eue, 


LAW BOOKS publiked ty T. WAI. L E R. 


ARRISON's Accompliſh'd Practiſer in the High Court of Chancery ; 
ſhewing the whole Method of Proceedings, according to the preſent Practice, 


from the Bill to the Appeal; alſo the beſt Forms of Precedents ; Table of Fees, 
c. 2 Vols, 3d Edition, Oftavo, 


Law of Ejectments; ſhewing the Nature of Ejeckione Firmæ; the Difference 


between it and Treſpaſs, and how to be brought or removed where the Lands lie 
in Franchiſes ; of what Things Ejectione Firmæ lies, or not; alſo who are good 
| Witneſſes, or not, in a Trial of Ejectment; with the Learning of ſpecial Verdicts, 
at large. 2d Edition, with the Addition of late Rules of Practice, and adjudged 


| Caſes. Octavo. . 


' Hale's Hiſtory of the Common Law of England, in twelve Chapters; together 
with the Analyſis of the Law, being a Scheme or Abſtract of the ſeveral Titles 
and Partitions of the Law of England, digeſted into Method, zd Edition, with 
the Addition of a Table to the Analyſis. Octavo. 


The preſent Practice of Fines and Recoveries, with the Theory belonging to 
each. vo. 


Lau of Uſes and 7. ruſts, collected and digeſted in a proper Order from the 
Reports of adjudged Caſes in the Courts of Law and Equity, &c. Together with 
a Treatiſe on Dower, Octavo. By Baron Gilbert. 5 


Jura Ecclefiaſtica; or, A Treatiſe of the Eccleſiaſtical Laws and Courts. Inter- 
ſperſed with various Caſes of Law and Equity under proper Heads. By a Barriſter 
of the Middle Temple. 2 Vols. Octavo. | 


. + An Hiſtorical View of the Court of Exchequer, and of the King's Revenues 


there anſwered, Octavo. By a late Learned Judge. 

Game Law: Of Hunting, Hawking, Fiſhing, Fowling, &c. With all the Acts 
of Parliaments and Caſes down to this Time. By William Nelſon of the Middle 
Temple, Eſq; 

| Tenants Law, or the Law concerning Landlords, Tenants and Farmers, with 
all the modern Caſes and Acts of Parliament. 


Caſes in Equity during the Time of the late Lord Chancellor Talbot; with 
Tables of the Names of the Caſes and Principal Matters. The ſecond Edition, 
with many References, and large Notes. 


Vernon's Caſes, argued and adjudged in the High Court of Chancery, from 
the thirty-third of King Charles the Second to the fifth of King George the Firſt. 
2 Vols. Folio. 


ond's Reports of divers ſpecial Caſes in the Courts of King's Bench, Com- 
mon Pleas and Exchequer, from the twelfth to the thirty-fourth of King Charles 


the Second's Reign. The ſecond Edition, with many new References. Folio. 


Saunders's Reports of divers Pleadings and Caſes in the Court of King's Bench, 
from the eighteenth to the twenty-fourth of King Charles the Second. The ſecond 


Edition corrected, with the Addition of the ſaid Reports tranſlated into Engliſb, 


and ſeveral thouſand References, 2 Vols, Folio. 


Rules, Orders and Notices, in the King's Bench, from the ſecond of King James 


I. and in the Common Pleas from the thirty-fifth of King Henry VI. to this 


Time ; with a Tranſlation of thoſe Rules, formerly publiſhed in Latin, in oppoſite 
Columns; examined by the original Rules, Cc. with Remarks and proper Re- 
ferences, Alſo Reports and Caſes in the Common Pleas in the Reigns of Queen 


Anne, King George the Firſt, and King George the Second, 2d Edition, 2 Vols. 


__—_ 


E QUITY, 


By a GENTLEMAN of the Middle Temple. 


General Abridgmene 
C A 8 E $- 


Argued and Adjudged in the 


High Court of Chancery, 8c. 


. 


A LaRGE COLLECTION of CASES 
never before publiſhed. 


To which is added, 


———..uc. 


— 


—_—_— 


— 


TV 3 &. 


In the SAVOY: 


Printed by HENRY LINTO T, Law-Printer to the King's moſt 


Excellent Majeſty; for T. Waller, oppoſite Petter - Lane, Fleet- 
Street, MDCCLVI. 


An Alphabetical Table of the NAMES of the CASES.| 


N 7 cw” "I i WT, 
N 1 n F 
—— * - - : . 2 MY 
4 
* 
CET —14— —— - 26 - —— — __ * * 
a To.» „ * 4 * „ ——— 3 — — ͤ es . 
o * - * a * 
— 
4 . 2 _ _ — — —Uä—ä — - 
- 
. i F p M 
; 4 
: * 
e 
4 
1 9 Y 4 y 
: * 
— ” 
— 1 ' 2 
* 4 
* 67% 
* 
— * 0 - 
Ba ; * ww” 
= * 
ba I. Jn . 0 
* 
, 
- 
— » Y my 
<a " 
o 
* w 7 
* 1 | 
* * . 
* »4 
«4 # 
: " 
. 0 - 
— *4 
* * 
A f , % 4 
, pf 
_ hs * 
* 
* 
ft ' 
* — : 
wy 
o 
* 
4 * l 
- 2 » 1 
4 
. 
z 
. 5 
i * 
a * 
 _— 
= 4 Ap... 
F | 
* 
«= ; 
* 
. * . 
— ** 
* : 
0 - n i 
f 
( * 
- . = 
. , 
So > * N 
'W | 2 — 
* * 5 " - 
* 
&- | | | 
23 » 
* 
- -* - - Er 


4 
* 
— 
' 
© 


— — ¶ — — — — » — — — 


os PC * ö a 
* r 73 "Wi 1 x * * 
7 . 
SF Of © OE LIT INE A 


— —ů —— — 2 —— x 7˙ . 
. -<S . ” 9 , 

45 1 q : 7 * * 4 * 

1 * 3 * ©» — . * — 


PREFACE. 


Ltho (after many Years Application) 
this Work as well as the former 
Volume makes its Appearance in Publick 
unrecommended, and without even the 
Authors Name to the Title Page, yet he 
hopes upon Peruſal it will be found to 
be as uſeful as the former, and conſe- 


quently be as well received by the Pub- 
lick. 


Here the Reader will find a large Col- 
lection of modern Caſes, argued and ad- 
judged in the High Court of Chancery, 
which are not to be met with in any 
Book already publiſhed ; and as great 
Care hath been taken in collecting them, 


the Author hopes they will meet with 
Approbation. 


The Author is ſenſible that ſome Faults 
of his own, and Errors of the Preſs, have 
crept into this Work, notwithſtanding 
the Care he has taken to prevent them. 


He can aſſure the Publick that he has 
carefully corrected and examined each 
Vo L. II. A Proot 


The P R E FA © 1 


Proof Sheet with the Originals, which 


is a Method few Gentlemen have taken 
in a Work like this, where ſurely it is 
moſt neceſſary; for every Man is ſenſible 
of the Trouble of a wrong Reference. 


He hopes the candid Reader will ex- 


cuſe all Faults, and ſay with the Poet, 


— — — ] Ego paucis 
Offendar Maculis, gad aut Incuria fudit, 
Aut humana parum cavit Natura, 


* 


Midule Temple, London, 
Eaſler Term 1756. 
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— and Mayor of Coventry, 
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Waſtall, 2. 467. 6. 10. 
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Baſket aud Pierce, p. 1 1 

Bays and Bird, p. 746. c. 5. 

Barnweſt and Ruſfel, p. 138. c. 7. 
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Benger and Drew, p. 22 J. c. 8. p. 739. c. 53. 
Benſon and Benſon, p. 41. c. 1. p. 220, 62. 
Bennet and Box, p. 465. c. 2. 
Bertie and Earl of Gee 9.1 52, 0.1 5 8 
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Berrysford and Millward, 7. 610. c. 5 
Bernardiſton and Carter, p. 77 1. c. 11. 


Beteſworth (Dr.) and Dean and Gehe of. 


St. Paul's, p. 26. c. 30. 
Bennet and Davis, p. 1 54. 6. 18. 
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Goſs and Tracey, p. 396. c. 5, 6. p. 491. 
c. 6. p.767- © 
Goodwynn and Liſter, p. 62 1. c. 7. 
Gordon and Graham, p. 598. c. 16. 
Goodall and Rivers, p. 647. c. 23. 
Goodwynn and Mrs. Knight, p. 755. c. 7. 
Goodall and Harris, p. 756. c. 10. 
Greenhill and Waldoe, p. 146. c. 1. P. 640. 
c. 6. 
Greenwood and Brudniſh, p. A e. 12. 
Granville (Lady Dowager) and Dutcheſs 
Dowager of Beauford, p. 415. c. 2. 
Griells aud Ganſell, p. 59. c. 6. 
Green and Marygold, P. 64. c. 8. 
Gray (Lady) and Dutcheſs of Hamilton, p. 
88. c. 11. 
Groſs et al' and Dusfreſney et al', Aſſignees 
- of Prevoſt, p: 110. c. 5. 
Grice and Goodwin, p. 28 1. c. 1. p. 437. 
ig 7A 
Grumble and Jones, p. 300. c.15. 
Green and Rod, p.325. c.32. Ks 346. c. 8. 
Graſcot and Warren, P. gon, 5 
Grice and Grice, p. 437. c. 27. 
Graves and White, p. 6 34. . 
Guiborn and Fellows, p. 160. c. 8. 
Guavers and Fountaine, p. 281. c. 1. (D). 
5 | 
Gurnel and Wood, Pp. 342. c. 21. 
Guerſey and Rodbridges, p. 518. c. 1. 
Gyles and Kempe, p. 298. c. 1. 
—— and Wilcox, p. 697. c. 1. 
Gynes and Kemſley, p. 306. c. 4. p. 365. 
. 


II. 
Harris and Pollard, p. 2. c. 4. 


Harriſon and Ridley, p. 3. c. 8. 


and Hart, p. 6. c. 13. 

Hawkins et al' and Freeman, p. 10. c. 10. 

Hamilton (Duke of) et Ux and Lady Ger- 
. 

Hayes and Caryll, p. 16. c. 16. 

Hanger (Sir George) and Eyles, p. 20. c. 16. 
P. 689. c. 7. 

Hall and Hardy, p. 28. c. 35. 

Hawkins and Holmes, p. 30. c. 24. 

Haynes and Waugh, p. 754. c. I. | 

Harris and Ingledew, p.74. c. 26. p.233. 
24 p. 255. c. 3. P. 462. c. 15. 5. 768. 
-C 

Hayward and Colley, p. 81. Note to c. 4. 


p. 491. c. 6. 


Hay and Palmier, p. 83. c. 3. 7. 646. 
c. 22. 

Haliday (ex parte) p. 98. c. 7. 

Harris and Lee, p. 13. c. 2. | 

Harriſon and Conſtantine, p. 147. c. 1. 

Harvey and Harvey, p. 14. c. 3. P. 566. 
c. 10. Pp. 669. c. 20. P. 67%. c. 21, 22. 

Halſcy and Badham, p. 154. c. 19. 

Hack and Leonard, p. 161. c. 10. 

Hall and Hardis, p. 163. c. 24. 

Hawkes and Pratt, p. 167. c. 12. 

Hawkins and Crook, p. 178. c. 4. 

Halford and Byron, p. 18 8. c. 1. 

Hall and Hall, p. 637. c. 1. 

Harvey and Aſhton, p. 216. c. 12. p. 432. 
6. 15. P. 503. c. 14. P. 539. by way of 
Note at (A). 

Hancock and Hancock, p. 219. c. 5. 

Hands and James, p. 764. G36... .-: 

Harvey and Woodhouſe et al', p. 224. c. 8. 
P. 680. c. 8. 

Haſle wood and Pope, p. 234. c. 20. p. 259. 
c. 18. P. 463. c. 23, 84, 28. 

Haberdaſhers Company and n Gene- 
ral, 8.297%. 6 

Harvey aud Deſbouvrie, p. 272. . 

Harvey and Eaſt India Company, p. 281. 

7 . 


| Harris and Biſhop of Lincoln, p. 333. c. 4. 


re nne . p 499. 
4. 22. 


Hamilton (Duke of) and Fleetwood, p. 377. : 


Co 2. 


| Havers and Havers, p. 427. c. 4. 


Hayter and Rod, p. 701. c. 2. 

Hatton and Hatton, P. 443. c. 56. p. 502. 
„ | 

Halcott and Markant, p. 744. c. 3. 

Hamilton (Dutcheſs of) and Incledon, p. 
456. c. 8. p. 824. c. 6. 

Harkneſs and Bayley, p. 772. c. 13. 

Hall and Hoddeſdon, P. 491. c. 8. 

Harris and Horwell, p. 494. c. 6. ä 

Hall and Brooker, p. 494. c. 8. p. 504. 


c. 44. 


Hazard and Dixon, p. 518. Note to c. 2. 


Hankey and Morris, p. 528. c. 2. 
Hamell and Hunt, p. 535. c. 2. 
Hartop and Whitmore, p. 772. c. 14. 


Hall and Terry, p. 550. c. 30. 


Hatfield and Hatfield, p. 585. Ly ww of Note 
at the Top of the Page. a i 

Hamilton (Dutcheſs of) her Caſe, p. 624. 
4. 1. 

Harriſon and Franks, p. 725. c 1. 

Harriſon and Pryſe, p. 632. b. %% 23.6. 
c. 2. | 

Halford and Byron, p. 635. c. 2. 

Harvey and Chamberlaine, p. 653. c. 2. 

Hatcher and Curtis and Sir Richard Alder- 
ſon, p. 67 1. c. 3. 

Herbert and Fream, P. 28. c. 34. 


+ 
Heiſier 
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1er and Clarke, p. 46. c. 13. 


© Ab. + 
Hele and Wynn, 5. 82. c. 1. 5 
Heard and Stanford, p. 1 34. e. 3. | | 
Hewitt and Ireland, p. 1 39. 

Hervey and Aſhton, . 145. 6. 5. p. 630. 


Hal, and Percival, pu 167. c. 14. d. 636. 
1 
Herbert's Caſe, p. 222. c. 7. P. 462, £16, 


750. c. 1g. 
His of Cannon and Park, 57 226. C. 6. 


Hedges and Hedges, p. 263. c. 4. 
Hender and Smith, p. 266. c. 14. 
Hendern and Roſe, p. 265. k. 12, 14. 
Heleir and Jennings, p. 308. c. 9. 
Herbert and Herbert, p. 371. c. 13. 
Heath a#d Heath, p. 375. c. 26. 
1 and Cartwright, P. 295. f. 1. 
. Þ. 650. 9. 31. 0 
Heron and Newton, p. 440. c. 40. 
- and Heron, p. 744. 6. 2. 
Heaton and Haſſell, p. 467. c. 13. 
Herne and Herne, p. 6 59. c. 30. 
Henriques and Franchiſe, p. 740. c. 2. 
Hinds ad Dot, p. 69. c. 8. 
Higden et al an Wiliamfön- 2 89. c. 4 
p. 114. c. 8.01! SY 
Hilton - a#d - Lined Scarborough. é et ay, P. 
171. , f: — 
Hickes a Conyers ” 7%. ei. 
Hieks and Pendarfis, p. 2 12. C. f. 28 44 — 
— (Sir a 2 27 P. 8. . 10. 
p. 688. c. 6. 
Hildyard and South gen Compatly « et ab, 
3, % n 8. 13. 
Hicken et ab 4 Hecken, p. 233. c. 18. 
Hickſon and Witham, p. 369. c. 2, 3. 
Hitchin and Hitchin, p. 389. c. 18. 
Hillier and Hillier, p. 433. c. 10. 
Hickman and Stroud, p. 54. c. 8. 
Hilton and Pink, p. 554. c. 14. 
Hill and Filkins; p. 62 1. Note 10 c. 3. P. 
624. c. 11. 5. 644. F. 16,17. 
Hide and Maſon, p. 77 6. c. 24. 
Holliagſhead's Caſe, p. 2. Nate to c. . 2 
579. C. 7. 
Hobſon and Trevor, þ. 21. c. 18. 
Honor and Honor, p. 38: c. 1. 
Hodgſon add Hutchinſon, p. 49. c. 14. 
Horſey's Caſe, p. 110. c. 4. N 6. 941 10. 
Halwell's Cale, p. 117. c. 6. 
Hoſey (ex parte) p. 1 4. c. 131 
Holder and Chambury, 2 1631 c. 25, 
Hobart and Abbot, p. 169 e 
Hodgſonꝰ and Ea! of anne P. 249. 
Kier 


„ and Sha b. 290 c. 5 7. 299 


£ DA __ 


—— 


* 
8 — IEOz 


1 


> 


8 ell 0 


Hlopkin and Hopk i 1 FAM c.18. g 
441. c. 13. Floor: PORT 


Vor. II 


Heathcote Dr.) his Caſe, p. 674d in a a Nee , Hook ( Lady) and Grove, p. yy c. . 


| | 


69. r. 12. 


p. 389. c. 1. 
Hoſkins and Hoſkins, p. 437. t. 23. 
Holt and Frederick, p. 446. c. 2. 
Hopton and Dryden, p. 480. c. 2 
Hows and Downs and Lord Petre, ot 27 
. 
Hoyle and Hoyle, p. 491. 7. 3. ö 
| Hornſley and Hornſley, P. 544. c. 17. e: 


567. c. 17. 


* 


Howell and Price, p. 597. c. 16. 
| Holt and Holt, p. 664. c. 13. 
Hope 
Howard and Webſter, p. 746. c. 4. 
| Huet and Lord Say and Seal, p. 2 


and Winter, p. 690. c. 1. 


4 7. 
Huggins <7 The York Buildings Company, 


p. 3. 
Hudſon Lady her Caſe, p. 52. c. 5. 
Hunt and Baker, p. 137. c. 1, 2. 


«, 


| ——- and Bletroe, p. 683. 


Hughes and Grames, p. 16 1 5 way of Note 
to c. 12. P. 228. c. 14. 

Humphreys et Ux* and ere ARCs P. 150, 
c. 30. P. %:. F. 3. 

Humphreys and Rigby, p. 184. c. 2. 


Font and Hunt, p. 208: C. 1. 


Hughes and Science et aÞ, p. 1 c. 23. 
P. 756. c. 14. 

Hughes and Sayer, p. 291. c. 12. 
Hungerford and Winter, p. 298. Note to 
c. 10. P. 57g. by way of Note at (T). 

— — and Hungerford, p. 455. c. 2. 
and Clay, p. 610. c. 1. 
Humphreys's Caſe, p. 396. c. 3. 
Humphrey and Bulten, p. 42g. c. 21. 
Hutchinſon et al? and Vincent, p. 441. c. 42. 


| Humberſton and Humberſton, p. 457. c. 1. 


Hudſon and Martin, p. 461. c. 14. 
Huntington 7 5 of) and Counteſs of Hun- 


tington, p. 672. c. 5. 


| Hunter and Mac Cray, p. 67 4. Note to c. i. 


Hyley verſus Hyley, p. 302. Note 10 c. 22. 


I. 
James (ex parte) p. 96. c. 2. p. 98. c. 2. 
P. 124. ci 4. P. 128. c. 1. p. 397. c. 9. 


Jacob and Shepherd, p. 122. c. 3. 


Jackſon and Eyre, p. 174. c. 85. 

James and Phillips, p. 241. c. 28. 

Jaſon and Eſſington, p. 263. c. 3. | 

Jackſon and Jackſon, * 286. c. 4. P. 472 
8 

————— 214 Proudehome, p. 439. c. 34. 


' | Jaggard and Jaggard, p. 7 16. Note at (B). 


I>berton and Beckwith, p. 302. c. 23. | 
Jeifs and Wood, p. 10. 6. 9: P. 353. c. 1 f. 
Jefferies (ex parte), p. 106. c. 7. 
Jennor and Harper, p. 191. 4 . 
Jeſſup and Duport, p. 205. 6. 3. 
* and VP Pp. hp c. 9. 
Jennifon 
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Jenniſon and Lord Lexington, P. 430. c. 10. 
Jeffrey and Napper, p. 464. 4 wy 27 Note 
at (Q)). N 
Jennings and Rock, p. 551. c. 5 
Jermyn and Fellows, p. 668. c. 17. 
Jenner and Morgan, p. 704. c. 1. 
Jepſon, Serjeant at Arms, (ex parte), 2 


Ncheſer, the Caſe of 'this Borough, P. 200. 


c. 7. 
Ingledew and Foſter, p. 189: 11. 
Joſeph and Mott, p. 459. c. 3. 
Johnſon and Kerman, p. 302. N to c. 22. 
Joy and Joy, p. 284. c. 4. 
Jordon and Foley, p. 134. c. 4. 
Johnſon and Ogilby, P. 3 1. c. 39, 40. 
Jones and Thomas, p. 75. C. 32. 0 
and Com' Stafford, p. 80. c. 7. P. 253. 


710. 


e. 11, N £2) 
Jordan and Savage et al', et econt', p. 101. 
c. 8. 


Jones and Goodchild, p. 168. c. 21. 
"Hp 
and Marſh, p. 70g. 

Johnſon and Medlicort, P 196. in the Noe 
to c. 8. M14 
Jones and 85 1by, p.371. c. TR | ip. 573. c. . 
et Ux* and Meredith et al', p. 379. 

7 

and Baſſett, p. 426. c. 1. 

and Bradſhaw, p. 464. C. 1. 

Jolliffe and Crew, p. 565. . 3. 
Jones and Kendrick, p. G. 31 
Ireton's Cale, p. 262. c. 1. 
Irod and Hurſt, p. 769. c. 
Ivers and Ivers, p. 54. c. 135 

Ive and Aſh, p. 242. c. 8. 

Ivy and Gilbert et al', p. 644. e. 16. 


2. 425. 


98882 


| Dll 

K. 55 | (1072061001 
Keen and Stuckley, p. 19. c. 14. 45 
Keilway and Keilway, p. 441: C. 47. 
Kemp and Kelley, p. 267. c. 18. 


Kent and Bridgeman, p. 159. Cc. 1. P. 243. 
c. 10. 

Kent and Kent, P. 2. c. 3. 

Kendal and Micheld, p. 65. c. TA 2.61 5. 
8 

Keech and Sandford, p. 741. c. 7. 

Kerrick and Branſby, p. 421. c. 4. 

Kelly and Lord Bellew, pP. 529. 6.1. 8.038 | 


67.10 
Kerwin and Blake, p. 533. c. 3. 6 
Killmurry (Lord) and Dr. Gery, p. 665. c. 14 
King and Bromley, p. 595. c. 8. 
Kirwin and Blake, p. 4531. c. 10, PO 
Kidder and Miller, p. 430. 6. 
King and Cotton, p. 131. c. 4. 
— and Withers, p. 656. c. 10. 
—— (the) and Lord Hunſdon verſus Coun: 
teſs Dowager of Arundel, p. 287. by and 
of Note 10 c. 3. 


3 


| Lewis and Chaſe, p.125. 


King and King and Ennis, p. 234: c. 21. 


2. 255. 5, 
| Kingſlader and Sn p. 86. . 4 
Kinder and Miller, p. 744. c. 4. 
Kirk and Clarke, p. 165. c. 5. P. 479. c. 8. 


and Webb, p. 743. c. I. 


Kitſon and Kirſon, p. 278. c. 4. 
King and Weſton, p. 


. 
Kingſland (Lord) and Tyrconnel (Lady), 
Sa Ce 1% KOT &- © 


| Kirk and Paulin, p. 115. c. 9. 


Kitſon and Robins, p. 277. c. 10. p. 555. 
c. 1 

Kirwan and Blake, p. 482. c. 18. 

Kirricke and Branſbey, p. 508. c. 5. P. 744. 
Note to c. 7. | 

Knewell and Gardiner, p. 441. c. 46. 

Knight and Knight, p. 169. c. 25, 

Knight and Adamſon, p. 226. c. 2. 

Knap and Powell, p. 664. c. 2 | 

r and Tonſon and Curie, p. 52 3. 


5. 
| Knipe and Wale, P. 268. 6. 20, 


L. 

| Laneſborough and Fox, p. 341. c. 17. 
Langford and Pitt, p. 297. c. 9. 
Law and Law, p. 187. c. 10. 
Lamplugh and Lamplugh, p. 418. c. 5 
Lawſon and Lawſon, p. 575. c. 4. 
Lawly and. Lawly, p. 7 1. c. 11. p. 578. c. 1. 
Laogdon and African Company, 7. 243. c. 9: 

oP: 586. c. 1. 
Laſſch and Lord Cornwallis, p. 46: 7. g. 1. 
Lamplugh and Hebden, p. 170. c. 29. 
Langron and Hall, p. 108. c. 1. 


Laneſborough (L. ord) and Elwood. P. 28 EF: 


c. 2. 
Fe (Lady) and Ockſhoth, p. ak 


| Ladds and The City of "Fob p. 271 


c. 32. 

Landy and Williams, P. 561. c. 9. 

Lannoy and Lannoy, p. 139. c. 11, He 773. 
8 

Lawrence, and Lawrence, . 386. c. 5. 5. 388. 
c. 14. 

Lant and Criſp, p. 899. c. 21. 

Latin and March, 7 c. 5. 

LApoſtre verſus Le Plaiſtrie, p. 113. in a 
Note to c. 2 

Lefebvre or Lefebure (ex parte), p.116. c. 4 


Leg and Turnbul, p. 691. c. 4. 


Legat and Shewell, p. 530. c. 5. 
Lee (ex parte), 5. 97. e 
Leighton and Leighton, p. 523. c. 4. 

c. g. 165 65 
Leſley's Caſe, p.738, c.1. 3 x 


f Llevellyn and Mackworth, 2 579. * 


Le Cray and Eaſtman, p. 6 


o C. 12. N 
20. . 17. 


Levi 


Lewis and Lord ? 
P. 689. c. 8. | 


— 3 


e Fa 4447 << &- + 
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Levi — parte), p „ 
Lethulier and Lond” Caſtlemain, p. 161. 
c. 12. 

LAY and Lady Lechmere, p. 31. c. 42. 
and The Earl of Carliſle, p. 2 38. 
p. 462. c. 17. p. 501. c. 35. 

— 4 Blagrave, P. 350. c. 5. | 
Lemon and Lemon, p. 353. c. 13. 


c. 12. 


* 


Lee and „ P. 414. c. 14. 
Lewis and Sale, p. 464. by way of Note at 
(Q). 


Legg and Goldwire, p. 719. c. 2. 

L' Fit and L'Ratt, p. 777. c. 1. 

Lingen and Souray, p. 553. c. 7. 

Lilly and Oſborn, p. 115. c. 11. 

Litton and Litton, p. 530. c. 8. 

Lingood (ex parte), p. 99. c. 8. 

Lloyd and Manſell, p. 71. c. ro. 

— and Williams; P. 533. c. 24. 

— and Spillet, p. 241. c. 30. p. 776. 
c. 25. 

— and Bartlet, p. 228. c. 13. 

— and Twitſham, p. 438. c. 30. 

—- and Cardy, 5. 778. c. 1. 

Loeffes and Lewen, p. 266. c. 5. p. 204. c. 7. 

Lomax and Holmeden, p. 365. c. 22. 

London Aſſurance Company and Eaſt India 
Company, p. 8 1. c. 9. 

Low and Burton, p. 394. c. 1. 

Lowther and Fletcher, p. 23 1. c. 5. Pp. 292. 
by way of Note to c. 14. 

* (Biſhop of) and Webb, p. 758. 


Landed and Eyre, p. 660. c. 6. p. 762. 
5 

rand Short, p. 223. c. 4. 

Lockey and Lockey, p. 48. c. 18. 

Landa (City of ) and Richmond et ab, 
P. 86. c. 

Lowthal and Tonkins, p. 380. c. 14. 

Lowther and Charlton, p. 68 f. c. 10. 

Long and Fletcher, p. 5. c. 4. 

London (City of) and Torn, p. 172. c. 5. 

Lockee and Savage, p. 260. c. 4. 

Lockere and Savage, p. 272. c. 36. 

Lowe and Davies, p. 3 16. c. 28. 

Ludlow (ex parte), p. 582. c. 4. 

Luxton and Stephens, p. 241. c. 31. 

Lucas, Executor of R. A. and Adams, p. 6. 
c. 11. p. 48. c. 23. 

Lumley and May, p. 514. c. 1. 

Ludlow and Macartney, p. 156. c. 14. 

Lutwyche and Lutwyche, p. 448. c. 12. 

Luther and Kerby (or Kirby), P. 422. C. 7. 
P. 774. . 19. 

Lucy and Bromley, p. 458. c. 3. Pp. $00.” 
C. 31. 

Luke and Bridges et al', p. 708. c. 3 

Lyne and Willis, p. 11. Note 10 c. bs; 

Lyddal (Sir Henry) and The Biſhop! or Dur- 
ham, p. 1 r. 13 45 

Lyre and Parnell, p. 241. c. 27. 

Lyn (ex parte) a Lunatick, p. 583. c. 5: 


. 


* |Lyfons and 4 Vertion, 7. 532. SH 


Marlow and Smith, <3 wy 
Martin (Dr.) et U and Nutkin et al, 


M. 5610 
Mallabar and Mallabar, p. 234. Go 22. 
431. c. 14. p. 508. <6. | | 
Maddox and Staines, p. 341. c. 1 5. 
Manaton and Manaton, p. 2 52. c. * 
Manning (ex parte), p. 689. c. 11. 


Manſell and Manlell, 7. 747. 6. 6. NI] | 
C. 2. a 


we - 


Markland (ex parte), p. 101. c. 6 A x62, 


41. 
p. 328. 


P. 23. c. 22. 
Maxwell and Wettingham, p. 238. c. 11. 
P. 573. C. 


Marſhall and Franks et U, N 70. c. 8. 
p. 282. c. 2. 


Maſon and Day, p. 494. 6. 7. 


| Mallack and Galton, p. 11. c. 16. 


Marwood and Turner, p. 469. c.18. p.778. 
c. 22, 23. 
Mackerneſs (ex parte), p. 96. c. i. 


Marlow and Pitfield, p. 516, c. 6. 


Marſh and Evans, p. 556. c. 18. 


Maſters and Maſters, p. * 6. 7. . 36. 


c. 13. P. 352. c. 12. P. 366. c. 7. p. 354. 


c. 10. 

Marlborough (Dutcheſs of) and Sir John 
Vanburgh, p. 11. c. 12 

Martin and Wooogate, P. 370. c. 5. p. 375. 
6. 7 

Maxwell and Lady Mountacute his Wife, 


P. 592. c. 6. 
Manners and Banning, p. 282. c. 1. 
Mayor, &c. of Hartford, and The Poor of 
Hartford, p. 14. c. 1. 
Mayor of Coventry and The Attorney Ge- 
neral, p. 192. c. 10. p. 198. c. 3. 
Marlborough (Dutcheſs of) ) and . 
p. 19. c. 11. p. 53 1. c. 13. 
Macquire and Maddin, p. 241. c. 26. 
Maggot and Smith, p. 265. c. 10. 


| Maſters and Bruett, 2. 07.6 Ke... 
| Maſton and Willoughby, p. 211. c. 2. 


Mandy and Mandy, P. 326. c. 33. P. 330. 
6. . 


Mansfield and Mansfield, p. 363. c. 13. 


Mayor and Aldermen of Colcheſter and 


„. 396. c. 7. 


Martin 2 Martin, p. 475. c. 5. 0 


Maſon and Lake, p. 481. c. 14. 

Macarte and Gibſon, P. 531, c. 15. 

Manſell and Ear P. 532. c. 23. V. 668. 
c. 18. 


1 Mallom and Bringloe, P. 626 c. 26. 


Maynard's (Serjeant) Caſe, p. 678. c. 1. 
Meers (Sir Thomas) and Lord Stourton, 
P.14. c. 4 


IMNeer's (Sir Thomas) his Caſe, p. 246. Note 


to c. 26, 
Metcalfe 
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Metcalfe and ' Beckwith, 2. 240, C.] 

Meder and Birt, p. 72. c. 17. p. 6 

Meredith and Wynn, p. 352. c. 8. 

Mentley and Petty, p. 424. c. 10. 

Meynel and Howard, p. 370. c. 9. p. 591. 
. by way of Note at (A). 

Merriweather and Heſter, p. 267. c. 16. 

Metham and Duke of Devon, P. 291. c. Fs 

. 33 T. 4.5. 

Mearey and Walker et al*, 2. 666. c. 16. 

Meeley and Webſter, p. 704. by way of Note 
at (A). 

Mercer and Tutt, þ.6. Note to c. 15. 


x Noa, 


Naldred and Gilham, p. 52. c. 7. 

Napier's Caſe, p. 501. c. 34. 

Neal's Caſe, p. 582. c. 3. 

Newland 4 Shepherd, p. 329. c. 4. 

Newſome and Bowyer, p. 270. c. 28. 

1 (Sir George) aud Beckley, P.1 16. 
* 

1 and Keck, p. 24. c. 25. 

Neale and Hanbury, p. 362. c. 6. 

1 and Willis, p. 567. c. 20. 
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Merrick and Spark, p. 6. Note to c. 15. 
Middleton * Lord Onſlow, p. 254. ©. 3. 


. 259, c. 2. 

Milner and Colmer, p. 146. c. 4. 

Mills and Banks, p. 491. c. 4. 

Miller and Miller, p. 356. c. 24. p. 575: 


"62-0: 
Millard's Caſe, p. 70. c. 3. p. 681. 6.2. 


Mitford et a} and Lord Herbert, et al, P. 6. 


c. 14. 
Miller and Moor, p. 304. c. 28. 
Mills and Eden, p. 251. c. 6. 
Miles and Leigh, P. 334. 6 5+ P. 503. 
7 
Miller and Seagrave, p. 318. c. 33. 
Middleton and Swail, p. 361. c. 3. 
Micleburgh and Criſp, 9.79%. & 2. 
Moorecroft and Dowding, Fa 746. c. 3. 
Molineux and Powell, p. 169. c. 23. 
Mocatta and Murgatroyd, p. 612. c. 2. 
Morgan and Dillon, p. 487. c. 18. 
Moor 4 Rycault, 5. 5 1. c. 1. p. 478. c. 3. 
Moor and Moor, p. 757. c. 18. 
Motteux and London Aſſunnce, P. 636. 


c. 3. 
Moor and Black er al; p. 389. c. 19. 
Moore (Sir C.) and Freeman et al', p.26, 
c. 29. 
Morgan and Morgan, p. 7., c. 20. 
Mozene, &c. Creditors of Abraham, p. 103. 


P. 1 

More (Sir R.) and Earl of eee 
2. 166. . 

Monil and Lawſon, p. 167. 6. 1 3. 


Morris et Us? and Burroughs, p. 272. c. | 39. | 


Morſe and Dubois, P. 279. by way 9 M., 
at (A). | 
Moor and Rawleſon, 9. 299. c. 8. 
Mottague and Maxwell, p. 421. c. 2. 
Moor and Barkham, p. 441, C 44. 
Morgell's Cafe, p. 467. c. 12 
Monger and Kett, p. 479. b. 5 42. 
Morriſon and Nefbite, 4 65 2 1 ' 
Moulton and Hutchinſon, p. 659 ee 
Note at (A0). 
5 Money penny ard Brovin, 2. 766. FTI 
Muſſell aud Cooke: 9. 49. C. 19 p. 6. 95 
Murfy and Balderſton, 5. 72 3. c. 5, 
Munſell and Prices. 2.745. S 
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| Newling and Abbot, p 


-| Omichund and Barker, 


. 10. c. 2. 


p. 596. c. 11. 

Newcaſtle (Dutcheſs of) ond Lord eam, 
P. 377. C. f. 

Newte and Chamberlaine, p. 731. c. 2. 

Nicholls and Oſborn, p. 209. c. 4. p.32 1. 


by way of Note to c. 9. p. 566. c. 14. 
Nicholas and Nicholas, p. 242. c. 4, 55 6. 


P. 573. C. 3. 
and Skinner, p. 346. c. 10. p. 464. 


N wy and Maſters et al, Pariſhioners 
of Woodford in Com' Eſſex, p.203. c. 2. 
Nicholls et al' and Hooper, p. 559-. c. 4. 
— and Short, p. 608. c. 2. 
Nottingham and Jennings, p. 308. c. 10. 
Northey and Strange, p. 264. c. 8, 9. 
North and Anſell, p. 209. c. 8. 
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Norton and Turville, P. 152. c. 14. 


Northy and Burbage, p. 33 1. c. 4. 


North and Com' & Comitiſs de Stafford, 


p. 80. c. 7. 
Noel and jevon, p 383. 1. 
Norcot and e P. 279. c. 1. 
Nottingham Town and Ward, p. 172. c. 5. 
Nokes and Darby, p. 500. c. 96, 
Nurſe and Guillem, p. 413. c. 1. 
Nutt and Burrell, p. 364. c. 18. 
| Nugent. and Hancock, p. 753 c. 3. 


O. 


Oakley and Young, p. 537. c. 6. } 

Odell and Graydon, p. 632. c. 7. 

Offley and Offley, 2 465. . 7. 40g. c. 50 
P. 626, c. 1. f. 668. nl. F 

O Hara and O Neil, p. 748. c. . 

Oldham and Litchford, p. 44. c. 8. 

c. 19. 
Onſlow's Caſe, 2. 42, — 2 Taos) 10 
Ongly * (or Ungly' and inn 
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| Opie and Godolphin, p. 284. c. 2. p. 292 
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Ord ind Smith, 5. 600. c. 27. 
Ormſbzy and Bodwell, p. 658. c. 3. 
Oſbaldiſton and Croſs et a', p. 8. c. 21. 
Of and Strode, p. 2 . c. 26. 


Cleveland, et econt', p. 186. c. 8. 
Oſbourne and Uſher, p. 3. by way of Note to 


e (Lady) and Villers, P. 416. c. 12. 

Oſbaldiſton, a the Suit of Lord W. a 222. 
gens 

Otway (Sir John) his Caſe, P. 54. by wey If 

. Note to c. + 

Oxwith ond Plummer, 2 577 6. 1. 
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Palmer and Schribb, p.291. c. 9. 
Packer and Windham, p. 138. c. 5, 6. 
(Lord) and Perry (or Parry), p. 369. 
| P. 497. C. 15. 

Fal and Barrow, p. 474. c. 2. 

1 71 and Danby, p. 383. c. 6. p. 386. 


Parker and Blackbourn, p. 490. c. 1. 
—-- and Blythmore, p. 70. c. 6. 5. 79. 
3 : | 

Parks and Wilſon, p. 22. c. 20. 

Pale and Mitchell, p. 138. c. 4. 
Paſchall and Lord Carteret et aP, 9.133. c. 6. 
Parker and Lilly, p. 243. c. 12. 
— and Stanley, p. 241, c. 28. P. 280. 
ö 

Parſons and Peacock, p. 340. c. 14. 
1 and Bland and Hoſkins, p. 95. 


c. 7. 
Paxton's Caſe, p. 67. e. 6. Same Page, S.C. 


by way of Note to c.1. at (O). 

Parry and Hughes, p. 54. c. 12. 

Palmer, at the Suit of ——, p. 207. c. 14. 

Paget (Lord) and Duke of Bridgewater, 
Pp. 327. c. 40. 

Page and Hayward, $2862: +.&- © 1; 

Pawlet et Ux* and Lady Morley, p. 436. 
c. 22. 

Parker and Harvey, p. 469, c. 9. P. 5 32 
c. 18. P. 33+ 09, P. 627. e. 

Painter and Berry et Ux et al', Adminiſtra- 

tors of Thornton, p. 348. c. 26. 

Partridge: and Partridge, p. 552. by way of 
Note at the Top of * Page. p. 570. 

S. C. 

Ps and Lamb, p.658. c.2. p. 769. <3. 

Party (or Perry) and Ryley, p. 679. c. 2. 

Peck and. Haſley, p. 360. c.18, 

Peyton and Bury, p. 214. c. 9. 

Perkins and Micklethwaite, p. 542. c. 11. 

Petit and Smith, p. 5. c. 2. p. 434. c. 13. 

Pet's Caſe, p. 43 5. c. 16. 

Pen and Brown, p. 708. Bac © 

. Peachy (Sir H.) and Duke of Somere, 
$327. 0:9, P. 22T,'f. Bd 4 

2 1 and Whg. c. 2. 
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Oſmond and Fitzroy and The Duke of 


— 


Pole. and Gardener, 7 34. C. 1. 


pengall (Lord) and Roſs, p. 46. r. 12. h 

Peller (alias Pollin) and Huſband, p. 2 37. | 
c. 

peone and Peacock et Us", p. 136. c. 1. 

Petts (alias Potts) and Lee, P. 149. c. 6. ; 

Pepper and Weyneve, p. 353. c. 14. (Vide - 
P. 272. c. 15.) 

Pearſe and Snablin, p. 552. by way of Note 
at the Top of the Page. 

Peers and Baldwyn, p. 611. c. 4. 

Pelham and Fletcher, p.625..c.25. 

Petfield's Caſe, p. 651. c. 1. 

Pearſon and Pym, p. 743. Note at (B. 

Pelly and Maddin, p. 744. c. 5. 

Peate and Ougly, p. 761. c. 6. . 

Pepper et Ux' and Winyeve, p. 772. c. 15 


(Vide p. 383. c. 14.) 
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Pembroke 2 of) 2 Sue, 7. 246, 


Note to c | 
1 and Land Len et ab, P. 769. 
ay of Note at the Top of this Page. 


Phillips « and Phillips, p. 488. c.1. P. 457. 

. 5 

— and Carew, P. 13. c. 3 P.159. 
e. . RN ACS. 6&3, 


Phipps and Earl of Angleſea, p. 220. c.1. 
. 754 C. 3. 

Philips and Sir John Walters, p. 198. c. 4. 
Philpot and Helbert, p. 746. c. 2. 

Piggot and Penrice, p. 191. c. 6. 
Piddock and Brown, p. 397. c. 13. 
Pierpont and Lord Cheney, p. 64 2. c. 10. 
Pitts and Page, p. 237. c. 7. 

Piddington and Mayne, p. 270. c. 27. 
Fiege and Morris, p. 214. c. 7. p. 543. 
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Pickering's Caſe, p. 77. c. 8. 
Pitt (ex parte), p. 82. c. 6. 
Pilkington and Cuthberton (or Cuthbarſton), 
p. 149. c. 4, 5. P. 191. c. 4. 
Pickering and Appleby, p. 50. Nete to c. 27. 
Plume ami Beale, p. 421. c. 1. 
Pleydell and Pleydell, p. 347. c. 12 
Pool and Sacheverel, p. 222. c. 2 
Poulſon and Wellington, 9. 131. c. 3. 
Powell and Price, p. 40. c. 3. p. 498. c. 17. 
Powell and Hankey and Cox, p. 181. c. 11. 
. 
Powell and Pellet, p. 209, c. 3. 
and Glover. 9.453; ic: , 
Pollen and Sir John Hubbard, p. 2 54. c. 2. 
Pooley and Ray, p. 48 2. c. 5. p. 698. c. 1. 
Popham and Bamficld, p. 308. c. 12. 
Povy's Caſe, p. 256. c. 1. 


Povy and Brown verſus Amhurſt, p. 1 72 


eie 
Powell and Powell (ex parte), 7 111. c. 7: 
Potter and Davy, p. 75. c. 35: 

Popping's Cale, p. 82. Note 10 c. 4. | 
Powell (late Maſter of the Rolls) and Coun- 
teſs of Dorſet, p. 13. Note to c. 2, 
Powell, Mortimer, and 


„ P. 354. C. 15. 
. Pow.ll 


Follin (alias Peller) and Huſband, P. 23h 


Prowſe and Abingdon, P. 464. by why of Note 
2 ( | 
Puleſton (ex parte), P. 128. k. 3. 


Rawſton and Reading, P. 333. c. I. 


Reynolds and Cowper, P. 73. c. 24. 


Redoubt and Redoubt, p. 311. c. 1. 


Reeves and Winnington, p. 299. c.. 


"Richardſon and Spraag, P. 368. c. 1. 
Rightſon and Owens, pia. Nee lo c. 3. 


= 
* : 
- « ” —— P 
. — — = "TIS 22 — 


A Table of the Nemes ofa che Gaſes, 


— — — * — —— rode „* — — 


Powell and Beresford, 5 761. e. 4. 


c. 6. 

2 (alias Petts) an Lee, p. 149. 66. 
Powell and Pleyden, p. 682 c. 1. | 
Price and The Hundred of Chewion, P. 7 

of If 
Proyd*(or Pround) aud Turner, p. 448. c. ri. 
Prond and Combes, P. 69. c. 1. 
Preſton and Waſey, p. 55. r. 1. 
Proctor and Cooper, p. 611, ec. 2. 
Proof and Hines; 5. 186. e. 9. 
Co and Warren, p. 306. c. 6. p. 3 55 


Puſey and Deſbouvrie, p. 270. c. 24. 
Pugh and Ryall, P. 74 l. c. 3 


Queenſbury (Duke of) his Caſe, P.707. c. I. | 
Qullter and Muſſendine, P. 73. c. 21, 


R. 
» | 
Rachfield and Careleſs, p.416. c.8. p. 424. 


6. 11, 12. 


Rawenhill and Danſey, p. 645. c. 18. ö 
Rawlins and Powell, p. 438. c. oy. p. 491. 
6. 2. 


Ram and Cartwright, p. 28 2. by way of Note. 


Radnor Pariſh, in Wales, p. 203. c.3. 

Rakeſtraw and Brewer, p. 162. c. 16. p. 601. 
e 30, 31. 

abiszien and Rawlington, p. 267. c. 17. 

Ramſden and Oldfield and Appleyard, p. 390. 


c. 2 

Riwley and Holland, p. 753. c. 1. 

Rex and Williams, p. 538. c. 4. 

Rereſby and Nl P. 644. c. 13. P. 672. 
c. 7. P. 746. 

Read and Handby,”s 9. 77. t. 1. 

Reeves and Reeves, p. 719. c. 1. 

Reynolds and Lady Tenham, p. 486. c. 16. 

Read and Duck, p. 354. c. 9. 

Reeves ad Herne, 5. 213. c. 10. P. 493. 
. 


Readſhaw and Duck, p. 277. c. 2. 
Reeves and Long, 9. 336. 6.8, 6. 


Reymond and Ventris (ex parte), P. 83. c. 4 
Read and Ward, p.119. c. 3. 

Relfe and Budden, p. 15. c. 7˙ 

Reake and Lea, p. 298. c. 2. 


Reeves and Gower, p. 300. c. x6. 
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Richards aud Syms, p. 617: t . 
Richards and Cork; P. 67. Note to c. 1. Pe 
| G57» C 25. * 4. 0 


Rich and Beaumond, P. 259: * 1 . 


. | 

Rives and Rives, p. 223. 7. 2. 

Rider aud Bayley, p. 237. c. 5- 

Right and Hammond, p. 311. -c. 17. 
Richmond et U' and Tayleur, pP. 516. c. 8, 


9* 

Richmond and Mayor of London, 2: 6z r. 
e. . 5; 

Rider and Wager, p. 569. c. 85 s. 


c. 16. 
Richardſon and Mitchel, p. 67. Nee to c. I. 


p. 378. c. 8. 
Rich and 


, P. 585. c. 4. 


Robinſon and Hayes, p. 72. c. 16. 


Roberts et UN and Roberts, p. 185. r. 7. 


{| Robinſon and Pett, p. 454. c. 10, 11. 


- and Tonge, p. 259. c. 16. p. 
454. e. 14. Pp. 509. c. 6. 
| Rogers and Rogers, p. 304. 4. 2 6. 


| —-- and Scale, p. 70. c. 4. 


Roper a Radcliffe, p. $08. in 4 Nate to 


c. 4. and Note to (E) ſume Pape, p. goa. 
c. 5. P. 620. Note 0 c. 1, 2. mT. 


c. 3, 4. P. 771. . 9. | 


Robinſon and Bavaſor, P. 75. = 34+ P. 90. 
Randall and Randall, A714 30%" 7 iſ | 


r. 48. 


= and 'Contyns, P. 21. Een P.393. 
c. 2. P. 59. c. 9. 

Rolt and Role p. 329. c. 6. p. 653. c. 9. 
Roe and Fludd, p. 341. c. 16. Ls 
Rober and Conſtable, P.359. c. 9. 
Rowlandſon (ex parte), p. 110. c. 2. 
Robinſon aud Lyttoh, p. 528. . 12. 

| Roſeberry and Taylor, p. 64. c. * 
Roberts and Dixall; p. 668. c. 19. 
Rochford and Nugent, p. 679. c. 3. 

Rolt and Lord Sotnetville, 9.79. c. 8. 


| Rudge and Barker, p. 548. c. 28. 


Rutland (Duke of) and Datcheſs of Rut- 
land, p. 416. c. 10. p. 440. c. 41. 

Rudyerd and Nerne, or Rudyard and Neirin, 
P. 137. C. 3. 

Rudge and Hopkins, 5. 170. c. 27. 


Ruſhout and Ruſhout, p. 2255 ev. 


Ryder (Sir Barnham) and Sir Charles Wager, 


| WA. et econt', p. 569. c. 5. 7.778. 
, 


Ryal and Roberts, p. 8. 6, 3. 
Ryder and Bailey, p. 237. c. 5. 
Ryſwicke (ex parte), p. 116. c. 2. 
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Sayer avid. Sayer, p. 553. ls. 
Sandys and Sandys, ' > 643. c. 13. 
Salkeld (ex parte), p. 121. c. 1. 


| Savile and  Savile, p. 646. c. 19. P. 75. 


C. 4. P. 704, 6. 1. 
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 Sainſtsy and Grammer, p. 16s, 6.6. 4; 
en and Sabberton, p. 349. a "7: 
Sayle'and Recyes, E K, 27. * 
Sangoſa and The ſt India Com Company, P. 
170. 6 a; 1 
aach or or VE; (Dr) and Lady neten, p. 
59. 
Saunders * Hawkins, p. 771. 4. 10. 


at (A). 

Scott and Bargeman, 2 342. c. 12. 

Scurry et U and Morſe, p. 6. c. 13. 2.168. 
. t. . $2563." 


Scudamore and Scudamare, p. 37. c. 1. 
Scrape and Rhodes et al', p. 302. c. 20. 


Scrope et UY' and Offiey, p. 94. c. 14. 


Scott and Alberry, p. 301. c. 19. 


Sclater and Trayell, p. 661. c. 9. 
Scarlet and Bullen et Ux*, Adminiſtrators 

of William Scarlet, 9p. 448. c. 59. 

Seale (or Sayle) and Reeves, p. 2. c. 27. 

9 = St. Eloy, p. 375. © 25, P. 627. 


Sede riet Be, p. 346. c. 7. p. 716. c. I. 
Sellon and Lewen, p. 75. c. 31. 
Seely and Jago, P.720. c. g. 

Sey mor and Noſworthy, ↄ _ c. 2. p. 682, 
e e x 4 

Seagood and Meale, p. 49. 4. 20. 
Semphill ud Baily, 9. 2 13. c. 6. 
Seymour and Fotherby, p. 634. c. 1. 

Sellack and Harris, p. 46. c. 11. 

Seagrave and Euſtace, p. 364. c. 19. 
Selby and Selby, p. 488. c. 22. 

Seaples (ex parte), p. 129. c. 4. 
Sepalino and Twitty, p. 287. c. 4. 
Seagrave and Miller, p. 3 15. c. 25. 

Selwin and Brown,” Ne .by w of Note 

at (Q.). 

Shepherd and Beecher, p. 586. c. 2. 
e (Earl of) and Sbaftſbury. P. 48 5. 


Sheldon and Mr. Juſtice Forteſcue A 


nh ne. . 

Shales and Sir John enn p. 237. c. 8. 
Short and Wood, p. 72 1. C. 6. 

Shaftſbury (Lady) her Cale, P. 516. c. 7. 

p. 691. - | 

Shute and Shue, 5. 197. c. I. 
Shorer and Shorer, p. 327. c. 2. 
9 (Sir Hamer 1 Bogan, p. 688. 


Sharſton and Hipſley, p. 132. c. 2. 

Sheriff and Morlock, p. 546. c. 23: 

Shirley and Ferrers, p. 3 19. c. 4. P. 416. 
c. 10. 

Shaw and Bull, p. 320. c. 8. 

Sharpnell and Blake, p. 603. c. 34. 

Sidney and Sidney, p. 29. c. 37. Pp. 72 5. C.5. 

— and Vaughan, p. 211. c. 4. 

Sikes aud Liſter et a', p. 2. c. 28. 

JSlingſby and , P. 658. c. 4. 


et al 
| Small 4 pd Fn en P. 36. c. 2. 


1. Smith and Loader, P. 478. c. 4. 
| and Vaughan, 5. 543. 6.16. 
Salt and Chambers, P. 539. & way of Noe 


— and Read 
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| South Sea Company and HBumltead, P. 80. 


Stanley and Leigh, p. 293. c. 20. 


p.286. c. 3. 
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| 
3 Gibbon, p. 33 8. c. 1. 


T [Slanning and Style, p. 68. 6. lo: 7 5 55. 5 
3&7. C. + c. 12, 
Salta Gucley, 5. 122. 7 


Smith (ex parte 505 A 
Smithy * 7 Jos. 1 8, 


. 242. C. 2. 


——- and Turner, P. 205, c. 2. #: 419. 
#4 | 

N Withers, 5 268. c. 21. 5 

— and Tindall, p. 300. 6. 14. 

— and T Trigg, P. 333. c. 2. 

9.378. c. 10. 1600 6. 27. 

Smart and Taylor, p. 584. c. 3. 

Sneed et ab and Lord and Lady Culpepper, 
et econtra, p. 28. c. 1. p. 260. c. 2. 

and Furdon, p. 238. c. 1. 

Soley and Salifbyry, p. 600. c. 26. 

Southwell nd Lord Limrick, p. 418. c. 7. 


6, . . | 
Somerſet (Duke of) yy Freame et al, 
econtra, 


ref, (Duke of) and Cookſon, p. 164. 


Sorrel and Carpenter, p. 680. c.7. 
South Sea Company axd Weymondſel, P-7 4+ 
: c. 28, 8. 827 
pettigue g nter, 2 
Squib and Fo a 6 275 6 _ 
Squier and Mayer, p. 430. c. 7. 
Squire and Baker, p. 58. c. g. 
——- ang Compton, p. 387. c. 7. 


Stent and Bailis, p. 37. c. 5. p. 689. c. to. 

Stevenſon (er Stephenſon) and Gardiner et 
al, p. 79. c. 3. 

Stephens and Stephens, p. 294. c. 23. p. 
342. c. 20. p. 367. c. 10. 

Stonehouſe et Ux and Evelyn, p. 567. c. 19. 

Stafford and e. af London, p. 1. Note 10 
c. 3. P. 156. c. 9. p. 244. c. 18. 

Starkey aud Brookes, p. 496. c. 14. 

Stead (or Steed) and Cragh, p. 37. c. 3. 
P. 130. C. 2 

Stephenſon and Hayward, p. 635. c. 4. 

Stibblehill and Brett, p. 585. c. 1. 

Standiſh and Radley, p. 173. c. 5. 

Steeper and Carver, p. 183. c. 1. 

Stone and Burn, p. 2 22. c. 5. p. 376. c. 3. 

Stephens and Hide, p. 537. c. 7. 

Streatfield and Streatheld, p. 35. C. 5. 

Stapleton and Colville, p. 372. c. 21. 

Stratton and Paine, p. 325. 4. 30. 

Stevens and Craven, p. 49 1. c. S. 

Stephens and Baily, p. 54. Note 10 c. 1. 

Stanway and Styles, p. 246. c. 31. 5.355. 


c. 2 l. 
Stanley and Norchff, p. 265. c. 11. 


Stanton and Platt, P. 206. c. 13. 
Stalby 


Talbot (Sir John) and Duke of Tony 


' Thompſon's Caſe, p. 419. c.12, 
Thomond (Earl ot) and Rarl of Saffll, p 
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Scalby and Powell p. 450. c. 1 
Stydolph and Langham, 9493 c. 2. P. 
506. c. f. | | 
Stroud and Moor, p. 529." . 4. 
Stuckville and Dolben, p. 60. e. 5 derer 
Sterling and Penlingtön, p. 730. Uetns 
rn verſus Brown and Adtarob, 7 P11. 


lte 4 


Suffolk (Earl of ) and Green and Monk, 
2.79. b. 14. 

Suffolk (Earl of) and Hound, p. 28 f. c. 1. 

Sutton and Suiton, alias Banks and Sutton, 
Denn 

Sweet and Anderſon,” p. 217. < 9 

1 and Hornſby, p. 660. c. 3. 

— and pong) P. 739. c. 35. 
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Taylor and Joknfob, p. 566. c, 716. 
-- aud Atwwood, p. 756. c. 12. 


p. 332. c. 10. 


Tanner and Wiſe (or Morſ:), 5 304. c. 27 


Taylor and Sharpe, p. 177. c. 19. 

— - and Dullidge Tielbiral, p. 198. c. 2, 

— and Knight, P. 161. 6. 14. 2 245) 
6 8. 

Tattle and Bradſhaw, P. 201. c. 1. 


Tap and Stanhope, p. 55. Note to c. 1. a 


Taylor and Bydall, p.335. c. 2. 

Talbot and Salmon, 5. 704: by A f Not 
of I 

Teaſdale and Teaſdale, p. 391. c. 3. 

Tendring and London, p. 680. c. 9. 

Teynham and Herbert, g. 164. c. 31. 

Thomas and Bennett, p. 155: c. & oth 0 305. 
bt 55. . I 


184. . % 3. 356771; 
Throgmorton and Church, P. 222. c. 3. 
Thornborougb and Baker; £ 28. c. 2. 
Theobald and Dufoy (or Di by) 

to c. 11. p. 340. c. 13. 

Thompſon and Town; p. 766. c. 8. Th | 
and Waller, p. 81. c 2. 


Thomas and Hole, p. 332. c. 9. 2 1 


ri 13. 
and Pledwell, 7. 559. c. 885 2 
4. 4. 7. ERS 
and Poddleſbuty. P. 7 29; *. 8. 
Thorn and Pitt, p. 2. | Note 40 6; p. 3 
6.13. SIT EN. 
2 and nc et al, | 7. 30 3. 


25. 
Thorſtout and Peake, Pry e218, 
Thomas and Howell, p. 361. 
and Pendlebucy, E. bor. 6/29. 


Tiffin and Tiffin, p. 275. c. 2. 


Tilly and Bridges, p. 588. c. 1. 
Tichburn and n, P. un 0. 4. 7. 238. 
C. 1 % . bo thts | 
p 1 


; P. 88. Note 


| 


| Tollet and Tollet, p. 233. c. 16. 


| Turner and Ray, p. 733. c. 6. 
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ba 


Tirrell or Tyrrell (Lady), her Cie; 2 I 55. 


. 1. 


| Tien on Tiſten, 5. 92. 4.21. 


Tipping and 65 1. 7. 64. 7.458. 


. 20. p. 72, 


Titley and Davis, P. 5 c. a AGO | 

P. 663. 
c. 10. 

Townſend and Lawton, p. 749. c. 4. 


| Fourton and Flower, p.78. c. 9. 


| Tournay and Tournay, p. 654. c. 6. 
Tomlinſon and Dighton, p. 309. c. 1 3 Q24 


Took and Biſhop of Ely, p. 608. c. 1. 


1 


Townſend and Pearce, p. 770. c. 7. 
Trott and Vernon, p. 291. c. 10. 
Trafford and Aſhton, p. 641. c. 8. 


Trevor and Trevor, p. 475: c. * p: 9585 


C. I. 


Trotter * Williams, p. 344. 6.2 
I Triſtam and Melhniſn, p. 56: c. 5 


Trinity Houſe and Ryal, p. 241. c. 4. 
Trollop and Trollope, p. 307. c. 31. 


Treviot (Lord Viſcount) and Lady Spencer 


et al, p. 3 50. c. 1. 

Trenchard and. tppilley and Waaler, 5. Roh 
b. 2. 

Turner and Aan p. 238. c. 18. 

Tucker and Wilſon, p. 634. c. 1. 


Torton and Benſon, p. 87. c. 7. 


Turner and Metcalfe, p. 16. c. 4. P 
Tufton and Wentworth, p. 207. c. 3. 
Tufferall (or Tuffnell) and” Page, p. 236. 


c. 25. H 298. 9. yogy of! Note al CN. 
— and Buck, p. 731. c. r. p. 758. 
c. 3. 


Tully and Sparkes, p. 105. Note 4 to c. 5. K 
Twiſleton:and Griffith, p. 510, c. 1. 


Tyrrell (Lady) her Caſe, p. 155. c. 1. 


-- and Lady Thomas, p. 5. 4. 9. 
Tyrwith and Trottman, p. _ c. 3. P. 745. 
4. %, . | 
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Vane and Fletcher, p. 231. 
c. 1. P. 620. Note at (A). 
 Varnee's Caſe, p. 184. c. 1. 
Vachell and Jefferies, p. 435. c. 17. 
Vaughan and Blake, p. 280. c. 5. 
Vanthienen and Vanthienen, p. 425. c. 17. 
Vachel and Breton, p. 437. c. 24. 
Vane and Lord Bernard (or Barnard), p. 
g. 3. ic! 
Vernon and Vernon, p. 28. c. 33. 
and Stephens, p. 56. c. 3. 
(ex parte}, #. 530; & 4. 
and Vandrey, p. 12. + 18, 
and Blakerby (or Blackerby), p 150 
830. 806. 6 
and Swirburn, 9. 78. c. 12. 
Vick an! e p. 4 73. c. 6. 
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Free "Farnantlez, p. 513 c. 2. 
Villiers and *·&[ò P. 385 c. 30. 
Vincent and Ennys, Fob" 65, c. 15. 
n ngly and Peed), 385. 


V pal aud Flalſey, p. 325. c. 18. p. 347. 
c. 11. 

Upton and Prince, p. 272. c. 38. 

Uvedale and Halfpenny, p. 7 18. c. 4. 


W. 


Wagftaff and Wagſtaff, p. 763. c. 12. 


Wallis and Brightwell, p. 62. c. 4. 

Watkinſon and Bernardiſton, p. 512. c. 1. 

Watts and Thomas, p. 130. c. 1. P. 468. 
c. 16. 

Waters and Glanville, p. 71. c. 14. 

Waring and Danvers, p. 257. c. 6. p. 460. 
c. 10. 

Watts and Bullas, p. 286. c. 2. 

- and Ball, 2p. 727. c. 2. 

Wafer and Mocato, p. 58. c. 8. 

Waller and King, p. 92. c. 3. | 

Ward and Lamp, p.181. c. 1. p. 283. c.1. 
p. 446. c. 1. 

Wallis and Hodſon, p. 446. c. 60. p. 637. 


4 
Walmeſley and Booth, p. 697. c. 2. 
Warner and Hayes, p. 493. c. 3. p. 552. 


6. 4. 

Waller and Hendon and Cox, p. 50. c. 26. 

Warburton and Warburton, p. 237. c. 3 
P. 654. c. 5. 

Warrington and Norton, Pp. 97. c.6. 

Warren (ex parte), p. 117. c. 5. 

Walker and Gaſcoyne, p. 161. c. 13. p. 483. 
e. 26. 

Waller and Fuller, p. 301. c. 18. 

Waiſe aud Whitfield, p. 374. c. 22. p. 457. 
c. 2. P. 495. c. 10. 

Ward and Periam et aP, p. 91. c. 1. 

Wakins and Price, p. 175. c. 12. 

Walter and Drew et al', p. 305. c. 23. p. 

43. c. 6. 

Warrington (Lord) and Leigh, p. 372. 
c. 19. 

Wn Creſwell, p. 515. c. 3. 

Walker and Pourin, p.611. c. 1. 

Ward and Reily, p. 631. c.3. 

- and Lant, p. 769. c. 2. 

Webſter and Webſter, p. 572. c. 1. 

Weſt and Erriſley, p. 39. c. 2. 

Weeks and Gore, p. 232. c. 11. P. 238. 
6.10. 461. 6. 4- 

-- and Peach, p. 384. by way of Note 
to c. 10. | 

Weſton und Berkeley, p. 75. Note to c. 32. 

Webb and Webb, p. 363. c.12. p. 504. 

c. 42. 
Wenman (Lord) his Caſe, p. 58 1. c. 1. p. 384. 


6.4 
Welby and Thornagh, p. 242. c. 3. 
Vor. II. 


| Wentwotth and — 87 c. . 

Wentworth and Manning, p. 261. c. I. 

Welman and Warren, p. 595. c. 9. 

Weake's Caſe, p. 346. c. 6. | 

Webber and Taylor, P.734. c. 3. 

Weſton and Cartwright, p. 10. c. 11. p. 

576. c. 4. 

Wengood and Lefebury, p. 53. c. 4. 

Webb and Banks, p. 164. c. 30. 

Werrington and Cotterel, p. 323. c. 18. 

Webſter and Milford, p. 362. r. 11. 

Webber and The Earl ef Montrath, p. 693. 
1 6 

Weld and Acton, p. 777. c. 26. 

Whetſtone (Lady) and Sainſbury, p. 619. 
. f 

Whitchurch and Whitchurch, p. 763. c. 10. 

Whitfield and Bewitt, p. 589. c. 1. 

White et Ux* and Ly 99.0 P-714. c. 2 

White and Nut, p. 687. c a 

Wheeler and W. Whitehall, 9. 360. 41. 

and Newton, p. 44. c. g. 

White and Huſſy, p. 478. c. 2. 

Whitmore and Bridges, p. 204. c. 5 

Whiſhaw and Short, p. 177. C 1. 

Whitacre and Whitacre, . 749. c. 5. 

Whillock's Caſe, p. 95. c. 2. 

White ond Collins, p. 313. c. 19. 

- and Lightburn, p. 4092. c. 20. p. 
99 

Wheddon and Oxenham, p. 546. c. 23. 

Whalley nd Cox, p. 349. c. 29. 

Whitehead and Harriſon, p. 712. C. 1. 
Willing and Baine, p. 34 5. c. 22. p. 572. 
"Ws + 

Wilſon end Spencer. Aa: £48. 

Willis and — „ 83. 
c. 14. 

Wind and Jekyl and Albone, p. 42 1. c. 2. 

Winnington and foley, p. 695. c. 1. p. 749. 
c. 1. 

Williams and Arthur, p. 180. c. 1. 

- and Owen, 9 174. c. 4. f 

Windham and Windham, p. 280. c. 1. 

Wing and Wing, p. 71. c. 13. 

Winter and Birmingham, p. 624. c. 19. 

Wilſon and Pack, p. 18 f. c. 2. 

Witt ingham and Thornborough, p. 635. 


CY 

Wilfon and Williams, p. 723. c. 4. 

Wingfield and Whaley, p. 3. Note 10 c. 7. 
Pp. 19. c. 12. 

Wilks and Wilks, p. 3 . c. 3. p. 218. . 3. 

Williams and Sawyer, p. 18 2. c. 4. 

Wilſon and Dabbs, p. 238. c. 17. 

Wiſe's Caſe, p. 483. c. 24. 

Withrington and Banks, p. 619. c. 4. p. 
624. c. 18. 

Winged and Lefebury, p. 32. c. 43. 

Wildey and The Coopers Company, p. 162. 
in a Note to c. 19. 

Wirty and Pemberton, p. 279. c. 1. 
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PO PITT 


CI 
hs 


hs. Ms 
FF 22 


ir I. 


1 


Wilſon verſus Robinſon, p. 302. by way of Wright and Hammond, p. 338. c. 11. 


Note to c. 22. — and Hall, p. 360. c. 17. 
Wicherly and Wicherly, p. 391. c. 4. Wirightſon and Hudſon, p. 609. c. 7. 
Williams and Lane, p. 491. c. 1. Wych and Meal, p. 78. c. 8. 


Wilſon and Tooker, p. 597. c. 14. Wynn and Doughty, p. 77. c. 4. 

——— and Took, p. 608. c. 3. ——- and. Lloyd, p. 76. c. 36. 
Wilcox and Gore et Ux et al', p. 62 6. c. 2. | Wynne and Wynne, p. 360. c. 16. 
Wingrave and Palgrave, p. 655. c. 7. Wych and Packington, p. 507. c. 2. p. 744. 
Woolcomb and Woolcomb, p. 326. c. 36. "4 BA Bot mY" 1 
Wood and Story et al', p. 67. c. 2. | | 
Woolſton Croft and Long, p. 458. c.1. ; 


Wolſtenholme and Davies, p. 709. c. 5. bh 
Woolnough and Woolnough, p. 290. c. 6, | Yates and Compton, p. 63. c. 6. p. 168. 


Woodgate and Fuller, p. 60. c. 8. c. 20. S$.$71, £19. 46 .. 
Wood and Ingram, p. 211, c. 3. | Yale (ex parte), p. 126. in 4 Note to c. 10. 
— and Peſey, p. 3. c. 3. Yate and Fettiplace, p. 54 1. c. 10. 2,653. 


Wood's Caſe, p. 103. c. 2. . 
Woodright (or Goodright) and Wright, Yalden (Dr.) his Caſe, p. 2 22. c. 4. 
. 366. c. 5, | Young and Clerk, p. 18. c. 9. 


Pp 
Wrotteſley and Bendiſh, p.517. c.16. York Buildings Company and Meers, p. 


Wright and Pilling, p.81. c.4. p. 613. 476. c. 3. 
5 ne Young and Peirce, p. 423. c. 5. 


The Reader is deſired to correct the following Errors. 


Page 80. the laſt Line but two in the Note to c. 8. for to read for. p. 172. Note to c. 5. for Grant of the 
Crown, read Grant of the Toil.———p. 182. c. 7. for Cary and Rook, read Cray and Rook. 5. 203. c. 1. 
for Battily and Cook, read Batteley and Cook. p. 205. for Smith and Tanner, read Smith and Turner. 
p. 212. c. 1. for Hicks and Pendarris, read tlicks and Pendarwis. þ.256, 257. c.5. for Lor and Lewen, 
read Loeffes and Lewen..——p. 285. c. 4. for Sir Edward Bettiſon and Harrington, read Sir Edward Bettiſon 
and Farrington,,——p. 292. Note to c. 14. for Lawther and Fletcher, read Lowther and Fletcher ——p. 294. 
c. 22. for 528, read 258 ——þ. 296. Line ſecond, for Bunter and Cook, read Bunker and Cook. . 302. 
c. 23. for IBberton and Beckwith, read bbetſon and Beckwith.——p. 430. c. 5. for Dormer and Bertine, read 
Dormer and Bertie.——p. 434. c. 15. for Donner and Bertie, read Dormer and Bertie, —þp. 445. c. 59. for 
Humpreys, read Humphreys.———p. 500. c. 27. for Dawſon and Chutir, read Dawſon and Chater,—p. 5 13. 
c. 2, for Vincent and Harmandzz, read Vincent and Farnandex (or Farmand:z ).——p, 567. c. 17. for Hornſly 
and Horn/ly, read Hornſby and Hornſby.——p. 639, 640. c. 5, for Becle and Becle, read Beale and Beale. 

A 


5. 659- . 1. for Sarth and Lady Blankfry, read Garth and Blanfrey,——p. 749. c. 4. for Lawſon, read 


Lawton, 


CAP. 


Abatement and Revivoz, 


(A) Abatement of the Suit & econt'. | 


(B) Reviving a Suit, and the Parties thereto; and who; may 
and may not maintain a Bill of Revivoz, and why, 


i 


C Abatement of the Suit & econe. 


will not abate the Suit as to the other. So held per Lord 
Chancellor, Trin. 1676. Anon. 2 Freem. Rep. G. pl. 5. 
2. The Attorney General of the Dutchy exhibited an Information 
at the Relation of one Part-Owner of Coal-Mines againſt the others, 
the Relator (a) dies; by the Opinion of Atkins C. B. and Ventris J. (a] Nere: By 
this abates the Suit, for though Mr. Attorney be Plaintiff, vet the _ 
Relator is Party. Trin. 1690. in the Caſe of The Attorney General Death of the 
and Sir Jo. Heath & al, Preced. in Chan, 13. | Party never 
3. A Bankrupt brings his Bill againſt B. his ſuppoſed Debtor, for ne 4, 
an Account, who pleads: in Abatement, that Plaintiff being found a Rc. 20. 
Bankrupt, his Effects were aſſigned to Aſſignees, &c. and that they 
ought to be Parties. A. by (5) Order amends his Bill, and charges (5) On a Plea 
the Aſſignees in the Body thereof in a proper Manner, but prays Pro- 7 
ceſs only agaipſt the Defendant B. who pleads the ſame Plea, which proper Farties, 
was held good; for by Parker C. they only are Defendants againſt it is diſcre- ' 


whom Proceſs is prayed, Mich. 1719. Fawkes ver. Pratt, 1 Will. — 4 08 
Rep. . | to diſmiſs the 

4 bis | Bill without 
Prejudice, or to give leave to amend on Payment of Coſts of the Day. Eaffer 1718. 1 Will. Rep. 428. Staf- 
ford and City of London, | 


J. T* two Jointenants exhibit their Bill, and one- releaſes, this 


4. It a Feme Sole (Defendant) marries pendente lite, that does not 
abate the Suit. Lord Chan. King's Opinion, 4 Geo. 2. in the Caſe of 
Abergavenny and Abergavenny, Viner's Abr. Tit. Baron and Feme, 
(I. a.) pl. 20. Otherwiſe of a Feme Plaintiff, Vide Vol. 1. Eg. Ca. 
Ar. F. H. N. .. £7 

5. Plaintiff gave a Feme Covert a promiſſory Note, and the Huſ- 
band dying before Anſwer to a Bill for Diſcovery of the. Conſidera- 
tion, the Wife adminiſtred to him ; and Lord Chan. held, that as a 
Wife can have no ſeparate Property, but whatever ſhe gets during the 
Coverture veſts in the Huſband, the Property of this Note was wholly 
his, and that ſhe had no Intereſt in it, but as repreſenting her Huſ- 
band; and therefore that by his Death the Suit was abated, Eaſter 
12 Geo. 2. Lightbourn and Holyday, MS. Rep. | 


Vol. II. B (B) Re- 


2 -» Abatement 


— « 


and Revi por. 


e () Reviving a (e) Suit, and the Parties 
Cauſe w thereto; and who may and may not main⸗ 


Cauſe where 


Dev tatn a Bill of Revivo?, and Why. 


either Plaintiff 


2 I HERE Baron and Feme in Right of the Feme exhibit 2 
that a Motion - "Bill, and the Baron dies, the Feme may proceed by Bill 


ſhall be made of Nevivor. Per Amburſt, who Taid it had been ſo adjudged in the 


to revive a ö 
within a * Time of the late Commiſſioners. 2 Freem. Rep. 133. 
Time, or elſe 

the Injunction be diſſolved. n. 11 Geo. 1. Sel. Caſes in Chan. 24. 


2. Plaintiff a Purchaſer exhibited his Bill of Revivor, and revived 
(4) As Bills of the Suit by Order, (5) and the Defendant joined in examining Wit- 
Revivorare to neſſes; but at the Hearing Lord Bridgeman diſmiſſed the Bill, for that 
revive Suits 4. Purchaſer could not maintain a. Bill of Reviver. (c) Hil. 22 Car. 2. 
ceedings 2 Freem. Rep. 132. 


thereon a- 
bated, the Orders for the Revival muſt be ſerved on the adverſe Clerk in Court, to the End that he may take 
Notice that the Suit is revived, and that ſuch Revivor is right... . (e) Mia; After this Bill was diſmiſſed, 


it was moved, that in an * Bill exhibited by Plaintiff, he might uſe the Depoſitions taken; but denied, 
becauſe there was never any Bill depending in it, for the Bill of Rewiver brought Bu Purchaſer was void, and 
the Depoſitions therefore taken on no Iſſue, and no Bill and Anſwer depending, and conſequently no Indictment 
could lie againſt the Witneſſes if perjured. bid. | 


(d) In an Ac- 3. Held by Lord Keeper on Debate, that where a Decree is for an 
2 Account, and after the Cauſe abates by Defendant's Death, his Re- 
Aftors, and pteſentative may revive as well as the Plaintiff, . both being in Nature 
either may of Plaintiffs. (d) Eaſter 1702. Kent v. Kent, Preced. in Chan. 197, 
Tevive. 

1 Will. Rep. 743. Mich. 1721. Hollingſbead's Caſe.— See Select Ca. in Chan. 84. Thorn and Pitt, Hil. 1925. 
whereby it appears that Lord Chancellor ſaid, that this was the Rule. 1 Will, Rep. 263. Trin. 1714. 
S. P. by Harcourt C. in Done's Caſe. | 3 FORTY 


4. Upon a Bill of Revivor one Defendant by Anſwer inſiſted, that 

Plaintiff was not intitled to revive ; but this being inſiſted on by An- 

2 . ſwer only, and not by way of Plea or Demurrer, upon Motion Sir 

75 ef Jekyll M. R. ordered the Proceedings to ſtand revived, having 

% The Re- conſulted the Regiſter touching the Practice. (e) However, he 

porter ſays, ſaid, the Plaintiff ought to ſhew a good Title to revive, otherwiſe at 

—__— the Hearing he might happen to take nothing by the Suit. Hil. 1734. 
the Practice Harris and Pollard & al, 3 Will. Rep. 348. e 


of revivin | 585 
Proceedings was only upon the Defendant's Time for anſtwering being out, or upon bis anſ ing and not 
oppoſing the Revivor. bid. 9 


But this Bill 5. In a Bill of Revivor it may be neceſſary to inſert ſo much new 


muſt purſue Matter as is necdful to ſhew how the Party becomes intitled to revive. 


in Caſe of any 1:1 Geo. 2. in Scacc', Comyns's Rep, 590. 


ial Diff. : . 
. between them, (except what relates to the Title to revive) the Defendant may, as I apprehend, de- 


mur, and the Bill be diſmiſled, PETE 

6, The Aſſignees of a Commiſſion of Bankrupts cannot bring a Bill 

of Revivor, but muſt ſue by an original Bill, whch is daily Experience. 

Per Council arg, and agreed to by the Court. Bid. = 

7. Bill of Partition was brought by ſeveral Perſons ; one dies, who 
deviſes his Part to Co-Plaintiff, and makes him Executor; he bri 

a Bill of Revivor, to which it was demurred ; Said, that Bills of Re- 

, . | VOY 


» h mY 
- 


- * _ \Revioor. 


— ——— CLCCOOUEO TI — 
viver end Bills r are very Hl fferent 
n 


itt Cake of 4 Devi 6 ho: — „tie Eftate b alebt, — by 

Purchaſer can eder reodue;” (6) Dechurter allowed, but Leave given? — * 
to atnend the Bill, and rebive as Executor; and an original Bill in maft bring his 
Natute of à Bill of Revivor as Deviſee was thought the moſt x{original 


| Meibod.? Ach; ag. Aas ver. Leid "Soy and , Seleh\ ger in im ge and 
Chan. 53¹ 1 07 m WEE 100 5; ; Sek rer IC 
12, Wingfeld and e, 0 f. 1 and Margin, | PHE + 


g. B. Had e hibited his Bill to be relieve againſt Site ra 
into by him to Defendants, who anſwered ;' BY was diſcha 
Inſolvent Act, and all his Effects transferred to the GO P the 
Peace, who aſſig ned them to the Plaintiff, who thereupon brought 
a Bill of Revive to revive the Proceedin e in the original Suit brought 
by B. The Defendants, as to fo much of the Bill as deſired to revive, 
demurred, which the Court allowed for Plaintiff; the Aſſignee of the 
Clerk of the Peace could not revive, there being no Privity between 
B. and him; and it is the conſtant rer os the Aſſignee or De- 
viſee cannot revive, hut muſt ill, which indeed is 
in Nature of a Bill of Revivor. Mich. 1 by ria " Bets on and Rzdley 
& al in Scacc”, Comyns's Rep. 589. 
9. Subpeng | in Nature of a Sci. Eu. to revive a Decree ; the, Defen- 
dant do not inſwer, but is examined ypod gps bc to clear 
his Contempt. Trin. 1667. Anon. 2 Freem. Nep. 1 28. pl. 153. 
10. Where there is only a Bill and Anſwer, and the Suit abates, 
the Executor mult bring bis Bill of Reyivor within fix Tears, or elſe 
the Suit will be barred, Lord Macelesfield's opinion, Trin, 1721. 
1 Will. Rep. 744. N 
11. But a Bill of Revi vor after a Decree to account (c) being in the (0 4 wy 
Nature of a Sci. Fa. is not within or barrable by the Statute' of Limi- in naw ot 
tations, eyen though the Demand ſeemed to be a very ſtale one, 3 


not to be cduntenanced. Per King C. Mich. 1727. 1 Will. Rep. = ** 


44, 4 Macclesfield, 
7 12. A was diſmiſſed with Coſts, 00 the Perſon who was in- #id. 


titled to them died before they were taxed ; there is no Relief to be 
had. Select Caſes in Chan. 21. 

13. Bill was diſmiſſed with Coſts, which were taxed ; Bill of Re- 
vivor was brought ſingly for Coſts, to which it was demurred, and 
Demurrer allowed. rn. and Pite, Select Caſes in Chan, 54. 

14. An original Bill had been brought by an Adminiſtrator of a 
Judgment-Creditor ; the Adminiſtrator died, 'and a Bill of Revivor 
was brought by the Adminiftrator's Executor. This Bill was thought 
to be wrong, thereupon another Bill of Revivor was brought by = 
Plaintiff, (having taken out Adminiſtration de bonzs non to the Judg- 
ment- Creditor himſclf ) wherein he deſcribed himſelf as Executor to 
the Adminiſtrator, and alſo as Adminiſtrator de bonis non of the ori- 
ginal judgment - Creditor. To this ſecond Bill the Pendency of the 
former Suit was pleaded; referred to the Maſter to examine whether 
theſe two Bills were for one and the ſame Matter; who certified ot 
the latter Bill related to the fame Matter, and that both were brou 
by the ſame Perſon; but in the different Rights before mentione. 
Moved * the firſt Bill of Revivor might be diſmiſſed with 25 
Co 


Accor and rr 


Coſts, coho) Plex ſet aſide, and the 8 Suit ſtand revived on the — 
Bill. Lord Chancellor diſmiſſed: the firſt. Bill of Revivor with: Coſts 
, generally. And as to the Plea, taking Notice that where the ſame; 
+4 -. >» Perfbn! ſues in different Rights, it is —— if there were different 
Peyrſons. He! ſet it aſide, but without. Coſts ; oft, Bec Becauſe the Plaintiff 
= 2 gave ſome Colour for the Plea. by bringing the firſt Bill of Revivor 
0 Arongs And adly, Becauſe in the RE Bill he deſcribed himſelf, 
Executor tarthe Admioiſtratar, as well: as Adminiſtrator. de bonig non 
dc the Judgment: Oreditor. And dbſerving that this was à plain Bill 
_ of Revivor, the Plaintiff need not take out a Subpœrna to revive, but 

wow Defendant muſt have, an Opportunity to ſhew Cauſe, &c. which 

( May _ he has by way of Plea, (a) but not loBciein: fo directed the Suit 
to ſtand revived on the ſecond Bill; 1 1742. aol and The 


way of An- 
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Account: and Diſcount, | 


(4) What att are pꝛoper fo2 an Account; who may and 
map not bꝛing a Bill koꝛ that Purpoſe, and againſt whom 


ſuch Bill lies. 
(B) Pom an Accountant may diſcharge himſelf; what ſhall be 
verge a good Bar to a Demand of an Account; where a ſtated 
Account ſhall be concluſive, and in what Caſes it may be 
©... opened, and where Liberty ſhalf be given to falſify ; And 
bhere ok Stoppage 02 um off mutual Debts one againſt 


_ the other. b ; F 


' 1 
© 828 


— 4 


A) ayat Matters are pꝛoper fo2 an Account; 
who may and may not bzing a Bill foꝛ that 


— Purpoſe, and again whom ſuch Bill lies. 


Y. A Bill being to come to an Account for ſeveral Sums due to 


Defendant from Plaintiff upon ſeveral Securities, amongſt 
which were two Judgments, one in Battery and another 
for Words, ſuggeſting that moſt of the Debts were paid. Lord Chan- 
cellor ordered that they ſhould go to an Account, but that no In- 
tereſt ſhould be allowed on the Judgments though they had been long 


due. Eaſter 1678. 2 Freem. Rep. 37. 


4 2. Where 


1 


ecount aud Diſcount. 5 
2. Where an Executor has an expreſs: Legacy, Equity looks upon %% Tit. Bre- 
him as a Truſtee, and will make him account for the Surplus though —— 
the Spiritual Court has no ſuch Power. Mich. 1695. Petit and Smith 
in B. R. Us | Will. Rep. 7» bY | 921 | . 

In an Account both Parties are Actors; and therefore a Ne ex- 71 Tit. A. 

eat Regnum lies for a Defendant in an Account againſt a Co- Defendant. As 8 
Per Harcourt Lord Chan. 1 Vill. Rep. 263. | Ws - 

4. A. pretending he had a Term of fixteen Yeats to come in an 
Houſe, B. agrees with him for the Sale thereof, and pays 100 J. Part 
of the Conſideration Money down, and the Reſt was to be paid at 
another Day. B. enters, but finding that A. had only a Term of fix 
© Years in the Houſe, brings his Bill to have an Account, his Money 
refunded; and his Bargain ſet aſide. B. deczeed to account for the 
Profits, and the Conſideration Money to be refunded, and B. upon 
his Account to have Tenant Allowances made him. Trin. 7 Ann. 
Long and Fletcher, MS. Rep. 8 | 

5. A Maſter of a Ship goes a Trading Voyage, and dies, Succeflor , ½% Reps 
poſſeſſes his Effects, and then ſends a Letter with a Bond incloſed to 140. S. C. 
the Widow to be anſwerable for 300 J. if the Ship arrives ſafe ; the Pefendant de- 
Sum the Deceaſed left being 200 J. which was the Rate of Reſpon- count, but 
dentia Bonds. This Maſter 'trades and makes 300 J. per Cent. of that to recom- 
the Money. Decreed per Harcourt L. K. That the Succeſſor was a f= — Tag 
Truſtee, and ſhould account with Plaintiff, the Widow of the firſt trading with 
Captain, for the Profit made by the Trade, deducting reaſonable Al- this Money, 
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lowance for Labour and Skill. Coſts reſerved. Broum and Litton, mL NE. 
Eaſt. 10 Ann, Lucas's Rep. 20. a proper Sa- 
| lary for the 


Pains and Trouble he had been at in the Management thereof. Coſts reſerved. And per L. K. The primary 
Intent of the Teſtator in carrying abroad the Money was to inveſt it in Trade, and not to return with it home 
again; and therefore Defendant having obſerved Teſtator's Intent, and having taken ſuch a prudent Care in the 
Management of it as (it might be preſumed) he. would have taken of his own Money; his Lordſhip appre- 
hended he would not have been liable to anſwer for any Loſs that might have happened; and compared it to the 
Caſe of two joint Traders, where if one 'dies, and the Survivor carries on the Trade after the Death of the 
Partner, the Survivor ſhall anſwer for the Gain made by this Trade. Aid. 141. 


6. Where an Executor futs out Money, though without the In- 
demnity of a Decree, upon a real Security, which there was ho Reaſon 
then to ſuſpect, but afterwards ſuch Security proves bad, he is nor 
accountable for the Loſs, any more than he would have been intitled 
to the Profits, had it continued good. Lord Keeper Harcourt's Opi- 
nion in the above Caſe, 1 Will. Rep. 141. 

7. If a Truſtee impower'd to put Money to Intereſt let it lie by 
him, he, ſhall be accountable for Intereſt, Said by Lord Keeper Har- 
court, Eaſt. 1711. Lucas's Rep. 21. 

8. And the ſame Reporter, ſays Lord Keeper, ſeemed of Opinion, 
that if a Truſtee trade with Money, he ſhould be accountable not for 
Intereſt only, but the Profit of the Trade, and that at his Peril, be- 
cauſe he acted without the Directions of the Court. Bid. 

9. T. having lent D. ſeveral Sums of Money, amounting to 600 l. 
D. by Indenture bargains and ſells a ſixteenth Part in a Ship, and by 
a Defeazance it was declared, that this Aſſignment was made to the 
Intent that Plaintiff out of the Earnings of the Ship ſhould pay himſelf 
6001, and after ſuch Payment ſhould account to D. of the Earnings; 
but there was.no Covenant in the Defeazance to pay the Money. 
Afterwards the Ship was loft, and the Plaintiff brings a Bill againſt 
Dis Executrix to have Satisfaction of this Debt. Defendant by her 
Anſwer denies Aﬀets præter to ſatisfy Judgments and Debts by Spe- 
cialty. Decreed that Defendant account for the Eſtate of the Teſtator, 
and Plaintiff to account for the ſaid Earnings, and to be allowed what 

Ver, II, C Sum 


_ Account and Diſc count... 

Sums be expended in fitting out the Ship, though ſhe — — to be 

caſt away in the ſecond Voyage. Tyrrell, and Lady Themes, Mich. 

12 Ann. Viner's Abr. Tit. Account (C. a.) pl. 5. | | 

10. Bill by the Heirs and Reſiduary Legatees of A. againſt his 

Widow and Executtix, to have an Account of his Eſtate. It being 

roved, that A. being very old and infirm for ſeven Years before his 

Death, did not receive Money himſelf, though he ſigned Receipts and 

executed Leaſes, &c. but the Money was uſually paid to Defendant. 

er C. decreed Defendant to account for what Money ſhe! received: 

ſeven Years before her Huſband's Death, but that the . Maſter; ſhould 

be eaſy in taking the Account, and allow for Houſe-keeping, &c. 

* T believe it without Vouchers. Mich. 2 Geo. * Buckle and ON, Viner's 
_ be Ar. Tit. Baron and Feme (E. a. 6.) pl. 8. 

Ms 11. The Obligor on Payment of 121 to the Obligee, a weak Per- 

ſon, procured a Bond for 200 J. and to promiſſory Notes for 50 J. 
each to be delivered up, and the Obligee to execute a Releaſe of all 
Demands, upon Pretence of nearneſs of Relation, and of being poor ; 
but neither of theſe Conſiderations were proved. Per Cur' : The Pay- 
ment of the 20/. ſeems to induce a Suſpicion, (there being no Notice 
taken at that Time of what Sums were due either on the Bond or 
Notes) that that Payment was the only-Conſideration of delivering, up 

the Bond and Notes, and executing this Releaſe ; and that the Obligee 
did not know what was due to him, being incapable of tranſacting 
his Affairs. Obligor decreed to account for the Bond and Notes. 
Lucas, Executor of R. A. and Adams, Mach. 11 Geo. 1. 2 Mod. Ca. 
in 5 and Eg. 118. 

In the Caſe of Le Croy and * Trin. : Geo, I, The 
Queſtion was, Whether a Truſtee of $94th-Sea Stock ſhould anſwer 
to the Value of the Stock when ſold by him, or only be accountable 
for the Stock and Dividends ? Reſolved per Parker C. that the Tru- 
ſtee muſt only account for the Stock and Produce. Lucas's Rep. 498, 

13. A Creditor cannot bring a Bill in Equity for an Account: againſt 
one Co-Executor without the other, nor as Reſiduary Legatee. Hil. 
10 Geo. 1, Scurry & U verſus Merſe, 2 Mod. Ca. in L. and Eg. 89. 

f 14. Where one claims an abſolute Gift of a perſonal Eſtate, and 
at the Hearing it plainly appears to be a Truſt, the Court will order 
him to account. Bid. 113. ayes & al verſus Lord Herbert & 
al 2 11 Geo. 1. 

On a Bill brought for an Account of the Produce of 20000 V 
South.Sea Stock, mortgaged by Plaintiff to Defendant, (and after 

| Principal and Intereſt paid) to be paid the Ballance. At the Hearing an 
(a) By a Tflue at Law was directed; but upon (a) Appeal to the Lords, the Order 
ſanding "> was repealed, and an Account directed for all Monies reccived- on the 
Houſe of Sale of the pledged Stock, notwithſtanding the Day of Redemption was 
ſs e paſt, it not appearing that the Defendant had ſufficient Stock to an- 
By Ap- ſwer the Plaintiff, and after Principal and Intereſt ſatisfied, the Re- 
phony be ſidue to be paid, and the Stock not ſold to be transferred to Plaintiff. 

m. ne Vene (3) Harriſon and Hart, Mich. 13 Geo. 1. Comyns 393. 
after the Decree or Order in the Courts below is ſigned and inrolled. Forteſcue 10. (5) In this Caſe 


the following Caſes were cited arg. for the Plaintiff Mercer borrowed 11001. of Tut, and gave his Bond 
for Payment, and alſo pledged a. ſecond Subſcription, Ne 195. and agreed that if Mercer. paid the Money Tut? 
ſhould reſtore the Subſcription ; and if he did not, that Tu7e might ſell. © Afterwards Tur ſold the Subſcrip- 
tion, whereupon Mercer exhibited his bill In Scacc for an Account of the Money raiſed by the Sale. The De- 
fendant inſiſted that he had preſerved another ſecond Subſcription, No 194. in lieu of that; and upon Debate 
concerning the Subſcription pledged, Trial was directed, and Verdict for the Plaintiff; whereupon an Account 
was decreed between Mercer and Tutt, and afterwards affirm'd by Parliament, upon an Appeal 2 March 1725. 
So in the Caſe of Merrick and Spar, Mich. 1723. Stock was mortgaged by Merrick for 1000 /. the Mart- 
gagee after this mortgaged” it for 1200 J. whereupon Merrick exhibited his bill for an Au of ne Over- 
plus, and an Account was decreed, Crmyni's Rep. 401. 
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Account and Diſrount. 7 

16. If: ſeveral Executors are ſued in Equity, and one admits Aſſets, 
yet an Account decreed. againſt. the. Reſt, for that Executor might 
admit Aſſets, and yet have none, nor any Eſtate of his own. And it 
would not be reaſonable that this ſhould prevent the Creditor-Plaintiff 
from proſecuting the others, who may have poſſeſſed themſelves of 
Part of the Eſtate, and ought to be reſponſible. Said per Maſter of 
the Rolls in the Caſe of Norton and Turvill, Trin. 1923, 2 Will. 
2 17. Plaintiff who claimed under his Father's Will brought his Bill 
(inter al) for an Account of the meſne Profits of Leaſehold Premiſes, 
and had a. Decree, Then the Queſtion was, from what Time the 
Account thould be taken, whether from the Time the Title accrued, 
or only from filing the Bill? Per Lord Chan. King: From the Time 
the Right accrued; and the rather, becauſe the Defendant has con- 
cealed the Title Deeds and Writings. Bennett and Whitehead, Mich, 
1731. 2 Will, Rep. 644. N 

18. Defendant was Maſter of a Ship called the Carteret in the 
South-Sea Company's Service, and Owner of a fourth Part in her, and 
in 1733. by Deed Poll, reciting a Wreck of the Ships therein men- 
tioned, and the Freighting of the Carteret, and that the King of 
Spain had by Letters Patent granted the Company Liberty to fiſh 
for ſuch Wrecks. In Conſideration of 400 J. paid by Plaintiff to the 
Defendant, he aſſigned over to Plaintiff 700 l. to be iſſuing out of 
the fourth Part of the Carteret, together with all Profits and Advan- 
tages of his ſaid fourth Part ariſing from the Freight of the Wreck of 
a Ship called the — and alſo of a Wreck of a Ship” loſt on the 
Coaſt of Bruſil, and of a Ship loſt on the Iſland of called 
the an E- India Man, after all juſt Deductions and Allow-- 
anees made; the Defendant covenanted to warrant to Plaintiff his 
Share, and it was agfteed that the ſaid 700 J. ſhould be liable to all 
Lofles and Gains on Account of the. faid intended Voyage. The 
Defendant carried ſeveral contraband Goods in bis Ship, and the 
Plaintiff brought his Bill to have an Account of the Freightage of all 
the Goods he had carried in that Voyage. His Honour 'decreed a 
general Account, as well of thoſe which were contraband as the 
others. From this Decree the Defendant appealed, and it was in- 
ſiſted for him, that if the Ship had been forfeited for ſuch falſe Trade, 
yet the Plaintiff would not have been contributory to the Loſs, and 
therefore ought not to be a Gainer by ſuch clandeſtine Freightage. N 
But per King C. it ought not to be in the Defendant's Power to ex- 
pote the Ship to a Forfeiture, much leſs ought he to have the Advan- 
tage of ſuch unfair Dealing; and ſo afticmed the Decree. Eaſt. 6 Geo. 2. 
Dr. Dover and Opey, MS. Rep. wi „ tare 

19. Equity will decree Money overpaid in Purſuance of an uſurious 
(a) Contract, to be accounted for notwithſtanding the Agreement of (a) Max. U- 
the oppreſſed Party to allow ſuch Payments, and the Securities to be {®y odious in 
deliveted up. Boſanquett verſus Daſhword at the Rolls; and after- * 
wards affirmed by ' Talbot Lord Chan. Mich. 8 Geo. 2. Caſes ' Temp. 
Talbot 38. e. 3790 Das ONT © 20 $421! 7 | 
20. The Executor waſtes the Fund for younger Children; this is a 
Devaſtavit in him, for which he ſhall be (4) accountable ; but the (3) Max. E- 
younger Children have ns Remedy over out of the real Eſtate, às quit favours 
there was a ſufficient Perſonalty, or would have been, had it not been Childeen, 
for the Executor's wilful Neglect. Morgan and Mergan, before the 
Houje of Lords, 21 April 1730. It would be hard to make the 
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bre Corruption or Negligence of the Executor work to the Hurt of the 
326 —Pree. Heir, who is an innocent Party. Grounds and Rudiments of L. and 
in Chan. 397, Eg. 68. 


439, 585. 21. Where an Attorney's Bill has been taxed at Law, Equity will 
not decree an Account, which would tend to overhale the Taxation; 
for in Caſe the Prothonotary does not make all juſt Allowances, the 
Court will refer. it back to be reconſidered. Oſbaldiſton and Croſs & 
al', Hil. 11 Geo. 2. in Scacc', Comyns's Rep. 612. 

22, Where the Child of a Freeman of London is to make his 
Election whether he wilt abide by the Will or by the Cuſtom, he 
is not obliged to elect till after the Account taken. 3 Vill. Rep. 124. 
in a Note, 

23. Goods are aſſigned to Plaintiff for ſecuring a Debt, the Aſ- 
ſignor afterwards becomes a Bankrupt, and his Aſſignees poſſeſs them- 
ſelves of the Goods, The Bill was brought againſt them for an Ac- 
count: Defendants demur, for that this Matter was relievable at Law; 
fed non allocatur ; for though Plaintiff might bring an Action of 
Trover, yet as the Goods were aſſigned by way of Security, there is 
Matter of Account, and therefore Plaintiff proper in taking his Remedy 
in Equity. Ryal and Roberts, Eaſt. 1740. Barnard. Eg. Rep. 38. 

24. In a Bill for an Account all Perſons who have poſſeſſed them- 
ſelves of the Teſtator's Eſtate ought to be made Defendants. Hi. 


1740. Barnard. Eg. Rep. 332. 


(B) How an Accomptant may diſcharge him⸗ 

ſelf; what ſhall be a good Bar to a Demand 
(a) Notes If of an Account; where a ſtated (a) Account 
fared by we ChAll be concluſive, and in what Caſes it 
Fartics © NAP be ſet aſide; and Where Liberty ſhall 


carry Intereſt 


from cheTime be given to falſify : And here of Stoppage 


of ſtating. 


bau if n ge. dz letting off mutual Debts one againſt the 
„ 


eſt until th 7 
Maters Re. I. IN an Account before the Maſter, the * Party may diſcharge 


port is con- himſelf upon his own Oath for any Sum not exceeding 40 s, 


— 4 (5) By Lord Bridgeman, and Maſter of the Rolls, 27 October 1672. 
Practice of the 2 Freem. Rep. 136. pl. 168. Anon. 
Court, by Sir ) | 
Jobn Trevor Maſter of the Rolls, Trin. 7 Ann. Anon. MS, Rep.—— And where two Perſons act in their own 
Right, and one flates an Account, or releaſes his Debtor; this without Fraud is a good Bar. MS. Rep. 


* ;. e. the Defendant. (5) But the Plaintiff ſhall not be allowed any Thing on his Oath. MS. Notes. 


2. Held unanimouſly, that where there was an Account current for 
20 Years as Receiver of Rents, and much more in paying and receiving 
mutually, yet this was not barred by the Statute of Limitation ; but 
if the Account were ſtated or ended, and then the Party forbears to 
proſecute for ſix Years, he is barred. And here 4. (who was the 
Executor of Mrs. Moſſe, who was Executrix of her Huſband Mr. 
Meſſe) was decreed to account for the Profits of Lands received by 
Mr. Maſſe before his Death, in Truſt for the Plaintiff, Eat. 1680. in 
Canc', Aſtrey's Caſe, 2 Freem. Rep. 55. 

2. To a Bill preferred generally for an Account, an Account ſtated 
is a good Plea ; but if the Bill ſets forth that there was an Account, 
and a Miſtake, and ſets forth the particular Miſtake, there an Ac- 

| count 
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4. Account. ſtated is a good Plea, but if. there be any Agreement to 
ety Miſtakes, it ſhall not conclude, though under Hand and Seal. 
Maſter of the Rolls. 16id. 18 3. pl. 233. 3 7 
; 5. The Party gives in an Accou t of Debtor and Creditor, and ſets nl 
down ſo much received, and ſo much paid, which being taken as true, that a Releaſe 
a. Releaſe is given. North L. K. thought it reaſonable to relieve — A . 4 
againſt ſuch a Releaſe, and let them in to diſprove the Articles of th e don as ever 


1 | —__ 1 Ar c Heir came 
Account, Micb. 35 Car. 2. in Cane, Anon. Skin. 148. © "41, of Age by ths 
eo e 3 N x | : | Guardian, 


ſhould never by kim be thought s Trick, bur har i was the proper Time : but Finch fad, it had been other. 
wiſe held. 18 34 W. p oo * 


6. On a Bill to have an Account of the Rents and Profits of Lands, 
Sc. Harcourt C. ſaid, That when a Perſon has been ejected at Laws, 
and the other Party has been in Poſſeſſion above twenty Years, and no 
Account demanded or Bill_filed in that Time, the Statute of Limita- 
tion (a) will bar an Account in this Court, as well as an Action of («), 2: 7ac.x4 
Treſpaſs for the meſhe Profits at Law; for Jus poſſeſſionis is gone by the 
Statute, and conſequently the meſne Profits; and if once the Statute 
begins to attach, Incapacity, as Coverture, Sc. will not aid it, This 
Statute does not extend to a Truſt (5), but in this Caſe the Defendant (3) See Nor- 
coming in by a Recovery at Law, and the twenty Years elapſed before n 
the Bill filed, the Bill muſt be diſmiſſed guoad the Account of Rents and Fart of 
and Profits. 13 Ann. Nevarre and Rutton, Viner's Ar. Tit. Account Stafferd. 
D. a.) pl. 7. | | 
7. W to the Guardian of an Infant, who has his Account 
allowed him by the Guardian, ſhall not be obliged to account over 
again to the Infant when of Age, for the Guardians were only and 
immediately reſponſible to him, and anſwerable for the Receiver their 
Servant, The Receiver pleaded the Accounts themſelves, and his 
Plea clearly held good. Caluering's Caſe, Trin. 1720. Preced. in 
Chan, £35. * >. 
8. A. a Clothier and B. a Dyer had mutual Dealings in their way 
of Trade, which were carried on for ſeveral Vears without Payment 
of Money on either Side, but the Debts on one Side were paid * off . g in the 
againſt the Debts on the other. B. was otherwiſe indebted to A. and Original. 
on ſtating Accounts in 300 J. for which he made a Mortgage, and 
afterwards owed A. 200 l. for which he gave Bond and Judgment: 
B. dies inteſtate, and indebted to others by Specialties, who as prin- 
cipal Creditors take out Adminiſtration, and finding ſeveral Sums due 
from A. ſue him at Law. On a Bill by A. Mecclesfield C. decreed (4 His Lord- 
an Account, and that A. ſhould be allowed on Diſcount what was ſhip faid, that 
due to him from B. and his Coſts. (c) Downam & al verſus Matthercs 2 


1 . rally Stoppage 

& al, Hil. 1721. Preced. in Chan. 580. was no Pay- 
| ment, as in 

the Caſes under mentioned (4), yet in Caſes of this Nature, where it appeared that the mutual Dealings between 
the Inteſtate and Plaintiffs were carried on for ſeveral Years in this Manner without Payment of Money on either 
Side, it was a ſtrong Preſumption of an Agreement to that Purpoſe, and that otherwiſe they would not ſo long 
have continued their Dealings ; that it was the conftant Uſe between Merchants and Traders. That the Statute 
of Bankrupts directs Accounts to be taken in ſuch Manner, that if there be but the leaſt handle for directing an 
Account, fo as to ſet off the other's Debts, it ought to be done; as if even in Caſe of a Bond the Intereſt 
had not been paid, but caſt up and allowed in Goods, this would intitle them to retain the Whole againſt 
each, as the Account ſhould come out. bid. 582. (4) For a Man cannot ſtop his Rent for Money owing 
to him, or @ Bond towards Satisfaction of a imple Contra? Debt, Per Lord Macclesfield, hid. 
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in this Caſe 9. A. took a Nephew upon bis Father's Death into his Houle, and, 
his Honour provided him with Clothes and Schooling, and afterwards took bim as 
ſaid, that it an Apprentice, and in his Books kept an Account of 1 of 


true that eee GIF EI ALE 21-08 A 
Srqpege was dat and Board, but, from the, Time, be Apprenticeſhip 6e be 
no Payment Board, and afterwards left him, e by WII „and made B. Execu- 
Equity ile. tor. After A. s Death B. ſupplied the Nephew with Wines, who 

y men, . rere 1: | 488 1 ii eier t! 1 
but then a very likewile received Monies due to B. and ſo became indebted to B. con- 
fender Agree: ſiderably. The Nephew ſued B. in the Spiritual Court for the 500“. 
e or Upon a Bill brought by B. firſt againſt the Nephew, and afterwards 
ane Debt out againſt the Aſſignees of a Commiſſion of Bankruptcy . againſt the 
of the other Nephew, and Croſs Bill by them againſt B. his Honour decreed an 
will make it a Sep piers 3986 | | W's 
Payment, be- Account,” and Plaintiff B. to pay only the Surplus, after Having de- 


cauſe it pre- ducted what is due to the Nephew, as well to himſelf as to the Teſta- 
vents C:rcuity 


of Adlon, and tor, but no Coſts on either Side. Eaſter 1723, Fe and, Mood, 
Multiplicity of 2 Will. Rep. 128. e eee bond 
Suits, which is 2 (AH [CF ABEL 

not favoured in Law, much leſs in EgH eu fy. 4 wud dy bo 
In mut! 10. Plaintiffs and Fry the Inteſtate were Tradeſmen, and had mutual 


Dealings be. Dealings together. P/arntifs were indebted ta, the Inteſtate 30 I. for 
tween Tradel- Paper, and the Inteſlate was indebted to them. 100 J. for Sugars. In- 


men, it is rea- 


ſonable to ſup- teſtate died Inſolvent, not leaving Aﬀets to pay his Debts. Defendant 
poſe they in takes out Adminiſtration as principal Creditor, and brings an Action 
rl againſt Lane, one of the Plaintiffs and Partners, for Goods ſold to 
againſt te him by the Inteſtate, and gets a Verdict and Fudgment . thereupon. 


2 Plaintiffs bring their Bill, “ Suggeſting that the Inteſtate was indebted 
to be paid, „to them as Partners in a far greater Sum for Goods ſold and de- 


it is per Sta- *©* Jivered than they were indebted to him, and pray an Account; 
cute of Bank- « and that deducting the Debt due by them to the Inteſtate, they 


and : | 
ns Nl may have Satisfaction for the Balance of the Account out of Aſſets.” 


leaſt Evidence Macclesfield C. decreed that the Defendant acknowledge Satisfaction 


2 24 upon the Judgment, and that an Account be taken between the Par- 


cient. Here ties, and the Balance due to Plaintiffs to be paid in a Courſe of Ad 


is ſufficient miniſtration, but <v:ithout Cofts, becauſe Defendant is an Adminiſtrator. 
Proof of ſuch \ .. N N 5 ; e h 
Intent be. Mich. 10 * in Canc', Hawkins & al and Freeman, . Viner's Abr. Tit. 


eween the Par. Dj/count; (A) pl. 20. Mr. Viner in a Note at the Bottom of this 


a Caſe ſays, This was an Appeal from the Rolls, where the Bill was 
tender of re- diſmiſſed, that Decree now reverſed, and decreed 1 ſupra. 

lieving after a AER 

Verdi at Law, yet in the preſent Caſe the Verdict is not material; for it appears in the Cauſe that the Sugars 
were Part of the joint Stock, and per contra the Paper was delivered to the Uſe of the joint Trade, and not 
bought by Lane for his ſeparate Uſe; and though Lane was the acting Partner, and agreed for the Paper, yet it 
was bought and employed in the joint Trade, and tho' the Verdict was given againſt him ſingly, yet he is but in 
Nature of a Truſtee for the other Partners; and the Caſe is the ſame in Equity as if all the Partners had actually 
bought the Paper, ſince it was bought for their Uſe and on their Account. Per Macclesfield C. Ibid. The 
Caſe of Downham and Matthews in Canc', Hil. 8 Geo. 1. was cited for the Plaintiffs as a Caſe in Point. 

The Original does not ſay in what King's Reign, but I take it that it ſhould be Mich. 10 Geo. 1. ſed Q. 


11, Stated Accounts by Men of perfect Ages and Underſtandings, 
after great Length of Time not to be ſet afide againſt an Executor; 
for King Lord Chancellor ſaid, to have a Bill now brought againſt 
the Executor would be very hard; that the Court had gone great 
Lengths in relieving againſt the Statute of Limitations, and run 
into all the Inconveniences deſigned to be avoided; and faid, it is 
much better for the Publick that one ſhould ſuffer than all the 
World be in Uncertainty; People ſhould come in a reaſonable Time. 
He did not fay Accounts were concluſive, but it would be very hard 
to put a Man's Executor, who knew nothing of the Matter, to anſwer. 
Weſlern Executor of Weſtern verſus Cartwright Executor of Cart- 
wright, Trin. 172 5. Select Ca. in Chan, 34. HOT 

4 | 12. Aſter 
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12. After laying, out 200000 J. of the publick Money for building 
Blenheim Houſe for the Duke of Marlborough, he fell into Diſgrace, 
and the ſame was ufterwards carried on at his-own Experige ;' at that 
Time 4 5000 l. was due to the Overſeers and Workmen, and Meſ- 
ſicurs A. B. and C. who were employed by the Crown, ſettled their 
Aceounts,' and paid them 1600 7. the Sum remaining in their: Hands 
of the publick Money; ſo; 290000. remained due to the Workmen, 
for which: they had a Decree againſt the Duke in Scacc', which was: 
affirmed in the Houſe of Lords. Afterwards the Duke apprehending 
that the Account , jettled with the Crown ought not to conclude him, 
moves to bring his Bill for an Account of what Money the Defendants. 
had received for, their Work, and to know what was due to them in 
order to be paid; which was granted. The Overſeer by Anſwer in- 
ſiſted be was to account only with the Crown, and having ſo done, 
he ought not to account again; and all the Defendants ſaid, they 
took the Duke Pay- Maſter, Cc. It appeared that in the Warrant to 
the Overſeers to proceed in the Work, that they ſhould be account- 
able to none but the Duke. Though it was argued for the Workmen, 
that it would be hard for them to come to a. new Account, and to 
produce Vouchers after ſuch, a Length of Time, and that ſeveral of 
the preſent Defendants were Widows, Children, and other Repreſen- 
tatives of Workmen deceaſed, and therefore almoſt impoſſible for 
them to produce Vouchers for Work done by thoſe whom they re- 
preſent after ſo long Acquieſcence under a ſtated Account, by relying 
v/hereupon they might be. negligent of ſuch Vouchers, and might 
probably have loſt great Part of them. Yet decreed that the Officers 
and Workmen ſhould account, and that the ſtated Account ſhould 
not ſtand in the way. Marlborough Ducheſs and Sir John Vanbrugh 
or Vanbrook & al, Trin. 9 Geo. 1. 2 Mod. Ca. L. and Eg. 23. 

13. Account directed after thirty-three Vears Acquieſcence. Feb. 
17, 1724. Lord Kingſland and Lady Tyrconnel, Viner's Abr. Tit. 
Account, (D. a.) pl. 10. But in Regard to the Reaſons the Court went 
upon the Book is filent, | 

14. A Bill was for an Account by A. a Merchant againſt B. a 
Merchant who was his Partner. Defendant pleads, that the Dealings 
concerning which Plaintiff prays an Account were tranſacted above 
twenty Years before the Bill brought ; and pleads ſuch Acquieſcence 
without Suit, and alſo the Statute of Limitations in Bar of the Ac- 
count. Per Cur': Forbearance of Suit for twenty Years will in 
Equity be a good Bar though between Merchant and Merchant. Hil. 
12 Geo. 1. in Scacc', Bridges and Mitchell, Gilb. Eg. Rep. 224. 

15. Not neceſſary for the Defendant in ſuch a Bill to aver in his . g Though 
Anſwer, that he did not promiſe within fix Years to account, &c. un- the Statute of 
leſs particularly charged in the Bill; as was reſolved in Bodvrl and the e cp 
Biſhop of Meath in Scacc', ſaid per Cur' in the above Caſe. Did. 225. ways conttru- 


ed to ex 
Accounts open between Merchant and Merchant, yet that is to be underſtood with this Diſtinction, thas if 
open Accounts be by ſubſequent Acts continued, they are not barred by the Intervention of ſuch Length of 


Time from the original Tranſaction ; but if ſuch an Account is by the Plaintiff deſerted, then in ſuch Caſe it is 
barred. Per Car), ibid. 


16. In a Decree of Forecloſure againſt an Infant, though he hath wats 
fix Years after he comes to Age to ſhew Cauſe againſt the Decree, yet Ius and Nil. 
he cannot ravel into the Account. This Point clearly laid down by # beard at 


Talbot C. as agreeable to the conſtant Practice. Moallack v. Galton, Er — 
Hil. 1734. 3 Will. Rep. 3 52. 


this Point was 
admitted by 
the Counſel on both Sides, and by the Court, to be the ſettled Practice. 


17. Juſt 


ee OO EE eee en — — 


Caſe of 


$5 Juſt and eee which. \ppear-ſo in thetadilves;" ſettled 


with an Ih fallt after he Comes of Arad after Lengch of Time and 
the Death of both Parties, ſhall not be opened. Hul. N Vun 


and Vandrey, Barnard! By. Rep 20% 46g. 0 0997 


18. But where an Account is ſettled, which in Mie very Natute 


thereof is fit to be opened; as where Intereſt is carried ihto Principal, 


and other Impoſitions appear by the Irems, in ſuch Caſe notwithſtand- 
ing Length of Time and the Party 's Death, Equity will intirely ſet 
afide the Account; but with an Exception as to thoſe Lems that 1 


tain groſs Sums advanced upon Securities, and Goods wenne den 


cven as to them Liberty will be given t6 falſify. Ibid. 30, 3006/%/%9ft 
19. A. by Bill prays Relief and à Diſcovery | int B. and pro- 


ceeds at Law upon the ſame Account. B. prays that A may make 
his Election which Court to proceed in. . elects to proceed at 
Law, but has Leave to proceed here: alſo with Regard to ſo much 


of his Bill as ſought*a' Diſcovery.” A. amended his Bill on Payment 


of Coſts, by ſtriſeing out that Part which tended to pray Relięf *- 
Thereupon the Bill was diſmiſſed of Courſe, becauſe that it'prayed 
only-a Diſcovery, and Bs Coſts taxed to 38 /. A. gets Judgment at 


rad for 440. for which. B. was taken in Execution, but at the ſame 


Time B. takes out an Attachment againſt A. for faid 38 J. Coſts. A. 
petitions that he might deduct the 487. out of the 440 J. Lord Chan. 
ſaid, the Petition ſeemed to him to be very reaſonable, and that he 
would grant it if the Precedents would juſtify it, which he doubted, 

becauſe the Bill of Diſcovery was diſmiſſed; therefore he made no 
Order, but directed it to ſtand over that Plaintiff might ſearch for 


Precedents. Hil. 1740 Serge and Donaccon, Barnard. Rep. in 


Chan. 428. 
20. Where there are only Miſtakes in an Account, Equity (whilſt 


both Parties are living) will only give Liberty to ſurcharge and falſity ; 


but where there are Impoſitions, will ſet aſide the Account intirely. 
And though a Charity is not barred in Equity by the Statute 
of Limitations, yet that ſeems to be a good Rule how far back to 
carry the Account. 19 2 Notes. 10 
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(A) Where an Afﬀidavit is neceſſary, & econt'. 
(B) Of an evaſive Affidavit, —— where Aftdavits are al. 
-?7 (4wed--to'by read. on a Motion to diſſolve an Injunction 
and concerning Afnidavits ozdered to be \wozn an both Sides 
J CSR 
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_ nity Term 1681. in an Auen. Caſe, That if a Man prefer 

2 Bill for a Thing of which the Court bath Juriſdictiun, 

there the Plaintiff need not male an Afidavit that be hath not the 
Writings ; but if it be to intitle the Court to a Juriſdiction, there he 

muſt. As if a Man bring a Bill to be ſatisfied a Debt upon a Bond, and 

pretends the Bond is loſt, he muſt make Affidavit of it; for if the 

Bond be not loſt, the Court hath no Juriſdiction ; but in the Caſe 

before the Court the Bill was for a Diſcovery of Writings (a), and (a) Pree. in 
that his Lordſhip ſaid the Court had a Juriſdiftion of, and there Ca». 536. 
needed no Affidavit that Plaintiff had them not. 2 Freem, Rep. 51. fin 072% 


pl. 83. wo | / e- . Caſe, the Bill 

| * | | was for Diſ- 
covery of Writings, and the Defendant demurred, becauſe the Plaintiff had not annexed the uſual Affidavit that 
he had none of them in his Cuſtody ; but the Demurrer was over-ruled ; and Lord Chan. ſaid, that if on ſuch 
a Bill as this was it ſhould be allowed, it would overthrow half the Bills in this Court. 2 Will. Rep. 541. 
Trin. 1729. the S. P. was ruled on Demurrer after Debcte, and on looking into the Caſes ; for per King C. 
if a Bill be brought only for Diſcovery and delivering up of a Deed, and which Bl! prays xo other Relief, there 
it is not neceſſary to annex ſuch an Affidavit, for it cannot be intended that a Man vill bring a Bill only for 
diſcovering or delivering up of that Deed which he himſelf is poſſeſſed of. Ibid. But where the Bill is for 
a Diſcovery of a particular Bond ſuggeſted to be loſt, or for Diſcovery of a particular Deed, for want of 
which the Plaintiff could not recover his Debt at Law, or the Poſſeſſion in Ejectment; in theſe Caſes it is fit 
he ſhould make Oath that he Himſelf has not the Bond or Deed, becauſe if he had, his Remedy is proper and 
open at Law; and then he is not to put another to the unneceſſary Expence of an Anſwer to deny his havin 
of it; per Lord Chan. in an Anon. Caſe, Trin. 1720. Prec. in Chan. 5 36. So if a Bill be for Reli 
generally upon any Deed or Bond, as to recover the Money upon the Bond, or the Profits of the Land under 
the Deed ; in this or the like Caſe there muſt be an Afdavit annexed to the Bill, that the Deed is not in the 
Plaintiff's Cuſtody, becauſe ſuch a Bill does by Conſequence ſeek ro transfer the Juriſdifion from the Common Law 
to the Court of Equity, Per King C. Trin. 1729. 2 Will. Rep. 541.—— And the Reporter ſays, that the very 
next Day in the Caſe of Saunders and Stephens, on Demurrer to a Bill for want of an Affidavit annexed, that 
che Deed was not in the Plaintiff's Cuſtody, his Lordſhip gave the ſame Rule. Bid. 542. | 


I. i following Rule was laid down her Lord Chan. in Tri- 


2. A Peereſs ordered to produce Deeds confeſſed in her Anſwer on And fo it was 
Honour only, and not on Oath. Eafter 1699. Duke Hamilton & Ux ordered in the 


and Lady Gerrard, Prec. in Chan. 92. 18 — 


fler of the Rolls, and the Counteſs of Dorſet. lbid. 


3. Ruled on Demurrer by the Maſter of the Rolls, and afterwards 
by Cowper C. on a Rehearing, that a Bill to perpetuate Teſtimony lies 
before Trial, on Affidavit that the Plaintiff” s Witneſſes are infirm, &c. 
but not without ſuch Affidavit, Hil. 170g. Philips and Carew, 
1 Will. Rep. 117. 

Vor. II. E 4. Though 


Aſfdavi to. 


Trin. 1711. Sir 
| OP. 146. 41 


_ SS —————— ————— |: 
"Io Though « a Peer of the Realm is allowed to put in his Anſwer 
upon Honour, yet as to all Affidavits, or where he is examined as a 
Witneſs, he mult be upon his Oath, Ruled per Harcourt Lord Keep. 
74 * Meers * Lord jSt tourton n & econt', 1 Will. 


; "ny the — muſt 
rimd pee be taken to be iche, Anden ure an Affidavit to falſify 
it. Per Lord Parks? 11 > Eafter Term 1720. Allen and 
Pendlebury, 3 Will. Rep 4. @ a 1 7050 
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(8). Ot an evaſive Affidavit where Aﬀt- 


da vits art allowed to be read on a Motion 
to diſſolve an Jnjunction; — and concern⸗ 
ing Aﬀidavits-02dered to be n both 
des by. g, Umited Time. „ Urn 


45 ** made Aſidauits that they had no Bolz, Ewidences, 
De their Knowledge" concerning the” Matters in Quftion, 
buf *6bat' were produted before the Maſter, and annexed to a Schedule, 
This Affidavit is ade and they were put to fee that they had no 
Books or Evidences concerning the Matters in Veeſlion but. what they 
bad already” produced. Fune 10, 1713. Mayor, '&c, of Hartford 
andthe Per of Hartford, Viner's "br bs Chancery, (S. a.) pl. 10. 
2. Affidavits were allowed to be read fot the Patentee of a new 
Invention, on à Motion to diffolve in Injunction on coming in of the 


Y Defendant's Anſwer, on account of the great Prejudice that would. ge 
o the Patenter were the Injunction to be di ſolved, | Eaſter 1734. Gibb 
and Cole, Talbot Lord Chan. 3 Will. Rep. 255. 
3. Where the Court orders that the Affidavits on both Sides ſhall 


be ſworn within a limited Time, and ſome of the Affidavits on one 
Side are not ſworn within the Time mentioned in the Order, the 


Court will not enlarge the Order, for the neglecting Party is pre- 
dluded, according to the eſtabliſhed Rule of the Court. Per Lord 
Chan. "Hil. 745. e and Maloon, Batnard, . in Chan. 401, 
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Agremens, Articles and 


; - Covenants, 15 


+ » a 


Sw +44 — , 144 19 a » =) 


(a). articles and Covenants which ought to be prfaphed 2 
Specie, & econ. 

® What Ads ſhall be taken to be done in Purſuance of, and 
 Hall-go-either in Satistaition of: the bn 02 Part of an 
Agreement. 


() Where a Covenant is a ſpecifick Lien on the Lands, and 
where on the Perſonal Estate, & ccont.. 


©); Where Equity will decree Lands to be fettled in ſri 
Settlement, and why. 


 (E) Of Uartance between Articles and Settlement. 


(F) Where Money agreed to be laid out in Land ſhall be paid 
to the Heir. 


(N Parol Agreements, 02 ſuch as are within the Statute of 
Frauds and Perjuries, & ccont'. 4 


-(H) Uoluntary Agreements, cadet tem. 


) Agreements by whom ts be perkoꝛmed; and where the Per- 
ſon oz Eſtate will be made liable to a Covenant 02 Agree⸗ 
ment. 


(K) Concerning unreaſonable Agreements; and in what Cſs 
Equity will give Kelief on Covenants and Agreements, 6: 


econt'. 


— — 


(A) Agrerments and Covenants which ought 
to be perfozmed in (a) Specie, & econt. c eee 


quity executes 
an Agreement 


in + Specie, it muſt be ſuch an Agreement as is fairly made without any Fraud or Circumvention. 2 Freem. Rep. 


217. For the Rule is that Agreements and Contracts muſt be on good Conſiderations or mutual Recompence. 
Grounds and Rudiments of Laau and Equity, p. 18, 


I. HERE no Action at Law will lie to recover Damages, where Da- 
there Equity will not execute the Agreement in Hhecie, mages are to 


be recover- 
for Equity will never make that a good 8 which 7 Tov for 


is not ſo by Law (5). Mich. 1697. Anon. 2 Freem. Rep. 217. the Breach of 


a Covenant, 


Equity will compel a ſpecifick Execution of ſuch AQ, for the not. doing of which the Law gives Damages ; V 
and that for this Reaſon, as an adequate Compenſation i is to be made on the Covenant, the Quantum of the 

es may be very uncertain ; and therefore to prevent that Uncertainty, Equity will enforce a ſpecifick 
Execution of the Thing, for it is a certain clear Rule of Equity, that a ſpecifick Performance ſhall never bs 
compelled, for the not doing of which the Law au not give Damages. Per Lord Raymond, New. 16, 1726. 
in the Caſe of Dr. Betſavorth and Dean and ' Chapter of St. Paul's, Sel. Ca. in Chan. 68. And per Lord Chan. 
the Reaſon why ſpecifick Performances are in Equity, is, becauſe the Lien is ſubſiſting at Law, and the Law 
can only give Damages, which may not be adequate. Ibid. (5) Sed vide the Caſe of Canne l and Buckle, 


3. 


2. Ca. and the Notes there. 
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3. If a Man (being in Sep A Otter of a Bargain, and 
then writes them down, and figns them, and the other Party takes 
them up, and prefers bis Bill; this ſhall 'be a 3525 Bargain, and the 
Party all be compelled to a ſpecifick Performance of it. Said by 
Lord K. in the Caſe of Coleman and Upcot, Hil. 5 Ain. 7770 Abr. 

Tit. Contract and Agreement, (I) Ca. 17. 

4. A. ſeiſed of Lands in Fee demiſed them to B. upon a | building 
Lonk, B. paying 5 J. per Ann. and alſo 12 5s. yearly. for every Foot 
ſquare. that, he ſhould; build above the Height of ten Feet, Which B. 
covenanted to pay. The Reverſion of thoſe Lands came to C. This 
Leaſe being | mortgaged, was afterwards aſſigned by B. to D. who 
builded above the Height; and upon a Demand refu ed to.pay the in- 
creaſed Rent, The Reverſioner brought an Action of Covenant, and re- 
covered; then D. brings his Bill to have a Mitigation of the increaſed 
Rent, alledging that he had done little or no Damage to C. and that 
he was ignorant of any ſuch Covenant. The firſt Allegation appeared 
to be true, but the other falſe. Lord Chan. decreed D. to pay the 
increaſed Rent from the Time he exceeded Height, until the Abate- 
ment of ſo much as he hath tranſgreſſed; but no broken Quarters to 
be paid for: And if he had paid Rent to C. without deducting the 
Taxes, they to be allowed bn before the Maſter, - Eaſt. 7 Ann. 
Turner v. Metcalfe, MS. Rep. y 

. 5. A. for the Advancement of Plaintiff a younger Son in Mar- 
2 8 riage, enters into Articles with B. the Lady's Father: B. covenants 
bis Father to ſettle Lands free from Incumbrances, according to the uſual Limi- 
_ W tations in Marriage Settlements; and in Conſideration thereof 4. cove- 
ſays, Lord nants to ſettle Lands by Name of the Value of 2 500. per Ann. (but 
Chan. obler- with a Life or two upon them) upon Truſtees to like Uſes, but with 
— . theſe Words: That in ſuch Settlement there ſhould be Covenants 
the Deed of that he is ſeiſed in Fee, has good Right to convey, and that the Tru- 
e be ſtees ſpall enjoy free from Incumbrances. Theſe Lands were charged 
that the Eſtate by A. s own Marriage Settlement with 6 500 J. to be paid to ſuch 
is fres from Daughter or Daughters as ſhould be living at 4.'s Deccaſe, and not 
2 provided for. On a Bill to have a ſpecifick Performance of theſe Ar- 
Truſtees ticles, by A.'s paying off or giving collateral Security againſt this con- 
Mould enjoy tingent Portion of 6500 -. He having then one Daughter about ſix- 
cumbrances ; teen Years old, Lord Chan. held, that here was not any Covenant 
which ſo long that the Lands were free from Incumbrances, but only a Covenant 
8 that A. would in the Settlement (which was after to be executed) 
is not broke. Covenant for that Purpoſe, ſo that the Parties ſeemed to be ſatisfied 
The Reporter with a bare Covenant only, and the Articles were only a Covenant 
OE to covenant. That inſerting that Covenant in the Deed of Settle- 


in the Articles | ment 


Notice was 
taken of 4,'s Lady's Jointure in theſe very Lands, which neceſſarily leads to the Deed whereby that W is 


made, and in that Deed there was this Portion charged upon the Lands, and whatever is contained in a Deed 
to which any other neceſſarily leads you, you are preſumed to know ; which was allowed. Per Lord Chan, 
without a Word more, quod mirum. 


.. 
- 
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ment was a ſpecifick Performance of thoſe Articles, and was all that 
A. agreed to do, or that the Plaintiff by his Bill deſired to have done. 
His Lordſhip ſaid, that Notice or no Notice of this Incumbrance was 
very material; for firſt, if between the Executing the Articles and the 
Sealing the Deed of Settlement the Party had no Notice of this In- 
cumbrance, then this Incumbrance ſhall be diſcharged even before 
executing the Deed of Settlement, not only upon Account of the 
Fraud in concealing ſuch Incumbrance, but alſo becauſe it would be 
needleſs to enter into a Covenant already known to be broke; but 
ſecondly, againſt all other Incumbrances diſcovered after the Execu- 
tion of the Deed of Settlement there is the Party's Covenant only. 
But where Notice is given of an Incumbrance before executing the 
Articles, it is a ſtronger Caſe than the laſt, for you conſent to accept 
the Party's Covenant againſt an Incumbrance you were aware of, and ö 
when you have choſen your Method of Security yourſelf, Equity 
will give no other, nor make the Party do a further Act than by the 
Articles he has agreed to do; and the rather in this Caſe, for that the 
Portion is not a certain Incumbrance but a contingent. one; and 
therefore it is reaſonable to ſuppoſe that 4. would not be compelled to 
charge his remaining Eſtate at all Hazards to ſecure againſt an Incum- 
brance that was but contingent, to the Prejudice of his eldeſt Son, 
eſpecially when he had provided for the younger Son fo plentifully, . 
Decreed that A. ſhould execute a Deed of Settlement with Covenants It feems the 
according to the Articles, but becauſe the Eſtate was ſubject to a pre- Portion being 
ſent Charge, viz. to the Payment of a yearly Sum for the Daughter's I 
Maintenance from her Birth, therefore that A. ſhould pay and diſ- was the Rea- 
charge all Arrears of that and the growing Annuity as it ſhall ariſe, fon of the firſt 


| 
a 
; 


taking Acquittances from his Daughter, and leaving them with the rates 1 * 
Plaintiff for his Security. Trin. 7 Ann. Anon. MS. Rep. cauſe it is 
plain by the 


latter Part of the Decree, where the Incumbrance was certain, (wiz. the Payment of a yearly Sum) 4. was 
decreed immediately to diſcharge it, though by the Articles he did but evenant to covenant ; and there is no 
ether Difference between theſe two Matters. Gi/b. Eg. Rep. 7. 


6. A. being Curate of Newcaſtle, covenanted with B. to build an 
Houſe upon the Glebe Land ; B. brings his Bill for a ſpecifick Per- 
« formance of this Agreement; and it was inſiſted for Defendant, that 
this Covenant is ſo looſe and incertain, that B. cannot have a ſpeci- 
fick Performance of it: Incertain both in Reſpect to Time and Value; 
for it is neither mentioned when the Houſe is to be built, nor what 
fort of a Houſe it ſhall, be; and ſo ſounds only in Damages. But per 
Lord Chan. who can the Damages go to? Surely to Plaintiff, to whom 
: the Covenant was made. His Lordſhip ſaid, the Covenant was de- 
ſigned for the Benefit of the Church; and therefore if poſfibly it can 
be ſpecifically performed, it ought. Ergo decreed a convenient Houſe 
to be built; and for that Purpoſe each Side to chooſe two Commiſ- 
ſioners, neighbouring Gentlemen; and if they cannot agree, then to 
reſort · to the Ordinary of the Dioceſe to ſettle the Matter between 
them. Trin. 7 Ann. Allen v. Harding, MS. Rep. br 
7. Bill to compel the Defendant and his Wife to join in a Fine to Mr. Viner in | 
the Plaintiff, purſuant to his Covenant in a Conveyance. The De- 3 | 
tendant and his Wife, and H. their Son and Heir, ſet forth in their band and 
Anſwer, that Defendant H. is Tenant for Life, Remainder to his Wife were 
Wife for Life, Remainder to the Heirs of the Huſband begotten on ad peep 


Vor. II, — ”. the Huſband only 

ſealed it, tho” 

the Covenant was, that the Huſband and Wife ſhould levy a Fine, and a Fine Sur Conuſans d. Droit, c. was 
levied by the Huſband alone. 74, 


Mitt 


is Aereements, Articles and Covenants. 


the Body of the Wife, Remainder to the Huſband's Heirs ; and inſiſt 
that nothing paſſed by the Conveyance but an Eſtate for Life of the 
Huſband, and that the Wife did not ſeal the Deed. Decreed that the 
Fide P. Huſband the Defendant ſhould procure his Wife to join with him in 
2 W a Fine to the Plaintiff according to his Covenant, ſince he has taken 
1 upon him to do it, and the Plaintiff hath paid the full Value of the 
Eſtate. By Cowper C. Mich. 1 Geo. 1. Barrington and Horn & of, 
Viner's Abr. Tit. Contract and Agreement, (O) Ca. 35. 

Prec. in Chan. 8. The Defendant, in Conſideration of two Guineas paid by Note 
2 e under Hand agrees to transfer 1000 J. South - Sea Stock at a fixt Price at 
cited by the the End of three Weeks. Plaintiff on the Day demanded the Stock, 
er and offered to pay the Price, but the Defendant inſiſted he would only 
1 a pay the Difference. On a Bill for a ſpecifick Performance of this 
Caſe of the Agreement, the Maſter of the Rolls decreed, that the Defendant 
. transfer the Stock, account for the Dividends, and pay Coſts; and the 
che Maſter of Plaintiff to pay the Defendant Intereſt for the Money from the Time 
the Rolls de that it ought to have been paid according to the Contract. But 
ET Parker C. reverſed this Decree, delivering his Opinion with great 
that on Ap- Clearneſs, that a Court of Equity ought not to execute any of theſe 
3 Agreements (a), but to leave them to Law, where the Party is to recover 
che Decree Damages, and with the Money (recovered in Damages) may buy the 


was reverſed, Quantity of Stock agreed to be transferred to him, for there can be 


— 


and the Fatty n Difference between one Man's Stock and another's. Mich. 1719. 


decreed only 
to pay te Cud and Rutter, 1 Will. Rep. 570. 


erence ; 
and that to do otherwiſe might be the greateſt Hardſhip and Injuſtice in the World, as the ſudden Riſe of Stocks 


happened. (a) Vide Parol Agreements, p. 6 | 


Though 2 9. A Court of Equity is not bound to decree a ſpecifick Execution 
cormin Equity of Articles, where they appear to be unreaſonable, or founded on a 
fo dere SP” (a) Fraud, or where it would be unjuſt or unconſcionable to affiſt 


fc Perform- k 
228 them, but will leave the Party to his legal Remedy for Recovery of 


_ what Damages he can for Non-performance of ſuch Contracts. Per 
Lord Chan. who in the principal Caſe diſmiſſed the Bill brought for 


extremely un- 


reaſonable and a ſpecifick Performance of Articles, they appearing to him to be un- 


iniquitous, the / | - { : . | 
quirks i reaſonable and ſhameful, although there was no direct Fraud proved. 


deeree them, as Mich. 1720. Young and Clerk, Prec. in Chan, 538, 540. 

in a Caſe 

fince the Year 1720. where a Bill was brought in the Exchequer for a ſpecifick Performance of Articles for a 
Purchaſe made in that Year, whereby it was agreed that forty Years Purchaſe ſhould be paid for the Lands. 
There was a Decree in the Exchequer for a ſpecifick Performance, but it was reverſed in the Houſe of Peers; 
and though the Doubtfulneſs of Equity may be here objected, ſince no Rule is ſettled how many Years Purchaſe 
is a reaſonable Price for WE yet it may be anſwered, that no certain Rule can be drawn from the Price of 
Lands, whether the Articles for a Purchaſe ſhall be performed or not, becauſe the Iniquity of the Bargain docs 
not depend always upon the Price; for what may be a reaſonable Price in one Caſe may not be fo in another. 
But it is a certain Rule, that where the Bargain is plainly iniquitous, and it is againſt Conſcience to inſiſt upon 
it, (as in the Caſe of forty Years Purchaſe) Equity cannot ſupport it; for that would be to gecree Iniquity. 
Fran. Max. in Eg. p. 6. in @ Note. (a) For æguum & bonum eft lex legum; and the Office of Equity is to 


ſapprels Fraud. 5 


S. C. cited 10. So if A. articles to grant and convey to B. an Eſtate of 180 J. 
arg', Luess ßer ann. for which B. was to give thirty-five Years Purchaſe, and B. 


Rep. 504. . . R 

e Caſe" of Pays 50 J. in Part, but diſcovering that 30 J. per ann. of the Lands 
Leakis and 4 | Were 
12:6, that the Vendor offered to procure an Infranchiſement of the Copyhold, or make any Compenſation in 
the rice, and yet the Court diſmiſſed the Bill, the Price being unreaſonable. 1bid. Caſes of this Nature 
aft proper for a Jury at Law to conſider of, where they may mitigate or moderate the Damages according 
co what the Circumſtances ſhall appear to be; but a Court of Equity can take no Advantage of ſuch Circum- 
ftances, but muſt either decree an Execution of the Agreement, or diſmiſs the Bill; and therefore the Party 
ought to be left to make the moſt he can of ſuch har/s and unequifable Contracts at Law. Said per Lord Chan. 
in the ſame Caſe, Prec. in Chun. $75, 576. and his Lordſhip cited the Caſe of Young and Clerk, (above) wherein 
the Overvalue of the Land was the Reaſon the Court would not decree an Execution of the Leaſes, and for the 


Gme Reaſon ought not for the Overvalue of the Money in the principal Caſe, 1bid. 576, 
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were Copyhold, he refuſed to go on. On a bill brought by A. Lord 
Macclesfield would not decree a ſpecifick Execution of theſe Articles, 
it being uneguitable, but ordered the 507. to be paid back, but without 
Coſts. Trin. 1721. Sir Harry Hick and Phillips, Prec. in Chan. 575. 

11. A. agrees with Builders, before the Act made for building 
Blenheim Houſe at the Expence of the Crown; and recites, that he 
made ſuch Agreements at the Inſtance and Deſire of the Duke of 
Marlbrough. The Duke is bound by ſuch Agreement, and as well 
liable to pay for the Work done after the Statute as before. May 8, 
1721. Ducheſs of Marlbrough and Strong, Viner's Abr. Tit. Contract 
and Agreement, (L) Ca. 36. 

12. Where a Contract has lain dormant for many Years, there 
ſhall be no ſpecifick Performance. Decreed March 3, 1722. Wing- 


8 — — — 


tic 


* 


field and Whaley, Viner's Abr. Tit. Contract and Agreement, (L) 


Ca. 38. | 

I I . Upon mutual Articles there ought to be mutual Remedies, and 
therefore the Vendor may come into Equity for a ſpecifick Performance 
as well as the Vendee. Trin. 8 Geo. 1. Lucas's Rep. cob. 

14. On an Appeal to the Houſe of Lords the Caſe was, That the G15. Fg. Rep; 
Reſpondent being ſeiſed in Fee of certain Lands, did by Articles dated 
20 Fuly 1720. ſell the fame to Defendant, and did thereby agree 
that he would, on or before the 29th of September following, at the 
Coſts of the Appellant, make to him a good Eſtate in Fee-ſimple of 
and in the ſame Lands, to the Satisfaction of the Appellant and his 
Counſel ; and the Appellant did thereby agree that on the Execution 
of ſuch Conveyance he would pay the Reſpondent 800 J. being 


IN 


forty Nears Purchaſe, A Bill was brought in the Exchequer by the 


Reſpondent for a ſpecifick Performance of this Agreement, which was 

decreed accordingly, it being proved in the Cauſe, that the Reſpon- 

dent had left his Deeds with the Appellant, and that there was no juſt 

Objection to his Title: This was admitted in the Exchequer, and 

therefore Proofs were not read there, nor even marked as read. Two 

Points were argued before the Houſe of Lords: Firſt, Whether an This was one 
exorbitant Bargain for forty Years Purchaſe ſhould be carried into rg ro 
Execution, or whether they ſhould be left to recover their Damages e ng 
at Law; and this was a very doubtful Point among the Lords; and ge, P. 

on hearing both Sides was left doubtful. But the Lords all agreed in cans I _ 
the ſecond Point, viz. That fince the Title was not made out by 29 mined in that 
September, as the. Reſpondent undertook by his Covenant, there was Cale. 

no Occaſion to determine the other great Point ; for the Reſpondent 

not having proved that he had made out the Title by the Time cove- 

nanted, could not be intitled himſelf to the Purchaſe Money ; and 

the Proofs for this could not be read, becauſe they were not read in the Nete this. 
Exchequer, and the Appellant's Admittance of the Matter was not 

entred, Mich. 8 Geo. 1. Keen and Stucklcy in Dom Proc, MS. Rep. 

15. The Father agreed to give his Daughter 3000 J. as a Marriage The Court | 
Portion with the Plaintiff, who in Conſideration thereof was to ſettle e 
Lands in Jointure, Cc. and the Father having deviſed 2000 J. to her, Plaintiff might 
died before the Marriage. On a Bill exhibited againſt his Executors to have ſome 


: * a lourabl 
have the other 1000 J. paid according to the Agreement, it was de- p,ccence 1 
N i creed this 1000/7. if 


5 ä before his 
Marriage with the Daughter he had not known that her Father had deviſed 2000/7. to her, and no more; but 


having married the Daughter, and accepted that Legacy, he ſhall recover no more. Beſides, if this 1000 J. 
had been recoverable, it muſt be in Right of the Huſband alone, for his Wife hath no Manner of Right thereto, 
therefore if he die before it is recovered, his Executors or Adminiſtrators, and not the Wife, will be intitled to 
it; ſo-that:he ought rather to have exhibited his Bill for the Whole 3000 J. than for 1000 J. Reſidue thereof, 
becauſe-the 200 J. he received by Virtue of the Will can be no Part of the 3000 J. upon the Marriage Agree- 


ment. 
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ment. Vid. creed that the Huſband ſhould not have it; becauſe he knew that the 
„ I. «vas deviſed to her, and having accepted that Legacy in Mar- 
8 1 . ' riage, he ſhall have no more. Bill diſmiſſed with Coſts, Eaſt. 8 Geo: 1. 
nd Trey | Ailoffe and Tracy, 2 Mod. Ca. in Law and Eg. 3. 

C. Rates it | 3 5 
thus: A. courted B.'s Daughter, B. conſents to the Marriage, and writes to his Daughter, intimating that he 
had met 4. and had agreed to give him as a Portion 3000 J. which A. (he ſaid) ſeemed fully to aſſent to, and 
ſubſcribed his Name to the Letter. B. dies before the Wedding-Day, having made his Will /oug before this 
Treaty of Marriage, and given his Daughter only 2000 /. The Daughter did not ſhew this Letter to 4. whom 
ſhe afterwards married, and the 2000 J. Legacy was paid to 4. but he did not, neither was he requied to make 
any Settlement on his Wife, but was a Merchant and Freeman of Lond. Lord Chan. ſaid, I his being no 
more than a Communication, has no Ingredient of Equity; the Huſband made no Settlement; he did not 
know of this Letter, and therefore cannot be ſuppoſed to have married in Confidence of the Letter. Then he 
accepted of the 2000 /. Legacy as the Portion, and at that Time demanded no more, and the other Daughters 
had but 15007. Portion. Bill diſmiſſed. | | 


8 © died in 16. Bill for a ſpecifick Performance of Articles for the Purchaſe of 
Lucass Rep. Lands. The Caſe was, The Plaintiff agreed to fel] the Manor and 
503. in the Lands in H. in Kent to the Defendant by a Particular, wherein the 
Cale of Lew!s . | | | „ : 

and Lord Lech. Manor and Royalties are mentioned, but no Value ſet upon them 
mere, Ea. therein. It happened that the Plaintiff had no Title to, the Manor, 


e * but had been in Poſſeſſion of the Royalties for ſeveral Years. The 


being ae Defendant objected againſt going on with the Purchaſe; that this was 
knowledged à Contract at. a South-Sea Price, vis. forty-fix Years Purchaſe: And 
= 3 = | ſecondly, That though no Value was ſet upon the Manor and Royal- 
little or no ties by the Particular, yet they are valuable in themſelves, and was a 
* * great Inducement to him to purchaſe the Eſtate; and therefore ſince 
the other Cir. the Plaintiff cannot ſtrictly perform his Part of the Agreement by con- 
cumſtance in veying the Manor, he ought not to have the Aid of a Court of 
— —— Equity to compel the Defendant to pay the Money, ſince he cannot 
able Price, have the full Benefit of the Agreement; and for this laſt Reaſon the 
was that which Bill was diſmiſſed, but without Coſts, if the Plaintiff would deliver 
really inclined . | "ap ; : 
the Court to up the Articles. Per Macclesficld C. Hil. 8 Geo. 1. Sir Geo, Hanger 
lay hold upon and Eyles, Viner's Abr. Tit. Vendor and Vendee, (A) Ca. 1. 


a Point too in- 


conſiderable otherwiſe to have been taken Notice of, 


: 17. This was a Bill brought by the Plaintiff for a ſpecifick Per“ 
formance of Articles dated 30 Auguſt 1720. whereby the Defendant 
had covenanted to purchaſe ſuch an Eſtate at forty Years Purchaſe ; 
provided the Plaintiff did by 10th of November following lay fuch æ 
Title before Defendant's Counſel as they ſhould approve of (a). The Bill 
was diſmiſſed with Coſts, becauſe the Plaintiff had not laid his Title 
before the Vendee's Counſel within the Time limited by the Articles, 
which Time his Lordſhip ſaid 4was very material, the Price of South- 

Rid. The Sea Stock; from whence the Money for the Purchaſe was to be raiſed, 
Reporter ſays, heing upon the ſaid 10th of November 260 l. fer Cent. and at the 
2 9 8 Time of the Hearing the Cauſe but 92 l. per Cent. Parker C. Trin. 
which his 8 Geo. 1. Levis and Lord Lechmere, Lucas's Rep. 503. | 


Lordſhip. was 8 | 
pleaſed to found his Decree, yet there were ſeveral other Things in the Cauſe. 


2 — 


g o 
(a) Covenant to make ſuch a Title as Vendee's Counſel ſhall approve of, means no more than 
that the Plaintiff ſhould make out a good Title, and fit to be approved of; for if the Counſel 
diſapprove of a good and clear Title, (ſuch a Title as a Court of Law or Equity would take to 
be a good Title) yet the Vendee will be bound by his Bargain. Lucas Rep. 505. 


g | 18. Mr. 
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18. Mr. Trevor incouraged the Plaintiff (then under Age and angeid. 192: 
ntice) his Daughter without the Privity of Lady Hobi Fasten 8. 
Apprentice) to court his Daughter 0 1ty of Lady greement up- 


en the Plaintiff's Mother; and Trevor befote the Marriage gave mon a valuable 


Bond to tlie Plaintiff, dated 8 November 1716. in the Penalty On Inn, 
| + a io K. 4 i . . _that of the 

5000 l. and in the Condition the intended Marriage betwixt Plain- Marriage of a 

tiff and Trevor's Daughter was fecited, and that Defendant Trevor Child, and 


therefore fit to 


had agreed in Conſideration thereof to ſettle and aſſute one-third, Pari h. debe 
of all ſuch real Eſtate as-ſhould deſcend to him upon the Death of Equizy:; It 
his Father, to the Uſe of the Plaintiff for Life, Remainder ta the ſeme the 


more reaſon- 


Daughter for her Life, Remainder to the Heirs of her; Body by thi able; in re- 
Plaintiff, Remainder to his own right Heirs. The Condition of the gard it extends 


e 2 8 | f to no more 
Obligation was, that if the Marriage ſhould take Effect, and Trevor ine ug 


ſhould within three Months after his Father's Death make ſuch a Fart of we 
Settlement, then the Bond to be void. The arriage took Effect, real Eſtate that 


was to come 


and ſoon after the Father dies inteſtate, whereby a great real Eſtate tue Defen- 


came to Defendant. On à Bill brought by Plaintiff and his Wife dant from his 


for a ſpecifick Performance of this Agreement, Macclesfield C. decreed Fathers rand 


the Agteement to be executed in Specie, ſaving that a third. Part of hazardous, for 


the real Eſtate, which came to the Defendant from his Father, muſt 0 oy _ 
be ſettled upon. Plaintiff and his Wife for their Lives, Remainder to * yay 


their firſt, Sc. Sons in Tail Male, Remainder to their Daughters in time of his 


Tail General, Remainder to Defendant Trevor in Fee; Defendant to Father, or if 


| | . there had been 
acegunt for the meſne Profits from the end of three Months after his aul che De. 


Father's Death, and to be examined upon Interrogatories touching his fendant, who 


Father's real Eſtate, and to produce all Books, &c. upon Oath, and _ _— 


pay Coſts. Mich. 1723. Hobjen and Trevor, 2 Will. Rep. 191. under the Diſ- 

| pleaſure of his 
Father, had but an indifferent Proſpect, ſo that it might be reaſonably thought that the Plaintiff at that Time 
had the worſt of the Bargain. The Plaintiff being an Infant could make no Settlement, and might depend upon 
his Succeſs in Trade, as he was left a Portion of upwards of 1000 J. It is no Argument to ſay that De- 
fendant ought only to pay the Penalty of 5000/. becauſe the Agreement is recited in the Bond; and ſuch an 
Agreement is the ſtronger for the Penalty, for had the Penalty been beyond the Value of a third Part of the 
real Eſtate, Defendant would not have been bound to pay it; ſo now the Penalty being beneath the Value of 
a third Part of the real Eſtate, Plaintiff is not bound to accept it; beſides, it is to be a Settlement for the Benefit 
of the Iſſue of the Marriage, and the Payment of the 5000 1. to the Huſband would not provide for ſuch Iflue, 
Per Lord Chan. Lucas's Rep. 50%. S. C. ſays, Lord Chan. decrecd the Land to be ſettled purſuant to the 
Condition of the Bond. Says his Lordſhip declared, that if the Agreement had been 7 hawe made the Settle- 
ment, or forfeited the Penalty, it would have been a Debt due to the Huſband, and not in the Power of the 
Court to have taken Care of the Wife and Children, by ordering the 5000 J. to be ſettled. Vid. 511. The 
Reporter ſays Q. of this, in coming in Lieu of the Settlement. 


19. A. and B. by Articles agree that all Legacies and Sums of 
Money which ſhould be given to either of them by the Will of T. 
whoſe Couſins and preſumptive Heirs they had married, ſhould be 


equally divided betwixt them, and that all Benefit or Advantage accru- 


ing to either of them by the ſaid Will ſhould be alſo divided, and (a) ( 8 
One ealon 


that the ſame ſhould be divided between them, their reſpective Execu- fr the Be. 
tors and Adminiſtrators. Afterwards T. leaves B. a great real and per- cree; the 
ſonal Eſtate, and A. but a ſmall real Eſtate ; A. brings a Bill againſt me 22 wy 
B.'s Executors for an Account of the real and perſonal Eſtate which gr © divide, 
came to B. by T.'s Will. But upon Conſideration of the Articles, and Ec. 1tid. 
foraſmuch as A. did not offer by his Bill to divide that ſmall real 

Eſtate given to him and his Heirs by the Will of T. Macclesfield Lord 

Chan. took it, that theſe Articles did not extend to any Part of the 

real Eſtate deviſed by the Teſtator ; and therefore decreed only the 

perſonal Eſtate given by T.'s Will to either of them the faid A. and 

B. to be equally divided. Hereupon it being ſaid that B. had died 
inſolvent, and though it ſhould be admitted that theſe Articles would 

let in the Plaintiff as a Creditor by Specialty, yet there would not 

be- enough to pay him ; his Lordſhip ordered, that if (as it was ſug- 

Vor, II, G ' geſted) 
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geſted) any of the Mortgages of J. were yet ſtanding out, and the 
Property thereof unalterèd, and in Caſe it ſhould appear that B. had 
received more than his Moiety of J. perſonal Eſtate, then the Plaintiff 
mould be let in to receive out of Js perſonal Eſtate, or the ſubſiſting 
Mortgages; ſo muchas to make up his Receipts equal with thoſe of 
B. before B. 's Repreſentatives ſhould be admitted to receive any Thing 
further. Vin. 1723. Brelley and Neuland, 2 Will. Rep. 182, 187. 
Bid. 51% a2. A. being ſeiſed of a Copyhold Eſtate, and intending that not 
n Siſter, (Who was his Heir at Law) but B. her Son, ſhould have 
plain, from the Land, attempts to ſurrender it to the Uſe of his Will, with a 
. of Reſolution to deviſe it to B. but a Surrender not being practicable by 
| tion, that ie Reaſon of ſome Accidents, (er forth in the Evidence) he prevails 
was the fat with his Siſter to give a Bond to him, that ſhe would at any Time 
intenion of upon the Puyment gf 200 J. and upon the Requeſt of B. her Son, 
e Uncle 2 . | W not ap.. £4 : . 
that! one way ſurrender the Eſtate to him. Then A. dies, B. enters and receives 


* * þ 
j ' er? * 


or othert his the Rents and Profits of the Eſtate, but no Surrender was ever made 


Nord bee, purſuant . to the Condition of the Bond, nor was the Mother requeſted 
the Lands. ſo to do. B. dies inteſtate, leaving only two Siſters. The Mother 
In order adtiniſters, and having procured herſelf to be admitted Tenant of the 
thereuntsd he „ 3 8 
attempted: Copyhold, enters and deviſes the ſame to one of her Daughters, and 
more than. dies: The other Daughter and Siſter of B. brings her Bill againſt the 
den ta be Deviſee her Siſter; praying to have a Decree for a Surrender and pro- 
the Uſe of his: per Conveyance of a Moiety of the Land which ſhe would have been 
8 intitled to had her Mother ſurrendred to B. as ſhe ought to have done, 
Gceviie 1 N 222 0 
his Nephew; Purſuant to the Condition of the Bond. Parker C. decreed that the 
but not being Mother ſhould: be confidered as a Truſtee for B. her Son, and that a 
__—_ * Surrender and Conveyance ſhould be made accordingly upon Payment 
then had re- Of the 200 J. by Plaintiff, with Intereſt, from the Death of A. the 
e, to = Uncle; B. the Brother having during his Life, by the Mother's Con- 
nent Method ſent, received and enjoyed the Profits of the Lands, Mich. 10 Geb. 1, 
to ſecure it to Parks and Wilſon, Lucas's Rep. 5 15. 
him; ſo that 6 r 02 4.08 1 : int 
this Bond is not to be conſidered as ſomething given in Lieu of the Land, but as another Medium of ſecuring, 
the Land to him; and on the Part of the Mother it amounts plainly to an Agreement that the Son ſhould have 
the.Land ; the Conſequence of which will very plainly be, that the Mother muſt be conſidered as a Truſtee for 
her Son; and then his Lordſhip ſaid, he would have no Regard at all to the Niceties of Law, of the Bonds 
being extinguiſhed and gone, either by the Obligor's being Adminiſtratrix to the Obligee, or for want of a Re- 
queſt. That the Authorities are many in this Court, That Bonds have been conſidered as Evidences of Agree- 
ments, and Obligors held to a ſpecifick Performance, and not allowed to forfeit the Penalty. Bid. 517, 518.— 
Via the following Caſe S. P. 


21. So where A. the Plaintiff's Uncle was ſeiſed of a Copyhold 
Eſtate, and having no Iflue intended to leave it to his Nephew TJ. A. 
the Plaintiff's Brother; but being taken ill had no Time to ſurrender 

it to the Uſe of his Will, and for want thereof the Eſtate would de- 
ſcend to his Siſter, who was his Heir at Law and Mother of the 
Plaintiff; and to prevent which A. procured his Siſter to enter into a 
Bond of 2000 J. to T. A. her Son, conditioned that at any Time upon 
his Requeſt ſhe would convey the Lands to him and his Heirs. T. A. 
accordingly entered after his Uncle's Death, (but without any Convey- 
ance from his Mother) and died without Iſſue; but leaving two Siſters, 
one of them entered, and ſurrendered to the Uſe of her Will, and de- 
viſed this Eſtate to her Grandaughter, and died. On a Bill exhibited 
by the ſurviving Siſter againſt her Niece to have a Moiety of the 
Eſtate in Coparcenary with her, as Heir to her Brother T. A. Lord 
Chan. decreed that the Mother was Truſtee for the Son, and that De- 
fendant ſhould ſurrender to the Uſe of the Plaintiff, and both of them 
to be admitted as Coparceners. Mich. 10 Geo, 1. Alifon's Cale, 2 Mod. 
Ca. in Law and Eq. 62. > Both e f 

1 as. The 
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Years after à new Order of Veſtry was obtaified for the Ringing again LI 
of this Bell, upon which Plaintiff brought his Bill to injdin the Ring- the Bells or 


. | 7 * 27 Pariſh, and 
Nutkin & al, 2 Will. Rep. 266. | | > thereby bind 
Wy, Gol 003019707 DUE 22) BS | | the Pariſhion- 
Succeſſors, as alſo the 'ſacceeding; Wardens. The Ringing of the ſive o' Clock Bell does not ſeem 
to be of any Service to the Pariſh, though of. very ill Conſequence to the Plaintiff; and ample Recompefice 
hath been made to the Pariſh by Plaintiff. Said per Lords Commiſſioners. Bid. 268.—lt appeared that the 

ited againſt the 
new Order of Veſtry. Ibu. - 


— » 


* 


223. Plaintiff ſold Defendant a Copyhold Eſtate of the yearly Value 
of 16 1. (on which was Timber of 50 J. Value) for 630 J. and cove- 
nanted to ſurrender on or before Michaelmas then next. Defendant 
paid 10s. Earneſt, entred on the Premiſſes, cut down Timber, ſtocked 
the Land, and acted as Owner. On a Bill for a ſpecifick Perform- 
ance of Covenants, Plaintiff proyed he gave Notice in Writing that 
he would ſurrender next Court-Day, and attended accordingly. On 
Defendant's Part there were ſeveral Proofs that he was diſordered in 
his Senſes; and though there be Proof of the Timber's Value, yet as 
no Cuſtom js, alledged of the. Tenant's havipg Power to cut it down, 
it muſt be according to the Common Law, by which the Tenant has 
no Power over it, and therefore a plain Impoſition. King Chan. was 
of Opinion, that it was a great Overvalue, and that his cutting down 
of Timber was a convincing Proof of his Folly, being a direct For- 
feiture; but ſaid, as it is, it is a Matter merely at Law; the Covenant 
is to ſurrender at or before Michaelmas, and Plaintiff was ready at the 
next Court, which does not appear to have been before Micbaelmas; 
if Surrender had been, Action would have lain at Law. Bill diſ- 
miſſcd. December 6, 1724. Edwards and Heather, Select Caſes in 
Chan. 3. 5 

24. Feme Covert gives a Bond to her intended Huſband, (in which OT: 
the intended Marriage was recited) that in Caſe of their Marriage ſhe Security, iz. 
would convey all her Lands (about 10 J. per Year) to him in Fee * prog 
they marry, and the Wife made her Will, reciting the ſaid Bond, 1 
and deviſed all her Lands to her Huſband in Fee, and died. The ſhe intends to 
Iſſue of the Marriage died without Iſſue, and the Huſband enjoys the nat, d the 


inaccurate 
Land Manner of 


. 3 i | | | Wording ſuch 
Bond, is not material, for it is ſufficient that the Bond is a wuritten Evidence of the Agreement of the Parties, that 


the Feme in Conſideration of Marriage agrees the Man ſhall have the Land as her Portion; and this Agreement 
being upon a valuable Conſideration, ſhall be executed in Equity. It is unreaſonable that the Intermarriage, 
upon which alone the Bond is to take Effect, ſhould itſelf be a Deſtruction of the Bond. In Equity the Huſ- 
band may ſue the Wife, or the Wife the Huſband ; and the Huſband might ſue the Wife upon this Agreement in 
the principal Caſe.— Neither is it a true Rule, that where an Action cannot be brought at Law on an Agreemert 
for Damages, there a Suit will not lie in Equity for a ſpecifick Performance, as is plain from this Caſe : Suppoſe 
a Feme Infant ſeiſed in Fee, on a Marriaze with the Conſent of her Guardian, ſhould covenant in Conſideration 
of a Settlement to convey her Inheritance to her Huſband ; if this was done in Corfideration of a competent Set- 
tlement, Equity would execute the Agreement, though v Action would lie at Law to recover Damages. Said 
fer Lord Chan. Ibid. 244.—— Vide 3 Will. Rep. 272. S. Opinion cited. Note ; By this Opinion of Lord 
Macclesfiela, the Rule that where no Action lies at Laau to recover Debt or Damages, there no Suit in F quity lies 


to compel a ſpecifick Performance, (which is given in Lieu of Damages) is denied to be Law. Qucd 20. 
Vide P. 15. C. 1. and the Notes there. 
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Land during, his Life, and dies. The Bond is a good Evidence of che 
; - « Agreement in Equity, and the Heir of the Huſband. ſhall compel. a 
ſpecifick Performance againſt the Heir of the Wife: But in regard 
5 Bond was a very idle. one, (being given in 1678.) and the Huſ- 
bus * ic nh can had for ſo long a Time omitted. to ſue, upon it in Equity, the 
Court ordered a Trial at Law. to fee whether this Bend: was, executed 
or not, and all other Matters to be reſpited till after the Trial. 
0 > Macclesfield Lord Chan. Mich. 7 bn Cannel and Buckle, 2 Will. 
e 2:4 | 
2 Mod. Ca. in p 5. The Bill was exhibited by the 33 ad Holes of Oliver 
Law and Eg. Neeve by a former Venter againſt the Heir at Law of Francis Neeve, 
= 5 to have a. ſpecifick Performance of a Covenant. to ſurrender Copyhold 
cord? Lands entered into by Francis on the Marriage of Oliver with his 
ſtccond Wife Mr. Shefreld's Daughter, and to 2 which Cove- 
nannt Francis had bound himfelf and his Heirs. Air peared that in 
Confideration of the ſaid Marriage, Oliver, A and Sheffield agreed 
to ſettle their ſeveral-Eſtates to the Uſes following, viz. — Eſtate 
was to be ſettled to the Uſe of himſelf and his intended Wife for 
Life, Remainder to the firſt Son, Sc. of that Marriage, with ſeveral 
Remainders over, Remaindet to the right Heits of the ſaid Oliver 
for ever: And Sheffield agreed to ſettle his Eſtate to the Uſe of him- 
ſelf for Life, and after his Deceaſe to the Uſe of Oliver and his in- 
tended- Wife for their Lives, Remainder to the Sons of that Marriage 
in Tail Male; and Francis Neeve agreed to ſettle his Eſtate to the 
Uſe of himſelf and his Wife for Life, with like Remainders to the 
Sons of Oliver in Tail Male. Accordingly the Eſtate of Oliver and 
Sheffield were ſettled to the Uſes aforeſaid, but Francis, in order to 
keep his Eſtate in his Name and Blood, ind in Conſideration of ſaid 
Marriage, and of natural Love to Oliver, and of 5 5. to him paid by 
Oliver, covenanted for himſelf and his Heirs to ſtand ſeiſed of the 
Lands, Sc. to the Uſe of himſelf for Life, Remainder to his Wife 
for Life, Remainder to Oliver and his Wife for Life, Remainder to 
the firſt, Fc. Son of the ſaid Oliver in Tail Male, Remainder to the 
; right Heirs of Oliver for ever; and for the fame Conſiderations he 
covenanted for himſelf and his Heirs to ſurrender his Copyhold Lands 
to the ſame Uſes; before Mrichaelmas following Francis and his Wife 
are both dead. It was inſiſted, that though the Settlement made by 
Francis was in Conſideration of this Marriage, and to keep the Eſtate 
in his Name and Blood; and ſo far Francis would have been obliged to 
rform this Covenant, and ſo would his Heir at Law; yet ſince Plain- 
tiffs are the Daughters of Oliver by a former Venter, they are not likely 
to continue the Eſtate of Francis in his Name, neither are they within 
any of the Conſiderations of this Settlement; therefore in reſpect of 
them this Covenant ſtands merely on the Foot of a voluntary Convey- 
ance. But the Court was of Opinion, that there were ſeveral Con- 
ſiderations in theſe Settlements ſufficient to raiſe and ſupport the Uſes: 
And firſt; it is probable that Oliver would not have ſettled his own 
Eſtate in that Manner which he had done, but in reſpect of the Eſtate 
now in Queſtion ; for by that Settlement there is no Proviſion made 
for younger Children, ſo that if there ſhould happen to be a Son of 
this Marriage, the reſt of the Children would have nothing out of 
(a) In this their Father's Eſtate (a) but what he could provide for them in his 


Caſe the Court Life- 


ſaid, that 
ſometimes it is very prejudicial to a Family where the Father hath a great Eſtate, and no Power to charge it 


with Portions for younger Children; as for Inſtance, where the Teſtator deviſed an Eſtate of 400 J. per Ann. to 
the Deviſce for Life, Remainder over, but without any Power of making a Jointure to a Wis afterwards the 
- Deviſee 
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Life-time. Decreed that the Defendant, the Heir at Law to Francis . fo? 
Neeve, ſhould ſurrender this Copyhold to the Uſe of the Plaintiffs fled all his 


1 thei . own Eſtate in 
and their Heirs, and at their Expence. Mich. 11 Geo. 1. Neeve and poor on 


the Woman 

Keck, ow. _ he intended to 
marry, and with whom he did marry, and then he died without Iſſue; ſo that the Eftate which he took 
by the Will went over to him in Remainder, and the paternal Eſtate was all in Jointure to his Widow, and 
his next Relations had nothing to fupport them. But in the principal Caſe Oliver Neewe, who married Shef- 
feld's Daughter, was made richer, and that might be a Conſideration for ſettling his Eſtate as he did, and the 
Widow of Francis enjoyed this Copyhold during her Life, by Virtue of this Covenant by which her Huſband 
had bound his Eſtate. Therefore decreed as above. Per Cur'. 2 Mod. Caſes in Law and Ag. 109. 


26. Father and Son on the Son's Marriage article to ſettle Lands This cannot 


on Huſband for Life, Remainder to the Wife for Life, Remainder to — "ON 


the Iſſue Male of the Marriage, Remainder to the Nephew in Fee on tlement, be- 
the Death of the Son without ſuch Iſſue; the Nephew may compel a cauſe the Fa- 


{pecifick Performance of the Articles. Determined firſt by Lord Mac- joined 3 


clesfield, Mich. 1724. and affirmed on a Rehearing by Lord King in Settlement, 
December 1725. Oſgood and Strode & al, 2 Will. Rep. 245, 257. No dad, an . 


: : table Intereſt 

Cos given. Ibid. 257. in Part of the 
| Lands, and it 
may well be preſumed that he would not have joined unleſs a Remainder had been limited over to the Son of 
his ſecond Son, which was the very Reaſon given by the Lord Macclesfield in pronouncing the Decree. 17id. 
256. But if the Son had had the ſole Intereſt in the Lands, the Limitation to the Nephew would have been 
voluntary. id. 256. - Lucas's Rep. 533. S. C. ſtates it thus: By Marriage Articles it was covenanted, that 
Land ſhould be ſettled upon Huſband and Wife for their Lives, then to the Iſſue of that Marriage in Tail, 
Remainder to the fourth Son of the Huſband's Father. This fourth Son died, leaving a Daughter married to 
Plaintiff, who brings his Bill, the Efate-tail being ſpent, and no Settlement made, to have the Articles performed 
ſpecifically in Oppoſition to Defendant, the Huſband's Heir at Law, and to whom as ſuch the Eſtate would 
deſcend in Caſe of no Settlement. And it appearing that the Huſtand's Father had a Power of charging the 
Eſftate with the Payment of 13001. which it vas not probable he would have departed from but in Caſe of his 
Son's (the Huſband) giving his Conſent to that Part of the Settlement under which Plaintiff claimed ((). Mac- 
clei field C. decreed a Settlement to be made upon the Plaintiff purſuant to the Articles. — But his Lordſhip ſaid, 
that if there had been nothing more in the Caſe than the Conſideration of the Marriage and the Marriage Por- 
tion, the Plaintiff would have been conſidered as a Volunteer: But here the Eſtate was neither all in the Father 
nor all in the Son, ſo that neither could, without the Aſſiſtance and Help of the other, have made this Settle- 
ment ; and as it was natural for the Father to provide for all his Children, therefore Plaintiff, the Remainder-man, 
cannot be conſidered as a Volunteer. Bid. 535, * (% Mr. Lucas ſays, upon this Reaſon, without 
determining the Point that related to Volunteers, his Lordſhip grounded his Decree. Bid. 


27. The Bill was to have an Execution of Articles for the Sale of 2 Wy: | 
ſome Copyhold Lands to the Plaintiff on Payment of 5387. to De- bſerved, that 
fendant R. a Guinea being paid in Part, and to compel the Lord of this ſeemed to 
the Manor to admit Plaintiff in Fee according to the Agreement; pe a Bill to 
. 5 ' now the Op1- 
which was decreed by Lord Chancellor accordingly. But there being nion of the 
no Tender of a Surrender to the Lord, and conſequently no Refuſal, Los _ 
he was to have his Coſts. Hz. 12 Geo. 1. Sayle and Reeves and others, 5 


G11b, Eg. Rep. 188. a good Title. 


But ſaid, that 
that did not belong to the Court ; nor would his Lordſhip give any Opinion as to the Title, but decreed in 
general a ſpecifick Performance of the Articles, Qc. 


28. Bill for the Execution of Articles for the Sale of Lands againſt 
the Executors and Deviſees of Land for Life, and the Infant Heir of 
the Vendor. Decreed that the Articles be carried into Execution, 
and the Plaintiff Sies, upon paying the Purchaſe Money to the Exe- 
cutors, to be let into Poſſeſſion at Lady-day next, and the Executors 
and Deviſees to make a Conveyance in Fee to Plaintiff at his Coſts, 
and Plaintiff to hold the Premiſſes againſt the Infant Heir, who when 
of full Age was to convey to Plaintiff and his Heirs, unleſs within 
fix Months after he comes of Age he ſhews Cauſe to the contrary. 
King C. Hil. 12 Geo, 1. Sites and Lifter & al, Viner's Abr. Tit. 
Contract and Agreement, (M) Ca. 28. 


1 H 29: Sir 


* 


i my i . 


26 Aereements, Articles and Covenants. 


n = E — Aa. + 
* 1 4 
Mi .Y = * 3 3 
ä a 
2 H =, Ln LY 8 
41 5 I - ** A LIES 
U — 1 : 

ob N a ene 

A * 1 1 SOR 
„ 8 * * 


1 
. 
— 


29. Sir Cleve Moore having married the Daughter of Mr. Edmonds, 
after ſome Years Cohabitation Lady Moore eloped, and lived in a 
ſcandalous Manner with ſeveral Perſons, as appeared by Proof: This 
Marriage proving ſo unfortunate, Mr. Edmonds by Will in 1696. de- 
viſed (inter al') 6000 l. to three Truſtees, in Truſt that they, or the 
Survivor of them, or the Executors, &c. ſhould pay both Principal 
and the Intereſt thereof to ſuch Perſon or Perſons as the Lady Moore 


ſhould by Deed in Writing, ſubſcribed by two or more Witneſſes, 


_ appoint: And faid Cleve, or any other after-taken Huſband, not to 
intermeddle therewith, nor the ſame to be ſubject to the Debts of Sir 
Cleeve, or ſuch after-taken Huſband, After this Lady Moore conti- 
nued to live in the ſcandalous Manner ſhe had done, and Sir Cleeve on 
the 1oth of Auguſt 1716. met with her in a Coach, and took Poſ- 
ſeflion of her, and the next Day an Agreement was executed by Sir 
Cleeve and his Lady, and atteſted by four Witneſſes; the Subſtance of 
which Articles were, that in Conſideration Sir Cleeve would permit 
her to live ſeparate from him, ihe would ſettle upon him for his Life 
200 J. per Ann. and alſo pay him the Sum of 1000 J. out of her 
ſeparate Eſtate, the firſt Quarterly Payment to commence three 
Months after the Date of the ſaid Articles. They met afterwards at 
the Middle Temple-Hall on the roth of November following, the Day 
the firſt Payment became due, and on the 24th of the ſame Month 
the ſaid Agreement was ratified by Indorſement on the Articles, and 
ſubſcribed and witneſſed as before. The Morning of the Meeting in 
the Temple- Hall Lady Moore made Rer Will, and deviſed ſeveral ſpe- 
cifick Legacies to Mr. Ellis, whom ſhe alſo made her Executor and 
Reſiduary Legatee. There having been a Bill brought before by Lady 
Moore againſt Sir Cleeve to ſet aſide the Articles, or that he ſhould 
make his Election to take 200 J. according to the Articles, and a 
Croſs Bill by Sir Cleeve againſt Lady Moore and her Truſtees to carry 
thoſe Articles into Execution ; which Cauſes were heard, and the 
Court then equally divided, and ſo it went to the Chancellor of the 
Exchequer, who referred it to the Judges; but before it was heard 
again Lady Moore died, and now upon the Revival of all the Proceed- 
ings in both Cauſes againſt Mr. Ellis as Executor of Lady Moore, by 
the Opinion of the Court, theſe Articles were deemed a good Execu- 
tion under the Will of Mr. Edmonds, and that Sir Cleeve could not 
be excluded by the negative Words. And ſecondly, That though 
the Truſtees were not Parties to the faid Articles, yet in Equity it is 
good to bind her, it not being a direct Transferring of an Intereſt, 
but an Appointment, purſuant to a Power; but a Point ariſing whe- 
ther theſe Articles were obtained by a Dureſs, that was ſent to be 
tried by an Iſſue. Note; Mr. Ellis was a Witneſs to the Force and 
Dureſs in the former Cauſes ; but it was now objected, that he being 
become the Party intereſted by the Act of Lady Moore herſelf, ſworn 
now to ſupport a preſent Intereſt ; and beſides his Examination in 
the former Cauſe after the 10th of November 1716. the Day the Lady 
Moore made the Will, whereby he was made Executor and Reſiduary 
Legatee ; and for theſe Reaſons, though he might have been a good 
Witneſs in the former Cauſes, his Depoſition was now rejected. Hil. 
12 Geo, 1. Sir C. Moore and Freeman & al in Scacc', MS. Rep. 

30. In the 1oth Year of Queen E/;zabeth the Dean and Chapter 
of St. Paul's made a Leaſe to the Maſter and Fellows of Trinity- Hall 
in Cambridge of the Land on which Doctors Commons is now built, 
for ninety-nine Years. In the Leaſe there was a Covenant for Re- 
newal for ninety-nine Years, on Surrender of the old Leaſe and Pay- 
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ment of 205. in which future Leaſe there was to be the like 
Covenant of Renewal on Surrender foties quoties. Afterwards the 
Stat. of 13 & 14 Eliz. was made, by which Eccleſiaſtical Bodies are 
reſtrained from making Leaſes in Corporation or Market-Towns for 
above forty Years. The Leaſe being near expiring, a Bill was brought 
to compel a Surrender up of the old Leaſe, and to have a new Leaſe . 
for forty Years, with the fame Covenants as in the former Leaſe, 
Price Juſt. was of Opinion, no Leaſe ſhould be made. The Maſter 
of the Rolls, that a Leaſe for forty Tears ſhould be made. Raymond 
C. J. was of Opinion, that Equity could not interpoſe, for that ſince 
the ſaid Statute no Action at Law would lie for the Breach of the 
Covenant, (for by the Statute it is now not a legal Covenant) and for 


that very Reaſon cannot recover in Equity ; the Covenant to oblige 


them to make a Leaſe for ninety-nine Years is gone, and Damages 

cannot be recovered for Part of a Covenant. Lord Chan. held, no 
Propoſition to be more clear than that if a Man had covenanted to do Sed vide the 
an Act, which by an Act of Parliament made afterwards he would r ara 
diſabled from doing, that works a Releaſe ; but were there any Doubt, | 

the Proviſo makes it very plain; can it be ſaid it would be a Breach 

of Covenant not to do a Thing which an Act of Parliament ſays 

when done ſhall be void? The Reaſon why Hpecific Performances 

are in this Court is, becauſe the Lien is ſubſiſting at Law, and the 

Law can only give Damages, which may not be adequate, but here the 

Lien is gone; this cannot be ſaid to be a Purchaſe, for a Purchaſe is Gu ., 
where it is mutual; this is only to renew if Leſſee pleaſes, and is Rudiments of 
merely a perſonal Covenant. Action at Law cannot be for a Leaſe 4 and £e- 
for forty Years, for the Breach muſt be aſſigned according to the B p,,> - 
Covenant, and to bring it for forty Years would be to make this a ſtates it as a 
new Covenant. His Lordſhip ſaid, he could not oblige them to make a 8 * 
Leaſe for forty Years. Bill diſmiſſed, November 16, 1726. Dr. Eli. e. So 
Betefworth and Dean and Chapter of St. Paul's, Sel. Caſes in Chan, that Colleges, 
66. But this Decree was reverſed by the Lords, 2 May 1728. — and 
Ibid. 69. 


c. ſhall not 

. leaſe for 
more than twenty-one Years, or three Lives; and Stat. 14 Elix. c. 11. that in Cities, &c. they may leaſe for 
forty Years, but no longer, ſays in this Caſe the Covenant was to renew for ninety-nine; and the Houſe of 
Lords decreed the Dean and Chapter to renew for (a) twenty Years, and to leaſe accordingly, with all other 
Covenants, except that to renew, and that at the covenanted Fine and Rent. For where an equal Agreement 
cannot by Reaſon of any ſubſequent Act of Parliament, or the like, be performed in the Whole ; yet the ſame ſhall 
be executed in ſuch Part as is lawful. Ibid. 76. (a) 2. If it ſhould not be forty Years. 


31. A Feme ſeiſed of a Copyhold Eſtate on the Marriage of her 
Daughter to J. S. ſurrenders it to the Uſe of J. S. and his intended 
Wife and the Heirs of their Bodies, Remainder to J. S. in Fee. The 
Marriage takes Effect; the Huſband ſigns a Writing, whereby he owns 
that the Limitation of the Remainder in Fee to himſelf was a Mi- 
ſtake, and that it was intended to be ſettled as follows: And accord- 
ingly he covenanted that he would ſtand ſeiſed of the Premiſles, in 
Truſt for himſelf and his Wife for their Lives, Remainder in Truſt 
to the Heirs of their two Bodies, Remainder in Truſt for the Wife 
and her Heirs ; and alſo covenanted to convey the Premiſſes to theſe 
Uſes. This is not a mere voluntary Agreement, and Equity will 
compel a Performance of it ; and decreed accordingly by King C. on 
Time taken to conſider of it. Jrin. 1728. Randal and Randal, 
2 Will. Rep. 464. 

32. Marriage Articles recite, that Lands covenanted to be ſettled 
were 500 l. per Ann. but there was no expreſs Covenant that they 
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obſerved, that purchaſe and make a Settlement of Lands of 


— —-—— r—— - 


were ſo; yet decreed that: the Deficiencies ſhould. be made up out of 
other Lands. 14 March 1728. Gleg and Gleg, Viner's Abr. Tit. 
Contract and Agreement, (E) Ca. 21. 3 INT 
A perſonal E- 33. A, having deviſed the Reſidue of his -perſonal Eſtate, - being 
_ about 10000 J. to B. his Brother, and in Caſe. he died without Heirs 
ergo this De- Male of his Body, then to his two Brothers G. and C. to be equally 
viſe over is divided between them: Then B. intermarries with Defendant, and 
mog® 4 = by Articles made before Marriage, it was agreed that the Defendant 
_ and ſhould convey her Eſtate of Inheritance in S. to the Uſe of B. for 
eale, p. 
Val. 1. 27 in Tail Male, Remainder to their Daughters in Tail General, Re- 
Ca. Abr. 4th mainder to B. in Fee: In Conſideration whereof, and of the Mar- 
_ 8 riage, as alſo of 150041, in Money, B. covenanted to purchaſe and 
marginal Note ſettle Lands of 3 50 J. per. Ann, on himſelf. and Wife for their Lives, 
there. Remainder to their firſt, Sc. Son in Tail Male, ' Remainder to the 
| Heirs Male of B. Remainder to his Brother G. for Life, Remainder 
to his firſt, Sc. Son in Tail Male, Remainder in like Manner to his 
Brother C. Remainder to himſelf. in Fee; to which Articles B.'s 
Father was a Party, but neither gave nor covenanted to ſettle any 
Thing upon the Marriage. B. omitted to ſettle Lands to ſuch Uſes, 
and having deviſed all his real Eſtate, to his Widow and Executrix, 
chargeable with Portions for his Daughters, died without Iſſue Male. 
On a Bill brought by his two Brothers G. and C. for a ſpecifick Per- 
formance of theſe Articles, Defendant, the Widow and Executrix, 
His Lordſhip (ſhe having admitted Aſſets) was decreed by Lord Chan. King to 
50 J. purſuant to the 
Fenn Articles. As to Coſts, it ſeems this was fo doubtful a Caſe that they 
ſue the Cove- were not ſo much as aſked for the Plaintiffs. Eaſter 1731. Vernon 
nant in the and Vernon, 2 Will. Rep. 594. Decree affirmed in Dom Proc in 


Name of the 


Truſtees in March 1731-2. Did. 601. | | 

the Articles 

for the Recovery of Damages would not be an adequate Remedy; the Party who would be intitled to the 
greateſt Share of the Damages would (in Caſe any ſuch were living) be the Plaintiff G.'s Son, as having the firſt 
Eftate-tail ; but there being as yet no ſuch Son, his Lordſhip did not ſee how he would have any Part of the Da- 
mages given in the Action of Covenant, were it to be brought; alſo Plaintiff C.'s eldeſt Son may die without Iſſue, 
and then the ſecond Son may be intitled to the firſt Eſtate of Inheritance in the Premiſſes to be purchaſed, who 
yet cannot come in for any Part of the Damages recovered in the Covenant. But by this Decree each Party 
intitled, or to be intitled, will have Right and Juſtice done him, if not before barred by a legal Conveyance, 
wiz. by a common Recovery. That B. might be induced to come into this Covenant in order to make ſome 
Recompence for what was intended the Plaintiffs by the void Dewiſe over to them of his Brother A.'s perſonal 
Eftate, in Caſe he (B.) ſhould die without Iſſue Male, which has happened; or for the Support of his Name 
might have entred into this Covenant ; and no Creditor can be hurt by a ſpecifick Performance of this Agreement. 
Bid. 599. Nete ; It appeared that the Executrix had by Letters after her Huſband's Death promiſed to 
perform his Marriage Articles in purchaſing and ſettling Lauds accordingly. But his Lordſhip ſaid, that theſe 
Letters ought not to bind her, if not bound before by the Articles. Bid. The Caſe of Oggocd and Strode was 


Cited pro Quer. 


4. Tenant in Tail entred into Articles concerning his Lands for 
Payment of Debts, but died without doing any Act to deſtroy the 
Eſtate-tail; this Agreement not to be executed againſt Heir in Tail. 

Herbert and Fream, Mich. 5 Geo. 2. in Scacc, MS. Rep. 
Bil 199. It 35. A Bill in Equity lies to compel a ſpecifick Performance of an 
is faid by way Award to convey an Eſtate, where the Party ſubmitting has received the 


— 1 Da. Money, in Conſideration whereof he is to convey the Eſtate ſued for; 
« crees may | | and 
&« not have 

«« been uſual, becauſe Awards are commonly to pay Money; in which Caſes a Bill in Equity to compel a Per- 
« formance is improper ; but where the Award is to do any Thing in Specie, as to convey an Eſtate, Ec. in 
« {ſuch Caſe, if the Defendant has accepted the Money awarded him in Satisfaction of the Conveyance, it is 
highly reaſonable that he ſhould make the Conveyance ; the rather, for that if the Plaintiff had ſued the 
„ Bond at Law, the Defendant would have been relieved by Bill in Equity againſt the Penalty of the Bond, 


i upon a Quantum damnificatus ; ſo that ſuch a Decree as in the principal Caſe, prevents a Suit in Equity,” 


Life, Remainder to herſelf for Life, Remainder to the farſt, Sc. Son 
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and the Court will give Coſts, it being a Defence againſt Conſcience 
for Defendant to take the Money awarded, and yet refuſe to perform 
his Part of the Award. Trin. 1733. Hall and Hardy, 3 Will. Rep. 
16 Where the Huſband for a valuable Conſideration covenants Bid. The 

that his Wife ſhall join with him in a Fine, Equity will enforce a Editor by way 
Performance of ſuch Covenant. Said per Teky!/, Maſter of the Rolls, of Note ſays, 


in the Caſe of Hall and Hardy, Trin. 1733. who alſo ſaid; that « „N 
there were a hundred Precedents in Point. 3 Will. Rep. 189. « Caſes it is 

| | e 8 „een "of | FO to be pre- 
« ſumed that the Huſband, where he covenants that his Wife ſhall levy a Fine, has firſt gained her Conſent for 
« that Purpoſe, So ſaid per the Maſter of the Rolls in the Caſe of Vinten and D'ewreux, Trin. 1723. and 
« that the Intereſt in ſuch Covenant has been taken to be an Inheritance deſcendivg to the Heir of the Cove- 
« nantee. But after all, if it can be made appear to have been impoſſible for the Huſband to procure the Con- 
« currence of his Wife, (as ſuppoſe there are Differences between them) ſurely the Court would not decree an 
< Impoſſibility, eſpecially where the Huſband offers to return all the Money with Intereſt and Coſts, and to 
ce anſwer all the Damages.” Vide the Caſe of Barrington and Horn, p. ca, 


37. Plaintiff and Defendant being ſeiſed of Lands, did in Con- 3 Fil. Reg. 

ſideration of Marriage by Articles mutually agree to ſettle their re- "pee a 
ſpective Eſtates upon each other for Life, Remainder to the firſt, c. Deeree affrm- 
Son of the Marriage in Tail Male, &c. and that the Defendant ſhould d by Lord 
have Power to ſell ſome Timber that was then growing on Plaintiff's Anat cond = 
Eſtate to diſcharge an Incumbrance which lay on his own, A Mar- the Defendant 
riage enſuing, Defendant entred into the Plaintiff's Land, cuts down ©? acount for 


; | | 1 ee e the Timber 
720001. worth of Timber; but after ſeven Years Cohabitation, ſome which he had 


Differences ariſing between them they parted, and this Bill was cut on the 


8333 2 X n | "6 Wife! 
brought by the Plaintiff's next Friend to have a Settlement made upon — 


ber of the Defendant's Lands, and an Injunction to ſtay further the Articles. 
Waſte. The Defendant by his Anſwer infiſted on Plaintiff's M;/be- The Coſts to 


havicur, and that ſhe refuſed to cohabit with him, but did not charge Rana II 


her with any Act of Adultery, By the Depoſition of one Crowle it Lordſhip ob- 
appeared, that the Plaintiff was taken in the very Act of Adultery with _— | 
one of the Defendant's Servants, and alſo that Crowle was directed by tion againſt 

the Defendant to acquaint the Plaintiff, that if ſhe ſuſpected his (the the Wife was 


g _ . | | onl al 
Defendant's) Familiarity with any other Woman, and would return we #. concur 


to him, he would deſiſt, Maſter of the Rolls: The Objections amounting to 
againſt the Plaintiff are two; (1) That ſhe does not offer by her Bill _ _ _ 
to ſettle her Eſtate on the Defendant, without which ſhe cannot in- ES 
title herſelf to a Settlement of his. (2) Having broken the Marriage 4% from 


Contract by her Adultery, ſhe has thereby rendered herſelf unworthy 23 2 


ſeparate- 


the Aſſiſtance of this Court. As to the firſt Objection, the Relief H him, 


prayed by the Plaintiff's Bill is a full Anſwer to it; for if ſhe will ½ ven much 


k | | Ge haue 
have a Settlement of his Lands, ſhe muſt make a Settlement of hers. — 1 


And as to the ſecond Objection, Whether as the Plaintiff hath miſ- thing of which 


behaved herſelf, ſne ought to have a Settlement out of her Huſband's . 


Eſtate. In Anſwer to this his Honour obſerved, that the Charge in guilty of A. 
the Defendant's Anſwer was not directly of Adultery, but only of her dulter !? as to 


X ; : & £ | h imi- 
miſbehaviour and vi thdrawing herſelf from her Huſband ; whereas no Fogg 


ſuppoſing Adultery to be a Bar of Dower, it muſt be certainly al- pearing in the 


ledged ; and though the Evidence has proved her guilty of the Crime, 1 4 
yet that is not the Point in Iſue: Beſides, the Articles are in Part not ſeem to af. 


executed by the Defendant's cutting down the Timber, and therefore fect the Caſe, 


7 k : . 5 but that with 
let the Plaintiff's Behaviour be what it will, ſhe is intitled to Relief. Regard to the 


But ſuppoſing the Fa& of Adultery had been poſitively charged, and Evidence of 


the Defendant had not done any Thing in Performance of the Ar- te Crime of 


wie Adultery in 
Vor. II. I ticles, the Wife, 
: there ſeemed 
to be ſufficient to convince any third Perſon that ſhe was not innocent; but that ar being put in Tue, his Lord- 
ſhip ſaid, he could not judge of it. Bid. 276, 277. 


4 
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ticles, ſo that Things could be put in fatu quo, yet the Plaintiff ought „ 
to be relieved ; (1) Becauſe the Defendant is an unfit Perſon to accuſe $ 
the Plaintiff of Adultery. (2) Though he were capable of accuſing, 1 
yet this Court cannot admit of ſuch an Allegation without a Sentence 1 
firſt obtained in the Spiritual Court, propter Adulterium. As to the 
firſt Point, the Meſſage the Defendant ſent by Crowle ſpeaks him an 
Adylterer ; and if he had ſued in the Spiritual Court, ſhe might have 4 
alledged his Miſbchaviour by way of Rectiminatibn, and that would ! 
have been a good Bar to the Suit j ergo d fortior: his Faults may be 
objected to him by way of Anſwer to an Accuſation that is made 
againſt her in Bar of a Civil Right. This Court cannot receive ſuch N 
an Allegation but after a Sentence in the Spiritual Court; for though 2 
. Adultery is ſaid in all private Acts to diſſolve the Bond of Matrimony, N 
(a) In his Ar- and in Conſequence of ſuch an Effect the (a2) Laws of Scctland al- 


ument he 11 | . > * "- 
Sbſerved, that low the injured Perſon to marry again, yet this muſt be intended 


the Scotch after the Adultery is pronounced to be ſo by Sentence, and not upon 1 
Law warn. the bare Act, which only gives Cauſe for the Judge to make fach "i 
able than ours, Diſſolution. - By Weſim. 2. cap. 34. Elopement and Adultery is made 
for here nel a Bar of Dower; and in 1 Roll. Abr. 680. pl. 13. a Divorce for 


marry again, Adultery, though it diſſolves not the Bond of Marriage according to 


but _ 5 our Eccleſiaſtical Law, is ſaid to be a good Bar of Dower; but it 
— ing was never pretended that Adultery would bar a Woman of Dower 
that a volun- without a Decree for a Divorce; for if it ſhould, let the Huſband be 


tary Separa- never ſo wicked, as our Lam knows nothing of the Doctrine of Recri- 
preſent Caſe, mination, the Wife muſt loſe the Opportunity of oppoſing his Crime 


is not com- to hers; and therefore in the preſent Caſe we cannot admit ſuch an 
8 Objection againſt the Plaintiff's Petition for Relief without depriving 
Effects; for if her of a Defence, which the (5) Common Law allows her. Beſides, 
Baron and Courts of Equity require Anſwers upon Oath, and the Huſband can- 


—_— obliged to diſcover whether he hath injured his Wife's Bed, 


vorced a Men- ; 
ſa & Thero, becauſe ſuch a Diſcovery would expoſe him to Puniſhment in another 
the Children Place, ſo that ſuch a Fact is not according to the Ulage of Courts of 


— yp Equity properly inquirable here; whereas in the Spiritual Court, a 


ſtards, (for the bare Affirmation or Denial ſuffices, and the Party not bound to accuſe 


_—_—_ himſelf, which he would be obliged to do if this Court ſhould take 


ence has been Notice of ſuch an Allegation, unleſs founded on a Sentence made by 
| cnt ti one who has a full Juriſdiction of the Matter, and can do compleat 
lefs Cohabita- Juſtice on all Sides: And for theſe Reaſons his Honour decreed, that 
tion is proved; on the Plaintiff's ſettling her Eſtate on the Defendant according to the 


8 Articles, ſhe ſhould have her Settlement out of his. Hl. 6 Geo, 2. 


tary Separa- Szdney and Sidney, MS. Rep. 

tion are legiti- 

mate, for Cohabitation ſhall be preſumed. Sali. 123. Secus where the Jury find the Huſband has had no Acceſs 
to the Wife ; according to the Determination in the Caſe of Pendre/ and Pendrel, heard before the Lord Talbot, 
Feb. 5, 1733. where the Huſband and Wife by Conſent lived ſeparately, and a Child being born, an Iſſue was 
directed to try whether the Child was a Baſtard, and he was found a Baſtard ; wherefore this Point is now ſettled 
for Law. 3 Will. Rep. 276. (5) Meaning the Eccleſiaſtical Law, which is eſteemed Part of the 


Common Law. MS. Notes. 
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His Lordſhip 38. A. deviſed 8000 /. to be laid out in Land, and ſettled to the 
obſerved, that Uſe of B. in Tail, Remainder to C. in Fee; B. and C. agreed by Ar- 


this was a mu- 2 : . * 
tual Agree- ticles to divide the Money, B. died without Iſſue before a Diviſion of 


ment between the Money; a ſpecifick Execution of the Articles was decreed at the 


= _ Rolls in Favour of B.'s Executor, and afterwards affirmed by Lord 


were no Chil- Talbot, Eaſter 1733. Carter and Carter, Ca. in Eg. Temp. Talbot 271. 


dren of Te- 
nant in Tail 20 %; that though Tenant in Tail died before any Thing was done in Purſuance of the Articles, 


yet every Thing may be done now as well as it might in his Life-time. Bid. 273. The Reporter ſays by way of 
Note, That his Lordſhip ſeemed to lay a good deal of Streſs on Tenant in Tail's dying without Iſſue. Vid. 274. 


1 8 39. A 
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3 A Bill in Equity lies not to compel the Performance of an 
Agreement to pay Money in Conſideration of having ſtifled a Proſecu- 

tion for Felony; ſecus if to ſtop a Proſecution for a Fraud; for hen 

the Indictment is for a Fraud, and the Party wronged comes to an 
Agreement to be ſatisfied for ſuch Injury, (as in Conſcience he ought 

to be) this is lawful, Matters of Fraud being cognizable and relievable 

as well in (a) Equity as at Law. Eafler 1734. Johnſon and Ogilby % Rule, I, 


S al, 3 Will. Rep. 277 279. _ of Fraud 
5 „ 7 | the Court of 
Equity has a concurrent Juriſdiction with the Common: Law, Matters of Fraud being the great Subject of Relief 


in Equity. Per Maſter of the Rolls, Trin. 1723. 2 Will. Rep. t56. Vide Bid. 220. 


40. A Bill brought to compel a ſpecifick Performance of an Agree- But if the At- 
ment entred into by an Attorney for and on Behalf of his Client, 2 . 


promiſing to pay the Plaintiff 500 J. was diſmiſſed by Talbot C. with rity from his 


| 4 Client, then 
= ON- , 
Coſts, the Attorney having entred into ſuch Agreement by the Con- 3 


ſent of his Client. Eaſter 1734. Johnſon an Ogilby, 3 Will. Rep. pen a Pant 


277. And his Lordſhip compared this Caſe to that of Brokers or in him to have 


Factors acting for their Principals, who his Lordſhip ſaid were never —_ 


held to be liable in their dyn Caparities, Vid. 279. and he would 
Rs” , himſelf have 
been liable. Said per Lord Chancellor. Bid. 279. 


41. A Truſt-Eſtate was decreed to be ſold for the Payment of 
Debts and Legacies, and to be ſold to the beſt Purchaſer ; A. articles 
to buy the Eſtate of the Truſtees, and brings a Bill to. compel them 
to perform the Contract. The Truſtees by their Anſwer diſcloſe this 
Matter, and ſubmit to the Court, being willing, if indemnified, to 
convey purſuant to the Contract. Bill diſmiſſed by Lord Talbot; for 
the Court will make no new Decree, but will leave the Former Decree 
to be purſued. Trin. 1734. Anneſley and Aſburſt, 3 Will. Rep. 282. 
42. A. in Conſideration of 6000 . Portion with M. by Marriage 3 Will. Rep. 


Articles covenanted with Truſtees to lay out that Sum, and allo 44.2 7 


24000 J. of his own Money in the Purchaſe of Lands in Fee, to be and Decee 
ſettled (inter al) on himſelf and his intended Wife for Life, Re- er the Maſter 


adn ; | . r a f R 
mainder to the firſt, &c, Son of the Marriage in Tail, Remainder to 33 


A. in Fee; and alſo covenanted that until the 30000 J. ſhould be laid ing that the 
out in Lands, there ſhould be paid 5 J. per Cent. Intereſt for the fame _ = 
unto the Perſon intitled to the Rents of the Lands when purchaſed. inveſted in a 


After the Marriage A. purchaſed ſeveral Eſtates in Fee-fimple in Poſ- Purchaſe, and 
ſeſſion, but never ſettled any, and died Inteſtate and without Iflue, 2 


leaving about 1800 J. per Ann. real Eſtate to deſcend upon Plaintiff, ticles, and for 


his Nephew and Heir at Law, who brought his Bill againſt A. s 2 2 7 


Widow and Executrix for an Account of A. s perſonal Eſtate, and to ns to be paid 


have this Covenant carried into Execution, (his Remainder by the on _ 
Ccnale 


Death of A. without Iſſue now taking Effect) as alſo to have ſome wngh vol 
particular Purchaſes compleated which were left incompleat by A.'s out in the 
Government 
Funds, which yielded but 4 /. per Cent. his Honour reduced the Intereſt to 4 7. per Cent. in Regard the Admi- 
niſtratrix had made no more of it.—Says, on Appeal to Lord Talbot, (Eafter 1735.) after long Debate, his 
Honour's Decree was ſo far affirmed as that the 30000 J. (a) articled to be laid out in Land, was by his 
Lordſhip held to be as Land, who moreover agreed that no Difference had ever been made between the 
Caſes where the Money was depoſited in the Hands of a third Perſon to be laid out, and where it was 
veſting in the Hands of the Covenantor. But with Reſpe& to the Freehold Lands purchaſed in Fee ſimple in 
Poſſeſſion after the Covenant, though but with Part of the 30000 J. and left to deſcend, theſe his Lordſhip 
ordered to go as Satisfaction pro tanto, for that it could not be intended 4. was obliged to lay out all the 
Money together, but if it was inveſted at ſeveral Times, it would ſatisfy the Covenant. Ibid. 227, 228. 
(a) Rule; Money articled to be laid out in Lan is to be looked upon as Land. 


Death, 


oY 
. ” 
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Death. Sir Fo/eph Jelyll decreed, (Mich. 1733.) That the Heir was 
intitled to have a ſpecifick Performance of this Covenatit, and that 
the ſeveral Eſtates which deſcended upon him were not a Satisfafion 
for this Covenant, or any Part of it. And on an Appeal to Lord 
Talbot the Decree was varied only as to the Fee-ſimple Lands in Poſ-- 
| ſeſſion purchaſed ſince the Covenant, which his Lotdſhip held ought to 
go in (a) Satisfaction of the Covenant. Eaſt. 1735. Lechmere and 
(a) The Rea- g | Sg ® 
fon given by Lady Lechmere, Ca. in Eg. Temp. Talbot 80. | 
onour | n RRR . OR 
why the Fee-ſimple Lands purchaſed after the Articles, and which were permitted to deſcend, ſhould nor be 
deemed a Satisfaction of the Covenant was, becauſe they were under the Value of what A. was bound to ſettle, 
2 Will. Rep. 214. | 


— 
Rd 


2 


43. Lord Bathurſt being ſeiſed in Fee (in Right of his Wife) of 

certain Lands in Eſſex, he and his Lady by Indenture dated 17 May 

1711. demiſed the ſame to George Gill, his Executors, Adminiſtra- 

tors and Aſſignees, for twenty-one Years, at the Rent of 8 J. 155. per 

Ann. and Lord Bathurſt did thereby for himſelf, his Heirs, Executors 

and Adminiſtrators, and for his Lady and her Heirs, . covenant with 

Gill, his Executors, &c. that Gill, his Executors; &c. paying the 

Rent, &c. ſhould peaceably hold the Premiſſes during the ſaid Term 

and that if Gill and E. his Wife, or either of them, ſhould happen 

to be living at the End of the ſaid Term, and ſhould deſire a new 

Leaſe of the Premiſſes for a further Term of Years, to commence at 

the Expiration of the above Term, that then Lord Bathurſt and his 

Lady, or the Survivor of them, his or her Heirs or Aſſigns, upon the 

Requeſt of the ſaid Gill and E. his Wife, his or her Executors, Ad- 

miniſtrators or Aſſigns, would and ſhould make one other Leaſe of 

the ſaid Premiſſes, to commence as aforeſaid, under the ſame Rents 

and Covenants as were contained in the former Leaſe, Gill died, and 

left his ſaid Wife Executrix, who proved his Will, and ſurvived the 

Expiration of the ſaid Term. Mr. Fry purchaſed the Reverſion of 

theſe Premiſſes, and fold them to the Defendant, who had Notice of 

1 Lord Bathurſt's Covenant to renew. The Plaintiff was Adminiſtra- 

trix to ſaid E. the Widow of Gill, with her Will annexed, and alſo 

Adminiſtratrix de bonis non of Gill the Huſband. The Bill was 

brought to have a further Leaſe of twenty-one Years, according to 

the faid Covenant, which was decreed at the Rolls, and upon a Re- 

His Lordſhip hearing confirmed by Talbot Lord Chan, Hil. 10 Geo. 1. Winged and 
was of Opi- Lefebury, MS. Rep. | 


nion, that the | 
Defendant having Notice, had put himſelf in the Place of Lord Bathurſt, who was certainly bound by the Cove- 


nant ; and that where a Man agrees to fell at ſuch a Day, and one Party dies before that Sale, though an 
Action will not lie againſt the Heir, yet the Articles are a Lien upon the Land; it is a Purchaſe in Equity, and 
the Purchaſer is intitled to the Eſtate, and the other is a Creditor for the Money. id. 


44. William Moon being ſeiſed in Fee, according to the Cuſtom of 
the Manor of Baldbeck, of the Lands in Queſtion, borrowed 100 J. of 
Defendant John Croſsby, jun. and for ſecuring the Repayment thereof, 
by Indenture dated 7 October 1730. mortgaged the Premiſſes to him; 
after this Mcon, by Letter dated 18 April 1731. authorized Kreighton, 
an Attorney at Law, to fell this Eſtate, who accordingly fold it to 
Plaintiff by Paro for 300 Guineas, and received one Guinea in 
Earneſt, and by Letter adviſed Moon thereof, and Moon by Letter 
dated 8 June 173 1. tells Plaintiff that he accepts of the ſaid 300 Guineas. 
In July 1731. Moon writes a Letter to one Harriſon, offering to. ſell 
theſe Premiſſes to him for the ſame Price that they had been offered 

for 
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for to the Plaintiff; Harriſon, and Defendant John Croſiby, ſen. on 
Bchalf of Defendant Cro/sby, jun. agree with Moon for the Pur- 
chaſe of the Premiſſes for 300 Guineas ; and accordingly Moon, by 
Indenture dated 16 Auguſt 173 1. conveys the Premiſſes to Croſsby, 
jun. in Conſideration of 300 Guineas then paid; before this Convey- 
ance Harriſon and Croſsby, ſen. who treated with Moon for the Pur- 
chaſe on Behalf of Croſsby, jun. had Notice of the Plaintiff's Title, 
but they being examined as Witneſſes for Croſoby, jun. both ſwore 
that before the Conveyance was executed to him they ſent for the 
Plaintiff, and that he agreed that all prior Contracts ſhould be void; 
and that it ſhould be referred to Moon, whether Plaintiff or Croſby, 
jun. ſhould be the Purchaſer: Upon which Moon being wrote to, 
gave the Preference to Croſiby, jun. The Plaintiff having brought his 
Bill for a ſpecifick Performance of this Contract, two Objectious were 
made by Defendant's Counſel ; iſt, That there was no mutual Con- 
tract in Writing between Moon and the Plaintiff, but only an Agree- 
ment in Writing on the Part of Moon, the Plaintiff or his Agent 
having ſigned nothing; and in the next Place that this Contract in 
Writing may be diſcharged by Parol, was cited the Caſe of Goman 
and Saliſbury, 1 Vern, 240. To take off the Teſtimony of the Wit- 
neſſes who ſwore to the Waiver of the Contract, it was proved as to 
Croſsby, ſen. that he was a Tenant of the Land, and paid Rent to his 
Son Defendant Cro/5by, jun. and as to Harriſon, that he had declared 
that he and Cro/sby, jun. were to divide the Purchaſe between them, 
it being made for the Benefit of them both. Lord Chancellor was 
of Opinion, that the Objection as to Cro/5by, ſen. was ſufficient intirely 
to take off his Teſtimony ; but as to Harriſon, he thought the Ob- 
jection went only to his Credit; however, upon the Whole he decreed 
for the Plaintiff with Coſts, His Lordſhip faid, here plainly ap- 
pears a Contract in Writing on the Part of Moon; and ſaid, he had 
often known the Objection taken, that a mutual Contract in Writing 
ought to appear on both Sides; but that Objection has as often been 
over-ruled. Then as to the other Matter he declared, though he 
would not ſay that a Contract in Writing would not be waived by 
Parol, yet he ſhould expect in ſuch a Caſe a very clear Proof; and 
the Proof in the preſent Caſe he thought very inſufficient to diſcharge 
a Contract in Writing; and obſerved, that the Statute of Frauds and 
Perjuries requires that all Contracts and Agreements concerning Land 
«« ſhould be in Writing.” Now an Agreement to waive a Purchaſe 
Contract is as much an Agreement concerning Lands as the original 
Contract. However, he ſaid, there was no Occaſion now to deter- 


mine this Point. Eaſter, 10 Geo. 2. Buckhouſe and Croſiby & aP, 
MS. Rep. | 
45. A. contracts with B. for the Purchaſe of an Office, and B. to But guære, if 


, . . he F 
procure him to be admitted to it with all its uſual Fees; B. muſt 1 


ſhew he has ſurrendered, for the Rule is, That he who will have the is no Pretence 
Benefit of a mutual Agreement, muſt ſhew that he has performed his chat 4. ſhould 


held i 
Part. Vide Greunds and Rudi ments of Law and Eq. 18. a, 5 


— — — 
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(B) What Acts ſhall be taken to be done in 
- Þurſuance of, and ſhall go either in Satil⸗ 

faction of the UWlhole oz Part of an Agree- 
| ment, | 


1. D Marriage Articles it was covenanted that the intended Huſ- 

band, if his Wife ſurvived him, ſhould ſecure to her the 

Value of one Half of her Fortune, to be at her Diſpoſal, The Mar- 

riage took Effect, but the Huſband never altered the Nature of the 

Securities by which his Wife's Fortune was ſecured, and which were 

all in her own Name. The Huſband makes his Will, and thereby 

gives his Wife more than he was obliged to do by the Marriage Arti- 

cles, and the Reſt he diſpoſed of in other Legacies, and died. Lord 

Chan. held, that this Proviſion made by the Will for the Wife, being 

more than the Huſband was obliged to do by the Marriage Agreement, 

ſhall be taken to be in Purſuance of that Agreement, and ſhall dif- 

charge it, By this Marriage Agreement the Huſband is made as a 

Debtor to the Wife, if ſhe ſhould ſurvive him, for ſo much as he 

Note; In this had covenanted to give her by the Agreement; and therefore he 

1 having obliged himſelf by this Agreement, it is reaſonable he ſhould 

only on ha- have the Wife's Fortune, though the Securities were not altered, but 

ving the Le- ſtill remained in the Wife's Name; and therefore this, though it is 

— A w by Will, is a good Diſpoſition notwithſtanding the Securities were 

her Fortune, not altered, It may be more beneficial for the Wife to take under 

— Grgw the Agreement than under the Will, and therefore ſhe ſhall have her 

were not al- Election to take the one way or the other. Mich. 6 Ann. Corus and 
tered. Bid. Farmer, MS, Rep. | ; 

2. A. marries B.'s daughter, but before the Marriage A. and B. 
enter into an Agreement contained in the Conditions of two Bonds; 
by one A. was to ſettle Lands for a Jointure upon his Wife, and the 

Heirs Male of her Body by him begotten ; and by the other Bond B. 
: was bound to pay A. 800 J. at a certain Day, as a Portion with his 
Daughter, The Day of Payment expires, and Part of the Principal 
is paid, and all the Intereſt. B. makes his Will, and deviſes Copy- 
hold Lands to A.'s Wife, upon Condition that ſhe ſhould give to his 
Executors no Diſturbance for the 800 J. and dies, leaving his Wife 
Executrix, who afterwards marries C. the Defendant, A. enjoys the 
Copyhold Eſtate, his Wife dies, no Settlement being made upon her; 
then A. dies, leaving Iſſue a Son by this Marriage, whom he makes 
his Executor. A.'s Son ſues B.'s Executrix at Law upon B.'s Bond, 
and recovered, and had Execution, The Executrix ſued the Son upon 
his Father's Bond, and obtained Execution againſt him; then 4.'s 
Son brings his Bill againſt the Executrix, alledging that there was a 
ſufficient Eſtate which deſcended to him from his Father, which was 
an equivalent Performance of the Settlement, which his Father had 
obliged himſelf to make; and prayed Relief againſt the Proceedings 
at Common Law. Lord Chan, If A. had left any other Son, then 
the End and Intent of the Condition would be evaded by the Son's 
leaving a Daughter; but as he had not, he held, that it was an 
equitable Performance; if there had been another Son beſides the 
Plaintiff, he would have intailed the Eſtate. He alſo held, that al- 
though B's Deviſe to the Wife of the Copyhold was no Bar to the 
Huſband's 
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Huſband's Demand of the 800 /. yet that ſhould be taken 8 
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tion of Part of the 800 J. and ſo decreed. Eaſt. 7 Ann. Bridges v. 
Bere, MS. Rep. 3 | 
3. A Marriage Agreement was contained in a Condition of a Bond, 
diz. That the Huſband ſhould purchaſe Lands of 800 J. Value, to 
<« be ſettled upon himſelf for Life, Remainder to his Wife for Life, 
« Remainder to the Heirs Male of the Huſband begotten on the Body 
« of the Wife, Remainder to the Huſband's right Heirs,” The 
eldeſt Son of the Marriage brings his Bill againſt his Father's Execu- 
tors to have the Benefit of this Agreement: The Defendants inſiſted, 
that the Father in his Life-time purchaſed a Copyhold Eſtate which 
deſcended to Plaintiff, and likewiſe by his Will deviſed 100 J. Legacy 
to be raiſed out of Land to Plaintiff, and that this Copyhold and I 
Legacy ſhall be taken as a Satisfaction of the Marriage Agreement, 
eſpecially in this Caſe where the Huſband and Wife were Tenants in 

Tail, and might bar the Iſſue. Harcourt C. decreed Plaintiff a Satiſ- 

faction of the Agreement in the Bond, and 41. per Cent. Intereſt of 

the 800 J. from his Father's Death; that the Copyhold Eſtate de- 

ſcended to him, muſt be taken as a Satisfaction pro tanto of the Agree- 

ment, according to the Value of the Land and the Purchaſe Money ; 

but the 100 l. Legacy being deviſed out of Land, is not to be taken 

in Part of the Satisfaction: As to a Conveyance of ſix Acres, ſaid to 

be made by the Father to the Plaintiff in his Liſe-time to inquire 

whether it was a voluntary Conveyance, and then to go pro tanto in 
Satisfaction of the Agreement; but if the Purchaſe-Money was paid 

to the Father, then to be no Part of the Satisfaction. Jin. 12 Ann. 

Wilks and Wilks, Viner's Abr. Tit. Condition, (E. d.) Ca. 39. 

4. By Marriage Articles it was agreed, that 6000 J. in the Hands ; 
of the Truſtees ſhould be laid out in the Purchaſe of Lands to be „r 
ſettled on the Huſband for Life, Remainder to the Wife for Life for Lands were 
her Jointure, Remainder to the firſt, Sc. Son of that Marriage in „ 
Tail Male ſucceſſively, chargeable with 2000 J. for younger Children, 28 3 4 =agh 
Remainder to the Huſband in Fee; the Father by the ſame Articles for the Chil. 
covenants after his Deceaſe to ſettle other Lands upon the Huſband . _ 
and the Heirs Males of his Body, Remainder to the Heirs of the they wars ta- 
Father. One Point was, the Huſband's Father having made a Settle- oo ons of 
ment of the Lands agreed to be ſettled by the Marriage Articles on Part of on 
the Huſband and the Heirs Males of his Body, with Remainder to Articles, by 
himſelf in Fee; if this be a good Performance of the Agreement, and . 
if the Limitation ought not to have been on the Huſband for Life, for the Sup- 
with Remainder to his firſt, Cc. Son in Tail Male ſucceſſively in YO. 1 5 


ſtrict Settlement. King C. held, that the Settlement made by the Hufland: and 
Father was a good Execution of the Agreement; ergo confirmed the it is not like 


Settlement. 3 Geo. 2. Chambers and Chambers, Viner's Abr. Tit. Con- te, common 
Caſe of Arti- 


tract and Agreement , (F.) Ca. 16. cles for a Set- 

| tlement on the 
Marriage where no other Proviſion or Care is taken for them, and the different Manner of Penning the Articles 
in Relation to the Truſt-Money ; and as to theſe Lands, the one to be in ſtrict Settlement. to the firſt, Sc. Son 
of that Marriage, the other Limitation to the Huſband and the Heirs Males of his Body generally, and not tied 
up to the Iflue of that Marriage, ſhews plainly the Parties underſtood and had in Contemplation the Dif- 
terence between a ſtrict Settlement upon the Iſſue of that Marriage and a general Settlement upon the Huſband 
and the Heirs Males of his Body. By Lord Chan. 1bid. — Fitz-Gibb. Rep. 127, S. C. and Decree. 


F. A. by Articles previous to his Marriage dated in 1677. agreed to 
ſettle certain Lands to the Uſe of himſelf and his intended Wife for 
their Lives and the Life of the Survivor, and after the Survivor's De- 
ceaſe to the Uſe of the Heirs of the Body of the ſaid A. on his Wife 
begotten, with other Remainders over. The Marriage took Effect, 

| and 


. 
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and by Deed dated April 5, 1 698. reciting the ſaid Articles, and 
which is declared to be in Performance of the true Intent and Meaning 
thereof. A. ſettled the ſame Lands to the Uſe of himſelf and his Wife 


7 


for their Lives, Remainder to the Heirs of the Marriage, Remainder 


to the right Heirs of A. There is Iſſue of the Marriage one Son and 


two Daughters M. and N. In 1716. upon the Marriage of A. s Son, 
A. ſettles other Lands to the Uſe of his Son for Life, Remainder to 
the Daughters of this Marriage, Remainder in Fee to the Son, with 


a Power to raiſe 2000 J. for younger Children; after the Son's Death 


(a) When a 
Man takes 

upon him to 
deviſe what 
he had no 


A. levies a Fine of the former Lands to the Uſe of himſelf in Fee, 
and then makes his Will, and deviſes Part of his former Lands to his 
faid two Daughters M. and N. and all the Reft of his real Eſtate to 
Truſtees, to the Uſe of Plaintiff his Grandſon for Life, Remainder to 
his farſt, Cc. Son in Tail Male, Remainder to his Daughters in Tail, 
Remainder to Teſtator's ſaid Daughters M. and N. with ſeveral Re- 
mainders over; and with Directions out of the Profits to educate the 
Grandſon, and to place out the Reſt of the Profits at Intereſt, to be 

aid to the Grandſon at 21, and if he does not attain that Age, to be 
paid to his ſaid Daughters M. and N. their Executors, c. The 
Queſtion was, whether the Settlement in 1698. was a proper Execu- 
tion of the Articles of 1677? and if not, whether the general Deviſe 
to the Plaintiff ſhould be taken as a Satisfaction for what he was in- 
titled to under the Articles of 1677? And held per Lord Talbot, that 
Plaintiff the Grandſon is not bound by the Deed which did not purſue 
the Articles; but then he ſhall make his Election (within fix Months 
after he comes of Age) whether he will ſtand to the (a) Will or the 
Articles; and if he makes his Election to ſtand to the latter, then fo 
much of the other Lands deviſed to him as will amount to the Value 
of the Lands compriſed in the Articles, and which were deviſed to 


Power over, the Daughters his Aunts, to be conveyed to them in Fee, Decreed 
upon a. Sup- accordingly, Hil. 1735. Streatfield and Streatfield, Ca. in Eg. Temp. 


ſition that 


Es Will will Talbot 170. | 
be acquieſced 1 Fo 
under, Equity will compel the Deviſee, if he will take Advantage of the Will, to take intirely, but not par- 
tially, under it. Said per Lord Chan. who cited Ney's and Mordaunt's Caſe. There being a tacit Condition 
annexed to all Deviſes of this Nature, that the Deviſee do not diſturb the Diſpoſition which the Deviſor hath 


made. So are the ſeveral Caſes that have been decreed upon the Cuſtom of London, Bid. 182, 183, 


(C) Where a Covenant is a ſpecifick Lien on 
the Lands, and Where on the perſonal 
Eſtate, & econt. | 


His Lordſhip L. A In Conſideration of Marriage ſettles Lands upon himſelf for 
faid, that it * Life, Remainder to his intended Wife for Life, Remainder to 


was plain the the Heirs of his Body on his Wife to be begotten, Remainder to his 


err 4 own right Heirs; and in the ſame Deed A. covenants for himſelf and 
that the Par- his Heirs not to ſuffer a Recovery, but that the Lands ſhould be en- 


ties ſhould re. jqyed according to theſe Limitations, The Marriage took Effect, and 


ly and depend G OE; 
pally ry ang they have Iflue a Daughter who marries the Plaintiff, and to whom 


. 55 A. gave a conſiderable Portion; then A. ſuffers a Recovery to the Uſe 
Father's co: of himſelf and his Heirs, and deviſes theſe Lands in Truſt for his ſaid 


venant, and 

Equity ought Daughter 
not to vary or 

alter the Security which the other Side has agreed to accept of, for that would be going beyond, and conſe- 


quently againſt the Intent of the Parties. 167d. 106. So if one covenant to give his Daughter 1000 . 
uity will not compel him to give any further Security than this Covenant, that being at firſt accepted. Yide 


Prec. in Chan, 89. 1 Vol. Abr. Eg. p. 132. Ca. 14. 1 Will. Rep. 461. 
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Daughter for Life, Remainder to her firſt, Sc. Son in Tail Male, 
and if ſhe ſurvived her Huſband, then to her in Fee; but if ſhe died 
firſt, then the Remainder over, and dies. On a Bill brought by the 
Daughter and her Huſband againſt the Deviſee and Executor of the 
TE Father fur a ſpecifick Performance of the Covenant, Lord Chancellor 
6 was of Opinion, that the Covenant did not bind the Land ſo as to 
5 defeat the Will or Recovery; for in this Caſe the Intent of the Set- 
tlement is more effectually anſwered than it would have been if the 
Land had deſcended in Tail to the Daughter, for then it would have Be 
been .alienable from the Iſſue (2) Male, whereas here it cannot; but ( Of the 
the Covenant is good to bind the Aſſets; ergo Liberty was given to Marriage. 
ſue the Executor, and to recover out of the perſonal Eſtate; and for 
that Purpoſe an Iflue at Law was directed, but not to try what the 
Huſband but what the Wife or her Iſſue is damnified by the Breach 
of this Covenant; and it being alledged that the Teſtator did moreover 
give a Portion to the Datighter, the Defendant ſhall have Liberty to 
give 1n Evidence any Thing of that Kind which may tend to a Satiſ- 3 
faction of this Breach of Covenant; Hz, 19508. Collins and Plummer, 
1 Will. Rep. 104; 197. VVV 3 FA 

2. A. covenants before Marriage to ſettle certain Lands on his But a Cove: 
Wife for Life, and afterwards. deviſes theſe Lands for Payment of 8 : 
Debts ; the Covenant is a. /pecifick Lien on the Lands, and the Cove- Value of 60 1; 
nantor as to them but a Truſtee ; and therefore during the Life of the Per . with- 
Wife they are not to be affected by any Bond Debts. Parker C. © memo 


a ; ing any Lands 
Eaſt. 1718. Freemcult and Dedire, & econtra, 1 Will. Rep. 429. in certain; 


| f a 8 8 | 5 | | this 20 // ecifick 
Lien, but the Wife muſt come in as 2 Creditor in general, and the Maſter to value her Eſtate for Life, and the 
Wife to come in for that Valuation ; but the Wife to have the Arrears before incurred as well as the Valuation 
of her Eſtate for Life. 16d. 5 


2. A long Term of Years was veſted in the Huſband in Right of „ ; Ie way 
his Wife ; he made an under Leaſe for ten Years, and upon borrowing nor prayed in 
Money of the Leſſee, covenanted to grant him another Leaſe; to the Bill that 


uy vrY' * he Defendant 
1 commence after the End of the ten Years, and to continue during the (the en Ha 
2 Time be had any Right, but died before he made ſuch Leaſe : Decreed ſband's Wi- 
4 at the Rolls, that this Covenant was a good Diſpoſition of the ſaid ONE 
| * ox he : ; 0 iged to 
Term in Equity, becauſe the Huſband had a Power to diſpoſe of it, carry this Co- 
and that the (5) Covenant was ſuch a Lien as bound the Right in venant into 


whoſe Hands ſoever it went. Trin. 9 Geo. 1, Stead and Cragh, —— 
2 Mod. Ca. in Law and Eg. 42. 


would declare 


5 itt to be a good 
Diſpoſition of the Term in Equity, and thereupon to grant an Injunction againſt the Defendant, who had 


brought an Ejectment. Note alſo, that the Widow did not claim either as Executrix ar Adminiſtratrix, but by 
Virtue of that Right which ſhe had paramount that of her Huſband; and therefore demurred tþ the Bill, {ag- 
geſting that if there was any ſuch Covenant, it was only a bare Agreement between the Parties, and reſted in 


Covenant, which could only charge the Executors or Adminiſtrators of the Covenantor 
be diſmiſſed with Coſts ; but it was decreed as above. Lid. 43. 


„and that the Bill might 
(5) Vide Poph. 4. and 1 Fern. 396. 


4. A. and B. enter into Articles for the Purchaſe of Part of A's Eſtate, It appeared in 


A. dies before a Conveyance is made purſuant thereto, and his Execu- np or wag 
tors pay away his perſonal Aſſets in ſatisfying Debts by Specialty, which fame Lands to 


| | | D. but after 
the Articles were executed for a Sale thereof to D. D. gave 4. the Vendor 5007. for Leave to relinguiſh his 
Bargain, and thereupon thoſe Articles were made void, -by which it appears that it 


i l was a very extravagant 
Bargain, for otherwiſe ſo great a Sum would not have been given to relinquiſh it; and it was inſiſted for De- 


fendants, 4.'s Heir and Executors, that the Articles between A. and B. ought not to be carried into Execution, 
To which it was anſwered, that B. the Purchaſer under theſe preſent Articles, would relinquiſh the ſame upon 
the Payment of the 700 J. to him; for ſince 4. had got ſo much Money by D. it was but juſt that B. ſhould 


have the Money on a ſpecifick Performance of his Articles; and the Court was of the ſame Opinion ; but in 


regard 4,'s Heir (a Defendant) was a Minor, and by Conſequence could make no Election, it was decreed as 
above. hid. 152. 
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were 4 Lien nt Law on his real Eftate : Though the Creditors by 
ſimple Contract ſhall in this Cauſe ſtand in the Places of the Creditors 
by Specialty, yet it ſhall be without Prejudice to B.'s Demands; and 
a ſpecifick Execution of theſe Articles was decreed, for that the Sale 
of the Eſtate by Virtue of thoſe Articles, and in Conſideration of ſo 
much Money to be paid for the Purchaſe, was a ſeparate and /þecrfck 
Lien on thiſe Lands, and this by the conflant Courſe of the Court; 
and for ſo much of the Purchaſe Money to be paid as the Lands ſhall 
fall ſhort to anſwer B. he ſhall come in as a Creditor by Specialty on 
the other Lands. Trin. 11 Geo. i. Charle: & aÞ and Andrews, 2 Mod. 
Ca. in Law and Eg. 151, 153. 


4 
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O) Where Equity will decree Lands to be 
ſettled in ſtric Settlement, and Why; 


1 Y Marriage Articles Lands were covenanted to be conveyed told. 
Trevor, 1WWill. for Life, with Remainder to the Heirs Male of his Body. On 
F. 622. alſo a Bill brought for the Execution of ſuch Articles, the Lands ſhall be 


2 Med. Ca. in ſettled * A. for Life, with Remainder to his firſt, &c. Son in 


Law and E | 
i61, ndl, Tail Male. Said per Lord Chan. Cowper, Hil. 1718. in the Caſe of 


257. Eq J Collins and Plummer, 1. Will. Rep. rob. 

3. . 2. But otherwiſe where Money is deviſed to be laid out in the Pur- 
chaſe of Lands to be ſettled on A. and the Heirs Male of his Body; 

( Is the for in Marriage Articles the Children are conſidered as (a) Purchaſers, 

- Sr of but in Caſe of a Vill, where the Teftator expreſſes his Intent to give 

Marriage Ar- an Eftate-tail, Equity ought not to abridge the Bounty directed by the 

—_ — Yue Teſtator, Said per Lord Chan, Cowper in the Caſe of (5) Seale and 

ly conſidered Seale, 1 Will. Rep. 291. 

and looked 


upon as Purchaſers, and for which Reaſon Equity has reſtrained the general Expreſſions made uſe of by the 
Parties; for it cannot reaſonably be ſuppoſed that a valuable Conſideration would be given for the Settlement of 
an Eſtate, which as ſoon as ſettled the Huſband might deſtroy. Said per Lord Keeper Harcourt in the Caſe of 
Bale and Coleman, Eaft, 1711. 1 Will. Rep. 145. In this Caſe of Bale and Coleman, Lord Harcourt made 
a Diſtinction betwixt a Deviſe of a Truft of Land to 4. for Life, with a Power to make Leaſes, Sc. Re- 
mainder to the Heirs Male of his Body, holding this to be an Effale- tail; but that in Articles on a Marriage to 
ſettle Lands to A. for Life, &c. Remainder to the Heirs Male of his Body by the Wife, the Articles being 
executory, and but as Minutes, the Seti lament ſhould be according to the Intention, and conſequently to the firſt 
Son, Sc. Cited by Lord Chan, Parker on pronouncing his Decree in the Caſe of Trevor and Trecor, Eaſt, 
1720. 1 Fill. Rep. 633. (6) Vide this Caſe abridged, P. C. 


Vide the Cafe 1. 


(E) Of Uariance between Articles and Set- 


We. RTICLES were made before and in Conſideration of Mar- 
* 4 riage, and entred into about twenty-five Years fince, whereby 
Articles; and Lands were agreed to be ſettled to the Uſe of the Huſband for Life, 


. - cha n Remainder to the Wife for Life, Remainder to the Heirs of the Body 
Efate-tail Of the Wife by the Huſband, Remainder to the Huſband in Fee. The 


_— Settlement was alſo made before the Marriage, and recited the Articles, 
ir, * re. and mentioned to be made in Purſuance thereof, but the Settlement 
ſtrained by 11 | 71 varied 
H. 7. and a | 
plain Miſtake appearing upon the Face of the Articles and Settlement, the Length of Time is immaterial. 
Per Lord Chan. bid. 124. Note; in this Caſe the Father mortgaged the Premiſſes for 500 J. and got the 
Son to join in a Fine without any Conſideration, and the Fee- ſimple and Equity of Redemption of the mort- 
ed Premiſſes were limited to the Father; ergo as the Son had joined in the Mortgage, the Court would not 


8 
Ee that ale, but the Father to keep down the Intereſt during his Life, bid. 124, 125. 
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varied from the Uſes in the Articles, vig / the Lands were limited to 
the Uſe of the Huſband for Life, Remainder to the Wife for Life, 
Remainder to the Heirs of the Body of the Huſband on the Wife to be 
orten, Remainder to the Huſband in Fee. There was Iſſue one 
Son, (the Plaintiff) and the Huſband married again, and had ſeveral 
other Children, The Intent of the Parties was proved to be accord- 
ing to the Articles (a), that the Huſband ſhould have but an Eſtate 8 
for Life, and not have it in his Power to defeat and ſtarve the Iſſue. 2 _ 
Lord Chan. Cowper decreed the Huſband and his ſecond Wife to join heir Nature 
in a Conveyance to ſettle the Eſtate as by the Articles, z. e. to the unh. 7, _ 
Father for Life, Remainder to the Son in Tail; and the Father in- confirued and 


fiſting to take Advantage of this Miſtake, the Conveyance was to be 8 bn 


: 
. *— 9 eee 
— 


— * — 
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made at his Charge, and alſo to pay Coſts. Trin. 1710. Honor and cording to the 
Honor, 1 Will. Rep. 123. Intention of 
0 Parties. Per 


Lord Chancellsr Parker; t Vill. Rep. 631. 


2. Articles on Marriage to ſettle Lands on the Huſband and Wife 574 the fol- 
for their Lives, Remainder to the Heirs Male of the Body of the lowing Cale. 
Huſband by the Wife, Remainder to the Heirs Male of the Body' of 
the Huſband by any. other Wife, Remainder to the Heirs Female of where Arti. 
the Body of the Huſband by this Wife. A Settlement is made before cles are entred 
the Marriage, (v/z. in 1685.) and faid to be in Purſuance and Per- e 

' formance of the ſaid Articles, whereby the Lands are limited to the Setiement 
Huſband for Life, /ans Waſte, and with Power to make Leaſes, made after 


Remainder to the Wife for her Life for her Jointure, Remainder to „ 


the firſt, Sc. Son of the Marriage in Tail Male ſucceſſively, Re- Articles, (as if 


mainder to the firſt, &c. Son of any other Marriage in Tail Male, 1 


Remainder to the Heirs of the Body of the Huſband by this Wife, be in ſuict 


Remainder over. By this Settlement there was an Omiſſion of Tru- * 
. 8 . 3 . . * an t 2 
ſtees for ſupporting contingent Remainders, and inſtead of limiting a 9,7 an he 


Remainder to the Daughters of the Marriage, the Limitation was to the Huſband is 
Heirs of the Huſband of the Matriage, which gave the Huſband an made Teyany 
Eſtate-tail, and conſequently a Power to bar the Daughters of that n 
Marriage, and alſo the Remainders over by a Recovery. The Huſband in his Power 


had Iflue of this Marriage one only Daughter Mary, and taking Advan- 27 


tage of this Miſtake, fold Part of the Premiſſes to the Amount of will fer up the CE 
60001. and upwards, and having ſuff-red a Recovery of ſuch Part as Articles a- | 1 
remained unſold, by Indenture 16. Feb. 1709. he conveyed the ſame | nun 1 1 


to Truſtees W. and H. in Truſt for himſelf for Life, Remainder to where bob ö 


ſuch Truſts as he ſhould declare by Will; and accordingly 27 Dec. A 


1722, he deviſed the Premiſles to Defendant in Fee, (except a ſmall Te- previous to 
nement which he deviſed to one Barrable in Fee) and made her Execu- the Marriage 


trix. Mary the Daughter married B. and they had Iſſue the Plaintiffs 2 2. 


M. and F. both Infants; Mary their Mother being dead, the Plaintiffs tie: are ar L- 


. 1 . Qi in berg, the Set- 
brought their Bill againſt the Deviſee, in order to rectify the Miſtake in . 4. Aer. 


the Settlement; but as to the Premiſſes ſold, the Bill did not ſeek to ing from the 
difturb the Purchaſe, only to recover the Purchaſe-Money out of the Anicles will 
Aſſets of their Father. The Deviſce pleaded the Settlement of 168 3. ha 
' F new Agree- 
the Recovery, the Will, and the long Enjoyment of the Premiſſes; and ment between 
the Plea being argued before Gilbert C. B. and the other Barons, the thew, and 
a me the Articles, 
Lee and Goldwire, Nowemb. 16, 1736. ( fo in the Book) cited by Lord Talbot, Mich. 1933. in the Caſe of Lord 
Glenorchy and Boſwiite, Ca. in Eg. Temp. Talbot 3, 20. And although in this Caſe of e and Frriſiy the 
Articles were made to controul the Settlement made before Marriage, yet that Reſolution no way contra- 
dicts the general Rule above, for in Ve and Erriſſey the Settlement was expreſly. mentioned to be made in 
Purſuance and Performance of the ſaid Marriage Articles, whereby the I ntent appears to be till the ame as t 
vas at the making the Articles. Per Lord Chan. Talbot. Bid. 20. Vide the Caſe of Streatfield and Streat- 
fida, P. Ca. Vide alſo the Caſe of Glanville and Payne, Barnard. Rep. in Chan. 
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ſame was over-ruled unanimouſly ; but upon hearing the Cauſe before 
(a) Dec.1726. all the Barons, the Bill was (a) diſmiſſed without Coſts, it being 
dangerous (as it was ſaid) to ſet aſide a Settlement which ſeemed to 
have been deliberately and ſolemnly made; but upon an Appeal to 
(3) Feb. 1725. the Houſe of Lords this Decree of Diſmiſſion was (5) reverſed, and 
decreed that the Truſtees, and the Deviſee M. E. (the Reſpondent) 
ſhould convey ſuch of the Premiſſes as were compriſed in the Articles 
to Truſtees, to the Uſe of the Appellants M. and F. and to the Heirs 
Female of their Bodies, as Tenants. in Common, with Croſs Remainders 
to them in Tail Female; and the Reſpondents (the Deviſees M. E. and 
Barrable) to account for the Profits, and to pay the ſame to the Ap- 
llants (the Infants), and the Reſpondent the Executrix to account for 
the Purchaſe-Money that had been received by her Teſtator for ſuch 
Part of the Premiſſes as he had ſold, and pay the intereſt thereof to the 
Appellants, and the Reſpondents to bring their Writings into the Court 
of Exchequer, and deliver up the Poſſeſſion to the Appellants, but as 
to the Principal Monies ariſing by the ſaid Sales, theſe were to be laid 
out in the Purchaſe of Lands in Fee, to be ſettled to the ſame Uſes 
as the Lands unſold were decreed to be conveyed. Weſt and Erriſſey, 

firſt in Scacc', and afterwards in Dom Proc', 2 Will. Rep. 349. 
Its laid for 3+ By Marriage Articles dated 2 March 1693. Lands were to be 
the Plaintiff ſettled on Huſband and Wife for their Lives, Remainder to their firſt, 
and reſolved, Fc. Son of the Marriage in Tail Male, Remainder to the Heirs 
— oo. Male of the Body of the Huſband by any Wife, Remainder to the 
75 of the Heirs of the Body of the Huſband by the jirſs Wife, Remainder to 
3 aue the Huſband in Fee, with Provifions for the Daughters of the firſt 
3000 / fe. Marriage, if no Iſue Male. Huſband has one Daughter by the firſt 
cured by the Wife and no Son; the Huſband ſurviving the firſt Wife ſuffers a 
— on Recovery, and marries again, and takes Notice of the firſt Marriage 
Marriage was Articles in his ſecond Marriage Settiement, (which was dated in 1698.) 
an actual Sa- by which theſe Lands were ſettled to the Ule of himſelf for Life, 
% of Remainder as to Part to the Uſe of his ſecond Wife for Life, Re- 
by theſe Arti- mainder to the firſt, &c, Son of the ſecond Marriage in Tail Male 
des; and ſucceſſively, Remainder to Truſtees for 500 Years to raiſe 5000 7. 


per Ba F for Daughters of this ſecond Marriage, (if no Son) Remainder to the 


Articles to the Huſband in Fee; and as to the other Part of the Premiſſcs, to the 


8 Uſe of Truſtees for 99 Years, in Truſt after the Huſband's Death to 
after an ex- raiſe zooo l. for the Daughter of the firſt Marriage, And this was 


preſs Eſtate declared to be in Satisfaction of all Monies ſhe was intitled to by the 


Life to th g : g : 
Faber hall * firſt Marriage Articles, and in the mean Time ſhe to have fol. 


be taken to per Annum for her Maintenance, Remainder to the Huſband in Fee, 


2 . Three of the firſt Wife's Relations were Parties to this ſecond 


firſt, Ec. Son, Marriage Settlement. The Huſband had Iſſue by this ſecond 
it does not fol- Marriage three Daughters but no Sons, and died in Auguſt 1720. 
low that ſuch Wile 1 N O, 
a Limitaton The Queſtion was, (here being Notice of the firſt Marriage Arti- 
8 the ous cles, by which there was a Limitation after that to the Heirs Male of 
» Bo | | 7 ; 1 . 
Sf de — the Huſband by any Wife, to the Heirs of bis Body by his firſt Wife) 
valent to a 2 whether 
emainder li- | 
mited to Daughters; eſpecially in this Caſe, where they were poſtponed to the Limitation to the Heirs Male of 
the Body of the Huſband by any Wife, and where there was an expreſs pecuniary Proviſion made for the 
Daughters by the firſt Wife, which was all they were to depend upon; beſides, that Sons are of a different 
Conſideration in Equity from Daughters, they being to ſupport the Name of the Family, which Daughters do 
not; alſo in the general Courſe of Marriage Settlements Daughters are provided for by pecuniary Portions, and 
not by Land; that the legal Eſtate being now in thoſe who claimed under the ſecond Marriage Settlement, and 
bad an equal Equity, it would be hard to take the Benefit of the Law from them, by raking into old ſtale Arti- 
cles, and diſturbing Settlements made on valuable Confiderations, as that in the preſent Caſe was, where the 
' Parties had both the Law and Equity on their Side, id. 539. ——— The Caſe of Vet and Errifty (above) 
Was 
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whether this being in Caſe of Articles, ſhould not be taken $1102 , od as 
Limitation had been to the Daughters of the Huſband by his firſt Wife, decreed i» 


for then they could not be barred by the Recovery. But it was de- 1 Pro , 
creed that the Daughter of the firſt Marriage was not intitled by wa x 


was reſolved, 
Virtue of the Limitation in the firſt Marriage Articles to the Heirs of * chere was 
the Body of the Huſband by this firſt Wife. Trin. 1729. Powell and 8 


Price & econ in Scacc', 2 Will. Rep. 535. and the pre- 

| ent Caſe, for 
in that Caſe no Portion was provided for the Daughters of the firſt Marriage, in the preſent Caſe Portions in all 
Events are ſecured to ſuch Daughters. In Ve and Erriſſey, after the Limitation in the Articles to the Heirs 
Male of the Body of the Huſband and Wife, with Remainder to the Heirs Male of the Body of the Huſband 
by any Wife came, the Remainder to tbe Heirs Female of the Body of the Huſband by the firſt Wife, &c. ſo that 
the Daughters were more immediately in the View and Contemplation of the Parties in that than in the preſent 
Caſe. hid. 540. It was obſervable,” (as Comyns B. ſaid) that in the Year, 1693. when theſe Articles were 
made, it was uſual to conſtrue a Remainder to the Heirs Male of the Body, to mean and intend the fiſt, Sc. 


mod 
* 


Son of the Marriage; and if fo, it would be reaſonable to interpret Articles according to the Time in which 


they were executed; neither ought Length of Time to make any Alteration in Favour of the Daughter by the 
firſt Marriage, who had what was then thought and agreed upon to be a competent Proviſion for her; that it 
was 2 material Circumſtance in Favour of the ſecond Marriage Settlement, that three of the firſt Witc's Rela- 
tions were Parties thereto ; from whence it ſeemed that by the general Opinion of the Relations of the firſt Wife 
this 30007. in all Events was thought a ſufficient Proviſion for the only Daughter of the firſi Marriage, which 
might reaſonably induce the Court to think ſo too, And by the ſame Reaſon that the Daughters by the firſt 
Marriage would come in for che Eſtate, ſhe might have barred the ſecond Wife of her Jointure, and likewiſe 
her Daughters of their pecuniary Portions, which would be very hard. Bid. 540, 541. Wherefers it was 
decreed as above. Ibid. 541. I hope I ſhall not be thought too prolix in my Abridgment of this Caſe, my 
Intention being to lay before the Reader the Diverſity betwixt the preſent Caſe and that of 7% and Erriſſey, 
the Points in each having been determined upon great Deliberation. 8 


(F) Where Money agreed to be laid out in 


Land ſhall be paid to the heir. 


1. WO thouſand Pounds (whereof 1 500 I. were the Wife's Though a 


L Portion, and 500 J. the Huſband's Money) were agreed by Fine cannot be 
Marriage Articles to be laid out in a Purchaſe of Land to be ſettled Nvied of (a) 


| , . a F Money agreed 
upon Huſband and Wife for their Lives, Remainder to the Heirs of to bs hd on: 


the Wife by the 7 Remainder to the Huſband's Heirs, The in 2 Purchaſe 


, , Land 
Huſband receives the whole Money, the Wife dies leaving a Son and gentle 2 


three Daughters, then the Huſband dies Inteſtate, and the Eldeſt yet a Decree 


Daughter takes out Adminiſtration: to him, The Son brings a Bill m— _ 
againſt her to have the (5) Money paid to him, electing that it ſhould ly 22 Fi 
not be laid out in Land and ſettled as had been agreed by the Arti- alone could 

cles. Decreed accordingly, and the Adminiſtratrix indemnified. Mich. ny jor 


1710. Benſen and Benſon, 1 Will. Rep. 130. | the principal 

x Caſe if bought 
and ſettled ; and to decree a Purchaſe and Settlement to be made which the Son the next Moment may cut oft, 
would be to decree a vain Thing. Per his Honour. bid. Rule ; Equity will not decree a vain 1 hing. Said 
by his Honour. Bid. 131.——Equity like Nature will do nothing in vain. Said per Lord Chan. C:auper. Thid. 
389. Vid the Caſe of Scelcy and Jago, P. C. Short and Mood, P. C. and Eyre's 
Cui. F; C. ) This Money is a Debt by Specialty, and to be paid in that 
Degree; for it is agreed by the Articles, (to which the Huſband was a Party) that it ſhall be, within ſuch a 
Time, laid out in 2 and the Haſland having received it, and not having laid it out, has broken that 
Agreement; and an Agreement under Hand and Seal by Deed is a Covenant, and tonſequently a Specialty. 
Per his Honour, in the faid Caſe of Benſon and Ber/on, 1 Will. Rep. 131. Vide the Cale of Deg and Deg, 


f. C. (a) It ſeems abſurd to talk of levying a Fine of Maucy. Said by Lord Macclesfield, 
Trix. 1723. in the Caſe of Edwards and Edwards, 2 Will. Rep. 174. | 


2. But a Perſon intitled only to an Eſtate-tail in Land ſhall not 
have the Money becauſe of the Remainder Man's Chance. Vide 
1 Will, Rep. 471. and 3 Will. Rep. 14. 3 
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e 174. z. A. being ſeiſed in Fee of the Manor of K. intermarried with 


— 1 . Defendant, who had a Portion of 16000 J. 6000 J. whereof was paid 


had been ſo to A. and 10000 J. Reſidue thereof, was agreed by all the Parties to 


— a: 2 be laid out in Land, to be ſettled as the Manor of K. had been ſettled, 
Nee viz, on A. for Life, Remainder to the ii, &c. Son of that Mar- 


Son for the riage in Tail Male, Remainder to A. in Fee, and until ſuch Purchaſe 


Payment of * 
m coe the 10000 J. was to be placed out upon Securities, and the Intereſt 


to his Mother, thereof to be paid to ſuch Perſons as ſhould be intitled to the Rents 


e have and Profits of the Manor of K. A. died, leaving Iſſue of this Mar- 
bike of Y;. riage one Son only, who being intitled to the ſaid Manor of K. in 


nion that it Tail, Remainder to himſelf in Fee, levied a Fine thereof to the Ute 


__—_ — of himſelf in Fee, and then died without Iflue and Inteſtate ; where- 
the Son to upon the ſaid Manor deſcending to Plaintiff, ſhe brought her Bill to 
Have made have the Mortgage upon which the roooo/. had been placed out aſ- 


_ ſigned to her. The Defendant, 4s Widow, infiſted that ſhe was in- 


or to have prot 2 ; 
diſpoſed of it titled to the ſame as Adminiſtratrix of her Son; and that this 10000 /. 


1 being as yet in itſelf Money, ought by the Statute of Diſtribution to 
conceived that be divided betwixt herſelf, as the Mother of the Inteſlate, and D. his 


the Son muſt half Siſter, Lord Chan. Macclesfield decreed the Security for the 


22 10000 J. to be aſſigned to Plaintiff, but all the Intereſt due at the 


ſuch Election, Death of the Son to go to Defendant as his Adminiſtratrix, And 
winch he as the Reporter ſays, (as he underſtood his Lordſhip) though the Son 
the preſent died in a broken Part of the Half Year, this Intereſt ſhould (he ſaid) 
Caſe; and not be taken as (a) Rent, but ſhould be apportioned, and a Propor- 


TT tion thereof go to his Adminiſtratrix, but all the Intereſt due fince 


quity che Har the Son's Death was decreed to belong to the Plaintiff the Heir. No 
2 pre- Coſts on either Side, Trin. 1723. Edwards and Lady Elizabeth bis 
* Wife and Counteſs Dowager of Warwick, 2 Will. Rep. 171, 176. 
As to the Fine | 
his Lordſhip held it to be immaterial, for that the Son had as good a Power before the Fine to diſpoſe of the 
Manor of K. or of the 10000 J. in Money, againſt a// but his ie, as he had after the Fine; and Iflue he 
never had: But admitting that the Fine, as it compriſed the ſaid Manor, ſo it did alſo the Truſts of this 
100co /. it will make againſt the Defendant, becauſe by the Deed of Uſes the Uſe of the Fine is declared to 
be to the Conuſor and his Heirs, and conſequently would intitle the Plaintiff to this Money. Bid. 175. 

a) See the Caſe of Lingen and Sowwray, 1 Will. Rep. 172. Prec. in Chan. 400. and 1 Vol. Eg. Ca. Ar. 
P. 175. Ca. 5. 


Bid. 14. His 4, By Marriage Articles Money is to be inveſted in a Purchaſe, and 
3 Lo to be ſettled on the Huſband for Life, Remainder to the Wife for 
ſee why he Life, Remainder to the fr, &c. Son of the Marriage in Taz] Male, 


ng not Remainder to A.'s right Heirs, The Huſband and Wife died, leaving 
ve like Re- , ** 
gard for the One Son, who being of Age petitioned that the Money might be paid 


Iſſne in Tail him, agreeable to the Caſe of Short and Wood, (6) in Lord Parker's 


for the Re- wo: 5 f f 
mie der man Tune, and in many others of the like Nature, in regard that if the 


I: is poſhble Lands were purchaſed, he would as the only Iſſue be intitled thereto 


2 in Tail, and Remainder to himſelf in Fee as Heir to his Father, and 
on 4 Purchaſe might by a Fine only enable himſelf to diſpoſe of the Premiſſes. But 


and ſettle it, King C. would not order the Money to be paid to the Son until he 
2 | _ thould be better ſatisfied from Precedents. Trin. 1724. Eyre's Caſe, 
and this is a 3 Will. Rep. 13. 

Chance of 

which his Lordſhip faid he would not deprive ſuch Iflue ; alſo here may be a Wife which may be hindred of 
her Dower. The Editor by way of Note ſays, That afterwards in the Caſe of Mr. Ozſonv, Hil. 1732. 
(cited in that of Mills. verſus Banks, Ibid. 8.) the Lord King declared his Perſeverance in Opinion as to this 
Point, obſerving that the Levying of a Fine is a Thing of Time, there being ſeveral Offices to paſs ; and the 
Writ of Covenant is to be under the Great Seal: All which Impediments not being to be removed in an Inſtant, 
the Tenant in Tail may by them be prevented from perfecting a Fine, though never ſo much intended by him. 
But yet after all, the br Practice conforms to the Lord Parker's Opinion. Nay, if a Feme Covert is in- 
tereſted in the Money articled to be laid out in Land and ſettled, her coming into Court and conſenting will be 
ſufficient to diſpoſe of ſach her Intereſt, As to the Objection made by the Lord King in the principal Caſe, that 
by this Means a Wife might be hindred of her Dower ; if the Party applying for Money were married, it would 
without doubt be . 0 that his Wife ſhould appear in Court, and give her Conſent thereto. bid. 14. 


(5) P. 
(G) Parol 
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(G) Parol Agreements, 92 ſuch as are within 
the Statute of Frauds and Perjuries, & 
econt'. | 


I. Parol Agreement and 20 s. paid for the Sale of an Houſe was 
decreed without farther Execution proved ; and the Maſter of 
the Rolls ſaid, he ſhould have demurred on the Bill ; but having now 
proceeded to Proof, he would decree it. Trin. 1667. Anon. 2 Freem. 
Rep. 128. Ca. 154. 2 | 
2. The Father being about to alter his Will, for fear there ſhould , % Ce 
not be aſſets to pay the Legacies thereby given, the Defendant, his 4. 8. C. cites 


it thus: That 


Son and Heir apparent, and alſo Executor, in Conſideration that he 8 
would not alter his Will, promiſed him to pay the Legacies; where- ing about to 
upon the Father forbore to alter his Will, and dies. Decreed, that let make his Will, 
the Aſſets be what they would, or however the Eſtate was ſettled, 1 
the Defendant ſhould pay the Legacies. And Lord Chan. ſaid, it Was Proviſions for 


the conſtant Courſe of the Court to make ſuch Decrees upon Pro- his younger 


miſes made that the Teſtator would not alter his Will. Eft. 1678. ma rae” ** 
Chamberlaine and Chamberlaine, 2 Freem. 34. apparent. per- 
8 ua Im 


not to make any ſuch Will, and that he would take Care his Brothers and Siſters ſhould have thoſe Proviſions ; 
whereupon the Father forbore to make the Proviſions, and they were decreed againſt the Heir. Vide the Caſe 
of Deveniſb and Baines, P. C. 


. One that could read made an Agreement for 21 Years; the 
Leſſor himſelf drew the Leaſe but for one Year, and read it for 21, 
and after the Expiration of a Year ejected the Leſſee, and the Leſſee 
brought a Bill to be relieved upon all this Matter, which was in 
Proof; the Leſſee is not relievable in Equity, for it is within the 
Statute of Frauds; and being able to read, it was his own Folly : 
Otherwiſe if he had been unlettered. Hil. 35 & 36 Car. 2. Anon, 
Aim 119 | 
4. By the Cuſtom of a Manor every Copyhold Tenant of that 
Manor may in the Preſence of two Witneſſes nominate his Succeſſor, 
and ſuch Nominee ſhall enjoy the Lands after him for Life, and the 
Perſon who nominates may except any Part of the Lands to any 
other Perſon, yet the Nominee continues 'Tenant to the Lord for the 
Whole, but'the Perion to whom any Part is excepted ſhall enjoy that 
Part during his Life, and if any Tenant dies ſeiſed leaving a Wife, 
and makes no Nomination, then ſhe ſhall have the Tenement during 
her Lite, elſe it goes to the Lord. J. S. being a Copyholder of this 
Manor, intending by his Will to give the greateſt Part of his Copyhold 
Eſtate to his Godſon, and the other Part to his Wife; the Wife per- 
ſuades him to 'nominate her to the Whole, and that ſhe would give 
the Godfon the Part defigned for him, and offered to give Security to 
that Purpoſe; thereupon the Huſband nominates her Succeſſor, and 
dies, She refuſing to let the Godſon enjoy the Lands intended him, 
he brought his Bill. The Defendant pleaded the Statute of Frauds, 
Sc. for that there was no Memorandum, &c. in Writing; but de- 
creed for the Plaintiff by all the Commiſſioners ; and they ſaid, they 
| decreed it not as an Agreement or a Truſt, but as a Fraud; and they 
were of Opinion, that as by the Cuſtom of the Manor an Eſtate 
might be created by Parol without Writing, a Truſt of ſuch Parol 

Eſtate 


| 


— 4 
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44 Agreements, Articles and Covenants. 
(a) And Keck Eſtate might likewiſe be raiſed without Writing notwithſtanding 
— the Statute (a). Hil. 1689. Deveniſh and Baines, Prec. in Chan. 3. 

that 
— a Tenant in Tail was about to ſuffer a Recovery in order to provide for his younger Children, and had 
been kept from it by the Iſſue in Tail promiſing to do it, 8 had been decreed in this Court. id. .— 


Vide the Caſe of Chamberlayne and Chamberlaine, P. 


5. Sealing not neceſſary to bring an Agreement out of the Statute of 
Frauds ; as if A. had articled with B. for the Purchaſe of his Wife's 
Lands, and the Articles were in Writing, and /igned by the Parties 
but not ſealed ; but A. was put in Poſſeſſion of ſome Part of the Land; 

nity will decree an Execution of the Agreement though it were not 


1 
Ga Lend under Seal (b). Hil. 1690. Wheeler and Newton, Prec. in Chan. 16. 


Commiſſioner | 
Rawlinſon ſaid, that Agreements in Writing, though vor /zaled, have ſome. better Countenance ſince the Statute 


of Frauds than they had before. Bid. 17. 


* 


Gilb. Eg, Rep, 6. If a Bill be brought to have Execution of a Parol Agreement 
—_ P. Aen. Thich is in no Part executed, if the Defendant by Anſwer confeſſes 
the Agreement without inſiſting on the Statute of Frauds, the Court 
will decree an Execution, becauſe when the Defendant confeſſes it 
there is no Danger of Perjury, which «was the only Thing the Statute 
intended to prevent. Said by his Honour, Mich. 1702. Prec. in 

Chan. 208. | 
Rule; Fquity 7. A Court of Equity will relieve in Caſe of a Fraud although there 
to — oh be nothing in Writing to charge the Patty; as if A. agrees with B. 
gang. TOES by Parol for a Leaſe of a Piece of Ground, B. enters and builds, and 
made againſt then A. refuſes to grant him a Leaſe. On a Bill brought by B. to 
gn 4 have an Execution of this Agreement, A. pleads the Statute of Frauds, 
liberally and the Agreement being only by Parol ; his Plea was over-ruled per Lord 
expounded Keeper, and the Maſter of the Rolls afterwards decreed A. to perform 


r 8 * 5 


—* . 5 : "4 A. — 4 
r 


0 
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in the principal Caſe his Honour ſaid, that the Statute of Frauds was not made to encourage Frauds and Cheats ; 
and that P. having laid out his Money in Purſuance of the Agreement, and taten Poſſeſſion of the Land, 4. ought 
to execute a Leaſe. And Butcher's Caſe was cited, (wide 1 Vol. Eg. Ca. Ar. P. 21. Ca, q.) where a Parol 
Agreement was decreed, Poſſeſſion being delivered in Purſuance thereof. And allo a Caſe decreed by Lord 
Nottingham, wheie a Deed was ſealed for Security of Money borrowed, and the Deed becoming abſolute, the 
Defendant promiſed to ſeal a Defeaſance, and afterwards refuſing, a Bill was preferred to compel him; and 
though he inſiſted upon the Statute of Frauds, he was decreed to ſeal a Defeaſance though there was no Agree- 
ment in Writing for that Purpoſe. 2 Freem. Rep, 268, 269.——lbid. 285. 8. P. cited per Lord Keeper. 
Vid: t Hol. Eg. Ca. Abr. P. 20. Ca. 5. S. P.——— So where 4. had only a parol Leaſe for a great Number of 
Years, but having begun to build he had his Bargain compleated, and for this very reaſon, becauſe at Common 
Law it might be within the Statute of Frauds, ergo it is more proper for the Juriſdiction of a Court of Equity, 
than the Common Law. Cited per Lord Chancellor, Hil, 6 Ann. as the Caſe of Foxcroft and Gilb, Eg. 
Rep. 4. But Bid. P. 11. his Lordſhip, Mich. 7 Ann. cites the Caſe of Leifter and Foxcroft, (which I take 
to be the S. C.) as decreed in Dem Proc, where a parol building Leaſe was made of Ground, and when the 
Leſſor was dying he declared he thought he ought to have made a Leaſe in Writing: But the Heir told him, he 
ſhould not diſcompoſe himſelf, for that he would ſupply it ; whereby, and by other fraudulent Means, the 
Leſſee was hindred from ſeeing the Leſſor, and having it done accordingly : The Lords held this to be out 
of the Statute, and made it good to the Leſſee. Where there is a parol Agreement made for a Leaſe, and 
the Leſſee by Virtue thereof enters and builds, the Court will eſtabliſh it on the Foot of Fraud in the Leſſor, 
notwithſtanding the Statute of Frauds, &c. becauſe Contracts executed in Part are not always withm the Sta- 
tute, though executory Contracts are. Said per Cur", Trin. 9 Geo, 1. in the Caſe of Savage and Fofter, 2 Mod, 


Ca. in Law and Eg. 37. 


— 2 o the Agreement, and to pay Coſts. Mich. 1703. Floyd and Buckland, 1 
Fraud. 3 Co. 2 Freem. Rep. 268. q 
82.-——And 1 
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8. The Teſtator was making his Will, and (inter al) was directing 
an Annuity of 40 J. per Ann. to be paid to Plaintiff by Defendant 
the Teſtator's Brother. The Defendant being preſent, deſired the 
Teſtator not to put it in his Will, but ſaid as he was a Chriſtian 
he would take Care to ſee it paid, and thereupon it was omitted. 


The Maſter of the Rolls decreed the Payment of this Annuity, and 
4 [ 
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tha it ſhould be charged upon the real Eftate. 


Upon an Appeal The Ground 
Lord Keeper afficmed the. Decree as to the Payment of the Annuity, his Lordſhip 
i | it a Char he Land; but the ye" PPP... 
but ſaid he could not decree it a Charge upon t and; wan that this 
Maſter of the Rolls being in Court ſaid, the Reaſon he went upon to was a Fraud 
chirge the Land was, becauſe the Maintenance of a poor Scholar was pf”. - *. 
a Charity, and was within the Statute of 43 Ez. of Charitable Uſes, Legatee; and 
ud it might amount to an Appomtment within that Statute, Eaſter bis Lordſhip 
y ates ls | cited the Caſe 
1705. Oldham and Litchford, 2 Freem. Rep. 284.——— ide 1 Vol. Eg. of Daten and 
| we | a tel after : 
Statutr, where Sir H. Pao was making his Will, and intending to raiſe Portions for his younger Children by 
fefling of Timber 3 but his eldeſt Son being by deſired him not to cut down the Timber, becauſe it would de- 
face the Eſtate, aud he would anſwer. the Value of it to his Brothers and Siſters ; and thereypon he forbore to 
cut the Timber, and, died; and he refuſing to make good his Promiſe, Dutton, who married one of the 
Daughters, brought his Action upon the Promiſe, and recovered. Ibid. 285. N 


9. The Provoſt and Scholars of King's College, Cambridge, being Ha Man (be- 
ſeiſed in Fee of the Tithes of Prior's Quarter in Tiverton in Cum pay) makes 
Dev cum pertinentits, by Deed demiſed the ſame to D. for 21 Years, offers of a 
who afterwards for 3 50 l. Conſideration covenanted to convey to * 
fendant, his Executors and Aſſigns, the ſaid Tithes during her Intereſt them down 


therein; then the Plaintiff treats with Defendant for theſe Tithes, and and ſigns 
Defendant ſends his Son and two other Perſons with a Letter to Plain- — 1 
tiff, wherein Defendant ſaid, That if he parted with the Tithes it takes them up 
uld be on the Conditions therein particularly mentioned. Plaintiff _——_— 

accepted of the Terms, and the next Day ſent his Attorney to ac- ſhall be a good 
quaint Defendant with it, and Defendant delivered to the Attorney a Bargain, and 
Copy of D.'s Agreement, and appointed a Day for executing the dns Hoary 
ſame ; but in the mean Time Defendant went to D. (who had Notice to a ſpecifick 
of Defendant's Agreement with - Plaintiff) and (ſettled àa Conveyance 3 
from her. Lord Keeper decreed Defendant to perform this Agree- > K - 
ment, for that it was directly within the Statute of Frauds, as being Lid. 
an Agreement figned by the Party to be charged with the fame, and 
there was no need of its being ſigned by both Parties; and Plaintiff 

by his Bill has ſubmitted to perform his Part of the Agreement. This 
though it was not at firſt a Contract but conditionally only, if the 
other would accept of it, yet when the other had accepted of it, it 
was all one; and Defendant intended it fo, by his ſending his Son 
with the Letter, and two Perſons beſides. Hi]. 5 Ann. Coleman and 
Upcot, Viner's Abr. Tit. Contract and Agreement, (J) Ca, 17. 

10. A. enters into Treaty with C, about a Parcel of Land, and fo 

did B. A. tells B. that if he would deſiſt, and permit him to go on 
with his intended Purchaſe, he would let him a Parcel of Greund 
which he defired ; to this B. agreed, and A. afterwards compleated 

his Purchaſe with C. then B. deſires A. to let him have the Parcel of 
Ground; A. anſwers that now he could not, | becauſe it would be 
more convenient. to him ; and ſays, though I intended to let you have 

it, as the Circumſtances then were, yet my Purpoſe and Intentions 
are now altered, B, brings a Bill to have a Performance' of this 
Agreement; A. inſiſts that he made no abſolute Promiſe, and ſets 
forth ſuch Agreement as before; and alſo infiſts upon the Statute, that 
there ought to have been an Agreement in Writing. Lord Chan; 
Here is no abſolute and poſitive Agreement, but the Words are ambi- 
guous and uncertain ; and the Statute intended to ouſt as well all ſuch 
ambiguous Agreements as to prevent Perjuries, &c. and this A greement 
will not bind unleſs it were in Wtiting. 7 Ann. Anon. Viner's Abr. 


Tit. Contract and Agreement, (H) Ca. 32. 
DP Hye oi eim, e. 
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Agreement, as it is in this Caſe, cannot be good within the Statute by 


11. The Father purchaſes Lands to him and his Heirs, and when 
he was upon his Death-bed ſends for his eldeſt Son, and tells him, 
that theſe Lands were bought with his ſecond Son's Money, and that 
he intended to give them to him ; whereupon the eldeſt Son promiſed 
that he ſhould enjoy them accordingly. The Father dies. Lord Keep, 
Wright and the Maſter of the Rolls held, that the eldeſt Son ought to 
have theſe Lands, becauſe by the Statute of Frauds there ought to 
have been a Declaration of the Uſe or Truſt in Writing. But Cowper 
C. was of another Opinion, becauſe of the Fraud in this Cafe, in that 
the eldeſt Son promiſed the Father upon his Death-bed that the other 
ſhould enjoy 12 Lands; ſo he took this to be a Caſe out of the Sta- 
tute, Mich. 7 Ann. Sellack and Harris, Viner's Abr. Tit. Contract 
and Agreement, (H) Ca. 31. Fe N | | 
12. A. agreed with B. to make him a Leaſe for 21 Years of Lands 
rendring Rent, B. paying A. 150/, Fine, B. paid 100/. in Part to 
A.s Agent, which A. knew of, and ordered his Agent to prepare the 
Leaſe ; but before it was executed, A. repented and refuſed to grant 
the Leaſe. B. having paid 100 J. Earneſt, exhibited his Bill for a 
ſpecifick Performance. Lord Chan. The Payment of this 100 J. is 
not ſuch a Performance of the Agreement on one Part as to decree an 
Execution on the other ; for the Statute of Frauds makes one Sort of 
Contracts, viz, Perſonal Contracts good if any Money is paid in 
Earneſt, Now that Statute ſays, that no Agreement concerning Lands 
ſhall be good except it is reduced into Writing; and therefore a. parol 


giving Money in Earneſt; for there muſt be ſomething more than a 
bare Payment of Money on the one Part to induce the Court to de- 
cree a Performance on the other Part, either by putting it out of the 
Party's Power to undo the Thing, or where it would be a Prejudice 
to the Party performing his Part, as beginning to build, or letting the 
other into Poſſeſſion, &c. in ſuch Caſe where the Agreement hath 
proceeded fo far on one Part, the Statute never intended to reſtrain 
this Court from decreeing a Performance of the other. But he would 
not put the Plaintiff to his Action to recover his 100 J. wherefore de- 
creed it to be refunded. Mich. 8 Ann. Lord Pengall and Roſs, MS. Rep. 
* 13. FJ. Clarke being ſeiſed of Copyhold Lands, had a Son which was 
dutiful, and for a Proviſion for him ſurrenders the Reverſion of the 
Copyholds after his Deceaſe to his ſaid Son in Tail, and 14 Years after 
he treats with Sir Charles Clarke for a Marriage between his Son and 
Sir Charles's Daughter. Sir Charles propoſed to give with his Daughter 
2000 J. if J. Clarke would make a ſuitable Jointure ; and thereupon J. 
Clarke propoſed to ſettle Houſes in Chancery-Lane and in Qweenhithe, 
but he having but only a Term for Years in them, Sir Charles re- 
jected the Offer, and ſaid to J. Clarke, that he wiſhed the Copyholds 
might be the Lands, and the Houſes in Queenbithe. J. Clarke replied, 
that the Copyholds were already ſettled upon his Son ; and that the 
Houſes in Qyeenhithe ſhould be ſettled upon his Daughter. Upon this 
Aſſurance the Marriage did proceed; and the Houſes in Qyeenhithe 
were covenanted to be ſettled for her Jointure, and to the Heirs of her 
Body; and this was mentioned in the Deed to be in full Satisfaction 
and Recompence of all her Thirds and Dower which ſhe might claim 
for herſelf or Children. The 2000 J. is paid; and the Marriage took 
Effect. Afterwards . Clarke the Father buried his Wife, and married 
a ſecond Wife; before which ſecond Marriage, in Conſideration of a 
certain Portion to be paid, (400 J. of which was not paid at the Time 
this Bill was exhibited) he covenants with the Plaintiff to Jointure the 
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alledged, that the Surrender to Clarke's Son was fraudulent, Lord 
Chan. ſaid, he knew not how the Law would adjudge of the Sur- 
render, but he was of Opinion it ſtood clear of all Fraud, and was 
well deſigned for a Proviſion for the Son, who had merited ſuch 
Kindneſs from his dutiful Behaviour to his Father; and this is by the 
Father declared to be the Cauſe of the Surrender : And that what 
Had been done in this Point every Father ought to do, in order to put 
it out of his Power to dock his Son of Maintenance when he comes 
to dote. But however (his Lordſhip ſaid) this Point is, the ſubſequent 
Agreement doth render the Son a valuable Purchaſer. The Caſe 
ſtands clear of the Statute of Frauds ; for it was not neceſſary that 
that Part of the Agreement: which relates to the Copyholds ſhould 
be reduced into Writing; for the Son then had a legal Eſtate in him. 
And this anſwereth the Clauſe in the Deed, which hath been made 
uſe of for to ſtrike this out of the Marriage Agreement ; for when 
this Part of the Agreement was executed, what was more proper than 
ſuch a Clauſe? The Marriage muſt be underſtood to proceed both 
upon the Aſſurance of the Copyholds being ſettled upon the Son, 
and that Part of the Agreement compriſed in the Deed. The Bill 
was diſmiſſed with Coſts againſt Clarke the Son. It was then moved, 
that 7. Clarke the Father might ſettle Lands upon his ſecond Wife ade- 
quate in Value to the Copyholds ; and it was ordered, that the Maſter 
examine into the Value of the Copyholds, and ſee that ſuch Settle- 
ment is made. And that the 400 J. that remained unpaid of his Wife's 
Fortune ſhall be detained as Part until the Settlement was made. 
Eaſt. 8 Ann. Heiſier and Clarke, MS. Rep. 
14. A, encourages the Courtſhip of his Son with B.'s Daughter, 
who promiſed by Letter to give her 500 J. if A. would ſettle 100 J. 
per Ann. on the Son, which A. refuſed ; the Son and Daughter mar- 
ried privately, and after this Letter is written; then A. conſented and 
B. refuſed. On a Bill for Performance of this Agreement it was ob- 
jected, that theſe. Promiſes were within the Statute of Frauds, and 
that the Letter being after the Marriage ſhould not bind: But decreed 
contra by Harcourt Lord Keep. on the Circumſtances of the Father's 
Privity and Conſent to the Match and of the Marriage, by afterwards 
approving of it. That it was out of the Statute if no Letter, for the 
Agreement is admitted by the Anſwer ; but this Caſe does not depend 
on parol Evidence or Admiſſions ; for the Letter after Marriage, con- 
ſidering the Tranſactions before, is ſufficient. The Offer to ſettle 
100 J. per Ann, ſhall be in Tail, with a Power to the Huſband to 
charge it with 500 J. for younger Children, being the Mother's Por- 
tion, and decreed accordingly. 1712. Hodgſon and Hutchenſon, Viner's 
Abr. Tit. Contract and Agreement, (H) Ca. 34. 
15. The Court declared, and Counſel agreed, that if a Man bring 
a Bill for a ſpecifick Performance of a parol Agreement, (which is in 260. Crofton 
no Part executed) ſetting forth the Subſtance of it, and Defendant by and Bases, 
Anſwer confeſſes the Agreement, the Court may in ſuch Caſe decree N Lees 
an Execution notwithſtanding the Statute of Frauds, becauſe Defen- Bid. 374. S- 
dant confeſſing the Agreement, there can be no Danger of Perjury _ _ 
from the Contrariety of Evidence, the only Miſchief that Statute in- 3 ; 


tended Gilb, Js Rep. 
S. P. and 
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tended to prevent ; but in the principal Caſe the Defendant had not 
by his Anſwer confeſſed the Agreement charged in the Bill, which 
was only by Parol to ſettle ſome Lands and Houfes on the Plaintiff 
in Conſideration of his marrying Defendant's Daughter; ſo the Bill 
diſmiſſed. In all Cafes wherever Equity has decreed a ſpecifick Exe- 

cution of a parol Agreement, yet the fame had been ſupported and b 
made ont by Letters in Writing, and the particular Terms ſtipulated. * 
therein as the foundation for the Decree; otherwiſe the Court will "Wi 
never carry any ſuch Agreement into Execution, Mzch. 10 Ann. 
Anon, MS. Rep. 18 | 
His Horiur 16. V. leaſed an Houſe to N. for 11 Years, and was to allow 
built his De- 20 J. to be laid out in Repairs; the Agreement was reduced into Wri- 
cre Bas; ting, and executed by both Parties; N. repaired the Houſe, and find- 
e Caſes; , ©), | ee 
iſt, Where a ing it to take a much greater Sum than the 20 J. told . of it, and 
patol Agree- that he would nevertheleſs go on, and lay out more Money if he 
re — would enlarge the Term to 21 Years, or add 14, or as many as N. 
Leaſe, and ſhould think fit. V. replied, that they would not fall out about 
—_— zug that, and after declared that he would enlarge the Term, without 
Writing, the mentioning any Term in certain, Maſter of the Rolls ſaid, that be- 
Leſſee fore the Statute written Agreements could not be controuled by a parol 
wo — Agreement contrary to it, or altering it; but this is a new Agreement, 
on the Terms and the laying out the Money is a Performance on one Part, and 
Kr _ ought to be carried into Execution. Mich. 4 Geo. 1. Viners Agr, 
brought a Bill, Tit. Contract and Agreement, (H) Ca. 38. 
A Statute of Frauds. The Lord Keep. 8 but the Plaintiff was relieved is Dim} 


Proc. And the ſecond was a Caſe in Lord Jefferics's Time. Bi 


- . - WE > r 8 4 AS I » 


17. Where the Statute of Frauds has been uſed to cover a Fraud, the. 
Court has always relieved. The firſt Caſe in Lord Nottingham's Time, 
where there was an abſolute Conveyance and à Defeaſance, which De- 
fendant would not execute, but inſiſted on the Statute, and it was over- 
ruled. Next in Lord Feferies's Time, where putting the Party into 
; Poſſeſſion was ſuch an Execution of the Agreement in Part as was 
good againſt a ſubſequent Purchaſer : $0 where one ſtands by and ſees 
the Party lay out his Money in building on the Defendant's Ground, he 
was bound thereby. The Bill here was to have 4 Leaſe according to 
Defendant's Promiſe, Plaintiff having-laid out Money on the Premiſſes ; 
and Defendant inſiſts on the Statute, there being no Agreement in 
Writing, nor any certain Terms agreed upon; and ſays, what Plaintiff 
laid out was not on laſting Improvements ; but admits Plaintiff built 
4 Stable which coft him 10/. It was proved that the Defendant told 
Plaintiff his Word was as good as his Bond, and promiſed the Plaintiff 
a Leaſe when he. ſhould have renewed his own from his Landlord. 
Lord Chan. ſaid, that Defendant is guilty of a. Fraud, and ought to 
be puniſhed for it; and fo decreed a Leafe to Plaintiff, though the 
Terms were uncertain ; it is the Plaintiff's Election for what Time 
he will hold it, and he doth ele& to hold it during the Defendant's 
Term at the old Rent. Plaintiff to pay Coſts. Mich. 5 Geo. 1, 
© Anon, Viner's Abr. Tit. Contract and Agreement, (H) Ca. 40. | 
= wr 18. An Agreement though not in Writing being executed on one 
18 2810 but Part, and an Enjoyment accordingly, Equity won't deſtroy or avoid it 
net S. P. ſo far as it has been already carried into Execution (a). Lord Chan. 
| — was 
ment is beown to Be put in Execution, and intended to be continued, there though there be no Writing, yet 
Equity will enforce the Execution thereof notwithſtanding the Statute of Frauds and Perjuries. Per Lord Chan. 


Hil. 6 Ann: Gilb. Eg. Rep. 4. Vide Ibid. 11,-——The Foundation that Equity proceeds on in carrying Agree- 
ments into Execution "becauſe in Part performed, (as it ſeems to me) is, that one Party would run away with, the 
Benefit done by the other, wilels the Court interpoſed. 8 
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in Chan. 519. | 
19. A. agreed with the Defendant's Broker for 50001. South-Sea The Reporter 


Stock, to be delivered .about ten Days afterwards, The Broker ac- fays in this 


cording to Uſage made an Entry of this Agreement in his Pocket- _ 7 
Book ; Stock being in the mean Time conſiderably riſen, the Defen- the Caſe of 
dant refuſed to transfer. On a Bill for a ſpecifick Performance of the * $-9u/d and 
x "Rp" Butter laſt 
Agreement, Defendant pleaded the Statute of Frauds and Perjuries. Term, where 
Lord Chan. ſeemed to be of Opinion that the Plea was good, and on a Bill for a 
ſaid, that it had been ſo held in many other Caſes. But the Defendant ee N 
having barely pleaded the Statute, without adding hat this Agreement Contract for 
was not reduced into Writing, as he ought to have done, and fo had SS. N 
not brought his Caſe within the Statute, the Plea was over-ruled, r e 
Trin. 1720. Muſſell and Cooke, Prec. in Chan. 533. . 
| The Maſter o 

the Rolls decreed for the Plaintiff, but on an Appeal Lord Chan. reverſed the Decree, and the Party only to 
pay the Difference; and that to do otherwiſe might be the greateſt Hardſhip and Injuſtice in the Wor/d, as the 
ſudden Riſe of Stocks happened. id. 5 34. * Vide Cud and Rutter, 1 Will. Rep. 570. which 
ſeems to be the ſame Caſe, See (A) P. Ca. See alſo P. . 


20. A. agrees with B. for the Purchaſe of nine Houſes, which 

were in Motigige to J. S. and pays him a Guinea in Earneſt, B. 

writes a Note to F. S. to this Effet, © Mr. J. S. pray deliver my 

« Writings to the Bearer, I having agreed to diſpoſe of them.” F. S. 

refuſed to deliver the Writings unleſs all the Mortgage Money was 

paid him down; and afterwards bought the Houſes of B. himſclf. 

On a Bill for a ſpecifick Execution of this Agreement, the Queſtion 

was, whether the Letter or Note would bring the Agreement out of 

the Statute; (for as to the Payment of the Guinea, that was agreed 

clearly to be of no Conſequence, (the Payment of Money being only bind- 

ing in Cajes of Contracts for Goods. Decreed that it would not (a); (a) For the 
ſo the Bill was diſmiſſed, but 40zthout Cofts, for ſome Fraud in B. Agreement 
and J. S. to defeat A. of his Bargain, Eaſter 1721. Seagood and ought to have 
Meale and Leonard, Prec. in Chan. 560. Note; In this Caſe the | nao ws 


g 1 , ms there- 
Statute of Frauds and Perjuries was inſiſted upon by way of Anſwer, of, which this 


: g did not though 
it was ſigned by the Party; for it mentions not the Sum that was to be paid, nor the Number of Houſes that 


were to be diſpoled of, or to whom they were to be diſpoſed of, nor whether they were to be diſpoſed of by 
way of Sale or Aſſignment of Leaſe ; and fo all the Danger of Perjury, which the Statute was to provide 
againſt, would be let in to aſcertain this Agreement. Per Cur”, Did. 561. 


21, It A. by Letter promiſes to give ſuch a Fortune with his 
Daughter to B. and B. marries the Daughter on the Encouragement 
of this Letter; this is ſufficient to bring the Agreement out of the 
Statute of Frauds, and B. ſhall recover, becauſe the Agreement is exe- 
cuted on his Part as far as it can be, and can never be undone after. 

Said per Cur', Ibid. 

22. So where a Man on Promiſe of a Leaſe to be made to him, Rule; Equity 
lays out Money on Improvements, he ſhall oblige the Leſſor afterwards mm 99. 
to execute the Leaſe, becauſe it was executed on the Part of the which oughe 
Leſſee; beſides, that the Leſſor ſhall not take Advantage of his own io be done. 
Fraud to run away with the Improvements made by another. Said fer 
Cur', in the above Caſe. 

23. But if ns ſuch Expence had been on the Leſſee's Part, a bare 
Promiſe of the Leaſe, though accompanied with Poſſeſſion, would not 
have been ſufficient to have obliged the Leſſor to execute a Leaſe ; as 
where a Leſſce by Parol agreed to take a Leaſe for a Term of Years 
certain, and continued in Puoſſeſſion on the Credit thereof; yet there 


being no Writing to make out this Agreement, it is directly within 
Vor. II. O the 
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the Statute, And fo held by the Maſter of the Rolls in the Caſe of 
Smith and Turner, Mich. 1720. Said per Cur' in the Caſe of Sea- 
g:04 and Meale & al, Eaſter 1721. Prec. in Chan. 561. . 

II. Lords. 24. A. agreed with B. to fell him an Houte, and by their Con- 
6 ante ” ſent C. was employed to make a Draught of the Conveyance, B. 
ſome particu- made ſeveral Alterations therein with his own Hand, and delivered it 
lar Cales back to C. to be engroſſed; A. executed the Writing, and got the 


where there 


has been a» Conveyance regiſtred. On a Bill to compel B. to pay the Purchaſe 
1 „ Money, as to ſuch Part of the Bill as fought to compel him to accept 
the Parchaſe' and pay the Money, &c. B. pleaded the Statute of 


fring upon 
2 $a Frauds, and ſaid, ©* That neither he nor any by him lawfully autho- 
= 2 „ riſed ſigned any Writing, Agreement, Memorandum or Note, in 
frening dle. Relation to this Purchaſe, or whereby he any ways agreed thereto.” 
re is Plea allowed. Lord Macclesfield C. Mich. 1721. Hawkins and Holmes, 
apferuey wee | Will. Rep. 770. The Caſe of J1thel v. Potter, determined at 


ceſſary for the / . 
com/leating of che Rolls, Trin. 1719. on the very S. P. was cited. | 


it; and to put 

a different Lan fradies uon the Act would be to repeal it. That J. having regiſtred the Conveyance, (which 
looks artful on his Side) may put a Difficulty on him how to get back the Eſtate, but it being his own doing, 
and with a Deſign to faſten it on B. he mult thank himſelf for it. The Reporter ſays, that his Lordſhip more- 
over laid Streſs on what B. mentioned in the anſwering Part, wherein it was ſworn that it had been agreed 
between him and-4. that he (B.) might be off at any Time on paying the Charge of the Writings, which he 
ſaid he was willing to do, id. 771, 772. PSY 


_ P. 2 5. A Letter wrote from a Father to his Daughter, by which he 
this P. res agrees to give her 3000 J. Portion, and this Letter not ſhewn to the 
fully ſtated. Man who afterwards married the Daughter; this does not take the 
Promiſe out of the Statute of Frauds, Trin. 1722. Ayliffe and Tracey, 
2 Will. Rep. 65. 2 Mod. Ca. Law and Eg. 3. S. C. 

26. H. enters into a Contract in Writing with Plaintiff for the 
Purchaſe of a College Leaſe; Plaintiff agrees to renew the Leaſe in 
H.'s Name, or ſuch Perſon as he ſhould appoint. H. directs Plaintiff 
to renew the Leaſe in C's Name, and declares he bought it for him 
as his Agent. Plaintiff brings a Bill againſt both for the Reſidue of 
the Purchaſe Money. The Decree at the Rolls was againſt both De- 
fendants to pay the Money, and in Caſe H. ſhould pay it, then he to 
be at Liberty to proſecute the Decree in Plaintiff's Name againſt De- 
fendant C. the Principal. C. appeals, for that he did not give any 
Authority in Writing to H. to buy it for him, and therefore by the 
Statute of Frauds he ought not to be bound by the Contract. Mac- 
clesfield C. affirmed the Decree, for that the Authority to treat or 
buy for him may be good without Writing, though the Contract itſelf 
muſt be in Writing by the Statute of Frauds. Mich. 10 Geo. 1. 
Waller and Hendon and Cox, Viner's Abr. Tit. Contract and Agree- 
ment, (H) Ca. 45. 

27. All the Judges of England being equally divided on this Que- 
a) This Que- ſtion (a), Whether a Contract for Stock be within the Statute of 
e Frauds, which mentions Goods, Wares and Merchandizes, fo as to 
Pickering and require the Contract to be in Writing, or Earneſt Money to be paid? 
Mund Mich. Therefore King C. would not determine this Point on a Demurrer, 
"hich was an for a Caſe may be attended with ſuch Circumſtances as may make it 
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which was an 8 
Action juſt to decree a ſpecifick Performance of the Party's own Agreement, 
8 or at leaſt to pay the Difference. Mich. 172 5. 2 Will. Rep. 308.— 
5 80 J. for ten x It 
Shares in the | 

Stock of the Governors and Company of the Copper Mines in England, transferred and ſold by Pickering to 
Appiety ; on the Trial of which King C. J. ſent this Point to be argued in C. B. and afterwards it was argued at 
Serjcants- Inn before all the Judges of Eng/and, but they being divided in Opinion, it was adjourned, Compn:'s 
Rep. 354. —But ſee the following Caſe of Crull and Doliſon. 
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It was faid arg',. that Lord Cowper had determined a Contract for 
Stock to be within the Statute of Frauds, and that if it exceeded 10 /, 
the ſame ought to be in Writing, in regard Stocks are Goods and 


Merchandizes within that Statute. Jb:4. 307. 

28. Defendant was a Broker, and had 5ooo J. South-Sea Stock of 3 Ar. 
the Plaintiff's in his Hands, who told him he would ſell when Stock 5 
came to 200 l. Defendant, when the Stock was riſen beyond that (C) Ca. 18. 
Price, told him he had ſold 1000 J. of it to A. at 200 J. per Cent. BOT = a 
and 5004, to B. who was his Partner, and the Reſt he had taken yz eee 
himſelf at that Price; and Entries were made in his Books accord- the Depoſit to 
ingly, but in ſuch a Manner, that it looked as if done after the Riſe - 4 | 
ot Stock, and only deſigned as an Evidence in Caſe of a Diſpute. with Cots ; 
The Plaintiff inſiſted, that at the Time of the pretended Sale Stock aud that the 
was at 300 J. and inſiſts on that Price; the Affair was left to Arbitra- be. Gul 
tors, and 4.000 J. depoſited as a Security for ſo much as ſhould be due. 8, 1725. be- 
The Arbitrators did nothing; ſo a Decree was for the 4000 J. againſt 1 og - 
which Defendant - petitions. The Court was of Opinion, it was a Vide (A) 
raudulent Tranſaction; and that on the Sale, if ſuch there was, he F. C. 
ſhould have taken Earneſt; for it has been determined here, that ſuch 20 * 

a Bargain is within the Statute of Frauds, and without Earneſt, only 
Nudum pactum. The Decree ſhould have been to account for the 
5000 J. and the Produce of it; but as the Plaintiff acquieſces under 
the Decree, and it is reheard on Defendant's Petition, the Court 
would do no more than affitm the Decree, July 8, 1725. Crull and 


Dodſon, Sel. Ca. in Chan. 41, 


(4) Uoluntary Agreements, concerning them. 


I. N Huſband who had made no Proviſion for his Wife, agrees 

that her Fortune, which was in Truſtees Hands, ſhould be 
laid out in a Purchaſe of Lands to be ſettled on them and the Heirs 
of their Bodies. A Bill brought by a Creditor of the Huſband to ſet 


aſide this Agreement, (for that it was after Marriage, and voluntary, 
and ſo ought not to prevent him of his Debt) was diſmiſſed, but 


without Cojis, For per Cur', If the Huſband himſelf had exhibited 
a. Bill againſt the Truſtees for the Portion, it would not have been de- 


creed to him without making ſome ſuch Settlement. Eafter 1691. 


Moor and Rycault, Prec. in Chan. 22. | 

2. A. makes a voluntary Settlement of an Eſtate in Ireland of 
about 800 J. per Ann. (after his own Death) on B. and the Heirs of 
his Body. B. afterwards agrees that A. ſhall have this Eſtate again, 
granting him a Rent-charge of 600 J. per Ann. out of the ſame, but 


never delivered up the Settlement Deed, nor made any Conveyance of 


it. Then A. for 4000 l. purchaſed of, and B. releaſed, 300 J. per Ann. 
of this Annuity. Atterwards B. without any Conſideration, on A. s 
Application releaſed the other 300 J. per Ann. Then A. dies, and his 
Deviſee brought his Bill to have a Reconveyance of this Eſtate and 
the Settlement delivered up; which was decreed accordingly by Lord 
Keeper; for a voluntary Settlement may be ſurrendred voluntarily, and 


ſuch Surrender may be aided by a Court of Equity, Hil 1696. Went- 


worth and Deverginy, Prec. in Chan. bg. 

3. A ſecond Marriage Settlement is recited to be made in Conſideration ' 
that the Wife had parted with the former Settlement, which appeared 
to be made after the Marriage ; but was recited to be in Confideration 


of a Marriage Portion tccuted, but no Proof of any previous Agrec- 


ment 


* *« -- 4 
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ment for ſuch Settlement; yet the Court preſumed it, and ſo the 
ſecond not voluntary againſt Bond-Creditors. Mich. 1699. Anon. 
5 Prec. in Chan. 101. | bolt 
| 4. Equity will never help a defective Conveyance without Con- 
ſideration; as if a Man voluntarily makes a Conveyance to another of 
his Eſtate, and it proves defective; ſecus if it be for Money, Mar- 
riage Jointure, Sc. And whereas it was affirmed at the Bar that 
Equity would compel an Execution of a Truſt declared expreſly, though 
without Conſideration ; the Lord Keeper anſwered, that he did not 
think ſo truly. Mich. 13 NV. 3. Anon. Ca. in B. R. Temp. V. 3. 

98 602. | 
Vide the Caſe J A. on a Quarrel with his eldeſt Son made a Settlement of 100 J. 
pe fy xt, a Year on his Wife, in Augmentation of her Jointure ; and after be- 
1 Pol. * ing reconciled to his Son, cancelled the Deed; and ſo it was faund at 
Ar. P. 24. his Death. On a Trial at Law, the Deed being proved to be executed, 
Gs was adjudged good though cancelled ; and the Son, on a Bill brought in 
Chancery, was diſmifſed. By Lord Somers, Hil. 1704. Cited by Lord 
Keeper Wright as Lady Hudſon's Caſe, Prec. in Chan. 235. | 
Gil. Eg. Rep. 6. A Settlement voluntary at firſt may become good by Matter ex 
37.8. C. 4 poſt facto; as where a Father going Preſident to the Bay of Bengal, 
len werbis. Joes before his Voyage convey Land for raiſing a Portion for his 
Daughter, and A. afterwards marries her in Confidence of this Settle- 
ment. Eaſter 1714. Eaſl-India Company and Clavel, Prec. in Chan. 

„380. | 

© C. at the 5 I makes a voluntary Settlement on her Nephew B. and keeps 
Rolls, Faſter the ſame in her own Poſſeſſion; but the Settlement was made without 
1 . ahy Power of Revocation; and ſometime after the Nephew's Father 
that the Plan- by Stealth, and without A. Privity, got at this Settlement; and ha- 
- hg + > ving an atteſted Copy thereof, put up the Deeds (there being two 
tho 8 Parts) where they were before placed by A. and A. burns theſe Deeds, 
under a volun- and ſettles the Eſtate on C. another Nephew, B. brought a Bill to 
bow: 4 2 2 id eſtabliſh the firſt Settlement, which was diſmiſſed with Coſts; and 
the ſuppreſ- after C. claiming under the After-Settlement, brought a Bill to have 
ling and de- the atteſted Copy delivered up; and it was decreed accordingly, be- 
2 1 cauſe it was indirefly gained. Mich. 1719. Naldred and Gilbam, 


Fraud, tho* 1 Will. Rep. 577. 
done by the 

Grantor herſelf, and tho' the Defendant was not aiding or abetting to it; and that a Volunteer ſhall be aided in 
Equity againſt a Fraud. And decreed that the Plaintiff be quieted in the Poſſeſſion, and the Title Deeds deli- 
vered to him. Viner's Abr. Tit. Voluntary Conveyance, (C] in a Note to Ca. g. as from a MS. Caſe, 
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8. On a Marriage Agreement, the Huſband being under Age, the 
Wife's Father gave Bond to pay 1 500 l. on his making a ſuitable Forn- 
ture-Settlement on the Wife, without taking any Notice whatſoever of 
the Iſſue. After wards on Payment of the 1 500 J. 1471. per Ann. 
Lands were ſettled in a ſtrict Settlement. The Maſter of the Rolls 
held clearly, that the Settlement was good, and not voluntary or 
fraudulent againſt Bond-Creditors, being adequate to the Wife's For- 
tune; and that the Words of the Bond would bear ſuch a Conſtruc- 
tion; and that a Jointure-Settlement muſt be intended in the common 
Form, to the Iſue, and a Jointure for the Wife, Mich. 1719. Brunſ- 
den and Stratton, Prec. in Chan, 520. 

9. If a Man voluntarily and without any Conſideration covenant 
to lay out Money in a Purchaſe of Land to be ſettled on him and his 

8 Heirs, Equity will compel the Execution of ſuch Contract though 
merely voluntary; for in all Caſes where it is a meaſuring Caſt be- 
twixt an Executor and an Heir, the latter | ſhall in Equity have the 

4 | | Preference. 
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Preference. Lord Chan. Macelesfield's Opinion in the Caſe of Edt. 
f dt and Counteſs Dowager of Warwick, Trin. i723. 2 Will. Rep. 
565 | | 32 1 | : =_ 5 

wot! A. having a conſiderable Jointure; and a real Eſtate of ber Sn mT. "TOR 
purchaſing, and alſo 1000 J. South-Sea Stock, conveys Part of the being without 


real Eſtate to Truſtees to the Uſe of herſelf during her Widowhood, 8 to 
Remainder to B. her ſecond Son in Tail, Remainder over, and cove- Range bis Bll 


nanted to transfer the South-Sea Stock to Truſtees for herſelf during in order to ſet 
her Widowhood, and afterwards to her ſaid ſecond Son; but the — — | 
Stock was never transferred. : A. delivered Duplicates of theſe Deeds makes his Ls. 
into her Attorney's Hands, with a Charge not to part with them; and d a Pany ; 
often declared ſhe had done this for the Sake of her Children. After- but it —_ 


2 ; now 
wards A. marries the Defendant King; whereupon the ſecond Son chat | 4x" ha 


brought a Bill to have theſe Lands and Stock and meſne Profits fince wert Settle- 
the Marriage, and the Deeds, to be delivered to him. The Lady _ ed 
ſwore ſhe never gave Notice to King of theſe Writings, and King Lady before 


ſwore that he had no Notice of any of them before his Marriage with 8 
her, but on the contrary, that A. before her Marriage delivered to King was be- 


him a Particular of her Eſtate, wherein were compriſed theſe Pre- A 
miſſes and South Sea Stock, which Particular was proved to be A.'s fer; that the 
Hand Writing, but not to be delivered to Kzug before the Marriage. herſelf defired 


Lord Chan. King ſaid; as to the Widow, if ſhe had kept theſe Deeds — * 
in her own Hands, and they had been got thence, or out of the {he made an 


Hands of her Agent, he thought ſhe ſhould not be bound by them ; Entertainment 


but there being Duplicates; and Evidence that ſhe declared her Inten- 16h wor: Da 


tion to be to put this out of her Power, he ſaid he ſhould make no whereat being 
Difficulty to decree againſt her, were ſhe the Survivor and the only Preſente ſhe 
Defendant ; but as ſhe was in Poſſeſſion, and viſible Owner, it is 9 gy 
hard to decree againſt King, who had no Notice of the Deeds ; and younger Son 


that he inclined to give no Relief. Afterwards upon the Plaintiff's - Sg = 


praying no Decree againſt his Mother or King, but only as to the De- tord in Cafe 


fendants who had the Deeds, that they might be delivered to him, his ſhe martied 
Lordſhip decreed accordingly ; and that the Plaintiff might ſue in the fie da 


Truſtee's Name, without Prejudice to any Relief that King might her ſecond 


have on his Bill; and the Bill to be diſmiſſed as to the Mother and 3 | 

King without Coſts, Trin. 1726. Cotton and King, 2 Will. Rep. 3 58. her for = 
3 6 | And it ap- 

pearing that ſhe had reſerved to hetſelf out of theſe Settlements her original Jointure made by her former Huſ: 
band, (being 420 J. per Ann. Rent-charge) that ſhe bad nine younger Children by her former Huſband, who at 
were very flenderly provided for ; and further, that King when he married her was in very mean Circum- 
ſtances, an Half pay Lieutenant in Jre/and, had two Sons by a former Wife; and be had a conſiderable 
Sum of Money with this Lady, as ſhe had been Executrix and Reſiduary Legatee of her former Huſband ; ſo 
that it was evident there had been zo Fraud or Impoſition on King, who did not ſ much as pretend he could make 
any Settlement or Jointure on his Lady. For theſe Reaſons Lord Chan. King diſmiſſed Plaintiff's Bill, as to that 
Part of it which ſought to ſet aſide any of the Settlements made by the Wife in Truſt, &c. and as to the South- 
Sea Stock, though there was no actual Aſſignment by Deed, but only a Covenant to transfer, yet this was ſuch 
an Aſſignment as would bind King, for it was not like a Bond from her to pay Money, fince here King was to 
pay none, nor to part with any Thing which was his, it was only a Proviſion made by het before her Marrriage 
eaty with the Plaintiff, that in Caſe of her Marriage ſuch a Part of her Eftate ſhould: go to her Children, 
which was but reaſonable. Trin. 1732. King and Cotton, 2 Will. Rep. (a) 606. pl. 190. | 
a Miſtake in the Numbring of the Pages of 2 Vill. Rep. for Page 606. ſhould be Page 674. 


(a) There is 


11. It has been held, that the Conſideration for the precedent Limi- ee the Caſe | 
tations in à Marriage Settlement has been applied even to the ſubſequent 2 mo 
ones; as where, in Conſideration of a Marriage and Portion, Land Cc. 
bas been ſettled on the Huſband for Life, and then to the Wife for 
Life, Remainder to the Children, with Remainder to a Brother; theſe 
Conſiderations have extended to the Brother; and the Reaſon is, be- 
cauſe it may be very well intended that the Hu ;ſband or his Parents 


would not have come into this Settlement unleſs all the Parties thereto 
Ar, 1. '_ P had 


es 
— — — 
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"tad agreed to the Limitation to the Brother. Per Lord Macclesfield, 
Vide 2 Will. Rep. 17 5. 

12.. Edward Parry covenanted to convey all his Lands (Part being 
in Mortgage) to himſelf and his Wife for Life, and to the Heirs of 
the Marriage, Remainder to Edward Parry, Plaintiff's Father; in 
Tail Male, who was a Stranger both in Blood and Conſideration; and 
dying without Iſſue, deviſed the mortgaged Premiſſes to Defendant, 
Plaintiff brought his Bill to have the Articles executed in Favour of 
him, 25 it was diſmiſſed. Parry and Hughes in Scace, Eaſt. 4 G. 2. 
MS. Rep. But otherwiſe if ſuch Agreement had been in Favour of 
Children, Creditors, or ſuch other good Conſiderations; for though the 
making of the Agreement was voluntary, yet the Cauſe of the Motive 
inducing to it was valuable and good. Ibid. So in Favour of a 
Purchaſer, the Seller after Purchaſe being con fidered only as a Truſtee 
for the 2 Did. 

13. The Father on his Marriage had articled to ſettle his whole 
Eſtate on that Marriage, but neglecting ſo to do, when the eldeſt 

Son of that Marriage attained his full Age, the Father without giving 
him Notice of the Articles, and with Threats to allow him nothing 
unleſs he complied, and on Promiſe to make an abſolute Settlement 
on him in Caſe he would comply, prevailed on him to join in ma- 
king a Settlement on the younger Children, and thereby to give the 
Father a Power to make a Jointure on another Wife; the Father 
afterwards gives Bond to make ſuch Jointure, and marries. This 
Bond was ſet aſide as againſt the Heirs, and the firſt Articles eſtabliſhed, 
and the ſecond Wife put to ſeek Satisfaction of her Bond out of the 
perſonal Eſtate, Ivers and Tvers in Dom Proc 1734-5. Grounds and 
Rudiments of Law and Eq. 19. Ca. 17. 
14. The Father makes his Son of the firſt Marriage agree to a Pro- 


viſion for the Father's ſecond Wife and their Children, in his the 


Son's own Wrong, and who. was at the Time of the Agreement 
ignorant of his Right, and threatened by his Father to be kept at 
home bare, and without any Allowance, if he refuſed; but if he 
complied, he was to be allowed 260 J. a Year for his Maintenance, | 
Sc. The Son was relieved, and the Agreement ſet aſide. Scrope 8 
Ux' and Offey, 24 May 1735. in Dom” Proc, Grounds and Rudiments 
of Law and *Y: 19. Ca1 


(1) Agreements by whom to be perfo;med ; 
and Where the Perſon oꝛ Eſtate will be made 
liable to a Covenant oz Agreement. 


When 4. was 7 A. Articled for the Sale of Land, which he covenanted to convey, 
ing to be but did not covenant for him and his Heirs. Held that 4's 


— 4 Heir ſhall be bound to perform this Agreement, for as much as A. 


miſed that after ſealing of the Articles, was in Nature of a Truſtee for the Plain- 
yy ſet- tiff of thoſe Lands; which Truſt with the Lands. deſcended to the 
de hi and Co- Heir; and decreed accord, Trin. 1094 Gell "9 Vermedun, in Cancs 


3 2 Freem. Rep. 199. 
e and 

her Iſſue; and though this was by Parol only, yet this Court decreed an Wale of it, being in Conſidera- 
tion of Marriage. Cited by Cur as Sir John Otevay's Caſe, Bid. And in the Caſe of Step ens and Baily; 
where Tenant pur auter vie to him and his Heirs articled for a Sale, aud died; although this is ſuch an * 
@s is not Aſſets to the Ber, yet he was N to execute this Agreement. Cited fla 
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Agreements, 
8 A Steward has a general Authority to make Contracts with the 
Tenants, &c. but this will not bind the Lord without his Conſent 
and Approbation, or unleſs Part of the Bargain is actually executed. 
Per Lord Chan. Cowper, Eaſt. 3 G. 1. Viner s Abr. Tit. Contract and 
Agreement, (H) Ga. 357. l % 
Z. Marriage Articles were, that within a Month after Marriage the 
Huſband would ſurrender a Copybold to the Wife for Life, Remainder 
to the Iſue, Remainder to the Heirs of the Wife, and if he ſhould 
neglect or refuſe to make ſuch Surrender, then he would leave the Wife 
oo l. at his Death. No Surrender is made; the Huſband dies after 
the Month without Aſſets. Parker C. decreed. that the Heir at Law 
ſhould ſurrender to the Plaintiff and her Heirs, and till ſurrendered 
he was a Truſtee for her. Here was no Election; if done after the 
Month the 500 J. was not to be paid; thoſe are two expreſs Cove- 
nants, and it is not put in the Alternative, and here is no Purchaſer 
to be defeated ; it is a Charge in Equity. Mzch. 5 Geo. 1. Wood and 
Peſey, Viner's Abr. Tit. Contratt and Agreement, (O) Ca. 36. | 
4. A. being ſeiſed of Lands in Right of his Wife, demiſed the 
ſame for 21 Years, and covenanted for Himſelf and his Heirs, and for 
his Wife and her Heirs, to make a new Leaſe. If A. ſells the Rever- 
ſion to B. having Notice of the Covenant; the Eſtate of B. is bound, 
though at Law ſuch a Covenant runs not with the Land, Wengood 
and Lefebury, MS, Rep, Q. What Term and Year. e . ” 


- 


(K) Concerning unreaſonable Agreements; 
and in what Caſes Equity will give Relief 
on Covenants and Agreements. 


i. JOHE Teſtator had by his Will deviſed (inter als) ſeveral 


Lands to his Wife, Part of which were Copyhold, arid were 


ſurrendred to the Uſe of his Will, and others were not; the Wife 3 
was Executrix, and married the Plaintiff, and they for a ſinall Con- 


fideration got the Defendant and his Wife (who was Heir at Law to 


the Teſtator) to enter into Articles for the Conveying of theſe Lands; 
and making good the Teſtator's Will. It appeared they were no 
well appriſed of their Intereſt when they entred into the Articles, = 
there was ſome Art uſed to bring them to it. The Maſter of the 
Rolls would not decree the Articles of a Feme Covert for conveying 
her Inheritance to be ſpecifically performed, and left the Plaintiffs to 
their Remedy at (2) Law. Lord Keep. affirmed the Decree, but (% A Court 
went upon the Fraud, and did not feem to take Notice of its being of Equity in 
the Inheritance of a Feme Covert, Trin. 1697. Preſivn & Ux and e 1 4 
Maſey & Ux', Prec. in Chan. 76. | Ae 


_ = cretionary 
| FCC C0 | 6 IG db 645 Power to car- 
ry them into Execution, or not; and if it appears they are unfairly obtained, though not to ſuck a Degree as 
to ſet them aſide, yet Equity will not order a Performance, but will leave the Plaintiff to his Remedy at Law 3 
but if the Party who. obtained ſuch Articles has been in Poſſeſſion of the Eſtate, (if the Articles are for the 
Purcliaſe of an Eſtate) and upon the Proſpect of having them performed he has improved the Eftate, he will be 
allowed for ſuch laſting Improvements, on conſenting to deliver up the Articles, and to account for the Profits; 
otherwiſe if he goes on at Law (and fails there) he muſt not expect it. Said per Lord.Ta/bor in the Caſe of 
Savage and'T aylor, Hi. 1736. Ca. in Eg. Temp. Talbot 234, 236. Rules; Equity will not carry unreaſonable 
Bargains into Execution. Yide Caſes before the Houſe of Lords, Brain and Wooley, g Feb. 1721. Carol and 
Chamberlyn, 14 Fuly 1721. 2 and Stanhope, 24 March 1720. Nor where a Perfon of a weak Underſtanding 
9 into it. Vid ſaid Cafe of Carol and Chamberlyn; Ground and Rudin of Law and Eg. 19. Caſes 


2. A. 


/ 
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2. A. ſells an Eſtate to B. with general Covenants againſt Incum- 
brances, and a particular one againſt his Wife's Dower. During the 
Life of A. and his Wife B. articles to ſell this Eſtate to Defendant, 
and by the Articles it was agreed that the Defendant ſhould retain 
400 l. of the Purchaſe Money in his Hands for two Years without 
Intereſt; and if in that Time A.'s Wife releaſed her Dower; the De- 
fendant to pay 400 J. elſe to retain it abſolutely; A. dies; his Widow 
did not releaſe her Dower within two Years, but brought her Writ of 
Dower, but died before a Recovery of it. The Bill was to have the 
For Defen- 400 J. paid; but Relief denied. Per Lord Chan, Mich. 1699: Small 


dant it was and Fitzwilliams, Prec. in Chan. 102: 


faid, and 3 | Vet c . Ik 
Lord = was of the ſame Opinion) that this 400 J. is not in Nature of a Penalty, but the Terms bf the 


A ent and the Meaſure of the Satisfaction for the contingent Incumbrance of Dower ; and the Court would 


hot have relieved on her Releaſe if after two Years, much leſs here, where ſhe was ſo far from releaſing that ſhe 
brought her Writ of Dower ; and if ſhe had recovered it, and lived ſeveral Years, the Defendant could have had. 


only the 400 J. and could not have been permitted, at leaſt in Equity, as Aſſignee of B. to ſue the Covenant of 
A. againſt his own Agreement in Writing, which took Notice of the Dower, and this Covenant and Agreement 
to retain the 400 J. as a Recompence for it; and as he run the Hazard of her living, he ought now to have the 


Advantage of her dying. Jbid. 


Here have 3. A. articles to buy Land, and pays Part of the Purchaſe Money 
_ afterwards he enters into ſeveral Orders of Court to pay the Reſidue by 
which ought ſuch a Day, and in Default thereof to give up the Articles, and loſe 
not {lightly to what he had before paid; but not having complied with theſe Orders, 
— ber he now brings his Bill to have the Purchaſe compleated, on Payment 
if the Defen- of what was due with Intereſt, and to be relieved againſt theſe Orders. 
— 3 Decreed accordingly, on Payment of Principal, Intereſt and Coſts. 
tereſt and Per Lord Chan. Trin. 172 2. Vernon and Stephens 2 Will. Rep. 66. 


Cofts, he will 1 | 
Have no Reaſon to complain of having ſuffered ; on the contrary it would be a very great Hardſhip on the 
Plaintiff.to loſe all the Money which he paid; Lapſe of Time in Payment may be recompenſed with Intereſt and 
Caf, and theſe Agreements were all intended only as a Security for Payment of the Money, which End is an- 
ſwered by the Decree. In 1720. when the Money was to have been paid, there was a great Scarcity of Money; 
alſo at that Time Defendant's Father was dead, which was the Act of God, and his Executors not acting, it was 
ſome Time before the Defendant took out Adminiſtration, with the Will annexed, of his Father, which was the 
Default of the Party; ſo that the Plaintiff's Payment of the Money at the exact Time was diſpenſed with. Said 


per Lord Chan. Bid. 67 & 68. 


4. Upon a Conteſt between M. and T. (who had a joint undivided 
Intereſt in an Eſtate, and who had agreed to ſet a Price upon each 
the other's Moiety) concerning the Meaning of their Articles in Wri- 
ting, by which it was declared that T. ſhould ſet the Price, and that 
upon Payment of ſuch Price, together with the Repayment of 600 /. 
and Intereſt paid by T. to H. he was to convey. T. ſets 700 J. for 
his Right in Writing, and M, accepts thereof ; then M. prefers a Bill 
to have the Agreement performed according to the Parties Meaning, 


tereſt; but M. fays, that T. at the Contract valued his Half but in 
7001, (and the Whole in 1400 J.) and that it was the Intent of all 
Parties that the. 600 7. ſhould be included in the 700 J. and not be 
taken as two different Sums. Lord Chan. diſmiffed the Bill, it ap- 
pearing that as the Agreement was made in Writing, it was unequal 
and againſt Reaſon ; for the 600 /. paid by T. was towards a Mortgage 
to H. and M. had paid towards the ſame about 530 J. which was 70 /. 
ſhort of T.'s Payment; and though M. by Anſwer offered to let his 
Part go on Payment of 70017. including 600 J. paid, yet the other 
had 70 J. Advantage, and ſo unequal and unjuſt in T. to have 1300 J. 
for his Moiety, which made the Eſtate 2600 J. in Value; but he ex- 
cuſed the Coſts on Account of an impertinent Examination on M.'s 
2 Part. 


J. inſiſts that he was to have the 700 J. beſides the Geo J. and In- 
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Pare, Mich. 8. bon and filr Viner's Abr, Tit. C 


and Agreement, (P) Ca. 10. 5 
. | The Bill 2 4 be relieved againſt a Contract in Writing for the Afterwards in 


Gale of eleven Shares of the Luſtring Company, at 58 J. a Share, with 2 


2 ; 1725. on a 
the 10 J. per Cent, which the Company had called in, and which the Rehearing be- 
Defendant the Seller had agreed to pay, the Money to be paid on the _ 
next opening of the Books. Afterwards a Scire Facias iſſued to re- the Plint 
peal the Patent granted to the Company, and at the ſame Time a Pro- inſiſted that it 
clamation was publiſhed to forbid Proceedings in Transfers; and by ver, _ 
the Stat. 6 Geo. 1. cap. 8. it was made a Præmunire to have any able he ſhould 
Dealings with thoſe Bubbles. The Company remitted the Call of run the Riſque 


101. per Cent. and in Lieu thereof accepted of 2 J. per Cent. The 4 — as 


Contract was made in 1720. and the Company never afterwards opened were it to fall 


their Books, nor were they ever likely ſo to do. The Plaintiff 1 


relieved; for the Maſter of the Rolls ſaid, it is againſt natural Juſtice fallen, yet 

that any one ſhould pay for a Bargain which he cannot have; there 2 
ought to be quid pro quo; but in this Caſe the Defendant has ſold the b hers Bo his 
Plaintiff a Bubble or Moonſhine, The Seller in this Caſe is the chief Money. On - 
AQor, he went to Market with the Bubble; and ſince no Transfer = _ 
can be made, and Defendant having recovered at Law on theſe Arti- 3 Plain. 


cles, a perpetual Injunction was granted, and the Defendant, at the tif and Defen- 


Plaintiff's Charge, to enter Satisfaction on the Judgment. Eaſter „ 
1724. Stent and Bailis, 2 Vill. Rep. 217. | + know what 

go 8 they were 
trafficking in, and the laſt Agreement between both Parties being that the Defendant ſhould have his Money 
in all Events, whether the Books opened or not; and ſince there was no Fraud to be imputed to the De- 
fendant, who had himſelf been a fair Purchaſer of this Stock, and not the firſt Projector or Inventor, the Loſs 
ought to reſt where the Law laid it ; and each Side having equal Equity, there could be no room for the Court 
to interpoſe : But his Lordſhip ſaid, he could not divide the Loſs, but would recommend it to both Parties to 
treat together, and ſhare the ſame ; and for that Purpoſe a Day was given to the Parties, who (as the Reporter 
ſays, be heard) agreed the Matter. 163. 221, 5 


e . A EINE 2 SENS * e 8 


6. If a Man buys an Houſe, and before ſuch Time as by the Arti- 
cles he is to pay for the ſame the Houſe is burnt down by Caſualty of 
Fire, he ſhall not be bound in Equity to pay the Money. Said per 
his Honour in the Caſe of Stent and Bailis, 2 Will. Rep. 220. 

7. A. granted to B. a Leaſe of Lands for 9g Years, determinable 
on the Death of three, Lives; which Leaſe was granted upon a Sur- 
render of an old Leaſe of the ſame Lands to A. and was to be fur- 
ant to the Covenants in the old Leaſe, one of which was, that upon 
the Death of any of- the three Lives, the Leſſee if willing might ſur- 
render the old Leaſe ; and thereupon A. upon Payment of an Heriot 
and 8 l. was to grant a new Leaſe for three Lives, &c. But in this 
new Leaſe the Covenant was, that B. on the Death of any of the three 
Lives would avjolutely ſurrender the ſame, and pay an Heriot and 8 l. 
and one of the Lives being now dead, and B. refuſing to ſurrender + 
this Leaſe and renew it, upon Payment of the ſaid Heriot and Fine, 
the Defendant brought an Ejectment, and B. exhibited this Bill, and 
got an Injunction, the End of which was to be relieved againſt the - 
Covenant in the new Leaſe. It appeared that A. had ſo ſettled his 
Eitate that the now. Defendant was only Tenant for Life, and by 
Conſequence if he ſhould ſurrender the Leaſe, the Defendant had no 
Power, to grant.a new Leaſe for three Lives. And the Difference be- 
tween the old Leaſe and the new was proved. Decreed per Lord 
Chan, that ſince the Plaintiff was a Purchaſer of this Leaſe (as every 
Leſſee is) the ſubſequent Settlement made by A. by which the Defen- 
dant is made Tenant for Life, ſhould not prejudice the Plaintiff, nor 
forejudge him of the Benefit of any Covenant in his Leaſe ; therefore 
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there is no Reaſon to excuſe the Plaintiff for Non-performance of the 
Covenant on his Part, becauſe the Defendant is to all Intents capable 
to perform that Covenant on his Part. But his. Lordſhip ſaid, it is 
clear that A. himſelf (who drew the new Leaſe) did draw it in a 
different Manner from the old one, which ſhould have been the 
Standard to guide him, and that it was drawn for his own Advantage, 
but in Equity it ſhall be taken as if it had ſquared with the old Leaſe; 
ſo that if the Leſſee is not willing to renew, he ſhall be quieted in his 
Poſſeſſion under the new Leaſe, as if he held by the old Leaſe. Mich. 
10 Geo. 1. Aſhton and Bretland, 2 Mod. Ca. in Law and Eg. 58. 
8. Leſſee for Years covenants not to alien without Licence of the 
Leſſor, under Penalty of forfeiting the Leaſe; he doth afterwards 
alien without Licence, Equity will not relieve him; for per Cur, 
| where a Man makes a Leaſe for Life or Years upon a Condition of 
Re- entry for a Forfeiture, or that the Leaſe ſhall be void if the Leſſee 
aſſigns or aliens without Licence, and afterwards the Leſſee doth aſſign 
it without Licence ; this is a Forfeiture, and ſuch a Forfeiture againſt 
which Equity cannot relieve, becauſe it is unknow what will be the 
Meaſure of the Damages; for Equity never relieves but in ſuch Caſes 
<vhere it can give ſome Compenſation in Damages, and where there is 
ſome Rule to be the Meaſure of ſuch Damages, to avoid being arbitrary. 
Mich. 11 Geo. 1. Wafer and Mocato, 2 Mod, Ca. in Law and Eg. 
112, 113. "0: 
Ws © & widen Agreement being unreaſonable, the Court would not 

carry it into Execution ; but decreed that it be delivered to the Party 
for whoſe Benefit it was deſigned, that he may have an Opportunity 
to make the moſt of it at Law. Feb. 27, 1726. Squire and Baker, 
Viner's Abr. Tit. Contract and Agreement, (P) Ca. 12. | 

10. Plaintiffs being Aſſignees under a Commiſſion of Bankruptcy 
againſt F. S. brought their Bill againſt Defendant as Executor of D. 
who had lent J. S. ſeveral Sums upon Bonds at 61. per Cent. Intereſt, 
and had taken Advantage of his neceſſitous Circumſtances, and com- 
pelled him to pay 10/. per Cent. to which he ſubmitted, and entered 
into Agreements for that Purpoſe. Decreed at the Rolls, and affirmed 
by Lord Talbot, that the Defendant ſhould account, and that for 
what had been really lent legal Intereſt ſhould be allowed; and what 
had been paid above legal Intereſt ſhould be deducted out of the 
Principal at the Time paid. Plaintiffs to pay what ſhould be due, and 
if the Teſtator had received more than was due with legal Intereſt, 
that was to be refunded by Defendant, and the Bonds to be delivered 
up. Mich, 8 Geo. 2. Beſanquett and Daſhwood, Ca. im Eq. Temp. 
Talbot 38. i ; | BY 

11. A Bargain being hard and unreaſonable, it is a Reaſon ſuff- 
cient why a Court of Equity will not give its Aſiſtance, as in the 
principal Caſe, where a young Gentleman that has a Remainder in 
Tail expectant on the Death of his Uncle without Iflue, and alſo 
expectant on his Father's Death, of an Eſtate of 300 J. per Annum 
Value, ſells this Remainder for 300 J. Two Manors are inſerted in 
the Deed, and it was agreed on all Hands that it was deſigned the 
Defendant ſhould have but one of them ; the one did not know what 
he ſold, and the other did not know what he bought; ſuch a Con- 
tract never was aſſiſted, and there can be no Ground to give Relief 
to ſuch a Purchaſer, Per Lord Chan. Hl, 1740, in the Caſe of 
Sir Jobn Barnardifion and Linguvod, Barnard. Rep. in Chan. 341. 
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A V. 
Amendment. 


(4) In what c 


, 


aſes to be allowed, and in 
what not. 


1. A Writ of Error being brought to reverſe a Judgment given in 

A a Formedon for an Error in the Original, it was prayed in 
Chancery that the Original might be amended. Note; (4 

Fine was levied of the Lands twenty Years fince.) And Lord Chan. 

ordered, that if the Formedon were brought within five Nears after the 

Fine, it ſhould be amended, otherwiſe not. Trin. 1678. Anon. 

2 Freem. Rep. 39. | | | 

2. On a Plea in Abatement for want of proper Parties, it is in the 

Power of the Court to diſmiſs the Bill without Prejudice, or to give 

Leave to amend on Payment of Coſts of the Day: Per Lord Chan. 

Parker in the Caſe of Stafford and City of London, Eaſter 1718. 

1 Vill. Rep. 428. | | 

3. A. bronght a Bill in the Dutchy Chamber againſt B. who de- 

murred to the Bill, and the Demurrer being allowed, afterwards the 
Chancellor of the Dutchy gave Leave to A. to amend, which B. in- 

ſiſted to be utterly irregular, and that A. ought to be put to bring a 

new Bill, in Regard that by the allowing of the Demurrer the Cauſe 

was out of Court, though before the arguing thereof A. might have 

amended (a). Trin. 1725, Lord Conin and Sir Foſeph Fekyll (a) agreeable 
Maſter of the Rolls, 2 iv Rep. 300. &/7 be Jeh 88 was 


| urged by B. it 
was ſaid by Lord Talbot, ꝙ Decemb. 1736. in the Caſe of yerſus Baines, that after a Demurrer to the 
whole Bill allowed the Bill is regularly out of the Court, and no Inſtance of Leave to amend it. Ibid. in 


oy - 


a Note. 


4. There does not appear to be any Precedent in Chancery of an 
Amendment to a Bill in a Part wherein it has been diſmiſſed upon the 
Merits. Said per King C. aſſiſted by the Maſter of the Rolls in the 
* of Sir John Napier and Lady Effingham, Hil, 1726. 2 Vill. 

ep. 402. i | | 

5. An Anſwer. was amended after Hearing and Decree on a very 
full Affidavit of the Solicitor and his Clerk, that the Miſtake was in 
ingroſſing the Anſwer from the Draught, and the Draught produced. 
Upon ſolemn Debate before King Chan. aſſiſted by the Maſter of. the 
Rolls, though no Precedent could be ſhewn that this was ever done after 
the Cauſe heard; and this Matter had been before denied on a Petition 
and on a Motion. Mich. 1727. in the Caſe of The Counteſs of Gainſ= 
borough and Gifford, 2 Will. Rep. 424, 427. 

6. Where it appears to the Court that either the Examiner is 
miſtaken in taking the Depoſition, or the Witneſs in making it, the 
Court will order ſuch Depoſition to be amended, and the Winch to 
ſwear it over again even after Publication, for until Publication it is 

impoſſible 


*% 


— 


R Amendment. 


— 4 1 Fea 
— 


His Lordſhip impoſſible 'to know the Miſtake ; and King Lord Chan. in the prin- 


— 1 _ Caſe ordered accord”, Mich, 1731. Griells and Cane 2 Vill. 
the Advance- Rep. 646. 

ment of Truth 

and Juſtice that ſuch Miſtakes ſhould be amended; and the ſooner the better, in Regard the Witneſs may be 


dead, or in remote Parts, before the Hearing ; that it would be hard and * to pin a Witneſs down to what 
is a Miſtake, by denying to OY it. Bid. 647. | 


i 


Bernard 2 7. Where three or four Orders are obtained for the Amendment of 
Rep. 3 a Bill, and new Ingroſſments made under thoſe Orders, the Rule is, 
e and if the Plaintiff moves for further Liberty to amend his Bill, he ſhall 
7555 8 C. pay full Coſts to be taxed. Said per Lord Chan. Hil. 1740. Anon, 


ſtates it, That MS. Rep. f 
Plaintiff had 
obtained three ſeveral Orders to amend his Bill upon Payment of 20 J. Coſts ; and under theſe Orders had 


amended accord. Then he moved for a fourth Order to amend upon the like Terms, when it was inſiſted 
that he ought to pay full Colts But the Court inclining to allow of the Amendment, the Defendant conſented 
to it, upon the Plaintiff's agreeing to wave the Exceptions which he had taken to the Anſwer. Hereupon the 
Plaintiff amended his Bill, by adding a new Ingroſſment of 1 F Sheets; and it was now moved that this laſt 
Order might be diſcharged, or elſe that the Plaintiff might pay full Colts for the Amendment. But Lord Chan, 
obſerved, that at the Time the laſt Order was made the Motion was defended, and there was a Conſent ; for 
which Reaſon his Lordſhip would not > the fourth Order, or * chat full Coſts W be paid. 


(a) There is 8. Defendant ILY for Leave to amend bis (a) Anſioer, by 


2 ſtriking out particular Words, and inſerting others in their Room. 


cerning the Defendant made an Affidavit of the Miſtakes in the Anſwer, and 
* 1 which was corroborated by the Afrdavit of another Perſon. Lord 
hey axe Char. If there had been only the Defendant's Affidavit I would not 


and they are 
in the Diſcre- allow of the Amendment, but as there is the Atfidavit of another 


cion of the Perſon I will; and ordered accord. Eaſter 1740. Woodgate and 


mendments Fuller, MS. Rep. 

have not been 

confined merely to Miſtakes in the [ogreſlibine of an Anſwer, where that has differed from the original 
Dravght ; but Anſwers have been allowed to be amended whete there have been Miſtakes in it in Matter of 
Fact. Said per Lord Chan. bid. And his Lordſhip alſo ſaid, that he had known an Anſwer allowed to be 
amended even after the Defendant has had a Proſecution of Perjury commenced againſt him for what he had 
ſworn in his Anſwer ; but that has been only where the Circumſtances have been extremely ſtrong, to ſhew that 
it could have been only a mere Miſtake. In the principal Caſe the Nature of the Fact ſpeaks it, that as the 
Anſwer now ſtands, the Clauſe inſerted in it could not have been inſerted to ſerve any Intereſt of the Defen- 
dant ; it was not a Tad. aſſerted by the Anſwer, but admitted by it. IB —Parnerd. Eq. Rep. 50. S. C. and P. 
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charge. 
1 cd to another 
in Fee, 'for 
Life or Years, 
charging the Perſon only of the Grantor. Co. Lit. 144. 6. ; But if a Man would that another ſhould have a 
Rent-charge iſſuing out of his Land, but would not that his Perſon be charged in any Manner by a Writ of 
Annuity, then he may limit ſuch a Clauſe in the End of his Deed ; Provided always that this preſent Writing, 
nor any Thing therein ſpecified, ſhall any way extend to charge my Perſon by a Writ or an Action of Annuity, but 
only to charge my Lands and Tenements with the yearly Rent aforeſaid; and then the Land is charged, and 
the Perſon of the Grantor 2 Co. Lit. gfe 20, — — ow is, becauſe the 'Per/on is not er- 
preſly charged by ſuch a Grant, but by Operation of Law. But a Proviſo not to charge the Land is repugnant. 
pay — 1.8 37 Elix. in Cuſu Fulwood and Ward, Poph. Rep. 87. A Man ought to grant an 
Annuity for him and his Heirs, otherwiſe the Heir ſhall not be charged, nor can it continue after his Death; 
contrary of the Grant of a Rent out of Land, or a Grant of a Rent whereof. he is ſeiſed. Note; a Diverfity 
for this charges the Land, but an Amuity charges the Perſon only. Br. Charge, pl. 54. cites 21 H. 7. 1. per 
Butler, where a Man grants an Annuity to J. S. and his Heirs; this ſhall not ſerve but during the Life of the 
Grantor, and yet there is a Fee-ſimple determinable upon the Life of a Man. Br. E Hates, pl. 65. cites 
41 H. 7. 4- But if he had granted. it for him and his Heirs to the other and his Heirs, it is otherwiſe. But 
of Grant of a Rent out of Land to J. S. and his Heirs, it is good, for the Land is charged; and in the other 
Caſe the Perſon is charged, which cannot extend to the Heir without expreſs Words, Br. bid. 


(A) Concerning both, 


4. Y WY. by Will deviſed 10 l. per Ann. to A. for Life, chargeable 
: on ſeveral Houſes, and made his Wife Executrix, and died; 
and after ſhe made her Will, and thereof J. S. Executor, 

and thereby alſo deviſed 10 J. for Life to A. And F. S. being ſeiſed 
in Fee of an Eſtate of Inheritance of his own, ſettled this Eſtate on 
himſelf for Life, Remainder to his firſt, ſecond, &c. Sons in Tail, 


"Remainder to Truſtees for 99 Years, in Truſt to pay his Debts and 


Legacies, and afterwards that A. ſhould receive 20 J. a Year for Life, 
and afterwards died without Iſſue, whereby the Term veſted in the 
Truſtees to execute the Truſt ; A. preferred his Bill againſt the Tru- 
ſtees for Payment of the 20 J. deviſed to him by the ſeveral Wills, 
for that J. S. having waſted the Aﬀets, it was a Debt due to him to 


which the Truſt was ſubject, as alſo for the 20 J. Annuity ; and the 


Queſtion was, whether A. ſhould have the 20 J. only, or 40 J. in 
Regard that the ſeveral Annuities of 10 J. amounted to the Sum of 
201. Ard the Eftate on which the ſaid ſeveral Annuities were 
charged coming to J. S. and he having out of his wn Eſtate alſo 


granted an Annuity of 20 J. to A. for Life, the other Queſtion was, 
whether that ſhould be conſtrued in Satisfaction of the 20 J. he was 


obliged to pay purſuant to the ſeveral Wills ? And Lord Chan, agreed 
the Gifts by the Will good, and that where a' Man being Debtor in 


' 101. gives 20 J. that ſhall be a Satisfaction, not a Legacy; and aid 


his private Opinion was, that the 20 J. Annuity was intended for Sa- 
tisfaction, and that there was no Caſe like this in Point; and decreed 
the 10 J. firſt deviſed to be paid prior to the other 10 J. deviſed by N 
F. S. the Executor; and if A. will take the 20 J. Annuity by the 
dettlement, he may ſubject himſelf to all Incumbrances ; but the In- 


Vo L. II. cumbrances 


| _ — a 
6d Annuity, and Rent-charge. 
cumbrances prior in Point of Time to be preferred, and the other 
Incumbrancers had Notice of the Deed to be poſterior. to their In- 
cumbrances; and therefore the Incumbrance by Judgment being a 
Lien on the Land, prior to the-Grant of the Annuity, ſhall be pre- 
ferred before the Grant of the Annuity, becauſe, his Charge on the 
Land is poſterior. Note; It was agreed that Cots ſhould be decreed 
againſi A. the Plaintiff, becauſe he knew in his Conſcience that J. S. 
bene, tbe 20 l. Annitity for Satirfction. Baſt. -7 Ain. Daviſon 
and Goddardk U & al, Gilb. Chan. Rep. 655. 
2. An Annuity of 40 J. per Ann. charged upon Land; the Tenant 
inſiſted to have a Dedution of 45. in the Pound for Land-Tax, but 
Sq in the Caſe hecauſe the Aſſeſſment in the Pariſh where the Lands lay was no more 
5 - than 2 8. 6 d. ſuch a Deduction was only allowed. Eaſt. 8 Ann. King 
heard at the and Weſton, MS, Rep. bs 
| — 1 Jh. Mich. 1719, where one in 1683. in Satisfaction of a Widow's Dower mortgaged Lands, on 
Condition to pay her 20/. pen Arn. whereupon the Court held, that this being an annual Payment ſecured by 
Land, ſhould anſwer Taxes in Proportion as the Land paid, but refuſed to make the Aunuitant refund in Reſpe of 


the Payments ſhe had received Tax free, and for which the Party paying had omitted to deduct. 3 Will, Rep. 128. 
in a Note. Vide the Caſe of Green and Marygold, P. 64. Ca, 8. and the Notes there. 


1 Will. Reg. 3. J. S. by Will directs that A. ſhould live at his Houſe at C. and 
1 3 that A. s Son ſhould cohabit with her there, in the ſame Manner as 
in the Caſe of he then did with the Teſtator; that A. ſhould be at all the Charges of 
e ene Houſe-keeping, Servants Wages, and Coach-Horſes, to the Number 
Edge, © eb that the Teſtator maintained; and to enable her ſo to do, he directed 


tra, and 


which I take that an Annuity of 1200 J. ſhould be paid A. by Quarterly Payments 
to be the ſame during her Life, That im Caſe her Son ſhould marry, and A. ſhould 
: think fit to live from him, and to quit the Houſe and Furniture, then 
ſhe to have 250 /. per Ann. for Life. The Son married, and he and 
his Wife were not inclined to live with A. at the ſaid Houſe. It was 
reſolved by Lord Chan. Parker, that the Son might live at the Houſe 
with his Mother as formerly he did with the Teſtator ; but if he 
would live there with a greater Number of Servants, &c. than were 
: in the Teſtator's Life-time, that his Mother was not bound to main- 
tain them, That ſhe is only to maintain him in the ſame Plight and 
Manner as the Teſtator did. That there ought not to be any Abate- 
ment of the 1200 J. Annuity by Reaſon of the Son's Abſence, any 
more than there ought to be for the Years that he travelled after the 
Teſtator's Death ; and though he had died there ſhould be no Abate- 
ment of the 1200 /. per Ann, by the fame Reaſon there ſhould be no 
Abatement in Reſpect of the voluntary Abſence of the Son, for that 
the Teſtator intended that in all Events during the Life of the Mother 
there ſhould be the ſame Hoſpitality as in his Life-time, only in Caſe 
ſhe ſhould leave the Houſe (which was left to her Election) there ſhe 
was to have but 2 50 l. per Ann. That this 1200 J. per Ann. was to be 
paid her very exactly, (viz.) Quarterly during her Stay in the Houſe ; 
and Care is taken that even the Repairs of the Houſe ſhall be paid 
| out of the other Part of his Eſtate. Hl. 1519. Anon. MS, Rep, 

The Will be- 4. F. S. being ſeiſed in Fee of Lands in Ireland, and he and his 
2 mu” ang Wife living in England, by his Will made in England deviſed theſe 
che Huſband Lands to a Truſtee (who alſo lived in England) for 500 Years, in 

and Wife and Truſt out of the Rents, Cc. to pay an Annuity of 80 J. per Ann. to 


ming m eg. his Wife for Life. Macclesfield C. decreed the Plaintiff to be paid 
| 1 her 


land, and this | 
ife, the 80 J. per Ann, ſhall be intended 80 J. per Ann. of that Country where the Will was 


being a Pro- 
viſion for a W 


made; for it cannot be conceived that the Teſtator thought of ſending his Wife every Year to Feland to fetch 
her Annuity, Said per Lord Chan. Bid. Vide the Caſe of Phipps and Earl of Ang leſia, P. C. 
1 1 | 
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Annuity; aud'Rent-charge, + 
her Annuity: in {Engliſh Money, without and Charge of Remittance, 
and with Coſts. Hil. 1722. Wallis and Brightwell, 2 Will. Rep. 88. 
- 6; A. by Will gives an Annuity of 20 J. per Ann. to F. S, out of 


— TY EO 


6 


- 


— 
— 
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bis 77 onal Eſtate. It happened that F. N. the Executor had ſaid, 
why would go to Gaol and leave the Legatees unpaid; and though 


the Annuity was by the Will made payable Quarterly, yet it was 


three Years in Arrear (a). It was prayed that the Executor ſhould (c Mov, Te 
give Security for the Payment of the Annuity. The, Executor having £040 
by his Anſwer ſubmitted it to the Court whether he ſhould give any tant that theſe 


Security, and appearing to have expreſſed himſelf in Words threatning care ſhould 


& 4 o - 4 | 


N 4 a eels 23g 7 : 
to defeat the Annuity, his Honour ordered the Maſter to ſee a ſuffi- 3133 


— 


cient Part of the perſonal Eſtate ſet apart and aſſigned to a Truſtce, his is caly 
. ATA: 7 4 14 n Wap B „, done re 
in Truſt to ſecure the Annuity. Tin. 1723. Batten and Earnlah, ere are ont 


2 Will, | Rep. 1 03: | Arrears ; but 


. It is not uſual to compute Intereſt for ſo mall a Sum. tid. 


6. A. deviſed that his Executors ſhould ſell his Lands in 1 and In this Caſe it 
inveſt the Money ariſing from that Sale, and the Surplus of his per- was inſiſted 
Men | | that the Eſtate 
ſonal Eſtate, in purchaſing an Annuity of 100 J. per Ann. for J. S. - Queſtion: 
for ber Life, out of which ſhe was to maintain ber Children, and deſcended t 
gave 30 l. to each Child, to be raiſed out of the ſaid Annulty and pull) Bd 
his perſonal, Eſtate, and the Overplus (5) of his perſonal Eſtate he Ihich Reaſon 
gave to F. S. The Teſtator dies, and the intended Annuitant dies he qught to 
three Months after the Teſtator. The Teſtator's Executors re- 1 
nouncing, Adminiſtration with the Will annexed was granted to yur the Court 
Plaintiff, who was alſo the Adminiſtrator of J. S. (the intended An- ern this. it 
nuitant) and with the Children of F. S. brought this Bill againſt the % * — 


Teſtator's Heir at Law, to compel him to join in a Sale of the de- int» perſonal 


viſed Lands. King C. decreed the Land to be ſold, and the Money #/«t; and 


VII ; : I yore: ſaid, that if 
ariſing by the Sale, as perſonal Eſtate, to be paid to the Plaintiff, (the che Executors 
Adminiſtrator of the intended Annuitant) he paying the Childrens had Told the 
Legacies. But the Heir at Law was ordered his Cofts (c). | Mich. — v4 
1725. Yates and Compton, 2 Will. Rep. 308. after the Te- 
| = . N | | Rator's Death, 
and before the Death of the intended Annuitant, then (probably) the Annuitant's Adminiſtrator ſhould on her 
Death have. had the Monty, or (perhaps) ſhe might in her Life-time have come into Equity, and have prayed 
that at leaſt Part of the Money ſhould have been kept for the Children, and not inveſted in the Annuity ; nor 
ought the Delay of the Executors in not ſelling the — in Queſtion within the ſaid three Months to hurt the 
intended Annuitant or her Children. Said per Lord Chan. id. 311. (5) The Intention of the Will 
was to give all away from the Heir, and to turn this Land into perſonal Eſtate. Said per Lord Chan. Bid. 
310. (e) Though by the Regiſter's Book the Decree appears to have been as here ſtated, yet it is not 
mentioned in what Right the Court took the Plaintiff to be intitled. Bid. 311. in a Note. 


7. J. H. being poſſeſſed of a Term for Vears in certain Lands lying 
in the County of Mzddleſex, granted an Annuity of 40. to the 
Plaintiff, to be iſſuing out of theſe Lands; the Defendant being con- 
cerned for F. H. in the Management of his Affairs, knew that J. H. 
had granted this Annuity to the Plaintiff, and had ſeen the Deed, and 
paid him Part of the Annuity upon F. H.'s Account : Afterwards 
F. H. purchaſed the Reverſion of theſe Lands, and then the Defen- 
dant purchaſed the Term and Reverſion of J. H. Then J. H. dies, 
and the Defendant refuſed to pay the Plaintiff his Annuity, becauſe 
the Deed by which J. H. had granted it was not regiſtred in the = 
publick Office appointed for that Purpoſe, according to the Stat. 

7 Ann. c. 20. ſect. 1. which requires that all Deeds or Conveyances 
of, and all Incumbrances upon, any Lands lying in the County of 
„ Mzadleſex ſhould be regiſtred, otherwiſe every ſuch Conveyance 
** ſhall be void againſt any ſubſequent Purchaſer for a valuable Confi- 
«© deration,” The Defendant therefore inſiſted that he was a ſubſequent 

| Purchaſer 
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64 Annuity, aud Rent-charge. 


Purchaſer for a valuable Conſideration, and that the Plaintiff's Claim 
of an Annuity could not affect him, becauſe it was not regiſtted, 
whereas his Conveyance was duly tegiſtred. But all the Barons were 
clearly of Opinion, that the Plaintiff was intitled to have his Annuity 
out of theſe Lands 2gainſt the Defendant notwithſtanding this Statute, 
for the Statute only intended to give ſuch Notice of former Jacum- 
brances to Purchaſers that they might not thereby be defrauded ; but 
if a Man knows of his own Knowledge that there is a prior Incum- 
brance, and notwithſtanding that Knowledge will be a Purchaſer, the 
Statute was never intended to .relieve ſuch. an one, though the firſt 
Incumbrance was not regiſtred; for where a Man purchaſeth with 
Notice of a prior Incumbrance, he purchaſes with an ill Conſcience, 
and in a Court of Equity his Purchaſe ſhall never be eſtabliſhed ; 
and the Statute does not confine a Man's Notice to be only from 
this publick Office, for if he hath Notice by any other Ways or 
Means, it ſhall bind him in a Court of Equity. Therefore they de- 


creed the Plaintiff his Annuity, and the Arrears of it. Mich. 12G. 1. 


Cbeval and Nicholls in Scacc', MS. Rep. 
If a Deviſebe 8. A. by Will in 1677. deviſed Lands of 62 J. per Ann. to Tru- 
4 a 3 of lies, to 75 out of the Rents and Profits 30 l. per Ann. 10 his Wife 
al Fans by for ber Life, without any Deductions, in Sattsfaion for her Dower ; 
expreſs and the Queſtion was, whether there was to be an Allowance for the 


87 Land-Tax or not? Held per the Maſter of the Rolls, that this De- 


nevertheles viſe was to be confidered as a Rent-charge to the Wife, and there- 
by the Land- fore as all ſuch Rents are chargeable by the Land-Tax Act, ſo ought 


"Tan AG B&-": 3 ; : 
Fleet there is this; and the Saving in that Statute of Covenants and Agreements be- 


no Saving, as tween Landlords and Tenants does not extend to this Caſe. But 


S „note, That as the Party had paid the Annuity without deducting the 


tc. between Tax, the Court would not go back to make the Party refund, nor was it 
Landlords and ſi much as prayed. Mich. 1727. Green and Marygold, Viner's Abr. 


Tenants But Tit. Deviſe, (M. d.) Ca. z. Vide the Caſe of King and Weſton, 


Words of Ex- P. 62, Ca. 2. and the Notes there, 
ception are N 
not ſo ſtrong, it is not ſaid clear of Taxes, or without Taxes, but without any Deductions, ſo that Teſtator 


ſeems not to have had the Caſe of Taxes under his Conſideration, but Deductions of other Kinds; and there is 


no Reaſon why the Teſtator if he had intended it to be clear of Taxes ſhould not have mentioned the Word 
Taxes, ſince if no Land- Tax was then actually in Being, it was a kind of Tax that had been before, and was 
well known. That every Land-Tax is a new Grant to which all are Parties, and thereby is a Liberty to dedu& 
out of all Rent charges and Annuities, Said per his Honour, Bid. 


9. A. by Will directs that his Truſtees ſhould out of the Rents 

and Profits of his Eſtate raiſe and pay unto his Son B. and his Wife, 

(over and above what the Teſtator had by his ſaid Will before given 

It was ob- them) 100 J. per Ann. during their reſpective Lives, 601, per Ann. 
ſerved that the "hereof to be paid to the Wife for the better Support of herſelf and 


60 J. per Ann. * "= 
given to the Daughter, the Remaining 401. per Ann. to go to the Son, The Son 


Wife was not dies in the Teſtator's Lite-time ; the Son's Wife ſhall have the Whole 


_ tool. per Ann. Decreed by Sir Joſeph Jekyll Maſter of the Rolls, 


the Coverture, Hil, 1731. Cowper and Scot & al, 3 Vill. Rep. 119, 121. 


or during the 
joint Lives of her and her Huſband, but generally, and ſo muſt be intended for her Life, as any general 


Deviſe or Grant muſt be taken to be for the Life of the Deviſee or Grantee. Sed per Cur?, Tho? this Clauſe 
be unſkilfully penned, yet it is plain and expreſs that the Teſtator's Son and his Wife ſhould have an An- 
nuity of 100 J. per Aun. for their reſpectiue Lives, and ſuch expreſs Deviſe is not to be controlled by Words 
that are doubtful, and barely capable of another Conſtruction. The Teſtator may well be intended to have 
meant that during the Coverture 60 J. per Ann. out of the 100 J. per Ann. ſhould be allowed for the Mainte- 
nance of the Wife and her Daughter, and not that the Daughter's Maintenance ſhould remain a Clog on the 
Wife during her Life, if ſhe ſhould happen to ſurvive her Huſband, and when probably her Daughter would 
have had another Proviſion fallen to her on the Death of her Father, as in Fact ſhe had. id. 122. 


10. Where 
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10. Where A. by Will charges the Reſidue of his perſonal Eſtate 
with 40 J. per Anny to his Wife, to be paid Quarterly, and this 
Eſtate appears to conſiſt of ſome Bonds or Securities, the Court will 
order the Executor to bring before the Maſter ſuch Part thereof as 
may be ſufficient to preſerve this Annuity for the Widow. Decreed 
by Talbot Lord Chan. Mich. 1734. Slanning and Style, & econtra, 


3 Will. Rep. 334, 336. 


11. J. S. had a Rent-charge of 166 per Ann. granted to him 


* 


and his Aſſigns for three Lives. J. S. and his! Wife mortgage this 


Rent- charge to B. In the Premiſſes of the Mortgage Deed the Rent- 


charge was granted to B. his Executor, Auniniſtrators and Aigns, 
Habendum to him, his Heirs and Afigny, during the three Lives for 
which this Rent was originally granted; upon ſpecial Truſt that B. 
his Executors, Adminiſtrators and Afigns, ſhall enjoy 1001. per Ann. 
out of it to their own proper Uſe till the Mortgage Money uus paid, if 
the Lives ſhould ſo long live. The Mortgagee made his Will, and 
thereof Plaintiff his Executor. Though according to the Habendum 
of the Mortgage Deed, (which in this Caſe ought to take Place) the 
legal Eſtate in this Rent belongs to the Heir at Law, yet the Executor 
within the Meaning of the Truſt of the ſame Deed is intitled to the 
Benefit of it, it being expreſly declared by the Deed, that the Mort- 
gagee, his Executors, Adminiſtrators and Aſigns, ſhould enjoy the 
Benefit of 100 J. per Ann. Part of the Rent-charge, to their own 
Uſe till the Mortgage was fatisfied, if the Lives continued ſo long. So 
decreed by the Maſter of the Rolls, upon Time taken to conſider of 
_ Point, Eofter 1740. Kendal and Migfieid, Barnard, Chan, Rep. 
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murrers. 


(A) Antwer; In what Cafes the Defendant is not obliged 
to Inſwer the Bill; — And how far the Anſwer of one 
all: affect another. 


(B) In what Caſes an Anſwer (or h may be put in without 


Oath. 


(O) Ot the Traverſe to an Anſwer; And how a Cozpoza- 


tton Aggregate anſwer. 


.(D) Of referring. Anſwers (or Bills). taz Standal, Impertle 


(E) Plea — — be a good Plea, and — not ; 
- " and'ih-what'Caſes'n\Plea ſhatl-ffakd fo2 an-Anfwer, &c. 
(F) Demurrer; — Mhat ſhall be a good Canſe of Demurrer, 
and what not. 


(8) Anfwering, Pleading and Demurring to the ſame 
Bill, &c. 


(A) Anſwer ;—Jn what Caſes the Defen- 


dant is not obliged to Anſwer the Bill 
= = the Ankwer ok one ſhall affect 
another. 


who anſwers, That he doth not know any Thing that is 
prayed in the Bill, but as an Officer. Reſolved by all the 
Barons, That he is not obliged to anſwer the Bill, becauſe every Sub- 
ject may have Knowledge of it, paying the uſual Fees ; and it is not 
charged in the Bill tl the Defendant had. any Intereſt in the Thing 
which is demanded, neither is it alledged that he hindred any Perſon 


1. T* E Bill was brought againſt an Auditor of the Dutchy, 


from ſearching, Eaſt. 7 Ann. FE and Bellamey in Scacc MS. 


Rep. 

922 Where the Huſband will gon to the Prejudice of the Wife, 
who is an Executrix, a Court of Equity, upon a Motion, will give 
Leave for her to anſwer ſeparately. Eaſt. 8 Ann. Anon. MS. Rep. 


3. Regularly 


* — 


Anſwers, Pleas and De- | 
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' appearing. tobe groundleſs,, and diſcharged him out of Cuſtody, Hl, 
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Regularly the Anſwer of one Defendant ſball not be made uſe of (a) The 4n- 
as Feder ein em Defendant (a); but one Defendant ſaying 2 44 one 
by his Anſwer that he was much in Years, and could not remember 9, made 
the Matter charged in the Bill, but that J. S. was his Attorney, and uſe of againſt 
tranſacted this Matter; and F. S. being made a Defendant, and giving _ r 
an Account of this Matter, here, upon a Motion for an Injunction, for chis, a- 
Lord Cewper ſaid, that theſe Words in the Defendant's Anſwer mongſt o. 
amounted to a referring to the Co-Defendant's Anſwer, and for that 82 
Reaſon the Attorney's Anſwer ought to be received, and accordingly that were al- 


was read againſt the firſt Defendant, Micb. 1715. Ca. 75. Anon. * 


2 Will. Rep. 300. | | Co. Defendant, 
| | «who might put 

in Anſwer in my Favour, and the other Defendant would have no Opportunity of croſs examining to it. 3 Will, 

Rep. 31 1. in a Note by the Editor. ; 129 


4. One Defendant ſhall not be prejudiced by the Admiſſion of ano- 
ther. March 6, 1720. Cheevers and Geoghegan, Viner's Abr. Tit. 
Chancery, (X. a.) Ca. 6. cites it from a MS. Table, 

5. A Man is not obliged to anſwer any Queſtion which may ſub- (2) Vide P. 
ject him to a Penalty (a). November 17, 1725. Paxton's Caſe, Sel. 
Ca. in Chan. 53. | * 15 


(B) In what Caſes an Anſwer (or Plea) may 
| be put in Without Oath. 


1. IT was ruled by the Lord Keẽp. that a Pha of Outlawry ſhould 
be put in without Oath, "becauſe: of the Averment of Identity of 
Perſons ; and his Lordſhip alſo ruled, that a Plea of the Privilege of 

Oxford ſhould be put in without Oath. Micb. 1674. Maſters and 
Nen, a NU Rep. 143; 1 wi bao pm pos | 
2, Macclesfield Lord Chan. on Petition allowed a Quaker, who was His Lordſhip 


committed for not anſwering to a Bill exhibited againſt him, to put _— vg — 
in his. Anſficer without, Oath or Affirmation, (his Conſcience being ſo more . 


tender that he could not prevail upon himſelf to do either) the Bill Juſtice than to 
make a Court 
of Juſtice and 
1721. Wood and Story & al, 1 Will. Rep. 781. the Proceſs 
CSSC — | thereof a 
Means of Opyreſſion ; and whenever that appeared to be the Caſe, his Lordſhip ſaid he would relieve the Party 
oppreſſed. 167d. 782. And in a Note there, it is ſaid that the like Order was ſaid to have been made by 


* 


Lord Harcaurt in Dr. Heatheate's Caſe. Eil. 382 


the Fact, he muſt traverſe or deny it If Mas 


as the Caſe requires]. Hire. 4 3 . gives a general 

"7 A 5 Is 15 requires) direttly, and not by way of Negative preg- S, es 
ant; as W he be charged with the Receipt of a Sum of Money, he a particular 
muſt deny or traverſe ;that he. bas. not received that Sum, or any Part . bt ** 
thereof, or elle. ſet forth-<abat Part he has received; and if a Fact be 33 
a 1 5 22 mY 9 f the general, 
5 8 * | PD. S yet he muft 

anſwer it particularly, or elſe it may be demurred to, for that may be a Matter of Judgment. November 17, 

1725. Paxton's Caſe, Sel. Caſes 53. So if Defendant anſwers, he muſt anſwer the Charge in the Bill, 

7. what he anſwers might have been good by way of Plea. 10 November 1725. Richardſon and Mitchell, 


in Point in Chan, 51. The Caſes of Stephens and Stephens, and Edwards and Freeman, were cited as Caſes 
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68 Anſwers; Pleas. and Demurrers, 


laid to be done with divers Circum/iances, the Defendant muſt not 
deay or traverſe it Iiterally as it is laid in the Bill, but muff anſwer the 
 » Point of Subjtance poſitively and certainly. Clarend, Ord. 18 Car. 2. 

| 2. Where the general Traverſe is omitted at the End of a full An- 
fwer, yet the Anſwer is good, and not to be ſuppreſſed; for where 
every Clauſe in the Bill is fully anfavered, the adding the general Traverſe 

is rather impertinent than otherwiſe ; and if Iſue is taken upon this 
Traverſe, it is a Dental only of every other Thing not anſwered before by 

the Anſwer. Said per Macclesfield C. and his Lordſhip ſaid, that this 


— — — 8 — 
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general Traverſe ſeemed to him to have obtained formerly and in an- 


tient Times, when the Defendant uſed only to ſet forth his Caſe in the 

Anfiwer, without anſwering every Clauſe in the Bill; and for that 

Reaſon it was the Practice for the Defendant to add at the End of the 
Anſwer this general Traverſe, Mzch. 1722. Anon. 2 Will. Rep. 87. 

3. Where a Corporation Aggregate (ſuch as the Eafi-India Com- 

| pany) are Defendants, they anſwer no otherwiſe than under their com- 

mon Seal, and are not liable to a Proſecution for Perjury though their 


(a) A Bill 4. Anſwer be never ſo falſe (a). Said per Talbot C. in the Caſe of Wych 
gainft a Cor- and Meal, Trin. 1734. 3 Will. Rep. 310, 311. 

ration to diſ- | | | 
— Writings ; Defendants Anſwer under their common Seal, and ſo not being ſworn, will anſwer nothing in 
their own Prejudice. Ordered that the C ert of the Company, and ſuch principal Members as the Plaintiff ſhould 
think fit, anſwer on Oath, and that a Maſter ſettle the Oath. Per North wy” Hil. 34 & 35 Car. 2. Anon. 


1 Vers. 117. id the Caſe of Wych and Meal, Tit. Demurrer, P. 


(D) Df referring Anſwers (or Bills) foꝛ Scans 
dal, Impertinence, Jnſufficiency, &c. 


(3) Ora Bill. 1. JF an Anſwer (b) contains ſcandalous Matter, it may be ex- 

dren punged upon Motion, and the Party that ſanders ſhall pay 
Co/?s This was agreed by all, but the Doubt was, whether this 
could be done at the Hearing of the Cauſe. Lord Chan. ſaid, he did 
not remember that it ever had been done; but ſaid, he would ex- 
punge the ſcandalous Matter if the Plaintiff would not inſiſt upon 
Coſts. But the Counſel not being ſatisfied with that, Precedents were 
ordered to be ſearched, Trin. 7 Ann. Anon. MS. Rep. 

2. If the Plaintiff refers the Anſwer for Scandal and Impertinence, 
and the Maſter finds it, neither, the Plaintiff in his Exceptions to the 
Report muſt ſhew wherein, in what Line or Page, and how far the 
Anſwer is ſcandalous, or impertinent; and it is not ſufficient to ſay in 
general that it is ſcandalous and impertinent. Per Lord Macclesfield, 
Trin. 1723. Craven and Wright, 2 Will, is 181, 

And it ſeems to be a ſtronger Caſe where Exceptions are taken 
to an Anſwer for Inſufficiency, and the Maſter reports it ſufficient, 
that the Exceptions to the Report ſhould ſhew wherein the Anſwer is 
inſufficient Per Macclesfield C. -Tbid, 7” 

4. So if a Bill or Anſwer be referred for Scandal, and the Maſter 
reports it ſcandalous, if the Maſter has once expunged this Scandal, 
the Party cannot then except to the Report, becauſe when the Scandal 
is expunged, it cannot be made appear by the Record what that 

Scandal was, and it was the Party's own Fault that he did not ex- 


Tept ſooner, Per Lord Macclesfield. Bid. 182, 
- —— — 
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1 


A Defendant having anſwered the Bull, cannot afterwards refer (a) 8 
it for Scandal (a). This was made a Rule by King C. Mich, 172 5. the Defendant 


has ſubmitted 


Abergavenny and Abergavenny, 2 Will. Rep. 311. Note ; BY 00805 anfocr the 


Means an old Rule of Court was altered. Bid. 3 1 3. | Bl, why 
| 0 e after 
that procure the Bill to be altered, and by that Means be made a new Bill ? Said per Lord Chan. Id. 312. 


6. After an Order to refer an Anſwer for Inſufficiency, it cannot 
be referred for Impertinence ; yet it may be for Scandal, as was deter- 
mined in the Caſe of Elliſon and Burgeſs, Hil. Vac. 1729. by King 
C. Bid. 3 12. in a Note by the Editor. 

7, When a Defendant is in Contempt for want of an Anfwer, and 
an inſufficient Anſwer is put in, that is no Anſwer at all; and the 
Plaintiff" is not to begin his Proceſs de now, but go on regularly from 
the Iaft Proceſs. June 13. 4 Geo. 2. Rep. of Sel. Caſes in Canc. 5. 

8. J. S. being indebted to B. in 1600 J. ſecured by a Judgment, 8 
mortgaged his Eſtate to D. A. the Judgment-Creditor brings a Bill R. 258. 
againſt D. the Mortgagee, and F. S. praying to be relieved againſt 8, ©: 3 
this Mortgage in Reſpect of the Judgment, D. at the Time of the Lord Chan. 
Mortgage having had Notice of the Judgment. D. by Anſwer de- faid, that the 
nied that at the Time of entring up of the Judgment he had any No- oy Fa 9g 
tice of it. This Anſwer was reported to be inſufficient, and then he the Conjunc- 
anſwers again and ſays, that at the Time of /ighing and entring up of 8 af 
the Judgment he had no Notice of it. This Anſwer was alſo reported ;;.,..* Lond 


— : : : ring and 
to be inſuſſicient; on an Exception being taken to this Report Lord otring up of 


Chan, held, that this ſecond Anſwer was inſufficient ; and the Excep- 1 Pa payrt 


tion was allowed accord'. Mich. 1740. Hinds and Ded, MS. 1 

whereas he 
ſhould have ſworn that at the Time of the ſigning or entring up of the Judgment he had not this Notice, His 
denying that he had not this Notice at the Time the Judgment was entred up, is by no Means material; it is 
his having Notice of the Judgment at the Time of ſigning it, that can only affect him; and that which makes 
it the more reaſonable to require of him an 7 Denial of the Notice of the Judgment at the Time of 
ſigning it, is, that in his former Anſwer he only ſwore that at the Time of entring up of the Judgment be had not 
this Notice; which Anſwer was clearly on that Account inſufficient. Ibid. 259. 


Of putting in Anſwers where there is a Croſs- Bill, vide Croſs-Etll, 
Tit. Bill, P. 


(E) Pleas (a); What ſhall be a good 4 


Plea, and what not; and in what Caſes a / 44 
Plea ſhall ſtand foz an Anſwer, &c. 1 


thereof, ſhew- 
ing and relying upon one or more Things as a Cauſe why the Suit ſhould either be diſmiſſed, delayed or barred, 
Vide P. C. Pleas in Equity are of three Kinds: 1|, To the Juriſdiction. 2dly, To the Perſon. zaly, 
In Bar. Vide Harriſon's Accompliſhed Prafiſer in the High Court of Chan. Vol. 2. p. 376. 4th Edit, 


E SEES, flated is a good Plea ; but if there be any Agree- 

| ment to rectiſy Miſlakes, it ſhall not conclude though under 
Hand and Seal. Per Maſter of the Rolls, 16 July 16 Car. 2. in the 
Caſe of Proud and Combes, 2 Freem. Rep. 153. 

2. Defendant pleaded himſelf a Purchaſer for a valuable Conſidera- 
tion; but per Lord Bridgman this is no goed Plea, in Regard Defen- 
dant did not plead himſelf a Purchaſer from ſome of the Plaintiff"s 
Anceſtors, for a Purchaſe from a Stranger without Title was held no 5 
good Plea ; ergo the Defendant was ordered to anſwer (5). Hil. 1670. 25 N 
Seymer and Noſavorthy, 2 Freem. Rep. 128. 1674. on Mo- 


tron the Plea 
evas held good by Lord Keep. Finch, and all the fub/«quent Proceedings ſet aſide. Ibid. 


er. IL, T +. 3. On 


Ayſoers, Pleus and Demurrers.” 
3. On a Bill brought for Diſcovery of a Title and Writings, Defen- 
dant pleaded that he was à Purchaſer for a valuable Conſideration 
without-Notice: But Lord Chan. held the Plea to be 7//; becauſe it 


did not ſet forth the particular Confideration; but if that had been 
(a) His Lord. ex preſſed, it had been good (a). Mich: 1678. Millard's Caſe, 2 Freem, 


W 


ſhip ſaid it had Rep. 43. : 
been bers, 4. Plaintiff claims under the ili of I. S. (dated in 1659.) and 


exhibited his Bill to diſcover Mritings in Defendant's Cuſtody. The 
Defendant pleaded that he purchaſed the Lands of ſaid: J. S. in 1675. 
for 1001. without Notice of Plaintiff's Title. But the Plea was over- 
% Upon i ruled (5). Hz. 1681. Rogers and Seale, 2 Freem. Rep. 84. 


Difference : | 
When the Plaintiff hath a Title in Law, there though the Defendant doth furchaſe without Notice, yet he ſhall 


diſcover Writings ; but othereniſe if the Plaintiff hath only a Title in Equity, for there if the Defendant purchaſed 
evithout Notice, he ſhall never diſcover, nor make good the Plaintiff s Title. Ibid. 


Caſe. id. 


5. If the Attorney General of the Dutchy Court exhibits an Infor- 
mation at the Relation. of one Part Owner of Coal Mines againſt the 
other, for not contributing to the Charge of working them, and by 
which the King would loſe his Duty of Lott and Cope, Outlawry 
in the Relator is a good Plea, Held by Atkins C. B. and Ventris J. 
9 Fuly 1690. in the Datchy Chamber at Weſiminſier-pall, after a 

6 For the long Debate (c). Attorney General of, the Dutchy, at the Relation of 
Mr. Attorney /ermuden, and Sir John Heath & al, Pr. in Chan, Iz. 


General be | | : 
Plaintiff, yet the Relator is to have the whole Benefit or Loſs of the Suit, and is himſelf Party to it, for it 


would abate by his Death, &c. and the King's Name is only made Uſe of by the Form of the Court, and he is not 


dircaly concerned at all, and very little by Conſequence z and the Suit is not for the King's Duty but the Relator's , 
Intereſt. Said per Cur”, 1bid.—A Plea of Ourlawry muſt be pleaded ſub pede figill: : The Plea continues only 


in Force till the Outlaaury be reverſed, but hinders all Proceedings in the mean Time; and when the Out/awry 
is rever/id, the Plaintiff upon paying 20 5. Colts (if the Plea is not argued) ſerves the Defendant with a new Sub- 
fena'to anſwer the ſame Bill. Ord. Chan. 98,—Excommunication in the Plaintiff muſt be pleaded /ab pede ſigilli. 


6. If the Plaintiff replies to the Defendant's Plea, he thereby ad- 
mits it to be good, if it be true, and the Validity of the Plea can 
never after be conſidered, but only the Truth of it, as he proves it, or 
the Plaintiff diſproves it. Mich. 1695. Parker and Blythmore, Prec. 
in Chan. 58. 

7. Plaintiff's Bill ſuggeſted that Defendant had lent him Money, 
and that he had truſted the Defendant to compute the Intereſt ; that 
there was a Miſcomputation, and that Plaintiff had paid more than 
was due, therefore the Bill prayed that Defendant might ſet forth how 

| much Intereſ} was due, and how much was over paid. Defendant 
{d) 12 Car. 2. pleaded the Statute (d) againſt Uſjury as to legal Intereſt, Maſter of 
By this Statute the Rolls: The Detendant ſhall not anſwer as to legal Intereſt, but 
2 1 he ſhall anfwer to what he did receive more than the Intereſt; for ſhall 
Cent. per Ann. not a Mortgagor have a Bill againſt the Mortgagee to account and 
4 ee diſcover how much he hath received more than the Intereſt and Prin- 
15. Ae ir cipal, which is the ſame Caſe with this? The Plea was over-ruled as 
was reduced to all but the Words legal Intereſt. Mich. 8 Ann. Anon. MS, Rep. 

* 8. Defendant pleaded Articles made on his Marriage, and that he 


Vide P. 
Ca. 


was a Purchaſer for a valuable Conſideration, and had no Notice of 


the firſi Settlement; but would not ſwear this Plea; ergo the Plea 
was over-ruled, Hil. 1717, Marſhall and Frank & Ux', Prec. in 
Chan. 481. 2 Re Rs We 

9. In pleading the Statute of Frauds, it is neceſſary to ſay that 
the Agreement was nel reduced into Writing. 80 ruled per Lord 
Chan. Trin. 1720. Mufſell and Cook, Prec. in Chan, 53 5. 
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r brought a Bill to redeem, fetting forth that his late 
Father being ſeiſed in Fee of certain Lands, mortgaged the fame to 
D. and that at the Defendant's Defire his Father conſented that this 
Mortgage ſhould be aſſigned to Detendant, who thereupon promiſed 
that he would help the Father to a Place, and take his Intereſt out of 
the Profits thereof. That Defendant never helped the Father to any 
Place, but inſtead thereof, after the Mortgage was forfeited, brought 
an Ejectment, and turned him out of Poſſeſſion ; and alſo brought a 
Bill againſt the Father, who put in an Anſwer thereto; and then the 
Defendant by undue Means (a) procured the Cauſe to be heard ex parte, (e ;... Afer 
and the Report made ex parte, and confirmed abſolutely, To the now the Arſwer 


n, the 


Bill the Defendant pleaded this Decree and Report, and both made ab ex Be © 


Do 


ſolute, ſigned and inrolled. But Macclesfield C. (on the Circumſtances gant got a 
of Fraud) over- ruled the Plea, and would not ſuffer it to ſtand for an Ferſon of a 


1 | - . ſcandalo 
Anſwer, though it was objected that according to his Rule a Decree Character to 


might be ſet aſide by original (5) Bill; but his Lordſhip replied, that make an Afi- 
ſuch a groſs Fraud as this was an Abuſe of the Court, and ſufficient to davit that the 
| ; . - Father had 

ſet aſide any Decree. Tin. 1722. Loyd and Manſell, 2 Will. Rep. 73. lett his Habi- 

| | tation, and (as 
he believed and was credibly informed) was gone beyond Sea, upon which he got an Order that Service of 
the Sulpæna to hear Judgment on the Father's Clerk in Court might be good Service; whereas the Father 
was then living, and publickly appeared in the next County; and upon this falſe Affidavit and Order the Cauſe 
was heard. l4Ubid. 74. (5) The Decree being figned and inrolled, the Plaintiff had no other Remedy. Said 


ger Lord Chan. Lid. 74. 


- be ABCS + 


11, The Statute of Limitations is no good Plea where the Eſtate in 
Law is in Truſtees, Per Cur', g Geo. 1. Lawly and Lawly, 2 Mad. 
Ca. in Law ond Eq. 32, 33. 

12, Where a Defendant inſiſts on the Benefit of the Statute of Li- 
mitation by way of \ Anſwer, he ſhall at the Hearing have the /ike 
Benefit as if he had pleaded it. Said per Maſter of the Rolls in the 
Caſe of Norton and Twrvill, Trin. 1723. 2 Will. Rep. 145. 

13. A Decree was made in the Exchequer againſt Tenant for Life 
to hinder him from committing Waſte, which Decree and a perpe- 
tual Injunction to flay Waſte were founded on a Deed of Settlement; 
and upon a Bill now brought (in Canc.) to ſet that Deed aſide, the 
Defendant pleaded the Decree in the Exchequer, but his Plea was 
over-ruled (c). Mich. 11 Geo. 1. Wing and Wing & al, 2 Mod. Ca. () Ir te De. 
in Law and Eq. 109. | * had been 
Deed of Settlement would have fell of Courſe; and there was ſuch an Appearance of Hardſhip lar ON 
in this Cauſe, that the Court held it reaſonable to over-rule the Plea ; but told the Defendant's Counſel, that at 


the Hearing they might take what Advantage they could thereof, and then the Court would conſider how far 
this Decree in the Exchequer ſhall conclude this Court in this Cauſe. Bid. 112. 


14. V. had made a Contract with E. for Land, and which E. aſ- 
ſigned to G. E. had afterwards a Decree for Performance againſt V. 
he being the Party to the Contract; but decreed that G. ſhould ſtand 
in his Place, and indemnify him againſt that and all Decrees. After 
this V. and G. come to an Account, and mutual general Releaſes are 
given, in which the Words all Orders and Decrees of the Court of 
Chancery are inſerted. Afterwards upon Petition E. has an Order for 
Intereſt from the Time of JY.'s taking Poſſeſſion, amounting to 700 J. 
founded upon the Decree made before the Releaſes were given, who 
thereupon brings his Bill to compel G. to pay it, he being by the 
Decree to ſtand in Ws Place. G. pleaded this Releaſe ſubſeguent to 
the Decree ; and it was allowed per Cur, though it was not taken 
Notice of at the Time of flating/ and ſettling the Accounts, Hil.” 
12 Geo. 1, Waters and Glanville, Gilb. Eg. Rep. 184. we 
I 5. Though 
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15. Though a Plea in Bar be allowed, yet the Plaintiff may reply 
to the Truth of it, and put Defendant on prong it, and may ex- 
cept to any other Part of the Anſwer. Ruled on Motion per King C. 
Hil. 12 Geo. 1. Gilb. Eg. Rep. 184. cv A 

16. A Bill was to 1 relieved againſt a Judgment in Ejectment, 
which was obtained by Virtue of a Purchaſe under a Venditioni ex- 
ponas of a Term for Years upon an Outlawry of the Plaintiff, who 
inſiſted that his Title to the Lands was a Fee, and not a Term for 
Years ; upon which an Injunction wes granted. But Defendant plead- 
ed the Purchaſe under the Outlawry, and it was allowed, and the 
Injunction diſſolved. Hil. 12 Geo. 1. Robinſon and Hayes, Gilb. Eg. 
Rep. 184. 

bh A Bill was brought to redeem ſome Lands conveyed in 1694. 
to Defendant's Grandfather, by. Plaintiff's Father, for 500 Years, to 
be void on Payment of 126 J. and Intereſt, Defendant pleads, that 
he is a Deviſee of thoſe Lands under his Grandfather's Will, who in 
1692. purchaſed them for a 200 Nears Term, without Condition of 
Redemption, and had enjoyed fifteen Years quiet Poſſeſſion. The Court 
over- ruled Defendant's Plea, for not anſwering ſufficiently as to the 
Mortgage ; and the Plea of the Purchaſe may be true, for it may be 
only a Term for Years to attend the Inheritance, Hil. 12 Geo, 1. 
Meder and Birt, Gilb. Eq. Rep. 185. 

18. A. the Mortgagee brought a Bill to forechſe, and B. the 
Mortgagor brought a Croſs. Bill to redeem, on which was a Decree 


for Payment of Principal, Intereſt and Coſts, or elſe to be forecloſed, 


and on Payment to be let in. B. died, and the Account being taken, 
the Plaintiff finding the Eſtate in/uficient brings a new Bill of Revi- 
vor, and partly a ſupplemental Bill, both to review the former De- 
eree and Proceedings; and likewiſe to have an Account of the Aſſets of 
B. and thereout to have Sati faction for a Bond which was given for a 


Collateral Security with the Mortgage. To this Bill the Executor of 


B. pleads. the former Decree in Bar, that the Plaintiff elected his Sa- 
ti gfaction, and had not ſo much as ſuggeſted that that Satisfaction was 
deficient, ſo that it does not appear but that he may receive a double 
Sali faction for his Debt; and that it was plain that he had not waived 
the Mortgage by his Bill of Revivor. A. inſiſted that it was the 
Practice of the Court; that taking out of Proceſs, or making Uſe of 
any counter Security, was in itſelf a Waiver of the Forecloſure ; and 
that a Mortgagee had always his Election to waive and open the Fore- 
cloſure, and have Recourſe to his Bond and Covenant, it he thought 
proper. But per Cur”, the Plaintiff by his Revivor has not waived 
Zhe Mortgage, or ſo much as ſuggeſted a Deficiency, ſo that the Plea 
muſt ' fand for an Anſwer without Liberty to except. Hil. 12 Geo, 1. 
Birch's Caſe, Gilb. Eg. Rep. 186. 

19. A Bill was brought by 4. the Executor and Deviſee of B. 
againſt C. and others, to have an Account of great Quantities of Bul- 
lion, Goods and Effects, to gooo J. Value, put into Partnerſhip with, 
and ſent by Defendants to ſeveral Parts in Alia and Africa, and to 
have an Account of the Profits of the ſaid Trade, The Defendants 
inſtead of anſwering pleaded (in Bar of any Diſcovery) the ſeveral Acts 
of King William, for eflabliſhing the Eaſt-India Company, and the 
Privileges granted to the ſaid Company of trading to the ſeveral Places 
mentioned in the Bill, excluſive of all other Perſons, and alſo the For- 
feitures and Penalties which any other Perſon trading thither ſhould 
zncur without Licence from the Company; and alſo pleaded the Act 


of the fixth of Ann, for granting further Privileges to the ſaid Com- 
pany, 
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The Court ſaid, though there was no Pretence to have a Diſ- 
covery, yet ſuch Plea muſt have the greateſt Stridtineſi and Exatineſs; 
which tends to ſupport wrong doing ; and they don't ſay that either B. 
or themſelves had not a Licence. That where two go on in an unlaw-. 
ful Trade, they ſeemed to have intirely warved that Unlawtulneſs as be- 
faveen. themſelves ; ſo diſallowed: the Plea, and the Defendants were 
ordered to anſwer. Hi. 12 Geo. 1. Gaſcoyne and Sidwell & al, Gilb, 
Eg. Rep. 186. The Reporter ſays by way of Note, That B. at the 
Time of this Trade was à Director of the - Eaſt- India Company. 
Thid. 18 > "it! e 36h) Jen! * (1 Fee 11 * 
20. Bill againſt an Executor to have an Acrount of | Aſſets and 
Satisfafion- of a Debt ef 6601 ſecured by Judgment againſt the 
Teftator, alledging a Devaſtavit, &c. The Detendant by Schedule ſet 
forth the Aſets, and denied by her Anſwer any Wale; and for Plea 
to any Relief ſaid, that her Teſtator was in Execution on the ſaid 
Judgment in his Lifetime, and uns diſcharged from thence by the 
expreſs Order of the Plaintiff 5 and therefore pleaded ſuch Diſcharge 
in Bar, ſuch Diſobarge being a Releaſe of the Debt both in Law and 
Equity ; and the Plea was allowed, ' Eaſter 12 Geo. 1. Beatni and 
Gardiner, Gilb. Eq. Rep. 190. PO. e 128 i BOL 
21. A Bill was brought for Diſcovery of Tithes by a Leſſee of a 
Parſon. The Defendant pleads the 13 Eliz. c. 20. ſect. 1. againſt Non- 
refidence in Bar; and held to be a good Plea, both as to the Diſco- 


l 


very and Relief. Per Gilbert C. B. Price, Page and Hale, Barons. 


— 


cc 


Eaſter 12 Geo. 1. (in Scacc') Quilter and Muſſendine, Gilb. Eq. Rep. 
228. And Hale B. ſaid, that 710 Conſtruction could be. too liberal to | \ 


make Parſons refide and take Care of the: Pariſhes: | Ibid, 230. (a). The aa 


FF. , edt abs 2G þ 1 lt e, That us 
** 1 En. A ee ee eee eee ee 
made of any Benefice or Eccleſiaſtical Promotion with Core, or any Part therebf vor anprophiated, ſhall en+ 
dure longer than while the Leſſor ſhall be ordinarily reſident and ſerving the Cure of ſuch Benefice without 
Abſence above 80 Days in any one Year (b), but every ſuch Leaſe immediately upon ſuch, Abſence Hall ceaſe. 

(5) 'Year ſhall not refer to the Ara, but muſt be intended a Solar Year, f. 4. 365 Days, and the Ab/ence any 
Bo Days within that Compaſs, Gilbert C. B. and Price and Page Barons, in Quilter and Muffendine, Gilb. Eg. 
Rep. 229. (a] Vide Grounds and Rudiments of | Law and Equity 230. 


* Py 1 


22. If a Bill be brought by an Heir claiming by Deſcent againſt 
another ſuggeſting ſome Fraud, and praying a Diſcovery, if Defendant 
pleads be 1s a Purchaſer for a valuable. Conſideration, ſuch Plea which 
goes to the Plaintiff's Title is always good beth as to the Relief and 
Diſcovery. Said per Page Baron in the Caſe of Quilter and Muſſen- 
dine, Gilb. Eg. Rep. 229. n, . 
23. So in Caſe of a Bill for an Account againſt one as. Bailiff, g- 
geſting Fraud; if the Defendant pleads that at ſuch a Time he did 
account, he need not go on and ſet out an Account. So ſaid per the 
{ame Baron. Bid. | OW OE I RE OR 


24. Bill for a ſpecifick Performance of a Promiſe by Defendant to The Court 
procure Plaintiff to be made Deputy to Defendant's Son, as Clerk of held, that a 
the Houſe of Peers, or otherwiſe to provide for Plaintiff, in Con- Parel Promiſe 
ſideration of Plaintiff's inſiſting upon and ſoliciting in procuring a N : 
Reverſionary Grant of that Place for Defendant's Son, which Defen- Contingency 
dant now enjoyed. , Defendant pleaded the Statute of Frauds, ang unich my or 
that the Promiſe was not in Writing, nor to be performed within one pen within a 
Year ; and alſo the Statute of Limitations, that the Promiſe was made Year after 
above ſix Years before the Bill filed. Plea allowed in both Reſj pects. n 
4 Vor. II. e e U | | rin. the Statute of 
ſo if made above ſix.Years before the Bill or Action brought, is barred by the Statute of Limickicns choogh the 
Contingeucy or Time of Performance happens within the fix Years, 14 1 


27 
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Pleas ant 'Demurrers. 
gr. Tit. Contract 


Anſwers, 
Tin. 1726. in Scacc'; Reynolds and Cowper, Viner' 
and Agreement, (H) Ca. 47. At 
Though this 25. A. and B. were intitled to a perſonal Eſtate by the Statute of Diſtri- 
is a Caſe e. butions, and an Account thereof was ſtated between them; afterwards 


— i his A. by Bill demands a Diſcovery of particular Items, ſuppoſed not to 
Reports of be comprized in it, and yet at the fame Time allows the Account to 


7 
— — 


Ste K. be fairly taken. Defendant pleads the ſtated Account in Bar: And it 


Cay was inſiſted for him, that either the Items muſt be denied in parti- 
Caſe. cular, by fallifying them, or ſaying they were not allowed, or elſe a 


Surcharge muſt be brought in; but that here neither of theſe Ways 
is taken, ſo that the Plaintiff would nnravel the Account without 
pointing out one Error in it. Lord Chan. allowed the Plea, and 
faid, this muſt not be ſuffered. Mich. 3 Geo: 2. Bourke and Bridge- 
man, 2 Barnard. Rep. in B. R. 272. . 
26. A Defendant in his Plea of a Purchaſe for n valuuble Con- 
fideration omits to deny Notice, if the Plaintiff replies to it, all the 
j Defendant has to do is to prove his Purchaſe, which if he does, the 
| a) For other. Bill will be diſmiſſed with Coſts (a); and in ſuch Caſes it is not ma- 
wiſe the De. terial if the Plarntiff proves Notice, for it was the Plaintiff”s own 
fendant might Fault that he did not ſet down the Plea to be argued. Hil. 1730. 
the Plainif” Harris and Ingledew, before Sir Faſeph Jekyll, Maſter of the Rolls, 


who having 3 Will. Rep. 91; | 
found chat the > nt. 1 | 
Defendant had made a Slip in his Plea, might decline arguing it, and reply to it. Bid. 94. 


FideTit. Aus 25. The Court of Chancery ordered the Profits of a Lunatick's 


— *, Eſtate to the Committee for the Maintenance of his Perſon. The 

Lunatick dies, his Adminiſtrator brings a Bill for an Account of the 

perſonal Eſtate, and of the Rents and Profits of the real Eſtate of 

the Lunatick received in his Life- time by the Committee. The De- 

fendant, the Committee, pleads this Order in Bar of ſuch Part of the 

_ Bill as ſought to compel him to account, Cc. and the Plea was or- 

dered to ſtand for an Anſwer. without Liberty to except. King Chan. 

Eaſt. 173 1. Sheldon and Mr. Fuſtice Forteſcue Aland & al, 3 Will. 

Rep. 104. 

25. The Statute of Limitations is zo good Plea where the Bill 

charges 4 Fraud; but then it ſhould be charged by the Bill that the 

% Lord Fraud was diſcovered within fix Years before the Bill filed (b). But 

n the principal Caſe there being a Charge of great Frauds, and ſome 

— as a Caſe Circumſtances thereof not fully denied, the Defendant was ordered to 

in Point. anſwer the Bill, with Liberty for the Plaintiffs to except, and the 

Benefit of the Statute of _ Limitations to be ſaved to the Defendant. 

Ks C. Mich. 1732. South-Sea Company and Wymondfell, 3 Will. 

143. | 

29. — the Caſe of the Sout h- Sea Company, in whom the Eſtates 

of 2 late Directors are veſted by Act of Parliament of the 7 G. 1. 

cap. 27. where the Statute of Limitations might have been pleaded 

againſt the late Directors, it is pleadable againſt the Company, who 

ſtand in ſuch Directors Place. So held per King C. in the Caſe of 
the South-Sea Company and Wymondſell, 3 Will. Rep. 143. 

'  3o. So in the Caſe of an Aſignee under a Commiſſion of Bank- 

ruptcy, who, though he claims under the Acts concerning Bankrupts, 

and alſo by Virtue of the Aſſignment, yet as he fands only in the Place 

of the Bankrupt, againſt whom the Statute of Limitations is plead- 

able, ſo is he (the Aſſignee) liable to be barred thereby. Said per 

Lord Chan. Xing in the Caſe ſupra, 1bid, 144. — 
1 | | | 31. The 
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B. one of them, after ſhe came of Age in the Life- time of her Equity, 7 
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Anſwers, Ple | | 
7 The Defendant pleads to the whole Bill, and on arguing the 
Plea it was ordered to and for an Anſiver, without ſaying one way or 


other, whether the Plaintiff might except, After this Plaintiff puts in 
Exceptions to the Anſwer, ſuppoſing the Plea to be noto as an An- 


vt 


as and Demurrerr. 7 


9 


fer, Talbot C. (on having Precedents firſt looked into by the 


Regiſter, and being ſatisfied what had been the Courſe of the Court 
in ſuch Caſes) held, that when the Court orders that the Plea ſhall 
ſtand for an Anſwer, without ſaying more; it muſt be intended a 
ſufficient Anſwer, an inſufficient Anſwer being as no Anſwer (a); 138 
wherefore in the principal Caſe the Plea being taken to be a ſufficient * 
Anſwer, and no expreſs Liberty to except, the Exceptions were diſ- 
charged. Hil. 1733. Sellon and Lewen, 3 Will. Rep. 239. 3 

2. In a Plea of Purchaſe, Defendant in his Denial of Notice In all Caſes of 


a Plea of Pur- 


denied that at the Time of making his Purchaſe, and paying his Pur- claſt of Mer- 


chaſe Money, he had any Notice of the Plamtiff”s Title, &c. And riage Settle- 
Talbot C. held, that Notice before, is Notice at the Time of the Pur- Lo 
chaſe ; and that the Party will in ſuch Caſe, on its being made appear though not 


that he had Notice before, be liable to be convicted of Perjury; charged by 


wherefore his Lordſhip held the Plea well enough. Hil. 1733. Jones x dn be fü. 
and Thomas, 3 Will, Rep. 243. | _ to = 
6 it either by 


the Plea or Anſwer, notwithſtanding the Objection that it ought to be in the Plea, ſince all the Defendant has ro + 
do is to prove his Plea, for the Defendant is not to prove a Negative, wiz. that he had no Notice. However, 
It ſeems beſt to deny Notice both in the Plea and Anſwer. By Lord Parker, Hil. 1719. Afton and Curzon.— 
The S. P. determined by Lord Xing in the Caſe of W:/ton and Berkeley, 17 July 1729. Both theſe Caſes, 3 Mill. 
Rep. 244. in a Note to the Caſe of Jones and Thomas. 


T% Defendant pleaded to a Bill, and died before the Plea came on 
to be argued. Plaintiff revived, and upon coming on of the Plea, 
Talbot C. was of Opinion that it could not be argued, but that De- 


fendant's Repreſentative muſt plead de novo. 14 December 1735. (6) (4) E. If it 


Micklethwaite and Calverly & al, Rep. in Eq. Temp. Talbot 3. The ſhould not be 


34. 3000 J. was to be raiſed by a Truſt Term in a Marriage Settle- 1 
ment for Portions of ſuch Daughters as ſhould be living and unad- tion, and Fe- 
vanced by the Father at his Death. There being ſeveral Daughters, nn, wo 
Father, and whilſt ſhe was unmarried, releaſes all her Share in the maae ufon 
3000 J. to the Owner of the Inheritance. B. marries, the Father 8 
dies, and a Bill is brought by her Huſband as in her Right to have Conſideration 
her Share, &c, Defendant pleads the Releaſe in Bar. Lord Chan. appears, and 
ordered the Plea to ſtand for an Anſwer, Hil, 1734. Robinſon and Chil, Lag 
Bavaſor, Viner's Abr. Tit. Aſſignment, (D) Ca. 29. releaſed ; but. 
n in Equity under a Truft,' and therefore ſhall be ſupported by a Conſideration. Said per Locd 9 Bat 


35. Bill to ſet aſide an Award, and to be relieved againſt an Ac- „ 


tion at Law on the Bond of Submiſfion. The Defendant pleaded as Finer 4 2 

fo ſo much of the Bill as ſought to ſet aſide the Award, and ſtaying Dacre, vas 

the Defendant's Proceedings at Law; and he ſet forth the Submiſſion nee Ago — 
| : and ceded the Pe- 
nalty of the 

Bong whether then the Plaintiff 55 vor intitlad to any Religf this. 


Auiſuere, Pleat anmDemurrers. 

and Award to be fairly made, bc. But the, Plea was over-ruled, be- 
cauſe it covered too much; for the Plaintiff in all Events is intitled to 
Relief againſt the Penalty of the Bond, though the; Merits are with 
the Defendant, Potter and, Davy, Mich. 1734. Finer's Abr. Tit. 


* 


| Arbitrement. (J. a.) in the Margin of the,7th Caſe.  . -- + 1 
36. A. by Parol agreed to leaſe certain Mines for 21 Years, in 
Purſuance whereof Plaintiff entred and ſought for Lead, and now 
ſucd for a Diſcovery and Performance of the Agreement. Defendant 
pleaded the Statute, and that Plaintiff after his Entry 1 the 
Mines, and never inſiſled on his Bargain till Defendant had diſcovered 
the Lead. Benefit of the Plea ſaved to the Hearing. Vynn and 
() & m 1. byd, MS. Netehi(@)o1\ mw bar N PR RO a, 
bo "Ne" 37. In the Pleading of a Purchaſe, or Mortgage, the Defendant 
. ought to ſhew, that the Vendor or Mortgagor being Or pretending to 
be ſeiſed in Fee of the Premiſſes, did mate ſuch Conveyance or Mort- 
gage, &c. otherwiſe the Perſon undertaking to ſell or mortgage may 
de a mere Stranger, and have no Intereſt in the Premiſſes though he 
a takes upon bim to ſell or mortgage them. Said by Lord Talbot in 
| the Caſe of Head and Egerton, Eaſt, 1734. 3 Will. Rep. 281. 


= » a 1 


38. After a Plea put in there can be 0 Motion for an Ijunction 
till the Plea is argued; but the Court, at the Inflance of the Plaintiſf, 


Fr 


| © will /peed the arguing of the Plea, and will give Leave that if the 
| | . Plea ſhould be over-ruled, that then the Plaintiff may move at the ſane 
Time for an Injunction. Said per Talbot C. Mich; 17 3 5. in the Caſe 


of Sir William Humphreys and Orlando Humphreys, 3 Mill. Rep. 496. 
39. The Bill was for a Sum of Money due to the Plaintiff's Wife. 
The Defendant (who was her Brother) pleaded a Releaſe made by her, 
upon ſecuring to her another Sum by Bond. which Releaſe was executed 
by her as a jingle Woman, ſhe living as ſuch at that Time in the Houſe 
of the Defendant ; and moreover, that after the Marriage came to be 
known, the Huſband (the Plaintiff) had .accepted Intereſt, and thereby 
©] ratified her Act. Lord Chan. Hardwicke : Perhaps this may be a 
good Defence, but it is not proper for a Plea, A Plea is proper when 
the Matter of the Defence can be reduced to a fingle Point, 'which will 
(b) Vide (E) bar the rigs th Demand. (b); and then it is of Uſe, becauſe by 
P. the having the Judgment of. the Court upon that Point, the Parties are 
Note chere. ſaved the Expence of an Examination: But where many Circumſtances 
go to the Defence, as in this Caſe, it 7s of no Sort of Uſe, becauſe 
there muſt be an Examination afterwards, whether thoſe Circumſtances 
de true or falſe: And it would be highly improper that the Court 
ſhould firſt give, Judgment upon the Circumſtances, and that an Ex- 
amination ſhould come afterwards. Auguſt 1739. Anon. Pleas and 
Demurrers after the laſt Seal, Lincoln's Inn Hall, MS. Rep, 
40. If a Broker is employed by an Executor to diſpoſe. of the Eflate, 
without charging bim with ſome particular Collufion or Concealmet, le 
may demur; or if the Nature «f his Eniployment doth appear, be may 
plead it, as in the Caſe of —— and Athins, 17 December 1742. at 
Lincoln Inn Hall, where a Bill was brought againſt A. to charge 
him with the Receipt of the Eftate of B. and he pleaded that he was 
employed as Broker by the Executor, and the Plea was allowed. MS. 
Rep. © + 0 6 He | 4 PRO” 2 
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(F) De- 
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H) Demurrer (a) ; — What ſhall be a good, , p.... 
- *._ Cauſe of Demurrer, and what not. pins! 


© legation of the 
45 | | | 47 1 £ \ | Defendant, - 
which admitting the Matters of Fact, or ſome of them alledged by the Plaintiff in his Bill, to be true, ſhews, 
that as they are ſet forth by the Plaintiff himſelf, they are inſufficient for him to proceed upon, or to oblige 
the Defendant to make Anſwer unto ; and therefore it demands the Judgment of the Court, whether the De- 
fendant ſhall be compelled to make Anſwer to the Plaintiff's. Bill, or zo ſome certain Part thereof. 


- A Seiſed of the Manor of V. worth 110 J. per Ann. and of a di) 
£71. Farm in V. worth 2 50 J. per Ann. articles. to fell the Manor,; | 
and if that the Manor were not worth 110 J. per Ann. he would a 0 
make it up with the Farm Lands. Plaintiff got a Decree upon theſe 
Articles, which was ſo penned that the whole Farm was by general 
Words included. The Defendant exhibited a Bill to have the Decree 
explained; to which the ow Defendant demurred, and Demurrer 
allowed. Per Lord Chan. and Baron Turner, 18 February 15 Car. 2. 
Read and Hanby, 2 Freem, Rep. 179. EY | 
2. The Heir of a Mortgagee exhibited a Bill to have the Mort- 
gagor redeem, or elſe to be forecloſed. Defendant demurred, becau/e 
the Executor, who might have Title to the Money, was not made a 
Party (6b); and the Demurrer allowed. 12 May 16 Car. 2. Freake ( M + 


and Hor/eley, 1bid. 180. | Freem. Rep. 


5 on o 52. Ca. 57. 

Faſter 1680. Anon, where a Bill was brought againſt the Heir of the Mortgagee to redeem,” and neither the 
Executor nor Adminiſtrator were made Parties; and this Exception being taken at the Hearing of the Cauſe, 
Lord Chan. weuld not proceed; for if it ſhould fall out upon the Account, that Money ſhould be paid by the 


Mortgagor, that is to be paid to the Executor or Adminiſtrator, and not to the Heir; and fo the Account ought 
nat to be controverted without their Privity. be. wt, | | 


2. A Creditor of J. S. deceaſed, prefers his Bill againſt B. for a x 9 8 
Diſcovery of the Eſtate of J. S. ſuppoſed to be in his Hands, B. de- „ gi. 
murs, becauſe here is no Executor or Adminiſtrator of J. S. "Plaintiff 
or Defendant ; and held to be a good Demurrer, becauſe if no Perſen 
will adminiſter, the Plaintiff as Creditor may; and it is neceſſary that 
the Executor or Adminiſtrator ſhould be a' Party, becauſe they may 
perhaps ſhew how the Plaintiff's Demand is ſatisfied. Mich. 1692. 

Conway and Stroude, M&S. Rep. mrs | 

4. A Bill prays a Diſcovery, and 'chargeth the Defendant with 
profeſjing the Romiſh Religion. To this the Defendant demurs, be- 
caule he is not obliged to anſwer to that which will ſubject him to divers 
Penalties (c). The Demurrer was allowed, and it was ordered, that (c) Vid (A) 
he ſhall not anſwer that Part which concerns his Religion. Wynn and * 
Doughty, Mich. 8 Ann. MS. Rep. * 

5. A. ſeiſed of Land, and B. of a Fee-Farm iſſuing out of it, 
paid Taxes only after the Rate of 1's. and 3 d. per Pound, and retained 
for the Fee-Farm at the Rate of 4s. at which the Land-Tax was; - 
on which B. brought his Bill, and prayed that A. ſhould ſet forth the 
Value of the Land, and what' Rent he received, and what he had paid 
er Taxes. A. demurred, and Demurrer allowed, notwithſtanding 
Sherington's Caſe was cited; the whole Matter there appearing, and 
this being on a Demurrer, which was made the Difference. Hil. 

9 W.3. Pickering's Cafe, Cafes in B. R. Temp. W. 3. 171. ry 

6. Bill in the Dutchy for Lands; the Defendant demurred, becauſe 
the Plaintiff did not expreſly aver the Lands to be within the Dutchy, 
which is a circumſcribed Juriſdiction ; and the Demurrer as held good 


by Lord Lechmere, Chancellor of the Dutchy Court, King C. J. and 


Vor. II. X | Page 
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Page and Reeves Barons. Eaſt. 10 Geo. 1. Lord Coning ſby's Caſe, 
2 Mod. Ca. in Law and Eq. 95. | | 

2 Will. Rep. 7. On a Demurrer to the whole Bill, if the Demurrer be gllowed, 

30% - the Bill is regularly out. of Court, Vide the Caſe of Lord.Coningsby 

aland Sir Foſeph Fekyll, Tit. Amendment, P. 59. Cu. 3. 

Ie bas been 8. In a Bill againſt the Eoft-India Company, an Officer f the 


ing CY 
by © PAINE 0, rs in the Books of the Company. The Officer demurred, for that 
have a Diſco- it was not ſo much as prrtended by the Bill that he was any way in- 
very to make fereſted in the Matter in Queſtion, and that his Anſwer could not be 
— _ read again}? the Company, but that the Plaintiff might examine him as 
other Officers a Witneſs (a); and that it was plain the Plaintiff could have no De- 
of a Company cree againſt him (5). But Talbot C. over-ruled the Demurrer, Jef 
who have not There ſhould be a Failure of Juſtice, in Regard the Company can an- 
demurred, but ſaver no otherwiſe than by their Common Seal, and are not liable to a 
N du Proſecution for Perjury though their Anſwer be never ſo falſe, no In- 
Demurrer ftance of ſuch Demurrer having ever been allowed, and no Manner 
_— 2 of Inconvenience can enſue from obliging ſuch Officers to anſwer. 
Offices of Trin. 1734. Mych and Meal, 3 Will. Rep. 310, 312. Vide Tit. Au- 
Companies fer, (G Ca. 3. and the Note there. 

are never like- ; 3 

ly to anſwer again; and though the Plaintiff be intitled to a Diſcovery, (as in the Principal he plainly is) he 
would never be able to get one ; and conſequently there would be a Failure of Juſtice. Said per Lord Chan. 
Bid. 312. (a). Though his Anſwer cannot be read againſt the Company, yet it may be of Uſe to direct the 
Plaintiff how to pen his Irterrogatories towards obtaining a better Diſcovery. Per Lord Chan. Bid. 312 (6). 
It is a general Rule, that no one need be made a Party againſt whom, if brought to a Hearing, the Plaintiff 
can have no Decree, Thus a Refiduary Legatee need not be mad a Party; and for the ſame Reaſon in a Bill 
brought by the Creditors of a_ Bankrupt againſt the Aſſignees under the Commiſſion, the Bankrupt himſelf need not be 
made a Party. By the Maſter of the Rolls, in the Caſe of De Gail and Ward, Hil. 1732. Though with 
Regard to making the _— a Party, it ſeems formerly to have been held otherwiſe. See 2 Vern. 32. And 
however the Rule laid down by his Honour may hold in general, yet the Determination of Lord Talbot, in 
the Caſe of Nych and Meal above, appears to have been founded on great Reaſon and Juſtice. 3 Will. Rep. 
311. in a Note. | = | | 


A Defendant may demur at the Bar ore tenus, but then on its 
being allowed he cannot have his Coſts, Talbot C. Trin. 173 5. Tour- 
ton and Flower & al, 3 Vill. Rep. 369, 371. What is faid in 
the Caſe of Durdant and Redman, 1 Vol. Eg. Ca. Abr. P. 42. Ca. 4. 
that Co/is ought to be paid for a new Demurrer inſiſted on at the Bar 
ore tenus, is not now the Practice. 2 Will. Rep. 371. in a Note. 

10. If a Bill is brought by a Creditor or a Refiduary Legatee 
againſt the Executors, and other Refiduary Legatees, without ſome 
ſpecial Reaſon, as Inſolvency, Collufion, or the like, which makes it 

ncceſſary to go into Equity; this may be demurred to. Bickley and 

OJ Term Dovington, MS. Notes (c). 

122 11. A Bill alledging a Cuſtom touching Charch Aſſeſſments, praying 
an Jzjunction to a Suit in the Ecclefiaſtical Court, demurred to and 
allowed, Dunn and Coates, MS. Notes, 

12. Any Man made a Party that is not charged to claim an Intereſt 
may demur, 7 he ought to be examined as a Witneſs ; and therefore 
where a Bill was brought againſt A. to diſcover Letters that would be 
Evidence in a Cauſe between C. and D. and to produce thoſe Letters 
in Evidence; A. demurred, and the Demurrer allowed. Vernon and 

1 Swirburn, MS, Notes (d). 

; 13. J. S. brings a Bill againſt B. his Father to recover divers Sums 
of Money from the Father, and alſo 10000 J. on a ftale Bond of 
above twenty Years ſtanding. The Defendant demurred as to that 
Part of the Bill that prayed Relief on the Bond, or to recover the 

I Money 
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Money die thereon ; for that the Plaintiff zad a Remedy for the ſame 
at Law, the Bond appearing to be in his Cuſtody, and taken in his own 
Name; and the Demurrer was allowed. Vide 3 Will. Rep. 395: 8 
14. The Bill was for a Diſcovery, and to perpetuate the Teſtimony 
'of A. who could prove the Allegation, which was an zſurisus Contract, 
viz, a Bond of 40001. dated Day of Auguſt 1720. from the 
Plaintiff's Father to the Defendant Green, in Truſt for the Defendant 
Monk, upon which the Plaintiff's Father (then a Commoner) had 
allowed 10 J. per Cent. Premium, and ſo had received only 3600 J. 
The Bill did not pray Relief, nor offer to pay what was really due. 
The A ſeverally demurred and anſivered, and by their Au- 


foer Mred to accept what was flated by the Bill to have been received, 
&c. (Fhe Bond had not been put in Suit). And for Cauſes of De- 
-murrer the Defendants ſhewed; iſt, That the Diſcovery ſubjected them 
to a penal Statute. 2dly, That the Court ought not to perpetuate 
Teftimony to deſtroy their Debt, And Lord Chan. Hardwicke held the 
firſt a good Cauſe of Demurrer, but not the ſecond; and declared the 
Courſe of the Court to be, that where one Cauſe of Demurrer was good, 
and the otber ill, the Demurrer muſt be over-ruled. Therefore for 
the Sake 'of the Precedent he could not allow the Demurrer to fand as 
to the firſt Cauſe ; but over-ruled it, with a Direction that the De- 
fendants ſhould not be obliged to anſwer as to the Uſury. Auguſt , 
1739. The Earl of Suffolk and Green and Monk, at Lincoln's Inn 
Hall, MS. Rep. | | 


(G) Anſwering, Pleading and Demurring to 
the ſame Bill, &c. 


1. 7 S. had a legal Title, but the Deed by which he claimed the Prec. in Chan, 


Eſtate being loſt, he brought his Bill to ſet it up, to which PL . 4 
the Defendant anſwered as to Part, and pleaded himſelf a Purchaſer Home at he 
for a valuable Confideration, without Notice, &c. J. S. replies to Hearing was 
the Plea, and Defendant proves his Plea, and F. S. proves no Notice bk — 
upon Defendant, At the Hearing of the Cauſe the Maſter of the g; but ſaid 


Rolls was of Opinion that the Plea was good, Mich, 169 5. Parker de Weldon 
and Blythmore, MS. Rep. | | 95 wy N 


; e — could rozw 
conſider of that at all, the Plaintiff having admitted the Plea to be good, by replying to it, and nothing being 
pow in Queſtion, but whether it-be true or not; and if it ſhould not be ſo, no Plaintiff would ever ſet down any 
Plea to be argued, but would reply, and put the Defendant to the Charge of examining, and then conteſt the 
Validity of the Plea at the Hearing ; and beſides, the Defendant would be prevented from making ſuch other 
Defence as he might by relying on his Plea. : 


2. It is a Rule in Equity, that the Anſwer over-rules the Plea where 
Defendant anſwers the ſame Things he infiſts upon in his Plea that he 
ought not to anſwer to, 20 Jan. 1717. Earl of Clanrickard and 
Burk, Viner's Abr, Tit. Chancery, (W. a.) Ca. 1. 

3. Defendant has Leave to plead, anſwer and demur, but not to 
demur alone, The Defendant demurs and anfivers only by denying 
Combination, or ſome ſuch trifling Matter. This is in Effect a De- 
murrer only; ergo ſet aſide. Per King C. Trin. 172 5. Stephenton 
(or SOA) and Gardiner & al, 2 Will. Rep. 286. 

4. 8 where a Defendant obtained the like Leave, and anſwered 
only by denying, and demurred to every other Part of the Bill. Held 
by Lord Chan. that he gught to onfiver ſome material Fu of 17 

Bill, 


\ 


* 4 „ 


8 Anſwers, Pleas and Demurrers. 


> 


mn, 


Bill, and the Demurrer was diſcharged ith Coffs. Attorney General 
. .and —— Viner's Abr. Tit. Chancery, (W. a.) Ca. 2. 8 


His Honour 6. On Time given to anſwer Defendant may put in a T ea, for 


8 3 3 that is an Anſwer, and on Oath, but cannot put in a Demurrer. 


mined in Lord Ruled by the Maſter of the Rolls, Trin. 1728... Anon. 2 Will. Rep. 
Stafford"s 464 | . 1 
Caſe, who ng | | | a | | 

pleaded after Time prayed to anſwer, hid. 


o 
: 


6. A Defendant cannot demur and plead, or demur and anſwer to 
the fame Part of a Bill, for the Plea, Cc. over-rules the Demurrer. 
King C. and Raymond C. J. Mith. 1730. Jones and Com” Strafford 
& al, 3 Will. Rep. 79, 81. 5 Bal p 4 

7. A Bill is brought by the Lord of a Manor to recover a Fine for 
a Copybold, on a Suggeſtion that the Defendant was admitted by At- 

torney, but ſometimes pretends the Attorney had no Authority to 
make ſuch Admittance. , Defendant anſwers. as to Part, and demurs 
as to Relief, Demurrer good. Mich. 1732. North and Stafford, 
3 Will. Rep. 148. Ee AS 
Viner's tbr. 8. J an Account ſlated, and Releaſes are pleaded to a Bill, to ſet 


Tir. Arbitra- a fide an Award, and to have an Account; and Defendant ſwears the 


ent, 6 oe * 
8 iind Accounts taken by the Arbitrators were true Accounts, but does not an- 


15,1734-5.C. ber particular Concealments and Frauds alledged in the Bill, the Plea 


2 83 x 4 is bad, as the following Caſe will evince. In 1730. a Bill for an 
fates it thus: Account was brought againſt Defendant, a Supercargo of the South- 


A bill was Sea Company. At the Hearing all Matters were referred, an Award 


ts gots made, and mutual Releaſes executed. Plaintiffs now brought a new 


fendant a Su-, Bill, ſuggeſting that ſince the Award they. had received Information of 
percargo for Effects to the Value of 119000 Dollars, concealed by Defendant from 


an Account in 


52 who in the Arbitrators. Defendant pleaded the Award and Releaſes, and an- 


17 . 
his Anſwer ſet ſwered, that the Account taken by the Arbitrators was fair and juſt, 


— — but did not anſwer to the Concealment particularly mentioned in the 


Submiſſion Bill. Talbot Chan. It is a Rule, and fo are the expreſs Words of the 
and Award, Statute, that Awards made between Parties ſhall not be ſet aſide but 


d Releaſ . N 
S A Bill for Corruption or Partiality in the Arbitrators ; but there are other 


was now Reaſons equally miſchievous and proper to be relieved againſt in this 


N Court, as where there is Fraud and Cancealment in either of the Par- 


ward, at leaſt ties. It is true Arbitrators are in the Nature of Judges, and in ſome 
ſo far as re. Reſpects have a greater Latitude, not being confined within the Rules 


lated - 
nr Pate) Of Law or Equity, and therefore may make ſuch Allowances as could 


of Goods not be admitted in Courts of Judicature : But as at Law, where Judg- 


charged to ine : ; 
bas been od ments are obtained by Fraud or Surprize, nothing is more common 


by him to J. d. than to ſet the Judgment aſide; ſo upon Decrees Bills of Review 
abroad to the are daily brought in this Court where Evidence arifes that could not 


eee 3 be come at at the Time of the Decree, there is the ſame Reaſon in 


ting forth that the Cale of Awards; and in this Caſe it cannot be imagined that De- 
Plaintifs had fendant had accounted for theſe Matters, ſuppoſing the Fact to be 


recerved an 


Jecaurt of true, for this would have occaſioned a conſiderable Difference in the 


this Tranſac- Award : 
tion ſince the | : | 
Award; and ſuggeſts that Defendant had concealed albethis from the Artitrators, omitting it out of the Ac- 
count laid before them, and that the Sale of theſe Goods were entred in a particular Book, Sc. The De- 
fendant as to Diſcovery and Relief pleaded the former Proceedings, Award, Releaſes, &c. Lord Chan. ſaid, 
that the Rule that Awards cannot be ſet afide unleſs for Partiality or Corruption is too narrow ; for if there be 
Fraud made Uſe of by either of the Parties to miſlead the Arbitrators, that is a Reaſon; ſo. in Caſe of a Judg- 
ment at Law, or a Decree here: And the Facts charged amount to this, as ſuppreſſing the Book, c. and 
omitting Goods out of Account laid before Arbitrators. Defendant denies ſuppreſſing the Book by Anſwer ; 
but if he did ſell, and not enter or not diſcloſe, that amounts to the ſame Thing; and the Defendant is affected 
by this as well as the other. The Plea goes 100 far, being to Relief as well as for Diſcovery ; for if Defendanc 
be not bound to diſcover, yet if Plaintiffs can prove their Caſe, it is too much to ſay they are not intitled to 
Relief—1 Vol. Eg. r. 5. 77. Ca. 16. but audt $. 7. 


1 


King of the Iſland, to the King in Council here, though there is no 


order to prevent a Failure of Fuſtice. 1 Will. 


the whole Caſe 


Appeal may bring new Matter, but in Review muſt 
ne Matter. Trin. 1725. Popping's Caſe, Sel. Ca. in Canc. 48. 


Appeulr. 2 80 


Award; ergo for this Reaſon the Plea was over- ruled, and Defendant 
put to anſwer over. Sour h- Sea Company aud Bunftead, 1 5 March: 
1734- MS. Rep. wt » FI ab Ce * 5 a N q = | 5 

9. If a Demurrer be to Part of the Plaintiff's Bill, and an igſſi- gut if to a nil 
cient Anſwer to the Reſdue, yet the Plaintiff cannot except until the the Defendant 
Demurrer is argued, and this according to the Courſe of the Court. a, as to 


a ' . Matter fu 
Trin. 1734. London Aſurance and Eaft-Inaia Company," 3 Will. Rep. 1 
N C8 17 4 Nalief, the 
inti except to any Matter of Diſcovery before the Plea argued ; for that plainly no Matter of Diſ-) 
E the Pha. So ruled by the Maſter of the Rolls on a Motion to diſcharge the Exceptions, 
and r. Vernon, who was for the Motion, did afterwards admit the Courſe of the Court to be 7. 1 4 December 
1719. Note alſo, the Lord Parker ſome Time before ruled it in the ſame Manner. 3 Vill. Rep. 327. ina Note. 


x 


a / F E'1q | | 1 3 C6 
guy a ſtand- 


W RA. , ing Order of 
ppea 8. Fu the Houſe of 
| Lords, made 
1 | "4 24 March 
| 1725. Appeals 


are to be 


1. fT,/INCH ſeemed to hold, that an Appeal would lie from the brought »eie+- 
Lord Mayor's Court in Chancery, as it doth from the Grand 3 2 dais 
Sagſions in Wales; but it will not out of the Exchequer, be- s or O 


the Rolls to his Lyrdſiip, or from him to the Houſe of Lordi, no nem 2 5 
Matter not in iſſue in the Caufe below ſhould be jiffefed or injiſted on; = 


general Inconvenience as this would be, he would diſmiſs the Appeal, Waadt . 


3. An Appeal hes from a Decree made in the Je of Man, by the "cog 


Reſervation in the Grant made of the Iſle of Man by the Crown © 
the Subjects * Right of Appeal to the» Crown. — Mich. 1716. Criſtian 

and Corren, before a Committee of Council at the Cockpit. Lord 

C. J. Parker aſſiſting at Council upon this Occafion ſaid, he thought 

that the King in Council had neceſſarily @ Furiſdifion in this Caſe, in 

, 27209. 

4. On an Appeal from the Rolls to Lord ts, Cate is open, Gilb, Fg. Rep. 
and the Party 1s at Liberty to read new Proofs, and offer what he 151. 7rin. 
can againſt the Decree, for the Decree is to be inrolled as Lord Chan- 187 5:0: 


and P.— The 
| Vor. II. 2 Y | cellor's Rule is, that 
k % n Appeal 
Caſe is open; but on a Rehearing only ſo much as is petitioned again ; if all do · not Petition on 
to the Petitioners it is open. Trin. 1725. Hayward and Colley, Sel. Ca. in Chan. 24.———ide Ibid. pan. 
proceed ex eiſdem Adi, unleſs there be a'Clauſe to receive 


— 


* 


82 ppenls. 


7 
| 


cellor's Decree, and the Appeal is only to give his Lordſhip an Oppor- 
tunity of hearing what can be offered why his Lordſhip ſhould not 
ſign and inrol it as his Decree. Per Lord Chan. Trin. 1718. Wright 
and Pelling, Prec. in Chan. 496. | | 

5. An Appeal from Decrees made in the Plantations lies only to 
the King in Council. Vide the Caſe of Sir Fohn Fryer and Bernard, 
Mech. 1724. 2 Will, Rep. 261, 262. | 
Neve In ths 6. No Appeal lies from an Order made by the Lord Chancellor 
1 (whom his Majeſty by his Royal Sign Manual had intruſted with the 
not act Care, Cc. of Ideots and Lunaticks) touching Lunaticls, to the Houſe 
of Lords, but only to the King in Council; the Cuſtody of Ideots 
rity of =_ and Lunaticks being in the Power of the King, who may delegate 
Sign Manual, the ſame to ſuch Perſon as he ſhall think fit by Writing under his 
and under this Majeſty's Royal Sign Manual. Reſolved in Dom Proc (after long 
— and Debate, and reading the Statute of 17 Ed. 2. de Prarogativd Regis of 
Juriſdiction. Ideots, c. 9 & 10.) 14 February 1726. ex parte Pitt. — In Con- 
ſequence of the above Reſolution, an Appeal was brought before the 
King in Council, where, after ſome Debate touching the Juriſdiction, 
the Matter of Appeal was heard and determined May 15, 1728. 
3 Will. Rep. 108. and the Notes there. | 88 

7. An Agreement was ſigned by the Parties, and by Conſent made 
an Order of Court to ſubmit to ſuch Decree as ſhould be made, and 
neither Party to bring an Appeal, yet the Cauſe allowed to be reheard. 


Hil. 1733. Buck and Fawcett, 3 Will. Rep. 242. 
Vide Tit. Rehearing. 


A N 
= Appoꝛtionment (-). 


ſion or Parti- 
tion of a Rent, 
as | 
or a making LE 1 3 4 ; 

it into Parts, MT Re 
C. Lit. 147. ö. 


(A) In what Caſes, & econt. 


1. A By Deed made his Heir Tenant for Life, with Remainder 
over, and charged the Eſtate with a Sum of Money to be 

| _- raiſed by Sale of the Inheritance for any Number of Years 
not exceeding 21, or for 99 Years, determinable upon four Lives. The 
Tenant for Life brought his Bill, that there might be à Contribution, 
and not that he who is the Heir of the Family ſhould be forced to 
bear the Load of the whole Charges, but that the whole Inheritance 
may be apportioned and bear a Part of the Burthen, Plaintiff's 
Council argued, that the Words are capable of a double Conſtruction, 


in _- 


Apportionment. 803 


viz. that the Money ſhould be raiſed by Sale of the Land for gg Years, 
or of the Inheritance; and this. muſt be the Conſtruction, for a Man 
cannot alien the Inheritance for a Number of Years; and when the 
Words of a Deed will bear a double Conſtruction, the Court will ſo 
conſtrue it, that the whole Charge may not be thrown upon Tenant 
for Life, who is Heir of the Family. Lord Chan. ſaid, if he could 
help the Heir he would, but that the Words would not bear it ; for 
the Perſon who made the Deed having taken ſuch nice Care that it 
ſhall not be ſold but for ſo many Years, and the Words cannot poſ- 
fibly admit of a Conſtruction that the whole Fee may be alien 
Hil. 6 Ann. Hele and Wynn, MS. Rep. | 
2. Money was covenanted to be laid out in Land, to be ſettled to 
the Uſe of A. for Life, Remaainder to the firſt, Sc. Son of the Mar- 
riage in Tail Male, Remainder. to A. in Fee; and in the mean Time 
the Maney being 10000 J. was to be placed out upon Securities, and 
the Intereſt arifing therefrom to be paid to ſuch Perſons as ſhould be 
intitled to the Rents of the Lands when purchaſed and ſettled accord- 
ing to the above Limitations. The 10000 J. was placed out on a 
Mortgage, and the Intereſt payable Half-yearly; A. died in a broken 
Part of the Half-year. Macclesfield C. ſaid, (as the Reporter ſays he 
underſtood his Lordſhip) that though A. died in a broken Part of 
the Half-year, yet this Intereſt ſhould not be taken as Rent (a), but (a) Yide the 
ſhould be apportioned, and a Proportion thereof go to A.'s Admini- = 2 
ftrator. Trin. 1723. Edwards and Lady Warwick, 2 Will. Rep. Ti. Ha, 
171, 170. FT e 44h "EE 5: 
4 By a-Truſt in a Marriage Settlement, Portions for Daughters 3 * 
were to be raiſed payable at 18 or Marriage; and Maintenance in the 
mean Time, payable Half-yearly, viz. at Lady-day and Michaelmas, 
till the Portions became payable. The eldeſt Daughter attained: her 
Age of 18 on the 16th of Auguſt 1727. and her Maintenance had 
been paid till Lady- day 1927. the Queſtion was, if any Proportion of 
the Maintenance was to be paid from Lach- day to the 16th of August. 
And the Maſter of the Rolls decreed Maintenance to be paid for that 
Time in Proportion; and his Honour ſaid, that Maintenance is always 
favoured, being for the daily Subſiſtence of Children, and not like 
Intereſt (5), which is only for Delay of Payment of what is due; (2) Yide the 
but here the Portion 1s not due till 18 or Marriage, and therefore no _ a. 
Delay. Mich. 1728. Hay and Palmer, 2 Will. Rep. 501. — 
4. Upon a Petition at the Rolls by Sir Robert Raymond C. J. and tioned Intereſt 
Ventris, Eſq; Adminiſtrators with the Will annexed to the late Lord n Mart. 
C. J. Holt; and being alſo appointed Truſtees by the Court to exe- — 
cute the Truſts of the ſaid Will, (the Executors and Truſtees by the 
ſaid Will having renounced their Truſt) for Direction of the Court 
on this Caſe, viz. The Reſidue of the Teſtator's perſonal Eftate was 
decreed to be laid out in the Purchaſe of Land, to be ſettled according 
to the Directions in the Will; and until proper Purchaſes could be 
made, the Money was to be put out on Government or other Securities, 
with the Approbation of the Maſter ; and the Intereſt of the Mone 
was to be paid to the Truſtees, to be accounted for by them to ſuch Per- 
ſons as ſhould be ſucceyively intitled to the Rents of the Lands when 
purchaſed, according to the Will, &c. Part of the Truſt Money was 
znveſied in South-Sea Annuities; Mr. J. H. being Tenant for Life, 
(with Remainder to his Brother Mr. R. H.) died 25th of January 
1728. The Widow and Adminiſtratrix of J. H. claims an Apportion- 
ment of the Halj-year's Dividend or Annuity due and paid the Lady- 
day next after her Husband's Death, as Intereft due to him at the Day 
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of his Death; on the other Hand R. H. as next in Remainder, in- 
fiſts, that in Regard his Brother J. H. the Tenant for Life, died be- 
fore Lady-day 1729. when the Half-year's Dividend or Annuity be- 

came due and payable, he, as next in Remainder, 1s intitled to the 

whole Dividend, as he would have been to the whole Half-year's 

Rent, if the Money had been laid out in Land. It was ordered that 

the Half-year's Dividend ſhall be apportioned to the Truſtees, and 

that ſo much thereof, as by Computation was due to FJ. H. at the 

Day of his Death, ſhould be paid to the Adminiſtratrix, and the Re- 

fidue to R. H. the next in Remainder ; for that theſe Annuities: are 

in Nature of Intereſt, which though payable but Half-yearly, (as In- 

tereſt is often reſerved on Mortgages and other Securities) yet where 

Intereſt is given for Life, it is always computed to the Day of the 

Death of the Tenant for Life, or to the Day of paying the Principal. 

But as to another Claim by her as Adminiſtratrix to her Huſband, as 

fo the growing Intereſt of 6000 1. South-Sea Annuities, which were 
fold by the Truſtees 11th of Auguſt 1727. in order to raiſe Money for 

a Purchaſe, from the Lady-day next before ſuch Sale; the Court was 

of Opinion- that ſhe was not intitled to any Allowance for Intereſt of 
that Sum, tho” the Truſtees having purchaſed the ſame in the Middle 
of the Half-year, when three Months Intereſt had incurred upon 

them, and Mr. J. H. had made an Allowance for ſo much Intereſt 

as was incurred at the Time of the Purchaſe out of his Eſtate for 

Life, and the Sums fo deducted by the Truſtees out of the next 

Dividend were added to the Principal Truſt Money; yet the Court 41 
would not make her any Allowance for the Intereſt incurred from 3 
Lady-day 1727. to Auguſt the 12th following, when the Annuities : 
were ſold ; becauſe they being ſold to make a Purchaſe of Land, 
J. H. the Tenant for Life, would be intitled to the growing Half-. 

ear's Rent at Michaelmas, in Lieu of Intereſt, and ought not to have 
both. Per Jekyll Maſter of the Rolls, Hil. 3 Geo. 2. Raymond C. ]. 
and Ventris, Viner's Abr. Tit. Apportionment, (F) Ca. z. 


Vide Tit. Contribution and Average; and alſo Tit. Rent. 


E 
Aſſignment, 


( Of what Things (02 Intereſt) it may oꝛ 
may not be. 


i 9UTITY will not protect the Aſſignment of any Choſe in Action, A Choſe in 
£_; unleſs in Satisfaction of ſome Debt due to the Aſjignee ; but n 4 
| not when the Debt or Choſe in Action is aſſigned to one to whom Equity upon a 

the Aſſignee ewes nothing precedent, ſo that the Aſſignment is volun- Confideration 


tary, or for Money then given. Per Lord Keep. Bridgeman, 10 Fuly now þ apa 


27 Car. 2. Anon. 2 Freem. Rep. 14.5. Ca. 185. Conſideration. 
| „ TIE < | ide 1 Vol. Eg. 
Caſes Abr. P. 44. C. 2. Vide alſo the following Caſes, and the reſpective Notes 
to each Caſe. 


2. An Aſigument by a Widow of a Term of Years in Truſt for ber- Vid: the Caſe 

felf and Cbild, juſt before her ſecond Marriage, and without the Pri- Ae, F. — 

vity of her ſecond Huſband, held good; but a Power reſerved therein C. 

to diſpoſe of the Remainder of the ſaid Term after the Deceaſe cf her- ria the Caſe 

elf and Child, held void, becauſe ſuch Remainder not being diſpoſed ied —_— 

by her before Marriage veſted in the Huſband, Eaſter 1685. Blithe's — 44 

Caſe (a), 2 Freem. Rep. 91, 92. P. S 62 

Caſe more fully dg d. 7. ; c. 

3. A Bill of Exchange was given by A. for Value received; B. Cee Rep. 

&ſſigns it to C. for a juſt Debt; C. brings an Indebitatus Aſſumpſit on jc cha og 

this Bill againſt A. and had Judgment; A. brings his Bill to be re— 

lieved againſt this Judgment, becauſe there was really no Value received 

at the Time of giving this Bill, and C. would have no Prejudice who 

might ſtill refort to B. upon his original Debt: It was inſiſted upon 

that A. might be relieved againſt B. or any claiming as Servant or 

Factor of, or to the Uſe of B. But Lord Keep. Sommers held, that 

C. being an honeſt Creditor, and coming by this Bill fairly for the 

Satisfaction of a juſt Debt, he could not relieve againſt him, becauſe 

it would tend to deſtroy Trade, which is carried on every where by Bills 


of Exchange ; and his Lordſhip would not leſſen an boneſt Creditor's 
Security. Mich. 9 W. 3. Anon, MS. Rep, 


2 


Vo . II. 


* 


TY 


8 Aſſigument. 


2 Freem. Ry. 4. A Remainder of a Term is an aſſignable Intereſt; as if F. G. 
wy — being poſſeſſed of a Term of 2000 Nears, deviſed the Hſtate to his Wife 
Courtncy, Hil. for 0 Years, if ſhe ſhould fo long live ; and after her Deceaſe to his 
i700. ſeems Son for 50 Years, if be ſhould jo long live; and after His Deceaſe to 
8 = * bis two Grandchildren during the Remainder of the ſaid Term of 2000 
J take it, came Years. One of the Granchildren afligns his Intereſt in the Life-time 
b-fore Lord of the Father or Grandmother, and the Queſtion was, whether this 


* app was ſuch an Intereſt. veſted in the Life-time of the Father or Grand- 


there ſtated mother as was aſſignable in the Life-time of the Father or Grand- 
Fo 5 5 mother. It was argued that it was not, for that it was a contingent 
Intereſt until after the Deceaſe of the Father and Grandmother ; and 


for a Term of 


1009 Naarn, if fo, although it be ſuch an Intereſt veſted as cannot be defeated by 


deviſed the . : 8-7, | ; ye 
gene to B. for the firſt Deviſces, and ſuch a one as may be releaſed in the Life- time 


o Her, if of the firſt Deviſces, yet it cannot be aſſigned over; and the Caſes of 


e ſould ſo Matthew Manning and Lampett were cited. On the other Side it 


long live; : | | 
after g De. Was inſiſted, that here is but Part of the Term carved out; viz. 50 


ceaſe he di. Ycars and 50 Years, and the Remainder of the Term reſted in the 
v/ed the fame Deviſor, which had Power tb deviſe as he thought fir, and the De- 


to C. and C. 5 > ; 
offigns his ln. viſee might aſſign over; and in Manning and Lampett's Cafes the 


2 3 whole Term was deviſed to the Party fer Life, and vas in him during 
Keeper (ha- #25 Life, and nothing but a Poſſibility in the executory Deuiſee. And 
ving taken the Maſter of the Rolls was ot Opinion, that this was an aſſignable 
Time to con- Intereſt, and that the Moiety paſſed by the Aſſignment ; and decreed 


fider) held | : 
this Aſſgu- accord. Trin. 1700. King ſlader and Courtney, 2 Freem. Rep. 238. 


ment to be | 

good, and ſaid, this was a ſtronger Caſe than Lampett's, becauſe the firſt Deviſce being for a Term of 50 Years 
only, the Deviſor had a Remainder in him for the Refidue of the Term ; but in Lampett's Caſe, the Deviſe being 
for Life, the Deviſor had nothing but a mere Poſſibility (a) ; and his Lordſhip ſaid, this was the Cate of Sheriff 
and #rotham, 2 Cro. 50g. and was like Locroft's Caſe, cited in the Rector of Chedington's Caſe—and held that 
B. took no Eftate for Life by Implication ; but in Caſe he had overlived the 5o Years, then the Executor of the 
Dewiſor ſhould have held it during the Life of B. as when a Dewiſe is made to A. and the Heirs Male of his 
Boay.; if he dies without Iſſue, then to B. and his Heirs : This will not enlarge the Eſtate of A. ſo as to make him 
Tenant in Tail general, for he ſhall have it only to him and the Heirs Male of his Body. Ibid. 251. (a) A 
Poſſibility is\affignable in Equity if made upon a good Conſideration. Vide the following Caſes, 


5. J. S. being drawn in to execute a Conveyance of his Fſiate, 


which he being ſenſible of, makes his Will, and thereby deviſes all 


his Eftate in the firſt Place for Payment of his Debts, and the Sur- 
lus for other Perſons, His Creditors brought a Bill to be relieved 
againſt the Conveyance, and to have the Lands ſubjected to the Pay- 
ment of their Debts. And Lord Keep. and the Maſter of the Rolls 
held, that this was but in-Nature of an Equity of Redemption, which 
may be aſſigned; and that as F. S. himſelf might have come here to 
be relieved againſt this Conveyance, ſo may his Deviſee ; tho' urged 
that if theſe Deeds had been unduly obtained, (which was denied) 
yet this Deviſe was but in Nature of a Right of Action, which was 
not aſſignable; and therefore the Creditors could have no Benefit of it. 
Hil. 1700. Blake and Jobnſon, Prec. in Chan, 142. 
Here is an e- 6. A. for a certain Sum had articled with the City of London to 
geal Privity of lay a, Pipe, which ſhould not convey leſs than 19 Tun of Water an 
_ Fin Hour to Stocks, Market and. Cheapſice ; Defendants and one Houghton, 
Aſſignment of who Was. no Party to the Bill, and others, who were not brouglit to 
+ _ Hearing before the Pipes laid, employed Houghton to take a Leaſe from 
A bard Bar. the City of theſe Waters to himſelf, but they had agreed among them- 
gain, that not I | Ys {elves 
material, for 
there is the ſame Reaſon that a bad Bargain if fair and without Frond ſhould be decreed, as if it had been a 
good one; and\it is plain here was no Fraud nor Surmiſe in this Caſe, for the Indenture between 71: and his 


Aſſignees bears Date the ſame Day with the Leaſe, and recites it, and what the Fine and Rent was, and then 
agrees 


8. 
1 


* ä 
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: 
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OOO Aſenment. 


* 


felves hat ede ſhould be goo Shares of that Leaſe, and that Houghton: agrees to di- 


* N | 2 
ſhould have 300 Shares to himſelf, and the other 600 Shares were to = f l , inte 3 


be to the other Parties in other Proportions: Houghton. took a Leaſe Wc. Said per 


accordingly for 51 Years at 2600 J. Fine, and 700 J. per Ann. Rent, 2 Keeper. 
and covenanted for himſelf and his Aſſigns to pay the Rent, &c. by e N 
Indenture of ſame Date with the Leaſe, and made between Houghton 421. Efter 
and four others, (two of which were only brought to Hearing). 7 gh 
Houghton aſſigns this Leaſe to thoſe four Perſons, in Truſt for himſelf That the City 
as to zoo Shares, and for their own Benefit as to 600 Shares. A. articled with 
lays the Pipe, which did not carry above five Ton of Water per - to boy's 

3 ipe as afore 
Hour, and the Leaſe proved a very hard Bargain; and Houghton aid, and that 
failed. The City brought their Bill againſt the Aſignees of the Leaſe — — 
to pay the Rent in Arrear, and the growing Rent, and to perform the a. Pr: AY 
other Covenants in the Leaſe ; and as againſt A. it Was that if Hough- H. and grant- 
ton had not fully performed his Articles with the City, he. might do it, ed timaLeaſe - þ 


of this Water, 


| that the other Defendants might have the Benefit of them, Lord Keep. in Conſidera- 
decreed the Aſſignees to pay the Rent for the Time paſt, but would as of it we 
make no Decree that they ſhould continue the Payment of. it during _ **, * — 
the Term, for they are chargeable no longer than the Privity of Eſtate Rent 15 Lars. 
continues; and if they can aſſign it over, that Ground of the Charge —— —4 * 
, . o 8 
is gone. Eaſter 1701. City of London and Richmond, Alderſey, & Tt 10 De- 
al”, Prec. in Chan. 156. Je 8 fendants R. 
f | | | -- IF Cm6F. 
but it did not appear that G. and B. accepted the Aſſignment, which was in Truſt for fuch Perſons as ſhould 
buy Shares, the Whole being divided into goo Shares, valued at 10 J. each Share. That the Pipe would not 
diſcharge above ſix Tun per Hour, fo inſtead of being a beneficial Bargain, it would not produce above 300 J. per 
Am, II. being inſolvent, and Rent in Arrear, the Bill was brought againſt the Aſſignees of the Leaſe, as alſo 
againſt ſeveral who had bought Shares, to have the Arrears of Rent paid, and the growing Rent, and the Per- 
formance of the Covenants in the Leaſes, iſt, It was allowed that H. ought to be a Party, but that all the 
Sharers ought not, the Aſſignees by dividing of it into ſo many Shares, having made it impracticable to have 
them all before the Court, 2dly, That poſſibly the Aſſignees might not be liable at Law, if it was an incor- 
poreal Inheritance, for they had no Privity of Eſtate, yet enjoying the Thing demiſed ought in Equity to an- 
fer the Rent: But it was agreed the Decree ought only to be for the Arrears of Rent, ſince the Aſſignments, 
and what ſhould incur and become due whilſt they ſhould continue the Poſſeſſion; but if they ſhould get rid of 
it by afligning over, they were not to be prevented from ſo doing in Equity, or to be decreed to pay the Rent 
during the Reſidue of the Term, or longer than they continue the Poſſeſſion; and how far an Aſſignee named 
or not named js bound to perform Covenants in a Leaſe, the Caſe of Spencer, 5 Co. 16. a. was cited. It was 
objected that the Rent reſerved being 700 J. per Ann. and the real Value not 300 J. per Ann. it was againſt 


Ef the Rules of Equity not to decree in Specie ſuch a hard and unreaſonable Bargain ; to which Lord Keep. an- 
"5 ſwered, as a beneficial Bargain will be decreed in Equity, ſo if it happens 4 loſing Bargain, for the ſame 
1 Reaſon it onght to be decreed. It was objected that the Aſſignees in this Caſe were but in the Nature of Truſſees 


for the other Sharers, and Equity ought to decree againſt the Ceſtuy que Truſt, and not again the Trnftecs; ſed 
uon allacatur. Mid. 422, 423. 


7. One having a Bond, receives the Money due upon it, and after- It is incum- 


wards afligns it as a Security for a juſt Debt; the Aſſignee cannot ſet bent on the 
| a 0 n a a ; Aſſignee of a 
up this Bond in Equity, which being ſatisfied before, can receive no Bond to be in- 


5 new Force from the Aſſignment. 8 the Maſter of the Rolls, formed by the 
2 in the Caſe of Turton and Benſon, Mich. 1718. 1 Will. Rep. 497. uber con- 


. 7 0 cerni the : 
Vide Lucas's Rep. 4.50. and Prec, in Chan. 525. A due 


| | upon ſuch 
Pond, which if he negle&s to do, it is his own Fault, and he ſhall not afterwards take Advanigs of his own 
Laches. Said per his Honour, 1 Will. Rep. 497. 


8. A Guardianſhip is not afſignable, Per Lords Commiſſioners, & vid Tit. 
Hil. 1722, in the Cafe of Eyre and Lady Shaftſbury, 2 Will. Rep. ek. 
121. . 

9. Tenant for Life with Power to make a Fointure of 500 l. per 
Ann. in Conſideration of Marriage and 10000 J. covenants to make 
ſuch Jointure, but dies without doing it, It was held, that the Arti- 
cles are a Lien on the Eſtate, and that by the Execution of them the 
Covenantor became a Truſtees for the Feme, and that ſuch Truft is 

deviſeable 


amen. cou. 
_— ä 


88 ä 
devi ſeable and afignable in Equity. Mich. 1 25 in the Caſe of Lach 
Coventij and Lord Coventry, 2 Mod. Ca. in Law and Eg. 19. 


2 Med. Ca.in 10. A. by Licence from King Henry 8. granted certain Lands to 


STD the Mayor, Sc. of G. in Truſt that whenever the Leaſe made by ber 


Decree, tape, to. P. and B. bis Wife ſhould determine, that they the Mayor, &c. 


N the ou make a new Leaſe to them the ſaid P. and B. or to the Heirs of 
roofs it ap- 


peared that fhe ſaid B. at any Time, on Requeſt on Payment of 20 Marks, and 
there was no under the yearly Rent of 20 Marks, for the Term of 31 Years, with 


= — o the ſame Covenants, Sc. as in the old Leaſe; and upon the Expira- 


Plaintiff as a tion of the ſaid Term, the Mayor, &c, were at any Time, on the 
r Requeſt of the Heirs of the Wife, to grant a. new. Leaſe to them 
Gonment, and in the ſame Form. The Plaintiff and H. Hoſkins (Defendant Hoſ- 
that the Bene- Ains's Father) were Coheirs of B. and in 1712. Hoſkins the Father 
fie thereof, got an Aſſignment from the Plaintiff of his Right for 291. Con- 


IO  fideration only, when the Lands appeared to be of the Value of 


200 J. per 200 J. per Ann. Therefore Plaintiff brought his Bill againft Defendant 


S Hoeſtius (Son and Executor of ſaid H. Hoſkins). to ſet aſide bis 
ther; and Aſſignment as obtained by Fraud and Imfoſition, by miſinforming the 
that twelve Plaintiſf of bis Right, and againſt the Mayor, &c, to have a Leaſe 


Y of the bes i - 
old Leaſe was ade to Plaintiff and Defendant Hoſkins as Cobeirs to B. and accord- 


unexpired at ing to the Covenants in the original Leaſe, The Defendants by their 


XNA Anſwer acknowledge that Plaintiff and Defendant H. are Coheirs to 
cuted this Aſ- B. and that A. made ſuch a Grant, Cc. and that Leaſes have been 


ſignment; and ade of thoſe Lands according to the Covenants in the original 


TT __ Leaſe : That Plaintiff for 80 J. paid him by Defendant's Father, aſ- 


(which was ſigned all his Right in the faid Leaſe to him, and by another Deed 


mes by covenanted that he (Defendant's Father) might make Uſe of his 
Deſendant Name in taking a new Leaſe, Sc. and that his Name might be in- 


Hoſtias's Fa. ſerted in ſuch new Leaſe, in Truſt for Defendant : And that the City 


Plain- . 
yr wy accordingly made a new Leaſe to Defendant's Father, (according to 


ing) that be the Covenants in the original Leaſe) without naming the Plaintiff 
and the Plain- and Defendant Heſfins, and denied Fraud, Sc. The Court ſet afide 


tiff were to . FE. 
pay 250/. to the Aſſignment, and decreed a new Leaſe to be made to the Plaintiff, 


the Cicy for a and to the Heirs of Heſtins (the Father) according to the Covenants 


W in the original Leaſe made by A. and Defendant Has to account 


Leaſe, when for a Moicty of the Profits, Sc. during his Father's Life, and ſince 
_ his Death, and to pay Coſts. Hil. 10 Geo. 1. Evans and Hoskins 
Hay and and the City of Glouceſter, MS. Rep. 


no more; and | 4 
all that the Defendant Haſcins proved was, that the Lands were not of ſo great a Value at the Time of the 
Aſſignment as they were now, and that the City inſiſted on 150 J. Fine, which was true; but the Reaſon Was, 
becauſe Hy/tixs the Father would have a Leaſe made to him excluſive of the Plaintiff. Jig. 85. 


be, contin: 11. A. being bound to pay J. S. a Sum of Money in a Year after 
gent lu his Death, gave a Note by way of collateral Security, that the Money 


are no more 


affgnable is ſhould be paid out of ſuch Arrears of Rent as ſhould be due at his 
Equity than at Death; the Benefit whereof Plaintiff now prayed by the Bill. But 


by tos 1 the Maſter of the Rolls ſaid, this Aſſignment or Agreement is utterly 


nour in 8. C, void, for it cannot create any ſpecifick Lien, becauſe the Thing itſelf, 


Bid. Sed wide „, 28 5 b 
2 following v2, the Arrears, was not then in Being, nor is it to take Effect till 


Caſes. A.'s Death, and then it is too late, for the Arrears then become Part 
Fan , * of his Aſſets liable to his Debts generally; and this differs from the 
1109 af. Caſe of Off-reckoning or of Pay, due or to become due, &c. (which 


7. A. 2 

figna le a 

2 5 Caſes 
tion, was (inter al) determined in the Caſe of Theobald and Diffay in Dom Proc' in March 1729-30, 1 Will, 


Rep. 574. in a Note. 


K 
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Aſſignment: _ 89 


Caſes were objected) becauſe in thoſe Cafes the Thing aſſigned is cer- 258 
tain, and the Aſſignee has a certain Intereſt, but notwithſtanding the "+ 
Aſſigument or Agreement, he (A.) had it ſtill in his Power to re- 

ceive all the Arrears, and ſo defeat his own Aſſignment. Mich. 1730. 

Lady Gray and Dutcheſs of Hamilton, Viner's Abr. Tit. Aſſignment, 

D) Ca. 28. l | 15 
0 2 A Choſe in Action though not aſſignable at Law, yet is /o in A Choſe in 
Equity, where the Huſband may aſſign it alone, as he may any other Action is not 


Part of the Wife's perſonal Eflate: So may a contingent” Intereſt Lau but 4 
which the Hoſband has in Right of his Wife; or a Poſſibility of a Term for 
Term; as appears from the Caſe of Theobald and Drffay, decreed firſt o 3 "pr 


by Lord Macclegeld, afterwards affirmed: by Lord Chan. Kg, and Chanel real, 
laſt of all by the Houſe of Lords; which though not good {ſtrictly by may be af. 


8 ſigned (4 
way of Aſſignment, yet will operate as an Agreement, where for a = "FW 
valuable Conſideration. 2 Vill. Rep. 608. Huſband 


Ws without the 
Wife, and alſo the Truſt of ſuch a Term. Yide Parker and I yndbam, Tit. Baron and Feme, P. C. 


13. If A. deviſes 1000 J. to B. payable at her Age of 25, Then, B. The Cafe of 
intermarries with FJ. S. who together with his Wife hen an Infant (a) mo and 
aſſigned over the ſaid 1000 J. Legacy to M. for a valuable Conſidera- cited, wt 
tion. King Lord Chan, held this Aſſignment to be good, and that Tit. A4gre- 
V was intitled thereto, with Intereſt from the Time ihe Wife came 3 = | 
8 | 44 r*1 21. U. 10. 
to the Age of 2 5. Eafler 1731. Duke of Chandos and Talbot, 2 Will. Apich was an 
Rep. 601, 609. Fe 25 Agreement 

41 | | CONcernng 4 
much more remote Po//ibi/ity than that in the principal Caſe ; and yet Lord Macelesfe17 eſtabliſhed it by a De- 
cree. Trin 1723,— Where the Huſband may aſſign the Wife's Legacy, payable out of an Eſtate in Reverſion, 
wide the Caſe of Atkins and Dawlury, Mich. 1 Geo. 1. Gill. Eg. Kip. 88. and 1 Pol. Eg. Co. Air. P. 45. C. 9. 


e (a) Though the Vi was an nfant when the MHigument 4was made, yet that could not be material, 


for if ſhe had been of Age, and joined, the Deed as to her would have been void, and ſhe might have pleaded 
Non eft factum; but being a perſonal Thing, the Huſband alone might have aſſigned it. 2 7/7. Neb. 608. 


14. A contingent Intereſt or Poſſibility, and which may be rcleaſed 774 this Caſe 


by the Bankrupt, is afſignable by the Commiſſioners. Sir Tojeph abridg d. Lit. 
Jekyll, Maſter of the Rolls, Mich. 1731. Higden & al and Willian- , . 


fon, 3 Will. Rep. 132. Vide the Caſe 


of Jacobſon 


and Williams, 1 Vol. Eg. Ca. Ar. P. 54. Ca. 7. cites it as a MS. Caſe.—S. C. 1 2 L. Rep. 3 8 2. more fully reported. 


15. If a Man in his own Right be intitled to a Bond, or other To ſupport 


Choſc in Action, he may aſſign it though without any Conſideration ; ”= _ Te 
ſecus where the Huſband is poſſeſſed of a Choſe in Action in Right Ham and 

of his Wiſe only, in which Caſe he has no abſolute Title to it (6), but 1 
only a Right to endeavour to reduce it into Poſſeſſien, if he can, during ed 3 ag 
the joint Lives of him and his Wife, which if he does not do, and in Point. Vide 
he dies, the ſame will remain as it was only in the Wife. Ad- Le Stang 
mitted per Counſel, on all Sides, and King Chan. was of the ſame C. ;. 4th Edt. 


Opinion. Jiu. 1733. in Ceſu Lord Carteret and Paſchal, 3 Will, with my Re. 


„ by ferences. —— 

Rep. 197, 199. Tide this 
Work, P. 

C (5) A Choſe in Aion will not weſt abſolutely in the Huſband ly the Marriage. Per Lord Chan. 


King, and Raymond C. J. in Caſa Jones and Com“ Stafford & al, Mich. 17 30. 3 Will. Rep. 87. 


16. But Baron poſſeſſed of a Choſe in Action, as he may releaſe 

of forfeit it, ſo if he ſhould aſſign it for a valuable Conſideration, it 

would be good (c). Agreed in the faid C:i2 of Lord Carteret and (c) In Equity, 
Paſchal, 3 Will. Rep. 199. Secus, as it ſeems, 7f there be no Corr- 
fideration. Vide P. C, and the Notes there, 


Vor. II, A 2 | J's: 72 | 


aſſignable by 


4 
[2 
1 
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90 Alignment. 


8 17. If a Feme Sole has a Decree to hold and enjoy Lands till a 
in Traft for a Debt due to her is paid, and ſhe is in Poſſeſſion of the Lands under 
Feme Sole, this Decree, and marries, and then the Huſband and Wife continue in 


= gag the Poſſeſſion, Se. till the Baron's Death; the Huſband alone in his 
ſent of ber Life-time may aſſign it, for this is an equitable Extent, and to be 


Li og taken as it would be were it a legal Extent; in which Caſe it is plain 
the Land ex. that the Huſband alone may aſſign the extended Intereſt. Vide the 


tended, the Caſe of Lord Carteret and Paſchall, Tit. Baron and Feme, P, 
2 1733. 

over this extended Intereſt, as he may the Truſt of a Term to which his Wife is intitled, according to Sit 
Edward Turner's Caſe, (1 Vern. 7.) cited by King C. in the Caſe of Lord Carteret and Paſchall, Trin. 1733. 
Vide this Caſe, Tit. Barox and Feme, P. C. And alſo Packer and Myadam, F. C. Pide 
fame Tit. 1 Ye. Ab. Eg. P. 58. C. 4. Tudor and Samyne. 


ꝙ—y—ä˙— F—U — 


n 


18. 3000 J. was to be raiſed by a Truſi-Term in a Marriage Set. 
tlement for Portions of Daughters as ſhould be living, and not ad- 
vanced by the Father at his Death, There being ſeveral Daughters, 
B. one of them, after ſhe came of Age, in the Life-time of her Father, 
and whilſt ſhe was unmarried, releaſes all her Share in the 30001. to 
the Owner of the Inheritance, B. marries, the Father dies, and a 
Bill is now brought by ber as in her Right to have her Share, &c. 
Defendant pleads the Releaſe in Bar, and inſiſted, that this Share 9 of 
B. though a Poſſibility only at the Time of the Releaſe, was aſſignable in 
Equity, tho no at Lau; and by the /ame Reaſon might be releaſed in 

85 Equity, and that Poſſibilities are aſſignable in Equity; and cited Higden 
= Watkinſon, Tibbals and Dufay, Caſes in Parliament, 16 March 

Lord Chan. ſaid, that Choſes in Action, and Poſiibilities, are 

abt in Equity, if made upon Conſideration (a), but here no Con- 

(a) L Aideration appears; and at Law a Paſſibility may be releaſed ; but this 1s 
2 _ the © Demand in Equity under a Truſt, and therefore ſhall be ſupported by 
Notes there. 4 Conſideration ; and ordered the Plea to ſtand for an Anſer. © Hil, 
n. Robinſon and We Viner's Abr. Tit. Aſſignment, (D) 


Notes to the 

Caſe of Lady Ca. 2 29. | 

Deaf of Vide Tit Baron and Feme, P 
Hamilton, | 


P. 88. C. 11. 


C A P. N 


(A) Award, foz what Cauſes ſet aſide ; — 
And here concerning Submiſlion and A⸗ 
wards made purſuant to a Rule of Court, | 
accoꝛding to the Star. W. 3. (a) (a) The Star: 


of 9g & ioIF. 
: : 3. Cap. 1 5. 

ſeck. 1. enafts, That after the 11th of May 1698. all Merchants and others deſiring to end any Controverſy 
(for which there is no Remedy but by perſonal Action, or Suit in Equity) by Arbitration, may agree that 
their Submiſſion of the Suit to the Award or Umpirage of any Perſons ſhall be made a Rule of any of his Ma- 
jeſty's Courts of Record, which the Parties ſhall chuſe, and may inſert ſuch their Agreement in their Submiſſion, 
or the Condition of the Bond or Promiſe : And upon producing an Affidavit of ſuch Agreement, and upon 
reading and filing ſuch Affidavit in the Court ſo choſen, the ſame may be entred of Record in ſuch Court, and 
a Rule of Court ſhall be therepon made that che Parties ſhall ſubmit to, and finally be concluded by, ſuch Ar bi- 
tration or Umpirage; and in Caſe of Diſobedience thereto, the Party neglecting or refuſing ſhall be ſubjoct to 
all the Penalties of contemning a Rule of Court, and Proceſs ſhall iſſue accordingly, which ſhall not be ſtopped 


or delayed by any Order, &c. of any other Court, either of Law or Equity, unleſs it appears on Cath that the 
Arbitrators or Umpire miſbehaved themſelves, and that ſuch Award was corruptly or unduly obtained. 


Sect. 2. Any Arbitration or Umpirage procured by Corruption or undue Means ſhall be void; aud ſet afide 
by any Court of Law or Equity, ſo as ſuch Corruption or undue Practice be complained of in the Court where 
the Rule is made for ſuch Arbitration, before the laſt Day of the next Term after ſuch Arbitration made and 


publiſhed to the Parties. 


6 ILL to ſet aſide an Award made purſuant to a Rule of 
| Court in B. R. for Miſbehavionr in the Arbitrators upon 
| this Caſe. The Plaintiff and Defendant entred into an Arbitra- 

tion Bond, and ſubmitted to make it a Rule of Court, and an Award 

was made purſuant to the Submiſſion by Rule of Court, but the Plaintiff 
not liking the Award applied to the Court of B. R. to ſet it aſide, and 
made ſeveral Objeions to it; and the Court being divided in Opinion, 

a Rule was made to hear Counſel why the Award ſhould not be ſet 

aſide ; and afterwards the Rule was diſcharged ; but the Court being 

divided in Opinion, the Plaintiff could not obtain a Rule for an At- 
tachment for Non-performance of the Award, and therefore brought 
an Action upon the Arbitration Bond, and got Judgment, and then 

Ward, the Defendant at Law, brought his Bill to be relieved againſt 

the Award. The Queſtion was, whether the Plainti at Law, not 

having purſued the Method preſcribed by Stat. ꝙ W. 3. cap. 15. by 

Attachment, but Has brought an Action upon the Arbitration Bond at 

Common Law, and has not pleaded the Statute to the Juriſclickion of this 

Court, whether upon theſe Circumſtances the Court may not proceed 

to examine the Award, &c. The Defendant's Counſel inſiſted that the 

Award being made by Rule of Court purſuant to faid Statute, and ſet 

out to be ſo made by Defendant's Anſwer, and the Defendant ought 

to have the Benefit of the Statute as well as if he had pleaded it ; and 
the Parties to the Award have no Remedy but by Application to the 


Court 


— — — 
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Award. 
Court where the Rule was made ; that this Statute was pleaded to the 
Juriſdiction of this Court fempore Cher C. and the Plea was allow- 
ed. Ordered that the Maſter ſhould make a State of the Caſe for 
the Reſolution of the Court. Eaſter 6 Geb. 1. in Canc. Ward and 
Periam & al, Viner's Abr. Tit. Arbitrement, (H.a.) Ca. 18. 

2. When Submiſfion to an Award is by Bond, which is afterwards 
made a Rule of Court, the Court will allow the ſame Objection to the 
Award as they would do when the ſame came before them on an Action 
on the Bond; otherwiſe there might be a” Contradiction; but when a 
Submiſſion is only by Rule of Court, that Court will not receive Ob- 
jections to it, for it is the ſame as if the Whole had been in the Rule; 
and the Court will not relieve when the Matter has been examined by 
another Court that had Juriſdiction, unleſs the Equity be that ſome 
Matter of Fraud in the Award had come to the Knowledge of the 
Party fince the former Examination, which did not appear before the 
other Court, Per Lord Chan. who (as Mr. Viner ſays) had taken 
formerly the ſame Diſtinction in B. R. Did. Ca. 19. cites it from a 
MS. Rep. as the Caſe of Coxeter and Anderſon. 

3. A hard Award made without hearing one of the Parties, was 
denied to be ſet aſide, becauſe he had Notice, and might have been 
heard if he pleaſed; and as to the Hardſhip, the Court ſaid the Arbi- 
trators were Judges of the Parties own chooſing: Bill diſmiſſed 5077h 
Coſts, Mich. 10 Geo. 1. Waller and King, 2 Mod. Ca, in Law and 

A it was for an Account, and to impeach an Award between 
Plaintiff and Defendant B. touching a Partnerſhip in buying and ſell- 
ing Diamonds in France in 1719. and the Bill was againſt the Arbi- 
trators as well as the Parties; Defendant B. (the Party) as to the 
Account, &c. pleads the Award, &c. and the Arbitrators as to a 
Diſcovery of ſeveral Particulars prayed by the Bill, and as to any Re- 
lief againſt them, plead the Submiſſion, and that by  Gonſent it was, 
made an Order of this Court, &c. Lord Chan. allowed B.'s Plea to 
the Account, Cc. but over-ruled the Arbitrators Plea, as covering 
too much, 1. e. ſeveral Particulars, which might tend to ſhew a Par- 
tiality, Cc. in their Proceedings. Note; In Debate of the Caſe. it 
was argued, that an Award made upon a Submiſſion purſuant to the 
Statute V. 3. could not be ſet aſide but for Partiality or Corruption in 
the Arbitrators complained of within two Terms after the Award 
(a) The At ade (a), and in the preſent Caſe, though the Act of Parliament was 
rh Wy y not particularly relied upon, yet it appeared that the Submiſſion was 
tbe next Term made an Order of this Court, and that was ſaid to be ſufficient to 
eter jach A, bring it within the Statute ; but the Bill was filed within a few Days 


bitration made 


"I 


5. 


and pub liſbed after, ſo that no Advantage could be taken of not complaining. ac- 


70 the Parti. cording to the Act 9oitiin two Terms, &c. And it was urged, that 
though the wo Terms do clapſe before ny Complaint, yet that does 
not ouſt this Court of Juriſdiction and Power to ſet afide the Award 
at any Time for Miſbehaviour, &c. And a Caſe of Ward and Walker 

(4) Mr. Finer (b) was cited by Mr. Attorney General, of an Award fo ſet aſide by 


in his Notes wy. FS 46 "oh 4 | 
des GO Lord Macclesfield, which had been made under a Submiſſion, made a: 


lays, Quere Rule of Court. But Lord Chan, ſeemed to doubt, as thinking the 


— _ 5 Statute giving 7wo Terms, Sc. concluded all Courts and all Manner of 
ara an 


Walker, if the Equity, &c. Godfrey and Boucher, 4 Geo. 2. Viner's Abr. Tit, Arbi- 
Bill there was frement, (J. a.) Ca. 38. oh 
not brought Cs 
within the two Months (c). Barnard. Rep. in B. R. 152. Eaſt. 2 Geo. 2. Alardes and Cambel and Wilkiams in 
Scacc' ſays, the Opinion of the C. B. was, that Courts of Equity are not confined to allow of Exceptions to 
Awards within the Time preſcribed by the Stat. W. 3. as Courts of Law are; and that Hale ard Comyns 
agreed, but that Cærter B. differed. (c Terms. 

The 
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©, Award. 


— ED a oe IS. 
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* The Bill was to ſet aſide an Award: There were ſeveral ſtated 
Accounts between Plaintiff and Defendant, whereby conſiderable 
Sams were due from Defendant, but the Arbitrator, without Regard 
to any of theſe ſtated Accounts, made up an Account his own Way, 
bringing in the Plaintiff indebted to Defendant 2 5 J. and, awarding the 


Plaintiff to aſſign over to Defendapt a Mortgage whigh he had on the 


other's Eſtate, upon which mutual Releaſes were to be given. Plain- 
tiff, about two or three Days before the Time for making the Award 
was expired, ſent to deſire the gf trator to defer making his Award 
until he ſhould talks with him ghopt: þþÞ Demands, to ſupport the 
ſtated Accounts, and knoW what Objections were made againſt them, 
which the Arbitrator would not comply with. The Submiſſion 
(after the Award was made) was confirmed by an Order of this 
Gurt. It was infiſted for the'Defendant, that this Subiniſſion being 
confirmed by an Order of Court, purſuant to the Statute, it could 
not · he ſet aſide but for Corruption, or ſome other -undue Means; and 
that in Point of Time the Party was confined to make his, Complaint 
even as to that before the End of the next Term after the Award 
was made. It was beld by Lord Talbot, 11t, That within the Act of 
9 10W. z. c. 15. the Confirmation muff be prior to the making 
of the Award. 2dly, That with Regard to the Time within which 
the Complaint was to be made, it was in this Caſe impaſſille for the 
Party to apply within a Term after the Award made, becaule the 
Submiſſion was -not confirmed till the End of the next Term after 


making the Award. zdly, It was acting unduly to proceed in making 


the Award when the Plaintiff had defired to be heard againſt the 
Arbitrators determining in Contradiction to ſo many ſtated Accounts. 
Award ſet aſide with Cots, notwithſtanding the Plaintiff's Application 
to the Arbitrator was not till within two or three Days before the 
Time for making the Award was out, there appearing to be juſt 
Ground for the Plaintiff to defire to be heard, and in Regard it would 
be difficult to aſſign a Reaſon fot rejecting ſo many ſtated Accounts 
ſo lately allowed and paſſed between both the ſubmitting Parties. 
Trin. 1735. Spettigue and Carpenter, 3 Will. Rep. 36. 

6. One of the Farties to an Award having made a Submiſſion in 
Court, purſuant to the Statute, dies before the Money paid; no Sci. 
Fa. can iſſue againſt the Heir or Executor to enforce Payment for the 


Award, though eſtabliſhed by the Court, is not in Nature of a Judg- 


ment or Decree to be proſecuted, but of a Contempt, which dies 
with the Perſon, So held all the Judges, they being conſulted in 
this Matter as a Matter concerning all the Courts. Prec. in Chan. 
224.——/ide the Caſe of Webſter and Biſhop, 1 Vol. Eg. Ca. Abr. 
P. 51. Ca. 1. 4th Edit. | w_ 

7. Where Arbitrators direct that an Application ſhall be made to 
Parliament to confirm their Award, ſuch Award is not binding unleſs 


an Act of Parliament be applied for and obtained purſuant to ſuch 


Ry Per Lord Chan. Eaſter 1741. Gibſon and Smith, MS. 
ep, ; F 


Where a Bill in Equity lies to compel a ſpecifick Performance of an 
Award, vide the Caſe of Hall and Hardy, P. 28. C. 3 5.— 
Vide the Caſe of South-Sea Company and Bumſtead, P. 80. Ca. 8. 
concerning Pleading, &c. to a Bill to ſet aſide an Award. 


Vor. II. B b | CAP. 


(a) Yide (L) 


8 A 1 XII. 
Bankrupt. 


(A) Who may not be a Bankrupt; —— That will amount te 
an Ac of Bankruptcy. 


(B) Concerning ſuing out a Committion of Binkraptey 3 ; 
And what is a Dealing in duch W within the this 
. 


(O) Concerning. the Commiſſioners. 


(D) Concerning the Aſſignees ;—— And what aas 02 agree. 
ments of the Bankrupt will bind them. | | 


(E) Concerning the Clerk to the Commiſion: 


(F) Who are allowed to come in as Creditoꝛs under the Com: 


miſtion (3); — And here of contingent and future Debts, 
(G) In what Caſes Intereſt ſhall be allowed to a Creditoꝛ. 


(H) Who are obliged to come in as Crevitoꝛs. 


(1) Concerning joint and ſeparate Commiſſions, and Credt- 
tozs coming in under ſuch Commiſſions. | 


(K) hat ſhall be ſaid the Bankrupt's Eſtate, 02 ſuch. an 
Intereſt in him as may be ſold, aſſigned, &c. * the 
Commiſſion, & ccont'. | 


(L) Of Diſtribution, &c. 
(M) Caſes relating to Purchaſers. 


(N) Concerning Afignments made by a Bankrupt jut befo2e 
his Bankruptcy, fn ozder to give Pꝛeterence to ſome of bis 
Creditoꝛs. 


(0) Of ſetting off mutual Debts, 
(P) Bankrupt arreſted, in what Caſe diſcharged. 


(Q) Concerning Bankrupt's Certificate, and the Allowance - | 


thereof. 


(R) In what Cales a Commiſſion of Bankruptcy may be 
ſuperſeded, 


(A) Who 


Bankrupt, | ws 


— _— 


(A who may not be a Bankrupt ;— What 
will amount to an Act of Bankruptcy. 


not make a Man liable to Bankruptcy, nor do they ſcem to 

| be Wares, Goods or Merchandizes, within the Intent of the | 
Clauſe of the Statute of 13 & 14 Car, 2. cap. 24. (a). Said per King (% gefote the 
C. Mich. 1725. in the Caſe of Colt and Nettervill, 2 Will. Rep. 308, making this 


| Statute Sir 

Fohn Wolftenholme, who was an Adventurer in the Eaf?- India Company, and by Reafon of his having a Share 
in the Stock of that Company, and ſelling for Money Part of the Return which he had in Specie there for his 
ſaid Adventure, was adjudged to be a Bankrupt, though he had a great Eſtate in Lands, aud did not get the 
moſt Part of his Living by Buying and Selling. Yrde Neff. Abr. 336. Ca. 8.—Hughes's Abr. 315. Ca. 7. But 
now by the ſaid Act, Se. 3. No Perſon who Hall adventure any Monty in the Ealt-India Company, or Guinea 
Company, or any joint Stocks of Money by them raiſed for carrying on the Trade by the ſaid Eaſt India Company, or 
Guinea Company, to be managed, or who ſhall adventure any Money in any Stocks for managing the Fiſhing Trade, 
or the Trade called the Royal Fiſhing Trade, and Gall receive their Dividends in Fiſh, or Mer chandizes in Specie, 
and ſhall ſell or exchange the ſame, ſhall by Reaſon of fuch Adventure, Selling or Exchanging, be adjudged a 
Merchant within any Statute for Bankrupts. Sect. 4. Provided that every Perſon who ſhall trade in any 
other way than in the ſaid Royal F iſhing rade, or the Trade managed by the ſaid Eaſft- India Company, or the 
Guinea Company, ſhall, by Reaſon of the ſaid Trading and Merchandizing, be liable to Commiſſioas of Bank- 
rupts as fully as if this Act had never been made. : 


2 Eaft-India Stocks, or the Dealing in them, will 


1 


2. A Perſon being under the Age of 21 bought Goods, and after the 
Age of 21 committed an Act of Bankruptcy, in Reſpect of thoſe 
Goods, on which a Commiſſion iſſued. Lord Chan. Macclesfield 
doubted whether he might not be a Bankrupt; but King C. was clear 
of Opinion he could not; and ſaid, if Commiſſioners find a Man a 
Bankrupt who is not ſo, Action will lie againſt them. Trin. 11 Geo.1. 
in Whitlock's Caſe, Sel. Ca. in Chan. 46. - 
3. No Member of the Bank of England ſhall be adjudged a Bank- 
rupt by Reaſon of this Stock in the Bank, by Stat. 8 & 9g V. z. cap. 
5 20. ſect. 47. . 
* 0 So 77 the South-Sea Company, by Stat. 8 Geo. 1. cap. 21. 
3 ect. 12. 
5. So of the Royal Exchange and London Aſſurances. Vide Stat. 
6 Geo. 1. cap. 18. ſed. 10. 5 
6. So of Perſons circulating Exchequer Bills, See the Statute re- 
lating thereto. 
7. A. had a running Accompt with B. a Banker, and had 30001. 
in his Hands; B. paid A. 1000 J. for which A. inſtead of a Receipt 
gave B. a promiſſory. Note, who aſſigned it to H. and then B. be- 
came a Bankrupt. H. ſued the Note, and A. not being able to prove 
on the Trial that B. was a Bankruft at the Time of the Aſſignment, 
H. recovered, then A. brought a Bill for an Injunction, and to have 
a Diſcovery, whether the Aſſignment was not made after the Time it 
bore Date, No Proof was made of the Bankruptcy at the Time of the 
Aſignment, only that he could not pay it, but never kept out of the 
way. King C. that does not amount to an Act of Bankrupty ; and if - 3 — 25 
People are ſo careleſs to give Notes inſtead of Receipts, it is more fit hs _ + WM 
they ſhould ſuffer than innocent Perſons, who know nothing of their Note, 
Tranſactions. Bill diſmiſſed, Trin. 11 Geo. 1. Parkenham ald Bland e fould be 


» s conlidered on- 

and Hoſkins, Sel. Ca, in Chan. 42. ly as a Receipt, 
. A. having at 

| that Time Money in B.'s Hands, and it could not be imagined A. intended to be liable on the Note at the 
dame Time that ſo much Money was due to him; and if ſo, chen the 1000 J. ſhould be taken as ſo much 
Money paid, and deduRQed out of the 3000 J. ſo he ſhould come in for his diſtributive Share of 2000 J. of the 
Bankrupt's Eſtate, and not be a Creditor for 3000 J. and pay the 1000/, Note; But held as above. Bid. 43+ 


„ 


* 


96 — Bankrupt- 


8. L. having two promiſſory Notes ſigned by A. payable to L. or 
Order, four Months after Date; L. when about three Months was to 
run, endorſed them to M. for Goods then delivered; and A. ab- 
ſconding about one Month after, L. on M.'s,going to him; procures 
himſelf to be denied, and then M. ſues ont a Commiſhon of Bank- 
ruptcy againſt L. who petitioned to ſuperſede the Commiſſion. 
(a) 5 Gw.2. By a late Statute (a), a Creditor by Note payable at a future Day 
22. Which en may ſuc out a Commiſſion as well as come in as a Creditor ;- but 
acts, Thar it the Debtor's denying himſelf to ſuch a Creditor is not an Act of 


Kall be lawful Bankruptcy, it muſt be a keeping Houle, Er. in order to defeat oft 


— Al 7 delay Creditors of their Debts, which could not be here, becauſe M. 
Notes or other had then no Debt due to demand, ſo Commiſſion: ſuperſeded; It 
Ma kts was objected, that L. was Debtor to M. immediately upon the Goods 
at a future delivered; ſed non allocatur ; for per Lord C. it was Part of the Con- 
ro kom dati tract that M. would ſtay for the Money till the Notes became due. 
Commiſſion, o Mich. Vac. 1733. Ex parte Levi, Viner's Abr. Tit. Creditor and 
Join in peti- © Bankrupt, (B) Ca. 14. OB nh” phe . 
mom's: 9. B. was nrrefted for 28 J. and though he had Money ſufficient to 
pay the Debt, yet chuſed rather to go to Priſon, in order, as be de- 
clared, to force his Creditors to come to 4 Compoſition, And per Lord 
Chan. this is an AF of Bankruptcy within i Fac. 1. though vit baut 
fuch Intent; yielding himſelf to Priſon was not, unleſs he lay there 
two Months; otherwiſe where the Party procures himſelf to be ar- 
» reſted upon a ſham Debt; and that by the Statute of Eliz. is imme- 
diately an Act of Bankruptcy. Trin. Vac. 1734. ex parte Barten, 
1hid, Ca. 15. FIR 


(B) Concerning ſuing out a Commiſſion of 
Bankruptcy ; — And What is a Deaung in 
ſuch Commiſſion. within the statute. 


1. Gave J. S. two Notes, the one for 50 1. and the other for 53 l. 

* payable at different Times. Before the Day of Payment of the 
ſecond Note, FJ. S. took out a Commiſſion of Bankruptcy againſt B. who 
was really a Bankrupt, but petitioned to ſet this Commiſſion aſide, as 
irregularly taken out, it being taken out at the ſingle Petition of J. S. 
to whom only 50 J. and not 103 J. was then due. And Harcourt C. 
(5)His Lerd&ip ſuperſeded the Commiſſion (5), but denied to aſſign the Bond, the 
wa ee + 2 Commiſſion not appearing to be taken out maliciouſly or fraudulently, 
Lad C . Which are the Wo of the Act. Trin. 1714. Ex parte Mackerneſs, 


Parker was of 1 Will. Rep. 260. 

the fame Opi- 

nion; and that Lord Trevor, diſcourſing with Lord Parker and himſelf, ſeemed to concur in ſuch Opinion. 
Vide the Notes to the following Caſe. | 


The Statutes 2. It was reſolved by Lord Chan, Parker, that if a Creditor by 


33 Bond before the Day of Payment ſues out a Commiſſion of Bankruptcy 
1. and 5 Geo. againſt the Obligor in the Bond, it is irregular, and that the Commiſ- 


2. cop. 30. ſion ought to be ſuperſeded; for though it be debitum in præ ſenti, 


A. 22. h ; 
Hes the Yet it cannot be ſo much as put in Suit, much leſs can there be a 


Law in theſe Com- 
Points, for by 

the former Statute Creditors on Securities payable at à future Day, are admitted to prove their Securities as if 
they were -payable preſently, and are intitled to a proportionable Part of the Bankrupt's Eſtate, though they 
muſt not join in ſuing forth the Commiſſion till ſuch their Debts become payable. But by the /atter Act, 
Perſons having Bills, Notes, or other Securities for Money, payable at a future Day, may petition for a Com- 


miſſion, or join in petitioning. 


JV 


* 


Bankrupt. 


* 
— E __—_— — 


Commiſſion of Bankruptcy taken out on ſuch a Bond, whereby all 
the real and perſonal Eſtate of the, Bankrupt is (as it were) ſeized in 
Execution. Hil. iy EA part Jane Did bio, . | 

3. An Indorſee of Notes (to the Amount of 160 /.) purchaſed in 
at an under Value, 4, e. at 105. in the Pound, petitioned for a Com- 
miſſion. againſt the Drawer. Objected, \ that ſuch Creditor, who .came 
by his Debt in this Manner was not, intitled to fue out a Commiſſion. And his Lord- 


> i& Y 


. ws Wer . 4 5 g 
But Macclesfield. C. held that he was plainly a Creditor, juſt as if the EI ut 
bh . 0 34 — 5 Hil. | though they 
.Draees..had paid the Bankrupt an under Rate for them. Hl. 1721. had been 
Ex parte Lee; 1 Will. Rep. 7822 „„ given without 
K | | any Confidera- 


tion; yet they are now His Debts, and the legal Right veſted in the'Indorſee ;;/fecxs in Caſe of an Aſſignment of 
a Bond, for as much as ſuch Aigner, not being the /egal Creditor, could not have taken out a Commiſſion ;— 
Had the Irtor/ement of the Notes in the principal Caſe been made after the Rankruptcy, it might be a Quere 
whether ſuch Indorſee would be ratitle to a Commiſſion, as not beitg à Oreditor for 100 J. or capable of 
taking out a Commiſſion at the Time of the Party's becoming a Bankrupt. Per his Lordſhip. Eid. 


4. Defendant became indebted to. Plaintiff in 1730. and afterwards 
committed an Act of Bankruptcy, upon which Plaintiſf (being the 
petitioning Creditor) took wut a Commiſſion againſt him, in order to over- 
reach and make void as many of bis Conveyances and Settlements, &c. 
as poſſible. The Creditors on a Bill filed endeavoured to prove bim a 
Bankrupt as far backward as they could, and did actually prove to 
the Satisfaction of the Court, that be committed an Act of | Bankruptcy 
in the Year 1726. Then it become a Queſtion, whether the Com- 
miſſion of Bankruptcy, and all that was done under it, was not 
wrong, in Regard that the Debt of the petitioning-Creditor, on which 
it was grounded, was contracted ſubſequent in Time to the. firſt Act 
of Bankruptcy. After arg* and Time taken to confider, Talbot C. 
diſmiſſed the Plaintiff's Bill without Prejudice (a). Micb. 1734. De (e) But this 
Gols and Ward, Ca. in Eg. Temp. Talbot 2433. | 1 

5. Stat. 1 Fac. 1. cap. 1 5. ſe. 17. enacts, That if after any Com- Houſe of 
miſſion of Bankruptcy ſued forth and dealt in by the Commiſſieners, the Lords by he 
Offender happen to die before the Commiſſioners ſhall have diſtributed 4 Jae 5 
the Goods, or any of them, the Commiſſioners ſhall in that Caſe proceed Feb. 15, 1 737. 
in Execution upon the Commiſſion for the Offender's Goods, Lands and 
Debts, as they might bave done if the Party were living. ad 

6. A Commiſſion of Bankruptcy iſſued againſt H. at eleven of the ;;.. Lordſhip 
Clock in the Morning; at three in the Afternoon the Commiſſioners ſaid, be knew 
declare him a Bankrupt, and execute an Aſſignment at fix, and then _ 
have Notice that the Bankrupt died at ten of the Clock that Day Þ io figs nay 
this is a Dealing within the Act of 1 Fac. 1. cap. 15. ſect. 17. and which can be 
the Proceedings ſhall ſtand. Per Lord Chan. Hil. 1735. Warrington — 1-46 


and Norton, Ca. in Eq. Temp. Talbot 184. 4 


| been ſaid, that 

; N © | | | the declaring 
him a Bankrupt was the Act meant, but that Declaration of the Commiſſioners being only diſcretionary and 
for Caution, and not at all binding to any Body, it is not probable that the Act ſhould intend that only a Dealing 
which it has not any where given the Commiſſioners Power to do; whatever is done in Purſuance of the Commiſ- 
fron is à Dealing in it, if never ſo minute; and the rather, for theſe being remedial Laws, are to be beneficially 
confirued in Favour of the Creditors; and ſaid, he could not therefore put a narrow conſtrained Conſtruction 
upon the Words deal? in, in order to overthrow this Commiſſion, and all the juſt Right of the Creditors claim- 
ing under it, Did. 186. | | 


Vor. II. Cc (C) Concerning 


* „* * 


ET. Bankrupt. 


$4154 54 


(O) Concerning the Commiſſioners... .._ 


1. (COmmiſſiners of Bankripts iſſued their Warrant to ſeize Goods'of 


| a Bankrupt on Board twelve Ships in Topſham Bay; the 
' © Goods were conſigned to Perſons in Holland, who had not paid the 
Bantrupt for them. The Mafters refuſed to deliver the Goods not- 
withſtanding the Warrant; and this octafioned the Commiſſioners them- 
© ſelves to demand the Goods in Perſon, whith were: ſtill refueu. The 
Court on Motion for an Order upon the Maſters for their Con- 
tempt, ordered them to deliver the Goods upon Payment of the "Freight 
Money; and they to be indemnified by the Creditors againſt the Bill 
of Lading, which was ſent to the Confignees. Mich. 8 Ann. Anon. 
MS. Rep. 

2 "ſts The Commiſſioners cannot examine the Wife of a Bankrupt 
againſi ber Husbond touching his Bankruptey. By the Common Law 
(a) 1 Ef. b. l. ſhe cannot be a Witneſs for or againſt her Huſband (3); and though 
2 F179 the Statute of 21 Fac. 1. authorizes the Commiſſioners to examine the 
; Tife touching any Concealment of his Goods or Effects, 775 neither 
(5) 5 Ge. 1. does that or the late Statute (5), extend to examine the Wife toucb- 
©: ing the Bankruptcy f ber Husband, or whether he had committed 
any Act of Bankruptcy, and how and; when he became a Bankrupt, 

Per Parker C. Hil. 1719. Ex parte James, 1 Will. Rep. 610, 611. 


3. And if the Commiſſioners, commit the Bankrupt's Wife, and the 


Warrant of Commitment mentions it to be as well for refi/ing to 
diſcover the Goods and Effects of the Bankrupt, as to diſcover the Time 
aud Manner of. his Bankruptcy, the Wife being to continue in Priſon 


till ſhe ſhould make this 44ſt Dr/covery ; the Commitment is 7/legal, 


and ſhe. ſhall be diſcharged, Held per Lord Chan. Lid. 611. 

4. Till the Statute of 5 Gea. 1. cap. 24. the Commiſſioners - could 
not examine the Bankrupt himſelf touching lis Bankruptcy. Said per 

Lord Chan. Eid. | | G LES 1 
F. By 5 Geo. 2. cap. 30. fed. 43. The Commiſſioners ſhall not be 
capable of acting until they reſpectively ſhall have taken an Oath to 
the Effect following, vig. I A. B. do ſwear that 1 will: faithfully, 
impartially and honeſtly, according to the beſt of my Skill and Know- 
ledge, execute the ſeveral Powers and Truſts repoſed in me as a Com- 
miſſioner in a Commiſſion of Bankruptcy againſt and that 

without Favour or Affection, Prejudice or Malice. DRY 

E 884; .\ ; S o beth me God. 
6. Which Oath any two of the Commiſſioners are impowered to ad- 


. miniſter to each other, and they are required to keep a Memorial thereof, + 


ſigned by them, among the Proceedings on each Commiſſion. 
7. On a Petition (in Feb. 1739.) in the Caſe of Haliday a Bank- 
rupt againſt ſeveral of the Commiſſioners for tabing more than 20 8. a- 
piece at each Meeting, and likewiſe ordering great Sums of "Money" 10 
be charged for their eating and drinking. Lord Chan. declared them 
ee) This Sta- HNcapable, by Virtue of the Stat. 5 Geo. 2. cap. 30. ſect. 42. (c) to 


2 be any lenger as Commiſſioners in the Execution of the ſaid Commiſſion, 
bat there : . . . x 
_— For © and that no furtber Proceedings ought to be had thereupon, and that 


gf the Eftate of A al 
the Bankrupt | 
ary Monies for Expences in eating or drinking of the Commiſſioners, or of any other Perſon at the Times of rhe 
Meeting of the Commiſſioners or Creditors ; and if any Commſſiener ſhall order ſuch Expence to be made or cat of 
drink at the Charge of the Creditors, or out of the Eſtate of ſuch Bankrupt, or receive aue 20 8. ach Commit 
finer for each Meeting, every Such Commiſſiener {hall be diſabled to act in as Commiſſion of Bankrupts. F 
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rther Proceedings be ſtayed ; that Petitioners be at Liberty to 
2017 by Petition to dae fiid Commiliion renewed and directed to 
ſuch new- Commiſſioners as his Lordſhip ſhould think fit, and Peti- 
tioners and Aſſignees 'Solicitors reſpectively to leave with the Secre- 
tary of Bankrupts the Names of five Perſons 'whom they ſhall pro- 
poſe for his Lordſhip's Conſideration, in order; that proper Perſons 
may be appointed Commiſhoners in ſuch renewed Commiſſion; and 


that the preſent Aſſignees. be removed; and after the Commiſſion 
mall be renewed, an Advertiſement is to be publiſhed in the Gagatte, 


appointing a Meeting of the Creditors for choice of new Aſſignees, 
and that after ſuch Choice, the ſurviving Commiſſioners in the pre- 
ſeat Commiſſion, - or any three of them, and the Aſſignees ſo re- 


moved, do join with the major Part of the Commiſhoners, to. be 


named in the renewed Commiſſion, in making an Aſſignment of the 
ſaid Bankrupt's Eftate and Effects to the new Aflignees, and that 
forthwith after the Execution of ſuch. Aſſigument, the c Aſignees 
do deliver over to the new all the Effects of the Bankrapt remaining 
in Specie in their Hands, Cuſtody or Power, and all Books, &c. 
upon Oath, and that they do deliver Poſſeſſion of the Bankrupt's 
real Eſtate to the new Aſſignees ; and that the old Afignees (a) peti- 
tioned againſt do, out of their own Pockets, pay the Cofts of the 
Petitioner's preſent Application, and the Cyſts of renewing the ſaid 
Commiſſion, to be taxed by the Maſter, in Caſe the Parties ſhall differ 
about the ſame. Viner's Abr. Tit. Creditor and Bankrupt, (O) Ca. z. 
8. A. was declared a Bankrupt, and the Commiſſioners being in- 
formed that he was imbezilling and concealing his Effects, and fraudu- 
lently conveying away and alienating his Eſtate, thought it neceſſary 
to have him before them before the firſt Day appointed in the Gazette 
for his Examination; and accordingly, at the Requeſt of the peti- 
tioning Creditor, they ſummoned him perſonally to attend them to 
be examined touching the ſaid Complaint, and upon his refuſing to 
comply with the Summons, they got a Judge's Warrant, and the 
Bankrupt, by Virtue thereof, was committed to Newgate, and upon 
His being brought before the Commiſſioners, purſuant to their War- 
rant directed to the Keeper of Newgate, and refufing to be examined, 
they recommitted him to Netegate, there to remain without Bail or 
Mainpriſe, according to the Intent of the Statutes in that Caſe made 
and provided. And upon the Bankrupt's Petition, the Commiſſioners 
Right of committing the Bankrupt ꝛwas (inter al') conteſted: But upon 
great Debate of this Matter, Lord Chan. was clearly of Opinion that 
the Commitment by the Commiſſioners was legal; and therefore his Lord- 
hip ordered that ſuch Part of A.'s Petition as prayed to be diſcharged 
= of Priſon ſhould be diſmiſſed. 1742. Ex parte Lingood, MS. 
ep. | 9 EI 


"_ Commiſſioners. Porter in afhigning Banirupt's Eftate, vide poſt. 
' | 


(D) Concerning 


(a) 2, If it 
ſhould not be 
Commiſſioners. 
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(D) Concerning. the Aſſignees ;—— and what 
Acts oz Agreements of the Bankrupt will 


bind them. 1 | Vie 


It was objekt. 1. N TRS. Cott about to Months before ber Bankruptcy having 
3 Truft Money in her Hands belonging to her Children,” makes a 
lent Deed, and Deed, declaring the Truft f what belonged to her Children reſpeeively. 
within 1 /*- Upon the Bankruptcy of the Mother the Children bring their Bill to 
bai XP have this Deed eſtabliſhed, and to have the Preference of their Mother's 
wear the A of ther Creditors. The Creditors would have ſet this Deed” afide, but 
nn 1221. Parker (a) C. calling it an honorable Deed, eſtabliſhed” it through- 
ſhip ſaid, the out. Eat. 8 Geo. 1. Cock and Goodfellow, Lucas's Rep. 489, 498. 

Deeds meant TRACER I; ASS ROAR» DEEDS! 

5p hat Statute are Deeds made to defraud Creditors, whereas this is a Deed made to ſecure a j Debt. Mid. 496. 
—2 Will. Rep. 430. Mich. 1727. S. C. cited per Maſter of the Rolls in the Caſe of Small and Oudley & aP, 
Mich. 1727. ſays, the Deed of Aſſignment was made by Mrs. Coch in Contemplation of her Bankruptcy, and in 
Truſt for her «wn Children, and as to Part it was but a Direction to her Truſtees to aſſign her Stock in the Bank, 
Sc. And Lord Macclesfield declared that this was ſo far from being an Act of Fraud in Mrs. Cock, tho" it was for 
ber own Children, that it ſeemed to be ju and commendable. Vide the Caſe of Small and Oudley & TO.” 

C. and Jacob and Shepherd. (la) It ſhould be Macclesfield. 772 1 


2. Aſſignees can take nothing but what the Commiſſioners can aſ- 
ſign; and the Commiſſioners can aſſign nothing but <what the Bankrupt 
could honeſtly aſſign to them, Said per Lord Macclesfield, Eaſt. 8 Geo. [. 

in the Caſe of Cock and Goodfellow, Lucas's Rep. 4997. 

3. Defendant made a Leaſe of an Inn to A. for Years, with a Pro- 


viſo that the Leſſee, his Executors or Adminiſtrators, ſhould not aſſign 
the Term without Leſſor's Conſent under his Hand in Writing, with a 
Power of Re-entry in fuch Caſe to the Leſſor, and that the Leaſe 
ſhould be void. Leſſee dies, and his Executor enters and enjoys the 
0% The fra P'remiſſes, and then becomes a Bankrupt. The Commiſſioners aſſign (C) 
Aſſignment by this Leaſe to the Aſignees choſen by the Creditors, and afterwards in 
the Commil- Conſideration of 50 J. they (the Aſſignees) aſſigned it to Plaintiff, 


ſioners is not a 


perfect and who brought this Bill to be relieved againſt this Proviſo, and to ſtay 
compleat Aſ- Proceedings in an Ejectment brought by the Leſſor againſt him upon 
—_— Proviſo. Defendant, by his Anſwer in/iſts upon the Forfeiture at 


within the 


Meaning of Lato, and that the Proviſo ought not to be ſet afide in Equity, Lord 
the Statute, Chan. held clearly, that the Aſſignment by the Commiſſioners (being 


d paſſes on- 1 | : 1 * 
5 2 — done by Authority of a Statute, which will ſuperſede any private Agree- 


Intereſt, tub- ment between even the Parties) and the Aſſignment over by the Aſ- 
b ſignees was no Breach of the Condition; ergo decreed Plaintiff to hold 
diſpoſed of for and enjoy, and an Injunction to ſtay Proceedings at Law. On an Ap- 
the Benefit of peal to Lord Macclesfield from a Decree of Diſmiſſion at the Rolls. 
the Reſt of the H. . | 932 —_— . 
Creditors; Mich. 11 Geo. 1. Goring and Warner, Viner's Abr. Tit. Creditor and 
and the Pil. Bankrupt, (R) Ca. g. fee I. Aa e- b. 6 

poſition is not 

compleat till ſold by them for the Benefit of the Creditors ; ſuch Aſſignment is only formal, and in Eaſe of the 
Commiſſioners, and in order only to make a Sale thereof for the Benefit of the Creditors, the Commiſſioners Aſ- 
ſignees ſtand in the Bankrupt's Place, and are in Effect his 4/ignees ; and it is unjuſt that ſuch a Proviſo ſhould 
fruſtrate and overthrow the Intent of a Statute made in Favour of honeſt Creditors, and deprive them of the Ad- 
vantage they may make of a beneficial Leaſe ; and his Caſe is an Exception out of the general Rule, (and which 
holds true generally), that the Commiſſieners nor their Aſſignees can be in no better a Condition than the Bankrupt 
himſelf (c), and conſequently cannot aſſign over without Licence. Said per Lord Chan. .d. (c) Vide 3 Will. 
Nep. 144. Mich. 1732. where it was held clearly per King C. that the Affignees cannot be in a better Caſe than 
the Bankruft. Vide the Caſe of the South-Sea Company and Mymondſell, P. C. and alſo C. 5. P. 101. 


2 % 4. J. S. had Diamonds conſigned to him by Governor Pitt to fell 
N %, for bis Uſe ; he charged them fraudulently at a leſs Price than he 
the Paper, in ; charged 
c., De 

rege 150 Diamonds at a leſi Value than what he ſold them for, was not delivered to My. Pitt, it was looked 
upon 197 44 0 cual Fraud, but only a Preparation to it, of which he might baxs repented, fo no Coſts ga 
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Bankrupt. 101 
charged them for, and after became a Bankrupt. Upon which a 
Queſtion aroſe, whether the Aſlignees under the Commifſion ſhould 
pay Coſts; and reſolved they fheuld out of the Eſtate ; for if the 
Bankrupt had been here himſelf, be muſt have paid Coffs, and the 
Aſſignees ſtand in bis Place as to bis Elliate. Per Commilſitoners Gil- 
gert and Raynend, Trin. 1725. Child and Putt, Sel. Ca. in Canc. 16. 
5. The Aſſignees are bound by all As done by the Bankrupt before The Low is 
2 rap * | 
he became ſo, whether of a legal or equitable Nature, if they were qhat the 4 
done upon a valuable Confederation and without Fraud; and whatever {gre are ex- 
Diſpoſition of his Eſtate he makes, that will felt himſclf, does £5 in the 
/ ' 7 Ai; | Ih 5 . fame Place as 
equally conclude the Aſignees wwho fand direttly in his Place. MC. ze pwr, 
Notes. | and ſtand in 
his ! lace to 
every Particular, and any Agreement entred into ſhall bind them; and though there may not be the ſame Remedy 
againſt them, that is not from the Nature, but the Neceſſity of the Thing; for he hall make an ad:guate and 
compleat Satisfaction as far as his Fortune in the Hands of the Aſſignees will admit of. Chief J. Raymond and 
Baron Comyns, aſſiſting the Lord Chan. King Irin. 2 Geo, 2. in the Caſe of and Du Rhone, Sel. Ca. in 
Canc. 77. 


6. The new Aſignees under a Commiſſion of Bankruptcy petitioned The Or 
that J. S. the Adminiſtrator of D. who was the ſurviving Aſſignee (of deſired by the 


— : „ /*» P * c A 
the former Aſſignees) under the Commiſſion, might account before the that gee 


Commiſſioners for the Effects of the Bankrupt come to his Hands, ſug- miniftrater 
geſting that he (the Adminiſtrator) had confeſſed that he believed bis In- 725 account 


4 | . before the (em- 
teſtate kept the Bankrupt's Money in a ſeparate Bag, with a Note in it 2 


ſewing it to be ſuch. But the Adminiſtrator denying this upon Oath, would be of 


and that he did not believe the Fact to be ſo, and likewile [wearing wel Fn ace 


that his Teſtator died indebted by Specialty ſeveral thouſand Pounds might at- 
beyond all his Aſſets; King C. ordered the Petition to be diſmiſſed, * Henin 


ring their 


and directed a Bill to be brought. Trim. 1729. Ex parte Markland, aa ur Bill 


2 Will. Rep. 546. againſt the 


Adminiſtra- 


tor. Said arg and admitted per Lord Chan. Bid. 547. 


7. Though the Aſignee of the Effefts of a Bankrupt claims under Vide P. 
the Act of Parliament, yet as the Statute of Limitations might be 
pleaded againſt the Bankrupt, by the ſame Reaſon it is pleadable 


"againſt ſuch Aſignee. Said per King C. Mich. 1732. South-Sea Com- 


pany and Wymonaſell, 3 Will. Rep. 144. 
8. John Savage was ſeiſed of Copyhold Land within the Manor of 
Whitchurch and Dodington, the Cuſtom of which, Manor is, that the 


' firſt Wife ſhall have her Free-Bench in all the Land the Huſband was 


ever ſciſed of during the Coverture, that the {ſecond Wife ſhould have 
a Moiety, and the third a third Part, fo long as ſhe kept her Huſ- 
band above Ground, F. S. in Conſideration of Marriage with Elixa— 
beth the Daughter of A. covenanted within two Months after the 
Marriage to ſettle all his Lands to the Uſes following, vis. For the 
one Part to him and his Wife for Life, Remainder to his firſt Son in 


Tail Male, &c, Remainder to the firſt and every other Daughter in 


Tail Female, Remainder to his own right Heirs; as to the other 
Moiety to himſelf for Life, Remainder, ut ſupra, to the Iſſue, c. 
provided that the Lands not ſettled in Jointure on his Wife ſhould be 
charged with the Payment of 300 J. for younger Childrens Portions ; 


— alſo that the Lands ſettled on the Wife ſhould be in Lieu of 


er cuſtomary Eſtate. By Indorſement on the Articles of the ſame 


Date with them, it was mutually agreed by all the Parties, that F. S. 


thould have a Power to charge the Land not ſettled in Jointure 
with 300 J. for the Payment of his Debt. J. S. became a Bankrupt, 
Vor. II. The . | and 
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Bankrupt. 


In general 10 


Perſon ſhall be 


allowed to 
come into E- 


guity for a 


Redemption but 
Be that hos the 


and died without performing the Articles, or executing the Power; 
and the Aſſignees brought their Bill againſt the Heir and the younger 
Children of J. S. to have 300 /. which F. S. might have raiſed for 
the Benefit of Creditors; and the younger Children filed their Bill 
againſt the Heir, the Mother, and the Aſſignees, to have their For- 
tunes raiſed: And on this Caſe the Points following were determined 
by King Lord Chan. 1ſt, As the Jointure ſettled on the Wife is 
not made expreſly in Lieu of her Free-Bench, but only mentioned 
in the Proviſo; and ſhe being an Infant at the Time of making the 
Articles, and not Party to them, whether ſhe ſhould .be excluded 
from claiming her Free-Bench ; and it was held ſhe ſhould, and be 
obliged to abide by her Jointure, And the Caſe of Yizet v. Longdon 
was cited, where a Sum of Money was ſettled on a Woman before 
Marriage for her Proviſion and Maintenance; and the Maſter of the 
Rolls was of Opinion, ſhe ſhould have both that and her Dower ; 
but the Chancellor reverſed the Decree, and confined her to her Set- 
tlement. 2dly, Whether the Settlement ſhould be carried into Exe- 
cution ; and reſolved it ſhould, for as it muſt have been ſpecifically 
executed againſt the Covenantor if he had not become a Bankrupt, 
ſo the Aſſignees who ſtand in his Place ſhall make it good. zdly, 
Whether the Power of charging the Land with Debts was veſted in 
the Aſſignees; and it was compared to a Power of Revocation which 
2 Man leaves unexecuted, and for which his Creditors ſhall have 
Remedy againſt the Heir. By my Lord Chan. decreed that the Aſ- 
fignees, who were in Poſſeſſion of the Land, ſhould account for all 
the Profits; for as to the Money chargeable on the Eſtate, he faid the 
charging it was a perſonal Act, which not being done, he would not 
ſupply the Defect. The Court decreed the Settlement ſhould be 
ſtrictly executed, and the Reverſion in Fee to the Aſſignees. Mich. 
6 Geo. 2. Jordan and Savage & al', and econt', MS. Rep. 

9. JS. makes Payment of a Debt to a Creditor ſoon after he be- 
comes a Bankrupt, and the Creditor had no Notice of the Bankruptcy 
at the Time he received the Money; the Aſignees under the Commiſſion 
ſhall not be allowed to recover the Money back again in an Indebitatus 
Aſſumpſit, but only in an Action of Trover ; and the Reaſon is, that 
they cannot inſiſt upon having the Money by way of Contract, but as a 
Jort, Per Lord Chan. Mich. 1740. Bourne and Dodſon, Barnard. 
Rep. in Chan, 207. | 

10. A Queſtion ariſing, whether an Aſignment of a Term by 4 
Bankrupt was to be conſidered as an abſolute Sale, or by way of 
Mortgage only? At a Meeting of the Bankrupt's Creditors the Matter 
under Conſideration was, whether the Aſſignees ſhould bring a Bill in 
order to be let into a Redemption of this Leaſehold Eſtate, or not, and 


legal Eftate of the Majority of the Creditors were againſt ſuch Bill. The Aſſignees 


"the Mortgagor, 


according to 


thereupon could not bring it, being di/abled by the 5 Geo. 2. cap. zo. 


the Rules laid ſect. 38. which enacts, that 20 Suit in Equity ſhall be commenced by 


down in the 


Caſes of Bick- 


ley and Dor- 
rington, and 


Monk and 


Pomfret, both 
of them lately 
determined by 


the Aſignees without the Conſent of the major Part in Value of the 
Creditors preſent at a Meeting, purſuant to Notice in the London 
Gazette. Whereupon the Re, of the Creditors who were for the 
Bill, brought a Bill in their own Names againſt the ſuppoſed Mortgage, 


1 | an 


Lord Chan. Hardwicke. So if an Executor is willing to get in the Debts of his Teftator, there is no Founda- 
tion for a Creditor to bring his Bill for that Purpoſe ; and therefore where there are proper Perſons to get in the 
Eſtate of another, a Court of Equity will not ſuffer either the Creditors of the Teftator, or the Creditors of 4 
Bankrupt, to bring a Bill in order to get in that Eſtate. But if an Executor, or Afignees under a Commiſſion, 


willi collude with a Debtor, there is no Doubt but a Creditor may bring his Bill in order to take Care of thak 
Eſtate, and charge the ¶Mances or Executors with ſuch Collufion. Per Parker J. Vid. ; 


q 
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and alſo against the Commiſſioner's Aſſignees, praying to be let into the 
1 fs Lang Eflate. The Aſignees by their Anſ wer 
aid, that they were deſirous it ſhould be redeemed, but the ſuppoſed 
Mortgagee oppoſed it, and infited that it was an abſolute Purchaſe, 
The Queſtion now was, whether this 'Bill was well brought? And 
Mr. J. Parker, who ſat for the Lord Chan. was of Opinion that it 
was, and that if the Aſſignees refuſe to bring a Bill that is for the 
Benefit of the Bankrupt's Eſtate, any Creditor bas a Right to bring 
ſuch Bill under Peril of Coſts ; and decreed that the Aſſignees in the 
firſt Place ſhall have Liberty to redeem, and in Default thereof that 
the Plaintiffs ſhall have this Redemption. Eaft. 1740. Franklyn and 
Fern, Barnard. Rep. in Chan. Zo, 33. | 

11. Where a Creditor neglects to receive of the Aſignees his Divi- 
dend, and they afterwards break with the Money in their Hands, ſuch 
Creditor ſhall not be allowed to come upon the Bankrufpt's Eſtate for 
that Money, but muſt take his Remedy againſt the Aſſignees. Vide 
(L) P. C. 9. 


(E) Concerning the Clerk to the Commiſſion. 


1. THE Clerk to a Commiſſion. of Bankruptcy, in the Preſence 


of the Perſon at whoſe Inſtance he iſſued out the Commiſſion, 
no other Perſon being by, foo away a Scrutore, and opened it, in 
which were all the Papers of the Bankrupt, and made a pretended 


Sale by an Appraiſer, On Petition he was ordered to be examined, 


on Interrogatories, as to the real Value of the Goods, and to pay the 
Value, and all Coſts occafioned by this Irregularity ; and all the Goods 
not diſpoſed of to be delivered over; and to be removed from the 
. Clerkſhip. King Lord Chan. Trin. 11 Geo. 1. Mozene, Cc. Creditors 
of Abraham, Sel. Ca. in Canc. 45. 

2. Johnſon was both Clerk and Commiſhoner to a Commiſſion of 
Bankruptcy, by which Means he had Fees for both, and thereby 
four Commiſſiopers were always preſent, including the Clerk, whereas 
three are ſufficient. On Petition he was removed, Trin. 11 Geo. 1. 
| Wood's Caſe, Ibid. 46. 

3. By Stat. 5 Geo. 2. cap. 30. ſect. 46. All Bills of Fees or Diſ- 
burſements demanded by any Solicitor employed under any Commiſſion of 
Bankrupts, ſhall be ſettled by one of the Maſters in Chancery, and the 
Mafter who ſhall ſettle ſuch Bill, ſhall have for his Care in ſettling 
the ſame, as alſo for his Certificate thereof, 20 s. | 

4. The Clerk to a Commiſſion may be diſcharged by the Aſſignees, for 
they are Truſtees for the Creditors, and may employ whom they 
om: and therefore the former Clerk was ordered to deliver up all 


apers on being paid his Bill. 23 December 1728. Anon. King C. 


Viner's Abr. Tit. Creditor and Bankrupt, (G. a.) Ca. 2. 


(F) Who 


Ba nkrupt. 


(F) Who are allowed to come in as Creditoꝛs 
under the Commiſſion ;— And here of con⸗ 
tingent and future Debts. 


1. 4 Lends Money to B. and C. on their Bond; B. becomes 4 
* Bankrupt, and the Commiſſioners aſſign his Eſtate in Truſt | tor 
his Creditors; A. ſues the Bond againſt C. and getting Judgment 
tales him in Execution; and C. thereupon paid A. 24 J. but C. 
being old and very poor, A. conſented to diſcharge him out of Cuſtody. 
Harcourt C. decreed A. the Petitioner (and the Ob/zgee in the Bond) 
to come in as a Creditor for a Moiety of what remained due on the 
Bond; for the Execution againſt C. being ſubſequent to the Aſſignment 
of the Bankrupt's Eſtate, ſhall not (at leaſt in Equity) diſcharge A. 
Demand out of the Bankrupt's Eſtate, But in Regard each in 
Equity was liable but to half the Debt, and C. was not the original 
| (a) 2. Why Debtor for the Whole, A. ſhall only have Relief for a Moiety (a) of 
1 his remaining Debt againſt the Aſſignees.—— But his Lordſhip , ſaid, 
this Caſe be had the Bankrupt been the original Debtor, and had borrowed all 
allowed to the Money, then A. ſhould have come in before the Aſſignees as a 


come in" (editor for all his Debt. Trin. 1713. Ex parte Smith, 1 Will. Rep. 
of his ah, 237. | 

Debt out of | 
the Efe2:s of the Bankrupt, ſince each of the Obligors æuas liable te him for the Whale ? Ibid. 238. in a Note by 


the Editor. 


o 
* 


2. If a Man trade with a Bankrupt between the Act of Bankruptcy 
and the Commiſſion ſued out, whether by Delivery of Gcods, or Pay- 
ment of Money, without Notice of the Act of Bankruptcy, tbe Bank- 
rupt keeping open Trade, ſuch Perſon ſhall come in as. a Creditor, 
Trin. 1716. Croſly's Caſe, Viner's Abr. Tit. Creditor and Bankrupt, 
H) Ca. 6. | 
| 3 On a Petition praying to be admitted a Creditor en a Note, pay- 
able at a future Day, given for Goods fold and deliugred, the Commi/- 
fioners having refuſed to admit the Petitioner as ſuch, in Regard the 
Bankruptcy was between the Date of the Note and Time of Payment. 
But Parker C. ſaid, that this came improperly before him for his 
Determination on a Petition; that he had nothing to do in ſuch Caſes 
but to direct and ſee that the Commiſſioners do their Duty, and can- 

not order them to admit any one Creditor. But ſaid, he might fay /þ 
much Money in Commiſſioners Hands as will anſwer the Proportion of the 
Debt in Caſe it ſhould be allowed of; and that a Bill might be brought 
for that Purpoſe in order to determine it. Objection, That Bankrupt 

might plead Certificate and Diſcharge at Law, if an Action were 
brought on ſuch a Note. But per Cur', That is not ſo, becauſe the 
Cauſe ſays, Cauſa actionis accrued before the Bankruptcy, which can- 
not be in this Caſe till the Money is payable ; and why may not ſuch 
a Note for a precedent Debt be ſaid debitum in præſenti & ſolvendum 
in futuro? as to the Honeſty of the Note, that may be inquired 
into, and will be no Objection, becauſe the Honeſty of the Judg- 
ment, Bond, Gc. are liable to the ſame Inquiry; and though 71s 
Note was given to S. who is now abroad, yet it being now afſioncd to 
another, there is no Occaſion for an Inquiry on what Terms it was 


given him, and to call him to be examined to it, becauſe prima facie 
it 


— 
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it carries the Face of Truth, It is uſual nat to grant a Commiſſion on (a) Vide the 
the Petition of Creditors on ſuch Notes till the Day of Payment comes (a), \& 7 * * . 
Trin, (b) 6 Geo. 1. Burdock's Caſe, Viner's Abr. (H) Ca. 7. * 5 Wh 
4. A Trader contracted with the Eaſt-India Company at one of their Fines br. 
Sales for a Purchaſe of a Panel of Goods to be paid for at a future ; — 
Day, and before the Day of Payment he became a Bankrupt ; this is (H) in the 


not within the Statute of 7 Geo, 1. cap. 3 1. becauſe the Goods were not Margin of Ca. 


delivered, — nor was the Contract ſigned by the Party. King CE 1 22 2 
Mich. 1726. Ex parte Eaſt-India Company, 2 Will. Rep. 396. 7 _ the 


Company prayed by Petition to be admitted as a Creditor on a Sale of their Goods at a future Day, but ri. 
being a Caſe not within the Stat. 5 Geo, 1. c. 31. and Petition diſmiſſed without Prejudice to their ſeeking to re- 
cover at Law,—And Mr. Viner by way of N. B. ſays, the Company in this Caſe in/i/ted on ſeveral Allowances, 
as Intereſt, Warehouſe Room, c. but not allowed for even in the Caſe of a Bond no Conſideration ſhall be had 
or Allowance made for Intereſt after the Time of the Bankruptcy. If a Bond or Note be given upon a Con- 
tingency, and before it happens the Obligor or Giver of the Note becom:s a Bankrupt, and then the Contingency 
happens; this is not within the Stat. 7 Geo. 1. cap. 31. neither ſhall the Debr ariſing after the Bankruptcy be 
Satisfied under the Commiſſion. Per King C. 2 Will. Rep. 397. Ex parte Eaft-Inaia Company. 


But if the 


Contingency happens before the Bankrupt's Eſtate be fully diſtributed, ſuch Crediter ſhall come in pro ratd. Vide' 


Ex parte Cafewell, Ic. P. 106. C. 9. 5 

5. Formerly in Caſe a Trader contracted a Debt payable at a 
future Day, and afterwards (but before the Day of Payment) became 
a Bankrupt ; this not being a Debt until after the Bankruptcy, at 
which Time the Bankrupt could not do any Act to alien or leſſen 
his Eſtate to the Prejudice of his Creditors, fuch Contract was held 
void, and the Creditor not allowed to come in for a Satisfaction 
under the Commiſſion. And in ſome Caſes it was thought hard that 
if one on the Buying of Goods, or for other valuable Conſideration, 
ſhould give a Bond or Note under his Hand, payable at a future Day, 
and actually had the Goods delivered to him, or the Money lent him, 
and before the Day of Payment the Debtor ſhould become a Bank- 
rupt; that in this Caſe the Creditor could not come in under the 
Commiſſion ; wherefore for the Remedy of this the ſaid Statute of the 


7 Geo. 1. cap. 31. (c), was made, which, ſect. 1. enacts, That every (e) A Credi- 
Perſon who ſhall give Credit on Securities, payable at future Days, to e _ 
Perſons who are or ſhall become Bankrupts, you good Conſideration, to pay M 


bona fide, for Money or other Thing not due before the Time of ſuch * 4 future 
Perſons becoming Bankrupt, ſball be admitted to prove their Securities or _ OO 


quent to an 


Agreements as if they were payable preſently, and ſhall have a Divi- Act of Bank- 
dend in Proportion to the other Creditors, diſcounting 5 l. per Cent. fe, could 


5 ; t before th 
per Ann. from the adtual Payment to the Time ſuch Money would have making of this 


become due. And ſect. 7. The Bankrupt ſhall be aiſcbarged from Statute be ad- 


Juch Securities as if ſuch Money had been due before the Time of his þ 7" ap 
becoming Bankrupt, | | | 


to have any 


Dividend be- 
fore ſach Security became payable ; and this AR recites it to have been a Q., for Remedy whereof it was made. 


And ſo was the Opinion of all the Judges, Mich. 2 Geo. 2. B. R. in Caſu Tully and Sparkes, 2 Ld. Raym. Rep. 
1 549.—But then no ſuch Creditor can petition, or join in a Petition, for a Commiſſion by Virtue of the ſaid 
Act; though now by the Statute of the 5 Geo. 2. cap. 30. /e#. 22. Perſons taking Bills, Notes, or other Secu- 
rilies for Money payable at a future Day, may petition for a Commiſſion, or join in petitioning. | 


6. 5 Geo. 2. cap. 30. ſe. 26. The Commiſſioners ſhall forthwith, 
after they have declared the Perſon a Bankrupt, cauſe Notice thereof 
to be given in the Gazette, and ſhall appoint Time and Place for the 
Creditors to meet, (which Meeting for the City of London, and all 
Places within the Bills of Mortality, ſhall be at Guildhall) in order to 
chooſe Aſſignees ; at which Meeting the Commiſſioners ſhall admit the 
Proof of any Creditor's Debt, that ſhall live remote from the Place of 
ſach Meeting, by Affidavit or folemn Affirmation, and permit any Per- 


Jen duly authorized by Letter of Attorney, (Oath or Affirmation being 
Vor, II, | Ee made 


— 


— 
A — 1 — — — m 
* E — * — 
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- 
9 0 


eee eee, A bist. — — 1 
Bankrupt. 


made of the Execution thereof, either by an Affidavit ſworn, or Afr 
mation made before a Maſter in Chancery Ordinary or Extraordinary, 
or before the Commiſſioners viva voce, and in Caſe of Creditors refiding 
in foreign Parts, ſuch Affdavits or Afirmatrons to be made before a 
Magiſtrate where the Party ſhall be reſwing, and ſhall, together with 
fuch Creditor's Letter of Attorney, be atteſted by a Notary Public) to 
vote in the Choice of Aﬀignees in the Place f ſuch Creditor,” © 
FJ. E. by Marriage Articles in 1716. tovenanted to pay-Truftees 
4000 l. in Caſe he ſhould die, leaving 'a Son and 'other Children who 
ſhould arrive to 21; to be equally, &c. E. becomes a+ Bankrupt, 
and has a Son and four other Children, all 'Infants, who petition, 
praying that ſufficient Part of the Eſtate, might be ſet apart in order 
to be divided when, &c. Lord Chan, diſmiſſed the Petition, not being 
(e). Before the 107thin; the 7 Geb. I. (a), it being uncertain whether' ever any Thing will 
. of ns become due. Objected, that this Demand will be diſcharged by Certi- 
a Queſtion, ficate by Stat. 5 Geo, 2. But per Lord Chan. that Clauſe only relates 
whether Bonds to jnrolling Proceedings; and this is not a Debt due or ariſing at the 


or promillity Time of the Bankruptcy. Jin. 1734. Ex parte Jefferies, Viner's 


Notes payable 
at à future Abr. (]) Ca. 7. 


Day, though a ; 
. in all Events, could be let in; and the Difference now in ſuch Caſes is to be adjuſted by Rebate of Intereſt, 


but in the principal Caſe how is it poſſible to adjuſt the Difference upon a Contingency which may never bapten? 
Per Lord Chan. who allowed the Caſe upon Botromree (5b) Bonds, where Contingency had happened before a Di- 
ſtribution actually made. Mid. (b) Vide Ca. 10. 


Lo 


This Caſe 8. Commiſſioners of Bankruptcy appoint a Dividend to be made of 
—_— de- the Bankrupt's Eftate; A Creditor under the Commiſſion neglects to 
wy De. if receive of the Aſſignees his Proportion of that Dividend; the Aſſignees 
Diftribution afterwards break and run away with the Dividend that was in their 


—_— = Hands; the Creditor ſhall not be allowed to come upon the Bankrupt's 


aſcertaining Eſtate for that Money, but muſt take his Remedy againſt the Aſſignees 


the Dividend; as cc ell as he can, Cited per Lord Chan. as a Caſe that had been put 
for if no Dee 


of Difribution in the Caſe of Smith and Duke of Chandos, Hil. 1740. Barnard. 


bad bem made, Chan. Rep. 419. 

the Creditor | 

would have been allowed to have come upon the Bankrupt's Eſtate, and avould not have been con fined to have 
taken his Remedy againſt the Aſſignees. Said per Lord Chan. Bid. Ef | | 


It was objected, 9+ Before the making of the following Act, if an Obligor in a 
that the Bond Bottomry Bond became Bankrupt before the Return of the Ship, and 
_— — 2 the Ship did not return before the Diſtribution made, the Obligee could 
Bankrupt's not have the Benefit of the Diſtribution upon the Commiſſion. Held 
Certificate al- per King C. Mich. 1728. Ex parte Caſwell, Ex parte Cagaler, Ex 


_— — 4 parte Bateman, 2 Will. Rep. 497, 499. — But now by the Statute of 


unleſs it were the 19 Geo. 2. reciting, That whereas Merchants, and other Traders, 
to be looked frequently lend Money on Bottomree, or at Reſpondentia, and in the 


_ Courſe of their Trade ay, ap cauſe their Ships or Veſlels, and the 


Cur, This Goods and Merchandizes loaded thereon, to be inſured ; and where 


—_— ;; Commiſſions of Bankruptcy have iſſued againſt the Obligor in ſuch 


careful in d. Bottornree, or Reſpondentia Bond, or the Under-writer, or Aſſurer 
claring upon in ſuch Aſſurance, before the Loſs of the Ship or Goods, in ſuch 


a hag Bond or Policy of Inſurance mentioned, hath happened, it hath been 


Party declares made a Queſtion, Whether the Obligee or Obligees in ſuch Bond, or 


2 — — the Aſſured in ſuch Policy of Inſurance, ſhould be let in to prove 
be barrid; their Debts, or be admitted to have any Benefit or Dividend under 
Secus if he I | ſuch 
ſets forth as h | 

well the Condition as the Bond in the Declaration, for then it muſt appear that the Ca Aion di us 
at tht Time of the Obligor's becoming a Bankrupt, Ibid. 499. _ * N e 


— —ͤ—ͤ— — 


Bankrupt. ..- .- 


ſu ommiſſion, which may be a Diſcouragement to Trade: It is 
3 That from and 75 the 29th Day of October 1746. the 
Qbligee in any, Bottomree, on Reſpondentia Bond, and the Aſſured in 
any Policy o Inſurance made and entered into upon 4 good and va- 
luable Conſideration, bona *fide; ſhall be admitted to claim ; and after 
the Loſs or Contingency ſhall have happened, to prove his, her, or their 


— 
| OR” 4 AA 


| Debt and Demands in reſpect of ſucb Bond or Policy of Infiirance, in 
ie Manner as if the Loſs or Contingency had happened before the Time 
of the iſſuing of the Commiſion of Bankruptcy againſt ſuch Obligor or 
Inſurer; and ſhall be intitled unto, and ſhall have and receive a pros 
portionable Part, Share and Dividend of ſuch Bankrupt's Eflate, in 
Proportion to the other Creditors of fuch Bankrupt, iu hike Manner as 
if fuch Loſs or Contingency had happened before ſuch Commiſſion 1ſſued ; 
and all and every Perſon or Perſons againſt whom, from and after the 
ſaid 29th Day of October, any Commuſſion of Bankruptcy {hall be 
awarded, ſhall be diſcharged of and from the Debt or Debts owing by 
him, her or them, on every ſuch Bond and Policy of Inſurance as afore- 
faid, and ſhall have the Renefit of the ſeubral Statutes now in Force 
againſt Bankrupts, in like Manner, to all Intents and Purpoſes, as if 
ſuch Loſs or Contingency had happened, and the Money due in reſpect 
thereof had become payable before the Time of the iſſuing of ſuch Com- 
1 miſſion. | | 
| = Upon a Treaty of Marriage between the Plaintiſf's Nephew and 
= the Defendant's Daughter, a Settlement was agreed upon, and Articles 
entered into between Plaintiff. and Defendant ; and alſo before the Mar- ; 
riage the Plaintiff, by a ſeparate Writing ſigned and ſealed, reciting, 
that a Marriage was intended, &c. and in Conſideration thereof he 
promiſed to pay Defendant 401. per Ann, Payments during 


4 b 99 
5 Plaintiff's Life ; but if the intended Huſband and Wife, or either o 

; them, ſhould die during Defendant's Life, then the Annuity to ceaſe. 
1 The Marriage was had; Plaintiff ſoon after became a Bankrupt, and 
8 obtained his Certificate ; Defendant did not come in under the Commi/- 
ol fron, but afterwards for two Years and Half's Annuity accrued ſince 
the Bankruptcy, brought an Action of Covenant. Plaintiff pleaded the 
Bankruptcy and Certificate, Ch. J. King was of Opinion, that this 
Agreement was not within the Statute of 7 Geo. 1. cap. 31. becauſe of 
the Impoſſibility of ſetting a Value on this Annuity, being on three Con- 
tingencies; and Verdict for the now Defendant ; and upon arguing 
this Point in C. B. all the Judges were of the fame Opinion. —Plaintiff 
now brought @ Bull for an TInjun##1on, ſuggeſting that the Agreement 
was a Fraud, being private, and not in the Articles; and that the 
Verdict was againſt Conſcience, for that the now Defendant ought to 
have come in under the Statute, being within the ſaid Act of 7 Geo. 1. 
But the Maſter of the Rolls, on Motion for continuing the Injunc- 
tion, faid, had it been Res Integra he knew not what he might have 
done; but now the Point was determined at Law, fo diſallowed the 


Cauſe, for that there was no Fraud, Trin. 1723. Fletcher and Bathurſt, 8 ] ki 
Viner's Abr, (]) Ca. 4. | vlaced in Point 
| of Tine. 


- oe oi 4 1 


Vide Diſtribution, &c. P. 


(G) In 


——_— 
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(G) In what Caſes Intereſt ſhall be allowed 
to a Creditoz. 


1. IF a Trader being indebted on ſimple Contract pledges Goods far 
the Payment, and promiſes Intereſt, ſuch Creditor ſhall ave In- 


tereft even between the Aci of Bankruptcy and the Commiſſion, Trin.1726, 
Groſly's Caſe, Viner's Abr. Tit. Creditor and Bankrupt, (B. a.) Ca. 1. 
2. And for Debts on Specialty, the Creditor ſhall have Intereſt as 


| well between the AR of Bankruptcy as before. 161d. | 
| 3. A Mortgagee ſhall have his Intereſi run on upon a Bankrupt's 
| Eſtate, becauſe he hath a Right in Rem; but as to other Intereſt, it 


ceaſeth on the Bankruptcy. Per King C. 18 Jah 1729. bid. 


48 ( ) Who are obliged to come in as Creditoꝛs. 


. By Articles was to build Houſes. B. furniſhes him with Ma- 
put the Caſe 1. 7erials, and takes an Aſſignment of the Articles for his Se- 
of 4. in build- curity, but before the Aſignment A. was a Bankrupt. B. has a ſpe- 


ing « ®ip, . cial Equity, in as much as by what he advanced A. was enabled to 


a Bankrupt, perform his Agreement to the common Benefit of the Creators ; and 
| and ofter therefore B. hall have all his Money he advanced after he had a ſpe- 
2 © cific Intereſt in the Articles; but as to what be gave Credit for before, 


terials to fi- 


ni it, B. he truſted as another Creditor. Eaſt. 1715. decreed per Lord Chan. 


l ſhall have a// al 3 © 
his Money, n © Rebearing, Langton and Hall, Vner's Abr. Creditor and Bank 


and not come upt N (K) Ca. 4. 
in Average 


abith the other Creditors, Ibid, in 8. C. 


2. A. a Trader, ſeiſed of Lands in Fee, borrowed Money of B. 
on a Judgment, and afterwards articled with C. to ſell the Lands to 
him for 5000 J. to be paid down, and 650 J. to be paid at Chri/tmas 
following; then A. becoming a Bankrupt, B. brought his Bill againſt 
C. A. and the Aſſignees under the Commiſſion, praying the 650 J. 
remaining unpaid, might be paid to him towards Satisfaction of his 
Judgment: And it was decreed at the Rolls, that the Aſſignees con- 

vey the Premiſſes to C. as the Bankrupt had articled to do, they 
ftanding in bis Place, and thereupon C. to pay the Aſſignees the 650 U. 
for the Benefit of the Creditors, and B. the Judgment Creditor to 


(a) By the come in for a Proportion (a) only with the Reſt of the Creditors. 
Siature of 21 Mich. 1721. Orlebar and Fletcher and Duke of Kent, 1 Will. Rep, 


Tac. 1. cap. 

19. eck. 19 737. 

Creditors 

Judgment, Statute or Recognizance, uhereof wo Extent is ſerved or executed, on a Bankrupt before bis Bank- 
ruptcy, ſhall not be relieved for more than a ratable Part of their juſt Debt; and accordingly it has been deter- 
mined at Law, that where a Judgment was not ſerved or executed, the Conuxee thereof ſhould only come in pre 
rata with the other Creditors of the Bankrupt. Cited per his Honour, 161d. 739. In the principal Caſe ir 
vas inſiſted upon that though B. the Judgment Creditor could not come in upon the Bankrupt's Eſtate for any 
more than his Proportion with the other Creditors, yet he would be at Liberty to extend his Judgment againſt 
the Purchaſer who bought the Land prior to the Bankruptcy ; and this, as the Reporter ſays, ſeemed to be ad- 
mitted. But that C. could not be deemed a Purchaſer till he had paid the Remainder of the Money, which 
was Part of the perſonal Eſtate of the Bankrupt, and muſt be liable to his Creditors ; and that C. was not com- 
pellable to pay it, unleſs upon his having a good Title, which was to be made him by the Aſſignees, who had 
the legal Eſtate of the Premiſſes aligned to them by the Commiſſioners, Per his Honour, 1b;4. 7 39. 


OY 


3. On 


Bankrupt. TTY re 


3. On a Diſtreſs for Rent Goods were ſold, and 77 l. remained in 
the Conflable's Hands, who became a Bankrupt. The Tenant dies, and 
bis Executor prays to be paid this Money by the Aſſignees in Preference 
to other Creditors. Obj. This comes to the Conſtable's Hands by due 
Courſe of Law; and cited March 9, 1921. Ex parte Peirſon, before 
Lord Macclesfield, where was cited Wright and Dixon, Mich. 6 Geo, I. 
C. B. Goods taken in Execution by Wilcox, Bailiff of Weſtminſter, 
and he died; Judgment and Execution ſet afide ; and ruled by B. R. 
that the Widow and Executrix of W. ſhould refund the Money, though 
[he alledged ſhe had not Aſſets to pay Specialties. But per Lord Chan. 
both the Caſes cited are againſt Executors ; and though the Law makes 
a Difference between one Creditor and another, yet in Caſe of Bank- 
ruptcy all Creditors are upon an equal Foot; if any Thing remained in 
Specie it might be otherwiſe, but here the Money is :mbeziled by the 
Conſtable; Petitioner to come in as a Creditor with the Reſt, Mich. 
Vac. 1733. Ex parte Dobſon, Viner's Abr. Tit. Creditor and Bank- 
rupt, (K) Ca. 7. 

— had been employed by one who became a Bankrupt; Aſ- 
ſignees petition to have up Papers, and that the Attorney might come 
in for his Demands par: paſſu with other Creditors. Per Lord Chan. 
The Attorney hath a Lien upon the Papers in the ſame Manner againſt 
Aſſignees as againſt the Bankrupt ; and tho' this doth not ariſe by any 
expreſs Contract or Agreement, yet it is as effeftual, being an implied 
Contract by Law. But as to Papers received after the Bankruptcy, 
they cannot be retained ; and therefore, if the Aſſignees deſire it, the 
Bill may be taxed, and upon Payment, Papers delivered up; and 
although the Attorney had come in and proved his Debt, yet a Cre- 
ditor, who hath a Security, may come in and prove his Debt, becauſe 
poſſibly his Security may prove deficient. Mich. 1734. Ex parte 
Buſh, Viner's Abr. Tit. Creditor and Bankrupt, (K) Ca. 8. 
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(1) Concerning joint and ſeparate Commiſ- 
ſions, and Creditozs coming in under ſuch 
Commitlions. 5 


ti” : {WO joint Traders becoming Bankrupts, a joint Commiſſion gut in this 
is taken out againſt them, upon which the Commiſſioners Caſe, for the 
aſſign the real and perſonal Eſtate of them, or either of them; after- Eaſe of both 


* b „ ” P I * hi 
wards the ſeparate Creditors take out ſeparate Commiſſioners againſt Lordſhip ou 


both, and the Commiſſioners on the ſeparate. Commiſſion aſſign over dered it to be 


the ſeparate Eſtate and Effects to other Aſſignees. Upon. Petition by _—_— 


the ſeparate Aſſignee for Liberty to ſue at Law for the ſeparate Eſtate, in each of 
king C. was of Opinion, that the firſt Aſſignment paſſed as well the theſe Com- 


ig a iſſi 
ſeparate as the joint Eſtate of the two Partners the Bankrupts, and con- * e . 


ſequently that the Conveyance under the ſecond Commiſſion was void, count of the 
and that the ſecond Aſſignees could do nothing at Law; and his Whale Fart- 


Lordſhip ſaid, he would not ſuffer them to ſpend and waſte the — alſo 


Eſtate 1n vexatious Suits at Law, but would not hinder their joining of the ſeparate 


in a Bill for an Account of the ſeparate Eſtate. Mich. 1728. Ex 55 of each 
parte Cook, 2 Will. Rep, coo, OY r 8 


ners; and if 


6/6 1 | the Commiſ- 
ſioners find any Thing different, they were to be at Liberty to ſtate it ſpecially ; and with Regard to the Surplus 


of the Partnerſhip Effects beyond what will pay the Partnerſhip Debts, and alſo touching the Surplus of the 
ſeparate Effects, if there ſhall remain any over and above what will pay the ſeparate Debts, each Side to be at 
Liberty to apply to the Court concerning any of the ſaid Surpluſſes. 71d. 501. 
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10 Bankrupt. 
| 2. A. and B. joint Traders, become bound in a Bond jointly and 
ſeverally to J. S. and afterwards become Bankrupts, and there are 
joint and ſeparate Commiſſions taken out againſt them, that there 
may be an Equality. J. S. may chuſe under which Commiſſion he 
will come, but {hall not come under both at the fame Time; and in 
the principal Caſe J. S. having received a Dividend under the joint 
Commiſſion whilſt this Matter was in Suſpenſe, ſhall not bind him; 
for provided he brings that back again, he. may come in for a Satisfac- 
tion out of the | ſeparate Effects. Ordered by Talbot C. on Debate, 

Hil. 1735. Ex parte Rezolandſon, 3 Will. Rep. 405. | 
z. If A. and B. ate joint Traders, and F. S. owes A. and B. on 
their joint Account 100 J. and A. owes F. S. 100 J. on his ſeparate 
Account, J. S. cannot deduct ſo much as A. s Proportion of the 1001. 
comes to out of the joint Debt; for that the Co-Partnerſbip Debts of 
ſth # A. and B. are to be (a) firſt paid before any of the ſeparate Debts ; but 
— ghee i aif there be a Surplus beyond what will pay the Partnerſhip Debts, 
Reſolution of then out of A.'s Share of the Surplus J. S. may deduct the ſeparate 
Comveniex's Debt of A. Cited per Lord Chan. Cowper in the Caſe of Lord Laneſ- 


that in Caſe of ; n 

joint Traders borough & aP and Jones, Trin. 1716. 1 Will, Rep. 325, 326. 

becomin | 

3 the joint Creditors ſhall be % paid out of the Partnerſbip or joint Effects, and the ſeparate Cre- 
ditors out of the / parate Eſtate of cach Partner. And if any Surplus of the Partnerſhip Effects after all the 
Partnerſhip Debts paid, the ſeparate Creditors to come in—and if there be a Surplus of the Separate E ſtate, 
beyond what will ſatisfy the ſeparate Creditors, it ſhall go to ſupply any Deficiency that may remain as to the 


Joint Creditors. - Cited per Lord Chan. King, Mich, 1728. Ex parte Cook, 2 Will. Rep. 500. Vide 1 Vol, 
Fg. Ca. Abr. 5 5. Ca. 6. 1 
Firz-Gibb. 4. On a joint Commiſſion the joint Creditors are firſt to come in on 


* . the Partnerſhip Effects, and if there remains a Suplus, then the ſepa- 
— 22 rate Creditors are to be admitted. King C. 22 April 1729. Horſey's 
Fazakerly, Caſe, 3 Will. Rep. 23, 25. 

(Eaſt. 4 Geo. ; | | 

2. in N R.) as the Caſe of Horſey & al againſt Heyham & aP, ſays, it was ordered (22 April 1729.) that the 
joint Eftate ſhould go to the joint Creditors, and the remaining Part of the joint Eſtate which reſpectively be- 
longed to each, ſhould go to their r-/pefive Creditors upon a joint Commiſſion ſued out againſt the then De- 


fendants. e 


5. The Plaintiff's. Bill ſet forth, that in November 172 5. Plaintiff 
8 and A. and B. became Partners in Trade, and that they all then be- 
ing at Holland, did according to the Cuſtom there execute before a 
Notary Articles of Co-Partnerſhip, and did jointly and ſeverally de- 
clare that each had advanced 24600 Guilders, which Sum was to pay 
the Debts particularly mentioned in the Inventory annexed to the ſaid 
Articles; but no other Debts were to be paid, nor any Debts which 
any of the Co-Partners might contract on their own private Account. 
That by the Articles it was further agreed, that a certain Sum therein 
mentioned ſhould be allowed for Maintenance, Cc. and that all Loſs 
and Gains ſhould be equally ſhared and borne. The Partnerſhip was 
carried on till the 12th. of May 1728. when A. quitted, and for 
1227 J. 55. 4 4. releaſed his Claim to Plaintiff, and B. and they 
carried on the Partnerſhip according to the ſaid Articles, and B. was 
intruſted with the Partnerſhip Goods, and which he imbeziled and 
applied to his own Uſe, and ſuffered the Partnerſhip Debts to be un- 
paid, and having contracted private Debts on his own Account be- 
came a Bankrupt, and 30 November 1733. a ſeparate Commiſſion of 
Bankruptcy was taken out againſt him. That the Commiſſioners Aſ- 
ſignees took Poſſeſſion of the Partnerſhip Effects, and have received 
ſcveral of the Partnerſhip Debts, and intend to apply the ſame to the 
Wd en ee ee ey feparate 


ſeparate Creditors, whereas theſe: Effects ought to be applied to pay 
the Co- Partnerſhip Debts, and to make the Plaintiffs Satisfaction for 
what the Bankrupt had imbeziled to his own ſeparate Ute, and the 
Reſidue to be divided into equal Parts, viz. 'T'wo Thirds to the 
Plaintiffs, and one Third to B. to which Third he is intitled, and is 
to be Part of his ſeparate E/tate ; and the Bill prayed that the De- 
fendant may be reſtrained” from ſelling any Part of the ſaid Effects. 
The Aſſignees by their Anſwer. admit the Bill to be true, and that 
they ſold fome of the Stock, with Plaintiff's Conſent, to the Amount 
of 6500 J. and ſubmit to apply the Bankrupt's Eſtate as the Court 
ſhall dire. Decreed by Lord Talbot, That the Maſter ſhould take 
an Account of the Partnerſhip Debts received by Plaintiffs in Holland, 


and of the Partnerſhip Eftate in England received by the Aſſignees, 


and of the Partnerſhip Debts owing by the Bankrupt and the Plain- 
ti. That the joint Creditors of the Bankrupt and the Plaintiffs 
come in and prove their Debts before the Maſter. That an Account be 
taken what Imbezilment the Bankrupt. has made of the Co- Partnerſhip 
Eftate, and in taking Accounts, Plaintiſts and Defendants to be 
examined on Oath, to produce all Books, &c. and to have all juſt 
Allowances. That what the Maſter ſhall certify the Co-Partnerſbip 
Debts ſhall amount to, ſhall in the firſt Place be paid by the Plain- 
tiffs and Defendants to the joint Creditors in Proportion to their Debts, 
and as far as the Copartnerſhip Eſtate in their Hands will extend. That 
if it (hall appear any of the Partnerſhip Eſtate remains in the Plain- 
tiffs and Defendants Hands after the Partnerſhip Debts are paid, then 
the Maſter to divide the fame into three Parts, and the Plaintiffs are 
to take two Thirds, and out of the Bankrupt's third Part they are to 
take what it ſhall appear the Bankrupt has imbezited of the Partner- 
ſbip Effects; and if there ſhall be any Reſidue of the Bankrupt's third 
Part after the Partnerſhip Debts and the. Imbezilments of the Bank- 
rußt are ſatisfied, then the ſame is to be paid or retained by the A, 
ſignees for the Benefit of the Bankrupt's ſeparate Creditors, That 
the Maſter may ſtate any Thing ſpecially, . and a Parties are to 
be paid their Coſts of Suit out of the Co- Partnerſhip Eftate. 1734 
or, 73 „ Gro/s & at and Dusfreſnay & al, Aſſignees of Prevoſt, 
6. A. and B. were | Partners, but the Partnerſhip being diſſolved, 
and A. ſetting up for himſelf, became a Bankrupt, and a Commiſiion 
iſſued out againſt him; and then B. failed, and a Comniiſfion iſſued 
againſi bim; the joint Creditors were admitted to prove their joint 
Debts under the ſeparate Commiſſions. Cited per Mr. Fazakerly, (Eaft. 
4 Geb. 2. in B. R.) as the Caſe of Stephens v. Brown and Adlamb, 
22 January 1728. in Canc. Gitæ-Gibb. Rep. 283. 

. 7. On 11 Sept. 1742. a joint Commiſſion was taken out againſt 
A. and B. and the Commiſſioners Aſſignees poſſeſſed themſelves of all 


the 70:nt, and ſearate Eſtate of the Bankrupts. J. S. a Creditor of 


the ſeparate Effates of both the Bankrupts, and J. L. a ſeparate Cre- 
ditor of B. one of the Baukrupts, on Behalf of themſelves and all the 
ſeparate Creditors of the ſaid Bankrupts, by Petition ſet forth, that 
betore the Date of the Commiſſion the Bankrupt A. owed the Peti- 
toner J. S. 50 J. by Bond, and 291. for Goods ſeld on his ſeparate 
Account, and that the Bankrupt B. alſo owed him 30 I. for Goods ſold 


— — — —— — 


on his ſeparate Account, and that B. owed the Petitioner J. L. 601. 


on his ſeparate Account, by two Notes of Hand which were then due. 
That the Petitioners had applied to the Commiſſioners to be admitted 
| Creditors 
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Bankrupt. 


Creditors under the ſaid Commiſſion, which rs 9 
ing it was a joint Commiſſion ; ergo they prayed that i the ſepa- 
1 Cred!: foes might _ in and prove their Debts under the Commi- 
fron, and that the Commiſſioners might take Joint and ſeparate Accounts 
of the joint and ſeparate Eſtates, and that what ſhould be found on 
- ſuch. Accounts fo belong to the ſeparate Eſtates, mi ght be applied to- 

wards Satisfafion of the reſpettroe ſeparate Creditors, and that they 
may be paid their Cofts of Application. Ordered, that the major Part 
of the Commiſſioners in the ſaid Commiſſion, by Notice in the 
Gazette, appoint a Time and Place for the ſeparate Creditors of each 
of the Bankrupts to come in and prove their Debts under the foint 
Commiſſion. That the Commiſſioners take ſeparate Accounts of the 
joint and ſeparate Eſtates of the Bankrupts come to the Hands of the 
Aſſignees, or of any others by their Order, or for their Uſe, diſin- 
guiſhing joint and ſeparate Eſtates of each Bankrupt from the other. 
That what on ſuch Account ſhall appear to belong to the Bankrupts 
joint Eftate, ſhall be applied by the Afignees towards Satisfaction of 


. — 
* on wo 
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1 
n 


joint Eftate after all the joint Creditors ſhall be paid their whole De- 
mands, then the Moiety of the Surplus is to be carried to the Account 
of the ſeparate Eſtate, and to be applied to ſatisfy the ſeparate Cre- 
ditors ; and if there is any Surplus of the ſeparate Eflates, after all 
the /eparate Creditors ſhall be paid their whole Demands, then ſuch 
Surplus of the ſeparate Eſtates, or either of them, ſhall be carried to 
the Account of the joint Eftate, and to be applied towards Satisfac- 
tion of the joint Creditors, and the reſpective ſeparate Eſtates to bear 
a proportionable Part of the Charge of. ſuing out the Commiſſion and 

executing it, to be ſettled by the Commiſſioners ; and the Cofts of this 
Application to be paid by the Aſignees out of the Bankrupts ſeparate 
Eftate ; to be taxed by a Maſter, if the Parties cannot agree. Lord 
Hardwicke C. December 1742. Ex parte Powel and Powel Bank- 
krupts, MS. Rep. 


Vide Diſtribution, (L) P. 


(&) What ſhall be ſaid: the Bankrupt's Eſtate; 
oꝛ ſuch an Jntereſt in him as may be ſold, 
alligned, &c. under the Commiſſion, & econt. 


3 oy 2 * S. was Aſſignee of Commiſſioners of Bankruptcy iſſued out 
1713. Bran- * againſt B. who had contracted with Defendant for as much 


der and Boles, Salt Petre as came to 244 J. but not having ready Money to pay for 


2 the ſame, propoſed to mortgage to him an Eſtate he had in his own 


ſays, it was Poſſeſſion, by way of Security for the Money, and accordingly left 


_ with the Defendant the Title Deeds to get the Aſſignment drawn, 
this was more but before the Aſſignment was perfected, B. became a Bankrupt. 


than a Pledge F. S. brought his Bill to have the Deeds delivered up for the ſelling 
of the Deeds, f the Eſtate to ſatisfy the Creditors. Decreed that the Deed be 


for that an 


Aſſignment brought before the Maſter, and delivered by Schedule to the Plaintiff 


was intended 2% Coffs; though 10 Reaſon was given for this Decree. Mich. 

to be made; 4 Brand 3 3 | 

that if it bad 10 Ann. Brander and Robs, Gilb. Eg. Rep. 3 5. The Reporter adds, 

been made, Sed hoc Durum d multis babebatur. bid. 36. 

the Court . | | | 

would not have taken it from him without Payment of the Money ; though its not being made was owing to 

8 m_ of 2 ed ma 4 m_ 5 8 the Aſſignment, 79 was an Aan, and this * 

often relieves Accidents, and therefore the ought not to be delivered up wighout Payment of the Money. 

But decreed as above, vitheut giving any Reaſon fer /ach Degree, PO i OO OT FF" * 
2. A, 


the joint Creditors; and in Caſe there ſhall be any Surplus of the | 


375 et 


——. oi. _—_ 
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Bankrupt. 


C. in Truſt 7 pay A.'s Debrs ; at firſt B. acted in the Truſt, but that if a 


afterwards C. took the Whole into his Poſſeſſion, and acted alone, and — . 


became a Bankrupt. Upon a Bill brought by A. againſt C. and the royt, the 


Aſignees under the Commiſſion, for an Account of the ſaid Truſt Eftate, Goods bought 


. "2 1 8 
Cowper C. at firſt doubted by reaſon of the 21 Fac. 1. cap. 19. ſect. 4 —3 Aye 


11. (a), but afterwards held this Caſe not within this Statute, in Re- not be ſubject 


gard this Aſignment to B. and C. was with an honeſt Intent, viz. For BY _ 


the Payment of the Debts of A. Ergo decreed the Aſignees under the aſked if there 


75 . a an 
Commiſſion againſt | Hal to account for all the Eſtate of A. and that the er 
ſame ſhould not be liable to the Bankruptcy of C., Trin. 1716. Cope- gig, chat if a 
man and Gallant, 1 Will. Rep. 314, 321. Factor —4 

nues a long 

Poſſeſſion of Goods, by which they are taken as his own, and Credit given to him on that Account, it would 
alter the Caſe ; for if Poſſeſſion and Diſpoſition be given to a Perſon that becomes a Bankrupt, tho" no Intent of Fraud 
appear, yet if it gives a falſe Credit, there is the ſame Inconvenience as if Fraud was intended; for if the Bank- 
rupt appears the vi/ib/e Owner, ſo as to gain a fa//e Credit, there is the ſame Inconvenience, and it matters not 
whether it was by Fraud, or only by Negle#, or out of Humour. Viner's Abr. Tit. Creditor and Bankrupt, (I) 
P. 89. Trin. 1716. in S. C. cites it as from a MS. Rep. (a) This Statute enacts, that Fat any Time hereafter any 
Perſon or Perſons ſhall become Bankrupt, and at ſuch Time as they ſhall ſo become Bankrupt, all by the Confer t 
and Permiſſion of the true Owner or Proprietary have in their Poſſeſſion, Order and Diſpoſition, any Goods or Chat- 
tels whereof they ſhall be reputed Owners, and take upon themſelves the Sale, Alteration or Diſpoſition as Owners, 
that in every ſuch Caſe ſuch Goods ſhall be liable to the Bankrupt's Debts, as if they had been the proper Goods of 
the Bankrupt. In Mich. Term. 1708. an Action of Trover for a Parcel of Diamonds was brought againſt 
the Aſſignee under Levi's Commiſſion, to whom before the Bankruptcy the Plaintiff had delivered the Diamonds 
to ſell ; but it appearing upon the Trial before Holt C. J. that the real Property of the Diamonds belonged to 
the Plaintiff, the above Clauſe of the 21 Fac. 1. was infiſted upon by the Defendant's Counſel ; and this ſeeming 
an Hardſhip upon the Plaintiff, it was made a Caſe in B. R. where on Argument it was adjudged that e 
Jraueli being originally the Plaintiff"s, and the Bankrupt having no more than a bare Authority to ſell them for 
the Plaintiff 's Uſe, were not liable to the Bankruptcy. Cited arg' in the Caſe of Copeland and Gallant, as the 
Caſe of L Apoſtre v. Le Plaiftrier, 1 Will. Rep. 318. 


3. A Feme Sole Mortgagee in Fee marries, and her Huſband be- , _.. . 
comes a Bankrupt, and the Commiſſioners aſſign over all his real and your ſaid, I 
perſonal Eſtate ; afterwards the Bankrupt dies; the Widow brought ifthe Aſſignees 
a Bill againſt the Aſſignees for the Writings relating to the Mortgage, —— in 


and to have the Benefit of the Mortgage. The Maſter of the Rolls Equity, and 
at firſt delivered his Opinion ſolemnly for the Widow, but afterwards deſtred the 


Aid thereof ta 


gave his Opinion for the Aſſignees, that they were intitled to the j;9 the 
Mortgage ; for here being in the Mortgage Deed a Covenant to pay the Widow of all 
Money to the Wife, this Debt or Choſe in Action was well aſigned by 32 p 
the Commiſſioners to the Aſſignees, and veſted in them, like the Caſe of Equity would 
Miles and Williams, Trin. 1714. in B. R. 2 Will. Rep. 249. Where à hardly have 
Bond made to a Wife dum ſola was adjudged to be liable to the Huj- 8 
band's Bankruptcy, and aſſignable by the Commiſſioners ; but ſaid, that her, cee 
if there had been any Articles before the Marriage that this Money , Agnecs 
ſhould continue to the Wife as ber Provijjon, or ſhould be aſſigned in þ "px 
Truſt for her; they (the Articles) would have been a Jpecrfick Lien rb, Hul, 


—=_ the Mortgage, and have preſerved it from the Bankruptcy. 8 


in no better 


rin. 1718, Beſvil and Brander, 1 Will. Rep. 458. Plight than 


the Huſband 
would have been ; and had he in Equity ſued for the Money, or prayed a Forecloſure, Equity 6 


not have compelled the Payment to him without his making ſome Proviſion for his Wife, or at leaſt upon her 


Application againſt the Huſband and the Mortgagor, might have prevented the Paymem of the M h 
Huſband, unleſs ſome Proviſion was made for — bid. - g. P | — oney to tne 


4. In the above Caſe another Point was, viz. as to 200 J. Part of 
the Wife's Portion, on a Note given by the Huſband at his Marriage, 
Jigmfying his Conſent that the Wife ſhould have this 200 1. The Court 


held the ſame was ſpecially bound thereby, and ſo the Plaintiff with 
reſpect to this only was relieved. Lid. 461. : 
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2. A. made a Bill of Sale of Leaſes and perſonal Eſtate to B. and It was argard, 
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I14 Bankrupt. 


Holland) in his Hands, bought South-Sea Stock as Factor for F. S. and 
took the Stock in his own Name, but entred it in his Account-Book 
as bought for J. S. after which the Trader became Bankrupt. ' De- 
termined that the Truſt Stock was not liable to the Bankruptcy, By 
Lord Parker, who ſaid, it would leſſen the Credit of the Nation to 
make ſuch a Conſtruction. Trin. 1721. Ex parte Chion, 3 Will. Rep. 
187. tn a Note by the Editor. : 1 
6. J. S. deviſes Lands to his Daughter, being a Feme Covert, for 
her ſeparate Uſe excluſive of her Huſband; and that he ſhould not be 
Tenant by the Curteſy, nor have theſe Lands for his Life in Caſe he 
ſurvived his Wife, but that they ſhould upon her Death go to her Heir; 
but J. S. appoints no Truſiees, J. S. dies, and then the Huſband be- 
comes a Bankrupt. The deviſed Premifles ſhall not be ſubject to the 
Bankruptcy, for as the Teſtator had a Power to deviſe the Premiſſes 
to Truſtees for the ſeparate Uſe of the Wife, Equity will ſupply the 
want of them, and make the Huſband Truſtee ; and the Aſſignees were 
decreed by the Maſter of the Rolls to join in a Conveyance for the 
ſeparate Uje of the Wife. Mich. 172 5. Bennet and Davis, 2 Will. 
Rep. 316, 319. 
. Where a Bond was given by the Huſband for Payment of 
a Sum of Money to his Wife in Cafe ſhe ſurvived him, and be 
after became a Bankrupt. King C. held, that no Part of the Eſtate 
fhould be deferred from being diſtributed, the Act ordering a Diſtribu- 
tion to be made within a limited Time ; eſpecially here being neither 
debitum in preſents, and perhaps might never be debitum in futuro, 
for the Wife might die in the Life-time of the Huſband ;—— Beſides, 
after Certificate allowed, the Bankrupt might trade again and become 
ſolvent and able to pay the Bond. But though the Debt was con- 
tingent when the Obligor became a Bankrupt, yet zf the Contingency 
happened before the Diſtribution made, then ſuch contingent Creditor 
ſhould come in for his Debt. So if ſuch Contingency happened 
before the ſecond Dividend made, the Creditor ſhould come in for his 
Proportion thereof though after the firſt Dividend. Per King C. 
Mich. 1728. Ex parte Caſawell,- Ex parte Cazalet, Ex parte 
5 Bateman, 2 Will. Rep. 497, 499. ke, g | 
3 Will. Rep. 8. An Eſtate was deviſed to be ſold, and the Monzes ariſing from 
155 8. 5 ſuch Sale to be divided amongſt ſuch of the Children of A. as ſhould be 
, Feld in Living af A.'s Death. B. one of A.'s Children, became a Bankrupt, 
Fee of a Co- and the Commiſſioners aſſigned over his Eſtate, after which B. got 
rm his Certificate allowed, and then A. died. Decreed that this Share of 
to the Uſe of the Money, which on 4.'s Death belonged to B. ſhould be paid to 
his Will, and the Commiſſioners, for that not only the latter Statutes relating to 
. gi Bankrupts mention the Word Paoſfibility (a), but alſo becauſe 1 3 Elia. 
Danghter for Cap. 7. ſect. 2. impowers the Commiſſioners to aſſign all that the 
Life, then to Bankrupt might depart with; and here B. in the Life-time of A. 
ruſtees to be . - | 
Fold, and the might have releaſed this contingent Intereſt, — Befides, the 21 Jac. 3. 


Money to be , 
divided a- 7 ect, 
nong ſi ſuch of his Daughter's Children as ſhould be living at the Time of her Deceaſe. The Teſtator died, and 
the Daughter had Iſſue (iner a] a Son, who being a Bankrupt, the Commiſſioners aſſigned over all his Effects. 
The Bankrupt got his Certificate, and then his Mother died, On a Bill brought by the Andes for the Bank- 
rupt's Share of the Money ariſing by the Sale, it was decreed for the Plaintiffs, (for the Reaſons abave) diltinginiſhing 
the principal Caſe from that of Jacobſon and Williams, (1 Will. Rep. 385. —6/b, Eg. Rep. 140. 1 Fel. 
Eg. Ca. Abr. P. 54. C. 7.) for there the Huſband the Bankrupt could not have come at his Wife's Portion by 
the Aid of Equity without making ſome Proviſion for her; and it was not reaſonable the Aflignees, 4vho * 
but in his Place, and derived their Claim from him, ſhould be more favoured. (a) The Words ef the 
Stat. 5 Geo. 2. cap. 30. are, all ſuch Effefts of which the Party was p/[e/ed or intereſted in, or 

or may expect any Profit, Poſſibility of Profit, Benefit or Advatiage 42 pag 8 va be bath, 


5. A Trader in London having Money of J. S. (who reſided in 
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ſect. 19. enacts, that the Statutes relating 70 Bankrupts ſhall be con- 
Atrued in the moſt beneficial Manner for Creditors. Higden and Wil- 
liamſon, firſt heard at the Rolls, Mich. 173 1. and afterwards affirmed 
by King C. in Mich. 1732. 1 Will. Rep. 385. in a Note by the 

ditor. 1 58 „ 
x 9. F. S. by Will gives t his Daughter A. (then Wife of B.) his A Cafe was 
Gold Watch, Jewels, China and Houſhold Goods, to be at her Diſpo/al, cite as before 
and to do therewith as ſhe ſhould think fit. Teſtator dies, the Daugh- 7, . 
ters Huſband becomes a Bankrupt : This is a Deviſe to the ſeparate wiſe to a Fem: 
Uſe of the Wife, and not aflignable by the Commiſſioners. Decreed * 7 od 
for the Wife at the Rolls, 1733. Kirk and Paulin, Viner's Abr. Tit. n,; and held, 
Creditor and Bankrupt, (T) Ca. 43. - "that becauſe 


| it va not for 
her ſeparate Uſe, but only for her Uſe and Benefit, it was the Huſband's. But his Honour ſaid, he vas wery 


much diſſatisfied avith that Determination; and ſaid, in the principal Caſe the Intent appears to give it to the 
ſeparate Uſe of the Wife. Bid. | | 


10. Where a Merchant beyond Sea conſigns Goods to a Factor in £ ide Ex parte 
London who receives them, the Factor in this Caſe being only a Ser- 
vant for the Merchant, can have no Property in ſuch Goods; 
neither will they be affected by his Bankruptcy. Per King C. in the 
Caſe of Godfrey and Furzo, Trin. 1733. 3 Vill. Rep. 18 ö. 

11. F. S. not in Debt, nor then a Trader, makes a voluntary Set- rh Cage of 
tlement on a Child, and afterwards becomes a Trader, and about C v. Prore, 


fixteen Years after became a Bankrupt. Sir Joſeph Jekyll, Maſter of C Car. 548. 


the Rolls, held, that this Settlement was not within the Szar. 1 Fac. 1. was wr 


cap. 15. ſect. 5. (a), and therefore not liable to the Bankruptcy, the his Honour 
Party not being a Trader when he made the Settlement (b). Trin. Senad this 
? . ö Decree, tho? 
1734. Lilly and Oſborn, 3 Will. Rep. 298. at fr he in- 
Wo | - clined to be of 
Opinion, that this Caſe came exaly within the Words of the Act, being @ Proviſion for a Child, and merely 


voluntary, as againſt Creditors. Ibid. 299. (a). This Statute ſays, That if any Perſon which hereafter is or 
Shall be a Bankrupt ſhall convey, or procure or cauſe to be conveyed, to any of his Children, or other Perſons, any 
Manors, Lands, Goods, or transfer his Debts into other Mens Names, except the ſame be purchaſed, conveyed or 
transferred, for or upon Marriage of his or her Children, (both the Parties married being of the Years of 
Conſent) or ſome other valuable Conſideration, it ſhall be in the Power of the Commiſſioners to ſell or diſpoſe. of” the 
fame in as ample Manner as if the Bankrupt had been actually ſeiſed or poſſeſſed thereaf. (5) In the Caſe of 
Criſp and Pratt, the Perſon at the Time the Settlement was made not being in Debt, but à clear M an, nor then 
fo much as a Trader, and the Settlement being two Years befare he was concerned in Trade, and fix Years before 
any AR of Bankruptcy committed by him, was the Reaſon why three Judges againſt pe held the'Sertl-ment not 
within this AF. 3 Will. Rep. 299. 2 | | 


— 


12. Stat. 19 Geo. 2, made for amending the Laws relating to. 


Bankrupts, enacts, That after the 29th Day of October 174.6. 19 Per- 


fon Toho- ts or ſhall be bona fide a Creditor of any Bankrupt for or in 


Reſpect of Goods really and bona fide ſeld to fuch Bankrupt, or for or 
in Reſpect of any Bill or, Bills of Exchange really and bona fide 
drawn, negotiated or accepted by ſuch Bankrupt, in the uſual and. 
ordinary Courſe of Trade and Dealing, (hall be liable to refund, or fay 
to the Aſſignee or Aſſiznees of fuch Bankrupt's. Eſtate, any Money which, 
before the ſuing forth” of, ſuch Commiſſion, as really and bona fide, 
and in the uſual and ordinary Courſe. of Trade and Dealing, received 


by fech Perſon of any ſuch Bankrupt, before ſuch Time as the Perſon 


receiving the fame ſhall know, underſtand, or have Notice that he 15 


1,7 ; | - . 29 . : 
became a Bankrupt, or that be is in inſolvent Circumſtances. 


9174 


(L) Ot 
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Adi tors ſhall come in for no more. 


116 Bankrupt. 


(Y Of Diſtribution, &c. 


I. S. ſeiſed of Lands in Fee owes a Debt by Statute, and after 
7. wards becomes a Bankrupt, and the Statute Creditor extends 


the Lands, then a Commiſſion of Bankruptcy iſſued out, and whe- 
ther the Lands ſhould be liable to the Statute Creditor, was the 


Queſtion. And all the Judges of C. B. (upon a Reference to them by 
Lord Chan.) held, that the Clauſe of the Statute of 21 ac. 1. cap. 
(e) By thisSta- 19. /eF. 9. (a), was full and plain, that a/l the Bankrupt's Creditors, 
ute it is enact. yn Jeſs where there was a Mortgage, ſhould be equally paid. And 


2 Trevor Ch. J. ſaid, A Judgment or Recognizance did no more bind the 
may examine Land than the Teſte of a H. Fa. bound the Goods af the Time of 


upon Oath, or nabing this Statute; and it was plain, if the Fi. Fa. was not ſerved 


h X og e 3 
$7 2 and executed, ſuch Creditor, notwithſtanding his ſuing out his Fi. Fa. 


Perſons for the ſhould only come in pro ratd with the Creditors even by /imple Con- 
1 F: tract. Eaſt. 1706, Sir George Newland and Beckley v. 1 Vill. 
ing to all ſuch Rep. 92, 93. | ö 

Creditors as 

ſhall ſcel Relief by ſuch Commiſſion, and every Creditor having Security for his Debts by Judgment, Statute, Spe- 
cialty, or other Security, ar having no Security, or having made? Attachments in London, or other Place, of the 


Goods of fuch Bankrupt whereof there is no Execution or Extent ſerved and executed upon any Lands, Goods 
or Eſtate of ſuch Bankrupt, before ſuch Time as he ſhall become a Bankrupt, ſhall not be relieved upon any ſuch 
Judgment, Statute, Specialty, Attachments, or other Security, for any more than a ratable Part of their Debts 
avith the other Creditors, without reſpe to any Penalty contained in ſuch Judgment, Statute, Specialty, or other 


Security. 


It is material 2. A. draws a Bill of Exchange in England, payable to B. or C. in 


woman = Holland for 100 J. C. accepts this Bill; afterwards A. and C. become 


40. per Cent. Bankrupts, and 40 l. per Cent. was paid out of C.'s Effefs to his Cre- 
— png ditors, and now B. and the Reſt of the Creditors of A. would come 
Jer c. Com. in for the Whole 100]. alledging that though this ſhould be granted 
miſſion was them, yet the Effects of A. would not extend to ſatisfy them their juſt 


COT Debts of 100 l. even including the 40 l. per Cent. which they had re- 


bad in C's ceived out of C.'s Eſtate, Macclesfield C. directed that the Creditors 


2 LE _ 4 of A. come in for 60 J. per Cent. only, and if the 40 J. per Cent. 


as f paid by ſhould appear to have been paid out of C.s own Effects, then the Cre- 
A. herſelf, and ditors of A. to come in for the Whole 100 J. out of which they muſt 


2“ anſwer 40 J. per Cent. to the Creditors of C. Hil. 1722. Ex farte 


per Cent. due, Ryſwwicke, 2 Will. Rep. 8g. 


and A.'s Cre- 

But if the 40 l. per Cent. wia paid out of C.“ Eftate, then his Eſtate is 
a Creditor for this 40 J. and A.'s Creditors muſt come in Creditors for the Whole 100 l. and be taken as Tru/tees for 
the 401. Debt paid out of C.“ Effect. Per Lord Chan. Ibid. go, 91. 


3. If A. was Principal in a Bond, and B. Surety, for Payment of 
100 J. and A. and B. becoming Bankrupts ; A. had paid 40 l. the Cre- 
ditors of A. or B. would come in only for the remaining 60 1. —— 

But rf B. the Surety had paid the 40 l. or if it bad been paid out of 
his Effects, then B. or his Eſtate had been Creditor for this 40 J. and 
conſequently the Creditors or Aſſignees under the Commiſſion againſt A. 
the Principal, though the 40 J. had been paid by the Surety, muſt bave 
come in for the Whole 100/. and as to the 40 J. they muſt have been ac- 
countable to B. the Surety. Per Lord Chan, in the above Caſe, Id. g1. 

4. A. gives a promiſſory Note for 200 J. payable to B. or Order; 
B. indorſes it to C. who indorſes it over to D. A. B. and C. become 
Bankrupts, and D. receives 58. in the Pound on a Dividend made by 
the Aſignees under A. Commiſion; D. ſhall come in as a Creditor for 


4 150, 
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1 00 1. only out of B.'s Effects, and if D. paid Contribution Money for 
ones 1 50 l. it ſhall be returned. Ordered per Lord Chan. King, 
Eaft. 1727. Ex parte Lefebvre (or Lefebure) 2 Will. Rep. 407. 

5. H. and D. May 1716. gave Bond to M. J. for Payment of 
120 J. In 1727. NM. T. aſſigned a Bond to R. her Daughter the Peti- 
tioner; H. and D. both died, H. died inſolvent, D. left a conſider- 
able real Eſtate, which devolved to A. who entred and fold Part of 
the Lands, and after became a Bankrupt ; and his Aſignees were in 
Poſſeſſion of the Lands unſold. The Petitioner prayed that theſe Lands 
might be liable to the Bond Debt of D. preferable to the general Cre- 
ditors of A. It was infiſted for the Petitioner, that fince the Stat. 
38 4W.& M. cap. 14. of fraudulent Deviſes, Lands in Hands of 
Deviſees are made liable to Bond Debts as in the Hands of the Heir ; 
and here the Aſſignees fland in the Place of the Bankrupt, and ſubject 
to the ſame Equity; and the Bankruptcy and Aſigument is no Altena- 
tion bona fide within the Exception and Intent of the Statute ; and the 
Caſe of Executors becoming Bankrupts, having Aſſets remaining in Spe- 
cie, is common, and always held the Creditors , Teſtator to have a 
Preference, But it was inſiſted upon econt, that there is no ſpecifick 
Lien: The Aſignment is an Alienation, and the Caſe of Executors 
differs; an Executor is looked upon as a Truſtee. Lord Chan. ſaid, 
this is a Point of too much Difficulty to determine in this ſummary 
Way; let the Petitioner bring a Bill by Eaſter Term, and flay /uf- 
ficient of the Eflate in the mean Time in the Aſſignees Hands. Trin. 
Vac. 1733. Ex parte Warren & Ux', Viner's Abr. Tit, Creditor and 

Bankrupt, (X) Ca. 12. | 

6. J. S. mortgaged Lands to W. fer 1157 l. and afterwards mort- 
gaged the ſame, together with other Lands, to H. as a collateral Secu- 
rity for 500 l. due by Bond, and. about ten Days afterwards J. S. was 
declared a Bankrupt. Part of the Premiſſes were ſold for 10 50 J. and 
= the Money paid to V. but the Commiſſioners refuſing to ſell the Re- 

| ſidue, and the Aſſignees refuſing to ſatisfy the Demand of H. or to 
admit him to have any Share of the Bankrupt's Eſtate, he petitioned 
for a Sale to be made of the Reſt of the mortgaged Premiſſes, and the 
Money to be applied towards the Diſcharge of the Demands of W. and 
himſelf ; and in Caſe of any Deficiency, then to be admitted a Creditor 
on the ſaid Bankrupt's Eſtate for what ſhould remain due after ſuch 
Sale, and to flay any Dividend in the mean Time. Lord Chan. re- 
ferred it to Commiſſioners to take an Account of what was reſpec- 
tively due to W. and H. on their reſpective Mortgages; and ordered 
the mortgaged Premiſſes remaining unſold to be ſold, and the Monies 
to be applied firſt in diſcharging of J/,'s Mortgage, and then of H.'s, 
together with his Coſts of this Application, to be ſettled by the Com- 
miſſioners; and in Caſe Petitioner and Aſſignees ſhould differ about 
the ſame, and if the ſame ſhould not prove ſufficient to pay Petitioner 
his Principal, Intereſt and Coſts, then he to be admitted a Creditor 
for ſuch Deficiency, and to a Dividend, &c. and that V. and H. be 
examined touching the Account, and to produce upon Oath all Deeds, 
Sc. 31 May 1737. upon the Petition of William Heohuell, Eſq; 
V wag _ Tit. Sy and Bankrupt, (X) Ca. 13. 

7. By Stat. 5 Geo. 2. cap. 30. ſect. 33. Perſons choſen Aſſignees o 
the Eſtate and Effects of a Re 2 at 7 Tin . A 
prration of four Months, and within twelve Months from the Time of 
ſuing of ſuch Commiſſion, cauſe twenty-one Days Notice to be given in 
the Gazette, of the Time and Place the Commiſhoners and Aſſignees in- 
tend to meet, to make a Dividend or Diſtribution of ſuch Bankrupt's 
Vor. II. H hb date 


Hszuate and Effets; at which Time the Creditors, who baue nat before 
proved their Debts, ſhall then che at Lberty to prove 1 be fame; which 
Meeting for the City of London; and all Places within the Bills of 
Mortality, ſhall be at Guildhall; and upon every ſuch Meeting the 
Aﬀpignees ſhall produce to the Commiſſioners and Creditors then preſent, 
fair and juſt Accounts of their Receipts and Payments touching" the ſaid 
Bankrupt's Eftate and Effects, and of what ſpall remain out-flanding, 
and the Particulars theregf; and ſhall, if tbe Creditors then preſent, 
or the major Part of them, require the ſame, be exammed upon Oath 
or ſolemn Affirmation before the Commiſſioners, or the major Part of 
them, touching the Truth of. ſuch Accounts; and in fuch Accounts the 
Aﬀſignees ſhall be allowed and retain all ſuch Sums of Money as they 

hall have expended about ſuch Commiſſion, und all other juſt Allowances, 
and the Commiſſioners ſhall. order _ ſuch Part of the neat Produce of the 
ſaid Bankrupt's Eſtate, as ſhall appear to be in the Hands of the ſaid 
Aſſignees, as they ſhall think" fit, to be divided. among ft ſuch of the 
Bankrupt's Creditors who have duly proved their Debts, in Proportion 
to their reſpective Debts ; and the Commiſſioners ſhall make ſuch their 
Order for a Dividend in Writing, under their Hands, and ſhall cauſe 
one. Part of ſuch Order to. be filed among ſt the Proceedings under the 
Commiſſion, and ſhall deliver unto each of the, Aſſignees a Duplicate of 
ſuch their Order ltkewiſe under their Hands; which Order of Diſtribu- 
tion. ſball contain an Account of the Time and Place of making ſuch 
Order, arid the Quantum of all the Debts proved, and the Sum total of 
the Money remaining in the Hands of the Aſignees to be divided, and 
how much in the Pound is then ordered to be paid to every Creditor ; 
and the ſaid. Aſſignees, in Purſuance of ſuch Order, and without any 
Deed of Diſtribution, ſhall forthwith maße ſuch Dividend, and ſhall 
take Receipts in a Book from each Creditor for the ſame, and ſuch 
Order and Receipt fhall be. a. full. Diſcharge to ſuch Aſſignees. 

8. Set. 37. Within eighteen Months next after the iſſuing of any 
fuch Commiſſion, the Aſſignees. ſhall make a ſecond Dividend, in Caſe 
the Eſtate was not wholly, divided upon the. firſl Dividend, and ſhall 
cauſe a Notice to be inſerted in the Gazette, of the Time and Place 
the ſaid Commiſſioners intend to meet to make. a. ſecand Dividend, and 
for the Creditors, who hall not before haus proved their Debts, to come 
and prove the ſame; and at ſuch Meeting every Aſſignee ſhall produce 
upon Oath or Affirmation his Accounts of the Bankrupt's Eſtate and 
Effects, and what, upon the Balance thereof ſhall appear to be in his 
Hands, ſhall by the like Order of the Commiſſioners be forthwith divided, 
as aforeſaid ; which ſecond. Dividend ſhall be final, unleſs any Suit at 
Law or in Equity ſhall be depending, or any Part of the Eſtate flaud- 
ing out that cannot have been diſpoſed of, or that the major Part of the 
Creditors ſhall not have agreed to be fold and diſpoſed of, or unleſs ſome 
future Eſtate or Effects of the jaid Bankrupt ſhall afterwards come to 
or veſt in the Aſſignees ; in which Caſe the Aſſignees ſhall, as ſoon as may 
be, convert ſuch future Eflate and Effects into Money, and ſhall within 
two Months next after the ſame ſhall be converted into Money, by the 
like Order of the Commiſſioners, divide the ſame. 198 

His Lordbip . 9: Commiſſioners appoint a, Dividend to be made of the Bankrufpt's 

obſerved, that Eſtate, a Creditor under the Commiſſion neglects to receive of the H, 

r. op ſignees his Proportion of that Dividend. The Aſſignees afterwards run 

anne Borat away with the Dividend that was in their Hands. The Creditor ſhall 


pends upon . 
the Order of a 4 not 


- Diſtribution 


made by the Commiſſioners aſcertaining the Dividend, for if no ſuch Order of Diſtribution had been made, the 
Creditor would have been allowed to have come upon the Bankrupt's Eſtate, and. cual not hawg been confined to 
have taken his Remedy againſt the Aſſignees, Lid. e ö 


into this Court to ſet it aſide; os non allocatur. Hil. 1733. De Golls 
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nor be allowyed to come upon the Bonkrup!'s Eſiate for that Money, 
but muſt take his Remedy againſt the Aſſignees. as well as be can. Cited 
by Lord Cin. as a Caſe that had been put, in the Caſe of Smith and 


Duke e Chandos, Hil. 19740. Barnard. Rep. in Chun. 419. 
434 WE: & c y of £ 15 188 | ; 6 10 17 1 WM. ter | 
29 Fade (J) Fotis: and (K) P. 


i) Caſes relating to Purchaſers, 


1. Pretended Sale of Lands by Ward ſhortly before his Bank- 

A ruptcy to his Brother, was ſet aſide, on a Bill brought by 
the Aſſignees, on the Stat. 1 Fac. 1. cap. 15. whereby voluntary Con- 
veyances by Perſons who after become Bankrupts are void. Obj. 
That /uch, a Conveyance would be void at Law, and need not come 
and Ward, Viner's Ar. Tit. Creditor and Bankrupt, (K. a.) Ca. 1. 

2. A Bankrupt whoſe Eſtate is in Mortgage, conveys the Equity of Lide this Caſe 
Redemption to a third Perſon after an Act of Bankruptcy, but before * 8 
the Commiſſion iſſued ; this ſhall not defeat the Afignees.— But where and Purchaſer 
a bona fide Purchaſer for a valuable Conſideration, and without Notice, and Vendee, 
has a Conteſt with the Aſſignees, Equity will not take any Advantage 
from him, therefore not compel a Diſcovery. Talbot C. Hil. 1734. 

Collet and De Golls and Ward, Ca. in Eq. Temp. Talbot 65. 

3. An Iſſue being directed to try the Bankruptcy of John Ward, Vine"; Aut 
upon Trial at Bar in B. R. he was found to become Bankrupt 26 Aug. he _ 
1725. and now upon the Equity reſerved, Plaintiffs (Truſtees for the K. I 
South-Sea Company) prayed an Account, and to ſet afide Conveyances S. C. and De- 
that John Ward had made fince his becoming Bankrupt. The Nature Io 4 lays, 
of the Caſe (as ſlated by Lord Chan.) was of a Gentleman having a very ſaid, . 
great Eſtate, and not much indebted, except the Demand by the an extraordi- 
South-Sea Company. — By Deeds of Conveyance of 25 and 26 ON 
Auguſt 172.5. and by ſubſequent Deeds, all the real and perſonal Eſtate none like it 
of F. V. even to Houſhold Goods, are vefted in Truftees to pay pre- befor, and 
tended Creditors, the Son joining with the Father, but not one of 2 . 
the pretended Creditors ;=—and no Diſtreſs from any Creditor, &c. — and that chere- 


Amongſt other Truſts is the extraordinary Power in the Deed of fore it was in- 
cumbent on 


Sept. 172 5. for F. V. to charge any other Debts; and laſt of all the the Court to 


whole Surplus of all the Eſtates is veſted in the Bankrupt's Son. do all they 
| could to pre- 


Then come the Marriage Articles in June 1729. and therein every vent the like; 
one of the former Deeds are recited to be in Conſideration of the and obſerved, 
Marriage of the Son with A. B. and 4000 J. Portion, (but not proved at =” * 
faid). The Surplus agreed to be ſubject to a Term of 200 Years, to Scheme of 
pay 400 J. a Year to F. W. for Life, if he ſhould particularly demand Fraud thro” 
it, and then for his Son and his Wife: Then J. V. was to purchaſe J5?Y 5255 
Lands of 10001. per Ann. in Tail General to his Son, Remainder to rand ab 
his right Heirs, with Power as to Portions for Children, and Power Id 5. 122. 
for Truſtees to provide Coach and Horſes for J. V. Then there is 

another Deed of ſooner Date by the Son, ſubjecting the Manor of 
to ſome Uſes, — A Bill was brought by the Aſſignees to ſet aſide I Chan. 


theſe Deeds, &c. An Iſſue was directed, and the Jury find F. V. in S. C. de- 


Bankrupt, 26 Auguſt 1725, being the Date of the firſt Deed of Re- Cared, that he 


had ſpoke 
leaſe, with the C. ]. 
of B. R. who 


had told him that the Jury found Jh ard Bankrupt from executing the Deed of 2 5 Auguft 1725. and 
that no Act of Bankruptcy was proved before or after, but the Execution of that Deed, and no other Act of 


Bankruptcy till 1726, Viner's Abr. Tit. Creditor and Bankrupt, (K. a.) P. 121. 
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Bankrupt. 
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| es certify 
that this Deed was the Ad of Bankruptcy, as being made to defraud 
his Creditors The Queſtion is, what the Conſequence of this Ver- 
dict is? 1ſt, In Law, and next how in Equity, At_Law this 
Deed, and all ſubſequent ones, are void. But it was objected from 
the Stat. 21 Fac. 1. that the Commiſſion of Bankruptcy was not 
taken out till 20 November 1730. above five Years after the Act of 
Bankruptcy, and by a Clauſe in that Statute, Purchaſers in ſuch Caſe 
are not to be impeached, &c.——But his: Lordſbip held, that this 
Clauſe only affects Purchaſers bona fide, without Notice of the Fraud 
and Act of Bankruptcy ;»—and here the Son muſt have had Notice of 
the Act of Bankruptcy, ſo that the Son is not protected by this 
Deed. Next here is Equity; and here his Lordſhip took Notice 
that there are Circumſtances of actual Fraud, and that here appeared 
a long Series from 1725. The Power in the Deed of September 
1725. to charge the Eſtate with any other Debts is Fraud apparent, 
becauſe it reſerves in Effect the whole Eſtate in the Bankrupt himſelf, 
The next Conſideration is how far the ſeveral Defendants 
are to be affected; this is to be conſidered in two Reſpects; iſt, 
Under the Deeds from 1725. prior to the Articles, =—— 2dly, How 
upon the Marriage Articles? — 1ſt, As to the Deeds prior to the 
Articles, they concern the Truſtees for the pretended Creditors, and 
thoſe Creditors; but no Proof of any real Debts ; and the firſt Deed 
for that Reaſon found void, and therefore this is out of the Caſe, 
Then the Queſtion is under thoſe Deeds how it ſtands with the Son; 
and his Lordſhip held, that he is affected with the Act of Bankruptcy, 
and Fraud, being Party to the firſt Deed, &c. and at beſt it is all 
voluntary as to him, and the Surplus in all the ſubſequent Deeds is 
reſerved to him, Next as to the Marriage ; and here his Lord- 
ſhip ſaid, was the only Appearance of Difficulty ; ſo as to the Per- 
ſons provided for; and as to J. V. himſelf, he cannot partake of the 
Conſideration ; all the Parties to be conſidered are Vard's Son, 
and his intended Wife and the Iſſue:— iſt, As to the Son, his Caſe 
is not immediately the Marriage Articles, he had Notice of the Bank- 
ruptcy of his Father before, It was objected, that the Son is to be 
conſidered as a Purchaſer by the Articles, and the Statute not men- 
tioning Notice; and where the Commiſſion is not ſued out within 
five Years, Sc. But his Lordſhip held, that Articles in Equity are 
the ſame as actual Conveyances at Law, and no more to be impeached 
in Equity ; but held, that the Son could take nothing under the 
Articles but what he had before; but ſuppoſe it ſo, his Lordſhip ſaid, 
the Clauſe in the Stat. 21 Fac. 1. not to be conſidered in the large 
Senſe contended for, ſo as to extend to all Purchaſes; but held, that 
this Clauſe is to be compared to the Clauſe in the Stat. 13 Eliz. cap. 7. 
which provides againſt Purchaſers having Notice of the Fraud, The 
Stat. 21 Fac. 1, takes Notice of the former Acts againſt Bankrupts, 
and is for further Proviſion for Creditors. Therefore his Lordſhi 

held this Caſe like the Caſe, and warranted by the Conſtruction 
made on the ſeveral Statutes about Leaſes by Ecclefiaſtical Perſons, 
1 Vent. 244. Bayly and Murin, the laſt Reſolution in that Caſe 
And /o held that all the Statutes againſt Bankrupts are to be conſtrued 
together, and to be conſidered all as one Statute, — and no Pre- 
tence but that the Son had Notice, and therefore he (the Son) cannot 
protect himſelf under the Statute. Next as to his Wife and Iflue— 
The Son's Wife, for what appears, is an innocent Perſon ; no 
Evidence to ſhew her Father had any other Notice than what appears 


from 


leaſe, by which that Deed is over-reached And the Judg 


LS. a 1 8 „* Lid 
- 
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oppoſe the Bankrupt's Diſcharge. Said arg', and admitted as reaſonable, per Lord Chan. bid. 561, 562. 
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com the Deeds. But his Lotdſhip thought Notice of the Deeds wa 

33 of the fraudulent Intent of theſe Deeds, other than as to 

the Son, Who was Party, &c. And if the Son's Wiſe had not Notice 

of the Bankruptcy, ſhe cannot be affected in Equity by the Bank- 

ruptcy. Next as to the Iſſue of the Marriage; 1 As to the 

Heirs of the Body of the Son, that is an Eſtate-tail in him; and his 


- 


Lordſhip agreed that in Marriage Articles where the Limitation is to 


the Heirs ef the Body by the Wife, there it ſball be (carried into 


ftrift Settlement; but otherwiſe wohere the Limitation is general to all 


the Tſſue ; and that this was the real Intent appears by the Proviſion 
of 6ooo!. which is expreſly for the Iſſue of the Marriage, and extends 
to the eldeſt Son as well as to the Reſt of the Children. This 
6000 J. is ſecured by a Power and Truſt; and his Lordſhip held, 
that the Iſſue are to be affected with the Notice to the Father and 
Mother and Truſtees. As to Plaintiff's Objection, that the Provi- 


ſion is of the Surplus only after the fictitious Debts paid; this would 


be ſtrange, and their Proviſion ought to be what was really due, As 
to the Bankrupt's Power to charge other Debts, his Lordſhip held his 


joining in the Marriage Articles was an Extinguiſhment of that 


Power, and amounted to a Revocation. Ergo decreed the Mar- 
riage Articles to be ſet aſide as to all the Uſes, except as to the Join- 
ture of the Wife, and the 6000/1, for the Iflue, — Mi. 1739. 
Read and Ward, MS, Rep. | 


) Concerning Aﬀignments made by a 
Bankrupt juſt befoze His Bankruptcy, in 
oꝛder to give Pꝛeterence to ſome of his Cre- 


1. J S. being indebted to B. in 1801. afterwards aſſigned over all his 
* Effects, &c. except a few Shillings and ſome deſperate Debts, to 
C. his Father-in-Law, towards Satisfaction of a pretended Debt due to 
him from J. S. B. brought an Action againſt J. S. and took him 
in Execution. After the making of the Act 5 Geo. 2. cap. 30. ſect. | 
10. (a), C. takes out a Commiſſion of Bankruptcy againſt J. S. under (a) Wheteby 


which B. is prevailed on to come in, and be Affignee, being told that cu ful 
otherwiſe the Bankrupt's Father-in-Law would fink the Eſtate, and get tenders him- 


him diſcharged. Then the Bankrupt petitioned that he might be diſ- ſelf, be exa- 


charged out of Execution, ſince B. had. proved his Debt under the mined, and 


x | four Fifths in 
Commiſſion, (6) B. propoſed to waive all Benefit under the Number and 


Commiſſion. Parker Chan. held the Commiſſion to be plainly ſued Value of his 


f s Creditors ſign 
out fraudulently by the Bankrupt's Father-in-Law to diſcharge the 4 Yu 


Bankrupt out of Cuſtody, and not for the Advantage of Creditors (c). and teſtify 


That B.'s Propoſal ought to be accepted, and that a Creditor cannot : Covent, 


is to be diſ- 
Vol. II. I1 | be charged, O. 


| | it. Vide 
Certificate, P. ; (5) If Fraud appears on the Bankrupt's Side, and an honeſt Debt on the Creditor's, 
Equity ought not to interfere in Prejudice of the honeſt Creditor, and in Favour of the fraudulent Bankrupt.— 
And that it might be thought neceſſary that B. ſhould prove his Debt under the Commiſſion, in order to 


The Reaſon of its having been frequently ruled, that a Creditor could not come in before Commiſſioners, and 
then detain the Bankrupt in Priſon, was 1ſt, Becauſe it would be unconſcionable the Creditor ſhould detain the 
Bankrupt for Non-payment of his Debts, and yet ſeize all his Eſtate wherewith he was to pay it. 2dly, Becauſe 
by coming in under the Commiſſion, the Creditor elected to have the Benefit of the Bankrupt's Eſtate towards 
ſatisfy ing his Debt, and therefore ought to waive his Execution of the Body. But in the principal Caſe there 
was no Eſtate left to ſeize, and therefore no Elechion could be made, in Regazd- all the Bankrupt's Eitate bad 
been before aſſigned away to the Bankrupt's Father-in-Law, Lid. 56a, le) Rule ; The Coder 
Good is the proper End of ſuing out Commiſſions of Bankruptcy. 


Bankrupt 
be ſaid to elect to be ſatisfied out of a Bankrupt's Eſtate-where: there; 
is none; which more particularly diſtinguiſhes this Caſe ; ergo would 
not diſcharge, the Bankrupt. Trin. 1719. Ex purte Salteld, 1 ill. 
e 1. bf ln 28, 100061 Dig. fan Sf 10 
2. A. Goldſmith being greatly indebted ſhut up his Shop, and 
having a Stock likewiſe in Partnerſhip in the Wine Trade, aſſigned 
two Thirds thereof, of about 300 J. Value, to J. S. a Creditor, with- 
out the Knowledge of J. S. and never after opened his Shop, but the. 
next Day went off, and was after found io have became Bankrupt ſuch. 
a: Day after the Day of the Aſſignment.” On a Bill by J. S. againſt the 
Aſſignee; and the Partner in the Wine Trade, the Matter of the Rolls 
held the Aſſignment good; and held, that there might be juſt Reaſon 
for one becoming ! Bankrupt: to prefer one Creditor to another; as 
where he was a faithful Friend, or Money lent in Extremity without 
Profit, and all that ſuch Creditor has to Jubſit upon; whereas Dealers in 
Trade may have been Gainers ; and that the Time of the Aſſignment, 
if made before the Bankruptcy, is not material, but the Juſtice of 
the Debt; and its being without Notice of the Creditor is no Objec- 
tion, for this ſhews that there was no Fraud or Importunity ; and if 
ſuch Aſſigument to a ſingle Creditor be a Choſe: en Action, he may 
apply for Relief here, for he can go no where elſe; ſecus if a legal 
Eſtate had been conyeyed, His Honour cited the Caſe of Cock and 
oO Goodfellow (a), and the Caſe of Jacob and Shepherd (Y), and Sit 
and the Notes Stephen Evans's Cate ; and ſaid, that though preferring ſome Cre- 
* de ditors, in hopes of after Favours, may be of miſchievous Conſe— 
following quence, yet by reaſon of the Precedents he muſt decree, in Favour 
Caſe, and the of the Aſſignment. Mith. 1727. Small and Oudley, 2 Will, Rep. 


marginal 


Note. 427. | f 
3 in 3. F. S. a Trader was juſt on the Brink of Bankruptcy, a Deed 


Sir Sehben ready engrofled was brought to him, which he executed a little before 
way ly his Bankruptcy, and in Contemplation thereof, 7s give a Preference 
executed a fo ſome of his Creditors, On an Appeal Macclesfield C. ordered 2 
2 mme- Trial, to be 1 nformed when the Trader became a Bankrupt ; and the 
* iwkrew- Execution of the Deed being found to have been before the Bankruptcy, 
cy, and with it was decreed in Favour of the Deed. Cited by the Maſter of the 
1 Rolls in the Caſe of Small and Oudley above, as the Caſe of Jacob 
Lee 6 and Shepherd, 2 Will. Rep. 431. | 


ſome of his : 
Creditors, the ſame prevailed. Cited by his Honour in the Caſe of Small and Oudley, Ibid. 431. 


(O) Ok ſetting off mutual Debts. 


4 the Caſe of Lord Laneſborough & al v. Jones, Trin. 1716. 

Lord Chan. Cowper ſaid, that where there is mutual Credit be- 

| tween a Bankrupt and another only, the Balance ſhall be paid, and 

. (<) 4 4m. that the Clauſe in the Statute (c), is not to be conſtrued of Dealing 

* ec. in Trade only, or in Caſe of mutual running Accounts, but alſo where 
one Credit is upon Mortgage and the other upon Note, and that it is 
natural Juſtice and Equity, in all Caſes of mutual Credit, that only the 
Balance ſhould be paid. 1 Will. Rep. 325, 326. 

2. F. S. in 1711. had 5000 J. Stock in the Hudſon's Bay Com- 
pany, and was their Banker or Caſhier, and upon that Account was 
indebted to the Company in 800/. and ſoon after became a Bankrupt. 
The Aſſignees bring a Bill againſt the Company to transfer the 

; 5000 |. 
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Mow with the Dividends. The Company by their An- 7 
that by Virtue of a By-Law the Stoc and Dividend of 


— 
„„ 


5000 |. 7o 
{wer inſiſt, 


each Adyenturen, ſhall be zolviged de, ſuch Debts ond ages t, 4. 
ſfach Rventurer ſhall become engaged in i te Company, and that the 


Committee of thi Cm för the ne Being ſhall and may diftrain 

the ſame until ſuch Debts and Engagements are fully ſatisfied ; that the 

Company is not obliged to transfer the Stock to the Plaintiffs until 

they pay the 9800 J. due to the Company; and they alſo inſiſted upon 
the Clatiſe in the Stat. 5 Geo. 2. cnpf zo. ſect. 28. (a), of ſetting off («) The Sta 
Debt againſt Debt; and that J. S. having Credit in their Books for 5e it Bo 1 
500 l. Stock, and the Company on the other Hand having Credit in appear, that 


. s Books for 800 J. they might deduct and have an Allowance of cet] 1 0 
the 800 I. out of the 50090 J. Stock. Lord Chan. King was of Opinion, 2 . 
that the By-Law (S) vas not good ; but Raymond C. J. and Price B. tual Debrs be. 
who affiſted- his Lordſhip, thought it a good By-Law. But Lord . 1 
Chan. thought this Caſe to be within the Clauſe of the above Statute, any other Par- 
and therefore ſaid, he needed not give any direct Opinion as to the, e C 
By-Law, that here was mutual Credit given, and therefore decreed 9 2 
that the Company may retain the 800 l. out of the Dividends due to the ftate the A. 
Bankrupt's Eſtate, ſubſequent to the Bankruptcy,- and ſhall not be 2 Tp 8 2 
obliged. to come in as a. Creditor under the Commiſſion (c). Mich. ju againg an- 
12 Geo. Gibſon & al, Aſignees of Sir Stephen Evans u Bankrupt, *ther, and the 
and Hudſon's Bay Company, Viner's Abr. Tit. Creditor and Bankrupt, 7 35 Md . 


(N. a.) Ca. 2. ſhall be claim- 
| ed or paid, 


6) His Lordſhip ſaid it was aſſuming a Legiſlative Power, and altering the Law; it was different from an 


Agreement between private Partners in Trade; theſe Sort of Companies were of a publick. Nature, all People 
were admitted into them, and. great Part of the perſonal Eſtates of the Kingdom were inveſted in them ; that it 
did not only make Debts by ſimple Contract equal to Specialty and Judgments, but gave them the Preference. 
It gave them a Power to attach their Creditors Effects, and to be their own Carvers ; it ſubverted the legal 
Courſe of Adminiſtration, and was inconſiſlent ewith the Statute of Bankrupts, which makes all Debts equal. 
Lord C. J. Raymond and Mr. Baron Price faid, this By-Law extends only to their own Members, and tends to 
the Benefit and Advantage of the Corporation. All By- Laws for the Benefit and Advantage of Trade are 9900, 
unleſs ſuch By-Laws be unreaſonable or unjuſt : That this in their Opinion was neither; not unreaſonable, becauſe 
it extends only to their own Members, whoſe Conſent is implied in all By-Laws, and every Man that buys 
Stock muſt take it ſubje& to the Engagements laid upon ſuch Stock by the Company; it is not unjuſt, becauſe 
the Stock is only to be retained as a Pledge till the Debt be fatisfied, which every Debtor in Juſtice is bound to 
do; that the Aſſignees ſtand in the Place of the Bankrupt, and dan be in no better Condition than the Bankrupt 
himſelf. Viner's Abr. Ibid.» ©) | le) Mr. Viner in the Margin of this Caſe ſays, The Judges gawe ng 
direct Opinion as to the Point decreed, but ſeemed to agree with the Chancellor. 


(?) Bankrupt arreſted, in what Caſe dil⸗ 
| charged. 


WO Perſons having Authority to ſeize the Effects of a Bank- 

rupt, broke open a Cloſet where the Bankrupt was, to ſearch 
for them; two Officers came ſoon after them, and took him in an 
Action, and threw him into the Compter, where he was ſerved with 
ſeveral other Actions in Cuſtody. Ordered that they (i. e. the Offi- 
cers) at their own Coſts ſhould procure him to be diſcharged, or to 
ſtand committed, being an Abuſe of the Proceſs of the Court, Mich. 
12 Geo, 1, Anon, Sel. Ca. in Chan. 64. 


Vide (Q) P. C. 


(Q) Con- 


O Conrerning the Bankrupt's Certificate, 
Galen and the Allowance thereof (a). 


* 


| f ö r 4 * 3 IAN | 
I. G Brought an Action for Rent againſt; B. a Bankrupt, and ob- 
7. tained Judgment before Bankrupt 's Certificate allowed, which 
not being allowed till after the Rules for Pleading were out, the % 
| Bankrupt had no Opportunity to plead. it, and take the Benefit of tbe 
Act 4 & 5 Ann. c. 17. () — But in the Sci. Fa. againſt the Bail 
(3) By Stat. 4 N ul ſo 
7 5. .17. the Certificate was pleaded, and Plea over- ruled, ſo that the Bankrupt 
4ll Bankropt: had no Relief but in Equity, or by Audita Querela, which, is an 
got wr equitable Remedy at Law. On a Motion for an Injunction, Comper - 
themſelves as C. refuſed to grant one, though urged that there were ſeveral Prece- 
in this 42, gents of this Sort, (but none ready to produce) becauſe: this was 4 
all be diſ- : ; . Ag 
charged from merciful Law made in Favour of Bankrupts, and in Prejudice of 
all 12 Creditors; ergo not to be extended in Equity further than at Law. 
Tim of be Mich. 3 Geo. 1. Bagſhall and Gore, Viner's Abr. Tit. Creditor and 
Banirag, , Bankrupt, (8. a.) Ca. 5. A wed. i 
and if t e | | "1 | =" 
— for any Debt due before, they ſhall be diſcharged on common Bail, and plead that the Caſe of Aion : 
accrued before they became Bankrupts, and give the ſpecial Matter in Evidence; and if Judgment be given againſt | 
the Plaintiff, the Defendant ſhall recover his Cofts. ——And by Stat. 5 Geo, 2. cap. 30, ſect. 7. it is enacted, 
That a Bankrupt who ſhall ſurrender and conform as by this Act is directed, and ſhall afterwards be impleaded for 
any Debt due before he became Bankrupt, ſuch Bankrupt ſhall be diſcharged upon common Bail, and may plead in 
general that the Cauſe Action did accrue before ſuch Time as he became Bankrupt ; and the Certificate of ſuch 
Bantrupt's conforming, and the Allowance thereof, ſhall be ſufficient Evidence of "the Trading, Bankruptcy, Con- 
miſſion, and other Proceedings Pafgrn po to the obtaining ſuch Certificate, unleſs the Plaintiff can prove the ſaid 
Certificate was obtained unfoer , or make appear any Concealment by ſuch Bankrupt to tbe Value of 10l. © 


2. Commiſſioners of Bankruptcy having made an Aſſignment of 
the Bankrupt's Eſtate, and the Bankrupt afterwards obtains his Certi- 
ficate, cannot make a ſubſequent Aſſignment. Vide the Caſe of 
Facobſon and Williams, 1 Vol. Eg. Ca. Abr. 4th Edit. P. 54. C. 7. 
and the References there. e 6 a4 | 4.5313 een 

3. Though a Creditor comes in under a Commiſſion of Bankruptcy 
and proves his Debt, and is prevailed upon to be an Aſſignee, (being 

ö informed that otherwiſe he ſhould loſe his Debt) yet if the Bankrupt 
has no Eſtate, the Creditor may take the Bankrupt in Execution, if 
he will waive any Benefit of the Statute. Vide Ex parte Salkeld, 

4. Hil. 1719. Ex parte Fames, it was reſolved by Lord Chan. 
Parker, that ſuch of the Bankrupt's Creditors as came in under the 
Commiſſion, by which all the Bankrupt's Eſtate both real and per- : 
ſonal (by Means whereof he ſhould pay his Debts) was ſeized, ſhould | 
not be allowed to impriſon the Bankrupt for not paying thoſe Debts; 
wherefore his Lordſhip ſaid, he would order the Bankrupt to be diſ- 
charged out of Cuſtody, as to any Action brought by thoſe who had 
come into the Commiſſion of Bankruptcy, and had ſought Relief 
thereby. And though it was objected, that the Bankrupt ought not 
to be diſcharged till he had perfected his Examination, yet his Lord- 
ſhip held the contrary ; for it did not appear that the Bankrupt was in 
Contempt, or had refuſed to be examined; if he had, yet when the 

yade (B) Commiſſion was irregularly ſued out, (as it was in the principal Caſe 
2 ot C. 2. (e), there ought not to be any Proceedings upon it by way of ex- 
amining the Bankrupt, or otherwiſe. 1 Will. Rep. 612. 
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5. A Creditor petitioned againſt the Allowance of a Bankrupt's Elis Lordſhip 
Ceitificate, upon which the Bankrupt gave him, a Bond for Payment faid, 14.4 
of his whole Debt in Confideration of withdrawing his Petition; and Ciediter, and 
afterwards the Bankrupt's Certificate was allowed, and the Creditor the Bankrupt 


put the Bond in Suit againſt the 1 who pleaded the Clauſe in # be pays him 


* " 
> » 


, : = „ all, ſtill 
the Act, and that the Bond was obtained in order to procure his Di/- 3 


charge; and on a Verdict for the Plaintiff, the Bankrupt brought his Conſcience he 
Bill, inf/ting that the Bond was obtained from him under bis Neceſſi- 2 


that comes into 


ties, and within the Reaſon of the Clauſe in the Statute, which makes Equity to a- 
Bonds void for conſenting ta the Bankrupt's Diſcharge (a). But v the 25 
Parker C. refuſed to relieve the Bankrupt, and diſmiſſed his Bill ww:7h , e 
Cofts. Eaſter 1720. Lewis and Chaſe, 1 Will. Rep. 620. come 2 42 
| | — very clear 
Caſe if he hopes to ſucceed. That the Defendant could not be ſaid to do amiſs in petitioning the Great Seal 
againſt the Allowance of the Certificate, neither can it now appear what Succeſs that Petition would have been 
attended with; he might have had juſt Cauſe to petition, and the Bankrupt no Right to have his Petition diſ- 
allowed, and Plaintiff, if he had a fair Defence, ought to have made uſe of it againſt the Petition; but in Caſe 
of treating with the Defendant to withdraw it, he might inſiſt upon reaſonable Terms to hawe his juſt Debt. If 
the Bill were to be diſmiſſed, the Plaintiff muſt only pay what he iH owes ; but were he to be relieved, the 
Defendant would thereby be put into a worſe Condition than any of the other Creditors, for the Bankrupt's 
Eftate being diſtributed, he cannot now have his Proportion thereof, but muſt loſe his whole Debt; and it is 
the Plaintiff's Fault to come fo late, which makes the Caſe ſtill the ſtronger agaiuſt him. That te Law makes 
no Diftin&ion whether the Bankrupt becomes ſo by his own extravagant way of Living, or by Misfortunes ; and 
therefore he is the leſs to be favoured. That it is hard to bar Creditors of the full Remedy which the Law 
ies for the Recovery of their Debts ; that where the Words of the Statute are plain, they muſt be ſubmitted to; 
then the Bankrupt ought in all ſuch Caſes to bring himſelf within it; and that it would not be fair to put the 
Defendant, who has the Law of his Side, in a — Condition than any of the other Creditors, whoſe Debts 
are extinguiſhed by the Statute ; 7herefore decreed as above. bid. 621, 622. 
(a) Vide the Act 5 Geo. 2. P.127. pl. 12. | 


56. A Queſtion was, concerning the Form of Certificates on the late 

Act. And per Parker C. the Commiſſioners are to certify one 

Day that the Bankrupt: hath in all Things conformed, &c. and then 

the next Day the Creditors certify on the ſame Parchment their Con- 

ſent, at the Foot of which the Commiſſioners are to certify that the 

Creditors had conſented according to the Terms of the Act, Trin. 

6 Geo. 1. Burdock's Caſe, Viner's Abr. Tit, Creditor and Bankrupt, 

(S. a.) Ca. . Vide the Act 5 Geo. 2. P. 126. pl. 11. which takes in 

all the other Acts relating to Bankrupts Certificates. | 

7. J. S. and B. his Surety entered into a Bond to C. for Payment 135 ,_ ... 

of 120/. Afterwards in March 1711. B, became a Bankrupt, and ale. go . 
was ſo found. In Eaſter Term 1715. C. ſues B. on this Bond be- mit, that were 


fore his Certificate allowed, but he had ſurrendred his Effects, and te Caſe only 


, : : Matter of 
ſubmitted to be examined. B. (his Certificate not being allowed) Miptrading, 


pleaded Non eſt factum to the Bond, and judgment was obtained Papi Roa 
againſt him, and he ſarrendred himſelf in Diſcharge of his Bail, B. = ſaid, it 
afterwards obtained an Allowance of his Certificate, upon which the weighed with 


Court of King's Bench made a Rule 2% that B. ſhould be diſcharged + hay 


out of Priſon, which was afterwards made abſolute. In Eafter Term been deter- 
1719. the Obligee brought a Sci. Fa. upon the Judgment, and the mined in B. E. 
Bankrupt pleaded the Stat. 5 Ann. and that the Cauſe of Action ac- mag omg 


crued before his Bankruptcy ; and upon Iſſue joined, a Verdict and ged there. 
: That the 
Bankrupt was one intended to be relieved within the Act; the Debt was incurred long before the Bankruptcy ; 
though this being a Sci. Fa. upon the Judgment, the Judgment might be ſaid in Law to be the Cauſe of the 
Action, and that was after the Bankruptcy. That the Certificate not being obtained and made abſolute, when 
= % fatum was pleaded to the Bond, this might excuſe ſuch Plea, for it was objected that the ſaid Act had 
| her in what Manner the Bankrupt was to take Advantage of his Diſcharge and Certificate, ⁊ ig. by 
ing it, and if the Bankrupt had not purſued this Method, it was his 6wn Fault. That here had been 
a long Acquieſcence under the Diſcharge made by the Court of King's Bench. That it was of Weight 


yoo an Bankrupt had upon Oath given up his all; therefore what was the Obligee contending for? 1tid. 
= - 
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Judgment was given againſt the Bankrupt, be (as was alledged).-not 
being able to get the Commiſſion, or a Copy thereof, to produce at 
the Trial. The Bankrupt brought a Bill to be relieved againſt- theſe 
Proceedings at Law, and Lord Chan. granted an Injunction, but the 
Maſter of the Rolls diſmiſſed it, in regard the Ad touching - Bank- 
rupts, and their Diſcharge, was to be pleaded, and taken Advantage 
of at Law, Upon Appeal Macclesfield C. reverſed. this Decree, and 
granted a perpetual Injunction againſt C. the Defendant. - T/in,'1722, 
| Blackhall and Combs, 2 Will. Rep. 70: rin daa dn 
But if fuch 8. F. S. a Creditor of B. a Bankrupt, came in under the Com- 
Creditor will miſſion and proved his Debt, and afterwards arreſted the Bankrupt, 
ore * who now petitioned to be diſcharged. King C. ſaid, it had been the 
the Statute, Conſtruction of the Court of Equity upon the Statute of 1 Ann. cap, 
ang ay 12. which diſcharges a Bankrupt of his Debts on a Certificate by four 
Time, and Fifths of his Creditors ; and allowed by the Chancellor, that where a 
2 N. Trader becomes a Bankrupt, and any one of his Creditors comes in 
ef dhe Ban. under the Commiſſion to prove his Debt, though with Deſign only 
ropes being to oppoſe the Bankrupt's Certificate, yet this is an Election to take 
28 his Remedy for his Debt under the Commiſſion, and if pending that 
* by four the Creditor ſues and arreſts the Bankrupt, it is taken to be an Oppreſ- 
tw Br aud ſion; therefore ordered that the Creditor at his own Expence diſ- 
Value of his charge the Bankrupt out of Cuſtody. Mich. 1726. Anon. 2 Will. 
Creditors, or Rep. 394, 395. 8 We 
the Court 4 in ſuch Caſe if the Creditor applies to the Court, declaring his Conſent to waive any Right or Share 
of the Bankrupt's Eſtate under the Commiſſion, and praying that he may ſue the Bankrupt, his Lordſhip ſaid, 
rs 8 1 3805 for the Court to give Leave to ſuch Creditor to proceed at Law againſt the Bankrupt for 


— rn en at 


9. On a joint Commiſſion of Bankruptcy againſt two Partners, 
the ſeparate Creditors, though they have taken out ſeparate Commiſ- 
fions, ſhall be at Liberty to come in to oppoſe the Allowing of the 
Certificate. Per King C. (on Time taken to confider, and on look- 
ing into Precedents.) 22 April 1729. Horſey's Caſe, 3 Will. Rep. 


2J, 24. f | {5 

So on the 10. Where two Partners are Bankrupts, and a joint Commiſſion 
other has, is taken out againſt them, if they obtain an Allowance of their Certi- 
"wo Parties ficate, this will bar as well their /eparate as their joint Creditors, 
and one of Ibid, 7 * 

them becomes 

a Bankrupt, and on a /eparats Commiſſion ſued out againſt him his Certificate is allowed, this does not only 
diſcharge the Bankrupt of what he owed ſeparately, but alſo of what he owed jointly and on the Partnerſhip 
Account; but by the Act of Parliament, the Bankrupt upon making a full Diſcovery, and obtaining his Certifi- 
cate, is to be diſcharged of a/l his Debts, Now the Debts he owes jointly with another, are equally his Debts 
as what he owes on his ſeparate Account, conſequently he is to be diſcharged of both his joint and ſeparate 
Debts. And ſo it has been determined by the Judges of B. R. Per Lord Chan. Parker, 3 July 1721. Ex 


parte Yale, 3 Will. Rep. 24. in a Note. | 


- 
„ 


11. By 5 Geo. 2. cap. 30. ſect. 10. (which takes in all the other 


cap. 17. ſuant to this Ad, ſhall intitle ſuch Bankrupt to the Benefits allowed by 


Ann. cap. 13. 7 7 1 
2 oo this Ae, unleſs the Commiſſioners, or the major Part of them, ſhall 


2 


6 Geo. 1. cap. or Commiſſioners for the Cuſtody of the Great Seal, &c. that ſuch 
= Bankrupt hath made a full Diſcovery of his Eſtate and Effes, and 
in all Things conformed himſelf according to the Directions of this Af, 
and that there doth not appear ta them any Reaſon to doubt of the Truth 
of fuch Diſcovery, or that the [ame is not a full Diſcovery of fuch 

4 | Bankrufpt's 


n 


8 8 a 


g fate and Effects, and unleſs four Parts in ſive in Num- 
1 (5d of freer Hob of ſuch er who ſhall be Credi- 
tors for not leſs than 20 J. reſpectively (a), and who ſball have proved (e) Though a 
their Debts under ſuch Commiſſion,” or ſome other Perſon by them re- ors 2 A a 
ſpectively duly authorized thereunto, ſhall fign ſuch Certificate, and der 20 J. can- 
teſtify their Confent to ſuch Allowance and Certificate, and to the Bank- not altent or 


rupt's Diſcharge, in Purſuance of this AF, to be alſo certified by ſuch —_ N 
Commiſfoners : But the Commiſſioners ſhall not certify the fame till yer he bach a 
they ſhall have Proof by Affidavit or Affirmation in Writing of ſuch n — 
Creditors, or of the Perſon by them authorized, figning the ſaid Cer- any Fraud a. 
tificate, and of the Power and Authority by which any Perſon fhall Painſt allow- 
. ' . a 14 „ Ing it. Per 

be authorized to fign ſuch Certificate for any Creditor, which Afidavit 15 Cu. 
or Affirmation, together with fuch Authority io fign, ſhall be laid Mich: 1534. 
before the Lord Chancellor, &c. with the ſaid Certificate, in order 5.19 
for the allowing and confirming the ſame ; and unleſs ſuch Bankrupt Tu. coun 
make Oath, or folemnly affirm in Writing, that ſuch Certificate and and Bankrupe, 
t of the Creditors thereunto were obtained fairly and without (3. a.) Ca. 18. 


Fraud; and unkſs ſuch Certificate ſball after 655 Oath or Affirma- 
7 


tion of the Bankrupt be allowed and confirmed by the Lord Chancellor, 
&c. or by ſuch two of the Juſtices of the King's Bench, Common 
Pleas, or Barons of the Exchequer, to «whom the Confideration of ſuch 
Certificate ſhall be referred by the Lord Chancellor, &c. and any of 
the Creditors of ſuch Bankrupt are to be heard, if they ſhall think 
fit, againſt the making ſuch Certificate, and againſt the Confirmation 
thereof; nor ſhall any Commiſſioner fign ſuch Certificate till after four 
Parts in five in Number and Value of the ſaid Creditors ſhall have 
ſigned the ſame as aforeſaid. by 2 
12. Sect. 11. Every Bond, Bill, Note, or other Security whatſo- 
ever given by. any Bankrupt, or by any other. Perſpn to the Uſe of any 
Creditor as a Conſideration to perſuade him to fign ſuch Certificate, 
ſhall be void, and the Party ſued on fuch Contract may plead the 
General Iſſue, and give this Af and the ſpecial Matter in Evidence. 
13. Sect. 13. If any Bankrupt who ſhall have obtained his Cer- 
tificate fhall be taken in Execution, or detained in Priſon on Ac- 
count of any Debts owing before he became a Bankrupt, by reaſon that 
Judgment was obtained before ſuch Certificate was allowed, it ſhall be 
lawful for any one of the Fudges of the Court wherein Judgment has 
been ſo obtained on ſuch Bankrupt's producing his Certificate allowed, 
to order any Sheriff or Gaoler who ſhall have ſuch Bankrupt in bis 
Cuſtody to diſcharge ſuch Bankrupt without Fee. | 
14. Where a. Bankrupt is in Execution before the Commiſſion, 
and a Creditor comes in and receives a Dividend out of the Eſtate, 
the Court will put him to his Election either to diſcharge the Bank- 
rupt or renounce the Dividend (6). But where A. ſued out a ( and this 
Commiſſion of Bankruptcy againſt B. in 1726. and in 1727. re- in Conformity 
ceived a Dividend of 2 s. 6 d. in the Pound, and now lately took B. = you 
in Execution for the Reſt of his Debt; upon which B. petitions to Creditor = 
be diſcharged, but was denied. Per Lord Chan. Mich. Vac. 1733. fake the 


Ex parte Blewin, Viner's Abr. Tit. Creditor and Bankrupt, (S. a.) oor: ey * 
Ca. 17. | cannot after- 
þ ; wards take 

Execution by Fi. Fa. becauſe the Body is deemed a Satisfaction; But otherwiſe if a Creditor takes a Fi. Fe; 
firſt, and levies ſhort, Oc. there he may take out a Ca. Sa. afterwards. dbid. | f 


15. Bankrupt in Priſon on a neſue Proceſs at the Suit of A. prayed 
that A. might make Election whether he would come in under the Com- 
miſſion, or take bis Remedy at Law. Per Lord Chan. A. may make 
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Bankrupt. 


a ſpecial Election, to take his Remedy at Law, and to come in 

under the Commiſſion, ſo far as to prove his Debt, and aſſent or diſ- 

* The Word ſent to Certificate, becauſe that will (at * ) affect his Remedy at 
2.5 _ Law, but he is to waive any Dividend or further Benefit under the 
N Commiſſion ; and A. accordingly made his Election, Mich. 1734. 
Ex parte Hoſey, Viner's Abr. Tit. Creditor and Bankrupt, (S. a.) 


Ca. 19. 5 | 
netted ms 16. PF. having proved his Debt of 2000 /. under L's Commiſſion, 
great Debate, and paid Contrilution, and yet had L. in Execution for his Debt, it was 
that a Cre- ordered by the late Lord C. that F. ſhould either diſcharge L. or loſe 


ditor 1s at 


Liberty to e- bis Dividend; and Commiſſioners having certified that four Fifths in 
leck to pro- Number, Cc. had conſented to L.s Diſcharge excluſive of F. He 


— at 12> now petitioned againſt Allowing of the Certificate, and that he might 
ſanding may be admitted to come in ſo far under the Commiſſion as to have 


9 Liberty to aſſent or diſſent. Trin. Vac. 1734. Ex parte Fenwick, 
feate. The Viner's Abr. Tit. Creditor and Bankrupt, (S. a.) Ca. 20. | 
Caſe of put- 8 | | 8 

ting Creditors to Election is but modern in Favour of Bankrupts; but if that Election is made in general Terms, 
and in Conſequence the Creditor is to be excluded from a Liberty of diſſenting to the Certificate, the Reſt of 
the Creditors are not only to take all the Reſt of the Effects, but have it in their Power by allowing the Cercifi- 
cate to bar the other's Debt; ſo that permitting ſuch Creditor to gent or diſſent to the Certificate, is not to give 
him a Benefit, but to prevent his being hurt. And the late Statute (a) mentions four Fifths of Creditors who 
fall have proved their Debts, and not who proved, &c. and fought Relief; and it would be hard to put it in the 
Power of a few ſmall Creditors, by conſenting to the Certificate, to preclude the other of his Debts ; and there- 
fore as the Court by equitable Conſtruction puts a Creditor to his Elefion of abiding by bis Remedy at Law or 
coming in to have his Dividend under the Commiſſion ; ſo by the ſame Rule of Equity, ſuch Creditor renouncing 
any Benefit under the Commiſſion ſhould not be hurt. Per Lord Chan. Via. (a) 5 Geo, 2. c. 30. 
ſect. 10. | 3 


„ 


Ld 3 


(R) In what Caſes a Commiſſion ok Bank- 
n ruptcy may be ſuperſeded (). 


Stat, 5 Geo. 2, 

cap. 30. ſee. 

23, 24 45. 1, IF a Creditor by Bond before the Day of Payment ſues out a 
Commiſſion of Bankruptcy againſt the Obligor, it is irregular, and 

% Vide the the Commiſſion ought to be ſuperſeded (c); for though it be debitum in 


_—_— 7 Fræſenti, yet as it cannot ſo much as be put in Suit, or an Action 
and 5 Geo. 2. Commenced upon it, much leſs can there be a Commiſſion taken out 


which have upon it, by which all the real and perſonal Eſtate of the Bankrupt 

—_— is (as it were) ſeized in Execution. Reſolved per Parker C. Hil. 

Point. See 1719. Ex parte fames, 1 Will, Rep. 610. 

T. 2. A Commiſſion was taken out, and not fat on till three Months 
after ; this plainly ſhews it was done to protect the Eftate ; the Com- 
miſſion ſhall be ſuperſeded for Example ſake, that ſuch Things ſhould 
not be practiſed. Per Lord Chan. King, Trin. 11 Geo. 1. Comb's 
Caſe, Sel. Caſes in Chan. 46. 

bore Go Nay 3. A. took out a Commiſſion of Bankruptcy againſt B. and kept 

of _ fear o it for fix Months without doing any Thing upon it, and then executed 

ruptcy, (the it, and B. was found a Bankrupt. King C. on a Petition ſuperſeded 


E Ab the Commiſſion. Trin. 1729. Ex parte Puleſlon, 2 Will. Rep. 545, 
was the Rea- 5 46. 

ſon he did not EO | | | 

execute it ſooner) he ought not to have taken aut the Commiſſion, which by having been kept ſo long in his 
Pocket, may have been the Means of drawing in People to give Credit to the. Bankrupt, and of furniſhing him 
with Opportunities of defrauding many. Per Lord Chan.——And it being infiſted that the Expence of another 
Commiſſion would be a freſh Charge upon the Bantrupt's Eftate, his Lordſhip replied, he would take Care that the 
former Commiſſion Should net be at the Charge of the Bankrujt's Eftate. Ibid. 


4. Where 


Baron and Feme. 
Fil Where a Debt is due to a Wife as Adminiſtratrix, the Huſband 
alone cannot make Oath of this as a Debt due to himſelf in order 
for 4 Commiſſion of Bankruptey; therefore the Commiſſion was 


ded, and Reſtitution awarded; +PeriLord Chan. Mich. 17 34. Ex 
faperfedea, and Reue awyerrs Tha 7% 


by "lh 


\ 


parte Seaples, Viner's Abr. Tit. Creditor and Bankrupt, (F) 925 $0. 
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e 2V;- 
Baron and Feme. 


(A) Of what Things the Baron hath Power to diſpoſe; and 

what ſhall be a Piſpoſitton. 

(B) Chat Ads of the Feme befoze Marriage the Baron ſhall 
avoid as done in Fraud, oz in Derogation of the Rights of 
Marriage, & econt'. 

(C) What Acts of the Baron ſhall bind the Feme ;-— And in 
what Caſes the Feme ſhall be charged after the Death of 
the Baron, & ccont'. 


(D) Where the Acts of the Feme during the Coverture .ſhall 
bind the Baron. 


(E) Foz what Debts of the Wife conträcked befoze Marriage 
the Baron is chargeable, 


(F) pow far the Baron is chargeable with the Debts of the 
Feme contrafed during the Coverture. 


(G) How far a Feme Covert ſhall be bound by the Aﬀs in 
which ſhe joined with her Þusband, 

(H) What Contracts between Baron and Feme, tho' void in 
Law, pet in Equity are not diſſolaed by the Marriage. 

(I) What Right ſhall ſurvive to the Baron or Feme, &c. 


by the Diſſolution of the Marriage; And in what Caſes 
the Survivoz, &c. ſhall be charged or benefited. 


(K) Ok Suits and Pꝛoceedings by and againſt Baron and 
FJeme And allo inter ſe. 6 | 


(L) In what Caſes the Baron muſt make a ſuitable Pꝛoviſion 
koz the Wife when he ſues fo2 her Fo2tune. 


(M) What ſhall be ſafd the Feme's ſeparate Eſtate, — Where 
ſhe relerves the Power of her own Eſtate, &c.— And here 
of Alimony or ſeparate Maintenance. | 


(N) Concerning the Wife's Pin⸗ Money. 
(O) In what Caſes a Mill made by a Feme Covert is good. 
E) Divoxce; Caſes in general relating thereunto. 


Vor. II. LI (A) Of 


— FR — 
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( Of what Things the Baron hath Power 
to diſpoſe ; — And what ſhall be a Difpo- 
ſition. ok y 


HE Huſband after Marriage purchaſed a Term for Years to 
himſelf and his Wife and the Survivor, and the Executors, 
Adminiſtrators and Aſſigns of ſuch Survivor, for the Reſidue of the 
Term. Afterwards he mortgaged the Term without his Wife's join- 
ing. Proviſo that if the Huſband and Wife, or either of them, or 
the Executors or Adminiſtrators of either, ſhould pay the Mortgage 


1. 


Money, then the Mortgage ſhould be void; and that until Default 
of Payment the Huſband, his Executors or Adminiſtrators, ſhould 
quietly enjoy The Huſband ſeven Years after contracted Debts, and 


© 


then died, leaving his Wife Executrix, and the Mortgage Money unpaid. 
The Maſter of the Rolls held this to be a voluntary Conveyance, and 
being only a Term for Years, that it was always in the Power of the 
Huſband to forfeit or alien, and the Mortgage is an Alienation ; for 
though if the Mortgage Money had been paid before the Day, - the 
Mortgage would have been void, and all Things would have been in 
ſtatu quo; yet being forfeited, the Equity of Redemption is become a 
Creature of Equity; and decreed it to be Aſets to pay the Huſband's 
Creditors. Trin. 1726. Watts and Thomas, 2 Will Rep. 364. 
2. A Term of Years was veſted in the Hufband in Right of his 
Wife; he made an Under-Leaſe for ten Years, and upon borrowing 
Money of the Leſſee, covenanted to grant him anather Leafe after the 
End of the ten Years, and to continue during the Time he had any 
Right, &c. but died before he made ſuch Leaſe. Decreed (at the 
Rolls) that this was a good Diſpofition of the Term in Equity, be- 
cauſe the Huſband had a Power to diſpoſe it; and that the Cove- 
(a) Vid Pegh. nant (a) was ſuch a Lien as bound the Right in whoſe Hands ſoever 
4. Ven. it went, Trin. 9 Geo. 1. Steed and Cragh, 2 Mod. Ca. in Law and 


95. Eg. 42. 


(B) What Acts of the Feme befoze Marriage 
the Baron ſhall avoid as done in Fraud, 
oz in Derogation of the Rights of Mar- 
ria ge, & econt' 


In this Caſe it l. A Feme Sole poſſeſſed of a Term for Years, mortgaged it to T. 
was clear 


 -- for 100 J. and afterwards a Day or two before ber Marriage 
and adnitted WP D. with his Privity, aſigned her Intereſt to Truſtees, in Truſt 
by both Par- for berſelf for her Life; and after for her Son by a former Huſband, 


_ A and then married D. D. paid off the Mortgage, and took an Aſſign- 


the Privity of ment from the Mortgagee, and then ſurrendred his Leaſe to the Re- 
the Huſband werfioner, and took a new Leaſe for the ſame Term, and then died. 
before Mar” The Court held, that though | 

nage, conveys IDE Court held, that though the Eſtate in Law was. wholly in the 
a Term for 

Alt — Mortgagee, 
for herſelf, that is clearly out of the Huſband's Power, and he can neither diſpoſe of nor releaſe the Intereſt of 
the Wife; and if the Feme ſhould join in the Grant it would not amend the - Saber the Court ſeemed to 
2 that 7 7 Feme 2 oe 22 Knowledge of her Huſband, before Marriage, convey a Term 
or Years in Truff for berſelf ; that thi be in the Power of the Huſband, ſo as be may either ®: 
leaſe the Intereſt of the Wife. bid. | FE * 


Baron and Fome. 131 


— WOE tr FE | — a ' — 
Mortpagee, and the Feme conveyed nothing but an Equity in Truſt, 
yet when the Mortgagee aſſigned over to the Huſband, he had it under 
the ſame ity as the Mortgagee had, and is juſt in his Place; and 
no AFR of the Huſband can bar the Truftees for the Feme and her 
| Children of their Equity. Decreed that this new Leaſe ſhould be aſ- 
figned over to the Feme or her "Truſtees, paying to the Huſband's 
Executors the Mortgage Money, Hil. 1677. Dreper's Caſe, 2 Freem. 
29, O. i 

* a Woman privately before Marriage gives a Bond without any id. Xing and 
Confideration to a third Perſon for 1000 J. and marries one who knows t the =+ 
nothing of this Bond, ſurely Equity would relieve againſt ſuch Bond. of this Page. 
Said per King C. in Caſu Cotton and King, Trin. 1726; 2˙ Will. Rep. 

60. 

i 3. A Widow of a Freeman of London, who left Children and died 
inteſtate, was intitled to four Ninths of his perſonal Eſtate z and 
having by Deed aſſigned over the ſame to Truſtees for her ſeparate 

Uſe for Life, in Cafe of Marriage; and afterwards in Truſt for ſuch 
Purpoſes as ſhe ſhould by Deed N by two Witneſſes appoint ; and 
for want of ſuch Appointment to her Children by the firſs Marriage, 

but the Huſband which ſbe ſhould marry, on his ſurviving ber, to have 
2001. out of the four Ninths, The Widow, intending to marry a 
ſecond Huſband, by another Deed to which the intended Huſband 

was 4 Party, and atteſted by two Witneſſes, tecites, that if ſhe did 

mot diſpoſe of her four Ninths, the Huſband would be intitled thereto ; 

and then by this Deed aſſigns it over to Truſtees, in Truft for the 
intended Huſband during thetr joint Lives, bat ſhe to have the Order- 

ing thereof during the Coverture, or by any Writing duly atteſted to 
appoint it over; and by the ſame Deed the intended Huſband cove- 
nanted to ſettle a Leaſehold Eftate upon the Wife and the Iſſue of 

the Marriage. The Marriage was had, and the Wife dying without 

Iſſue by the ſecond Huſband, and without making any Appointment, 

the Queſtion was, to whom the four Ninths ſhould go, whether to 

the fecond Huſband, or only the 200 J. to go to him, and the Re- 
fidue to her Children, for want of an Appointment after the ſecond 
Marriage, King C. ( for #he Reaſons in the Margin) decreed the His Lords! 
four Ninths to the ſecond Huſband, but at the ſame Time declared it was in 0 
to be clearly his Opinion, that if the ſecond Huſband had no Notice fe Time 
of the firſt Deed made by the Wife while ſhe was a Widow, this r mb 
would have been a void Deed, and fraudulent as againſt him. Trin. feeom! Hiy- 
1729. Poulſon and Wellington. — Decree affirmed in Dom Proc, 2 je - 
May 1730. 2 Will. Rep. 533. Wife's firſt 
cauſe he was a Purchaſer of theſe four Ninths, and it being recited in the Ia Deed; that 7» Coe the . 
without making an Appointment, the ſecond Huſband would be intitle thereto, which though but a Recital, yet 
ſhewed the Intention and Agreements of the Parties, and amounted to an infirma/ Appointment ; and as 10 
fri Form is requiſite to conflitute ſuch Appointment, and ſince the latter Deed varied 12 reſerved to the 
Wife, the fr Deed requiring that it ſhould be by Writing arteſted by rwo Witneſſes, and yet by the latter Deed 
the Pozwer of Appointment being by any Writing duly atteſted, in which Caſe a Writing would have been aul 


N though it had but one Witneſs : For theſe Reaſons his Lordſhip, yet with /ome Hefitation, decreed 
ve. | 


4. Where a Widow conveyed Lands in Truft for berfelf until ber 

Second Marriage, and after in Truſt for ber younger Children re- 
Jpefively, and did this in a publick Manner, and before any Treaty 

for a ſecond Marriage was begun, and alſo covenanted to transfer vd 2 Wilt, 
1000 J. South-Sea Stock, of which ſhe was poſſeſſed, to the lige Uſes, Rep. 358. 
(but the Stock was never transferred) reſerving to herſelf out of theſe — — 
voluntary Settlements her original Jointute of 40 l. per Ann. Rent- 

charge 
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charge, and alſo a conſiderable Sum of ready Money, and. afterwards 
marries J. S. who had no Eftate, &c. F. S. preferred his Bill to ſet 
aſide the Conveyance and Covenant to transfer as fraudulent. But 
King C. held the ſame good, and not avoidable by him; and that the 
Covenant to transfer the South-Sea Stock, though no actual Aſignment 
was. made, ſhould bind him; and diſmiſſed the Bill. (Note; Te 
Children not only recovered the Value of the Stock, but alſo the 
Dividends fince the ſecond Marriage). Trin. 1732. King and Cotton, 
2 Will. Rep. 606. Vide alſo 1bid. 358. ee 


„ A , or */ —_ « Wd- Ws” — — 


* —Y _ 


(C) What Acts of the Baron ſhall bind the 
Feme; —— And in what Caſes the Feme 
ſhall be charged after the Death of the 
Baron, & econt. [Even 


pre. in Chan, I. I S. by Will gave 10007. Legacy to C. then a Feme Sole; after- 

325. Povey v. * wards on a Treaty of Marriage it was agreed by Articles that 

roy Fr 'n00l. f this Legacy ſhould be applied towards Payment of the intended 

Hil. 1711. Huſband's Debts. After the Marriage the Huſband without his Wife 

hp in jort- aſſigned the remaining 3oo l. to Plaintiffs, who were Creditors likewiſe, 

een and they brought a Bill againſt the Huſband and his Wife, and the 

Executors of J. S. to have a Satisfaction of their Debts out of this 

300 J. Decreed that an Account ſhould be taken, and that upon the 

Plaintiffs proving themſelves to be real Creditors, and that the Aſſign- 

ment was bona fide, they were to have a Satisfaction accord', and the 

Reſidue, if any, of the 300 J. to be put out for the Wife's Benefit. 

Hil. 9 Ann. Povey and Brown v. Amhurſt & al, Gilb. Eq. Rep. 80. 

2. The Plaintiff was Solicitor, imployed in a Suit by the Huſband 

* The Words and Wife, for (Recovery of *) a Term of Years in Right of the 

e 3; fa Wife; the Huſband died and left no Aſſets, and the Bill was to have 

Original. 4 Satrsfattion out of this Term ſo recovered and now enjoyed by the 

His Lordſhip Wife. Lord Chan. decreed the Plaintiff a Satisfaction of his Demands 

faid, it was Out of the Profits of this Term, and he to be examined upon Inter- 

Hrong Equity rogatories what he hath received, and Defendant to pay Coſts. Eaft. 
that the Plain- x TE : 

tiff ſhoula 2 Geo. Sharſion and Hipfley, Viner's Abr. Tit. Baron and Feme, (Z) 


have a Satiſ- Ca, 18, 

faction out of R . — 

this Term ſo recovered by his Coſts and Pains, ſince the Viſe has the Benefit of it, and conſented to it. Bid. 
Ii the Caſe of The Dutcheſs of Hamilton and Incledon, P. C. 


3. No Agreement of the Huſband to part with the Wife's Inhe- 

ritance ſhall bind the Wife, or be carried into Execution. February 

9, 1721. Bryan and Weolley, Viner's Abr. Tit, Baron and Feme, (]) 
a. 19. 

4. Baron in Right of bis Wife was ſeiſed in Fee of a Share of the 
New-River Mater; they both Mortgage this Share by Leaſe for 
1000 Years by Deed without Fine, reſerving a Pepper Corn Rent. 
The Baron died, upon which the Feme received the Profits and paid 
the Intereſt. The Mortgagee brought his Bill to Forecloſe the Wife, 
inſiſting, that this Leaſe being not actually void, but only voidable 
by the Feme after the Baron's Death, and that her Payment of the 

Intereſt, when diſcovert, affirmed the Leaſe; or that if the Mortgage 
Was not affirmed, yet a Decree of Forecloſure would better his legal 
Title, and not prejudice the Feme. But the Maſter of' the Rolls 

—-- 


* 
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— — ——— 
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had d, that this being the Tnheritance of the Feme, there ought to have | 
geen a Fine (a); — That F it bad been a Rent reſerved, the Acceptance (a) Vide F. 
of it by the Wife when diſcovert aid have affirmed the Leaſe ; but 12 
here is no Acceptance, and the Leaſe is of an incorporral Thing out of 
10 ieh Rent could not well be reſerved ; wherefore the Leaſe expiring by 
the Huſband's Death, he Mortgage is alſo thereby determined, and 
nothing remaining to forecloſe ; and though the Court will not nar- 
rowly look into the Title, yet all this being admitted on both Sides, 
and appearing upon the Opening, his Honour diſmiſſed the Bill, but 
without Coſts, Eaſter 1723. Drybutter and Bartholumew,. 2 Will. 

E Rep. 127. | (Rs 5 

6 S If the Wife had recovered a Judgment at Law, and Rlegit there- 

# upon, the Huſband would have had a Power to aſſign that Intereſt 
of the Wife, for or without Conſideration, in Truſt for himſelf, or 
as he pleaſed ; /o by Parity of Reaſon the Wife having a Decree of 
a Court of Equity for her Demand, and to hold and enjoy till Satiſ- 
faction, &c. the Huſband has the ſame Right and Power to diſpoſe 

of this equitable Intereſt of the Wife, as he would in Caſe of a De- 
mand -recovered at Law, and though after Marriage the Huſband is 
to uſe the Wife's Name in the Proceedings in Equity in this and the 
like Caſes, whereas be needed not at Law, that makes no Difference 
in the Thing, or in the Right, but in the Form and Manner of Pro- 
ceeding, &c. Feb. 26, 1734. in the Caſe of Paſchall and Lord 
Carteret & al', Viner's Abr. Tit. Baron and Feme, (J) Ca. 20. cites - 
it as taken from Lord Hardwicke's MS. Rep. | 


+ no 222 8 2 ** 


Baron and Font. 
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(D) Where the Acts of the Feme during the 
Coverture ſhall bind the Baron. 


5 Feme Covert trades by her Huſband's Conſent, and gives Bills And per his 
for Money, and he receives the Profits of her Trade; if ſhe Honour, a 


dies and leaves a Stock to her Huſband, he ſhall be anſwerable for * — 2 


Debts contracted in the Trade; and in this Caſe the Suit being againſt total Diſabili- 


the Huſband after the Wife's Death for a Bill of 100 J. which ſhe A 


had borrowed, an Iſſue was directed to try whether the Money was band _ 


borrowed for carrying on the Trade; for if it was, the Huſband ſhall ſenting it is 

: 3 ö obligatory ; 
be decreed to pay it. Per the Maſter of the Rolls, Baſter 1697. and cited the 
Bowyer and Peake, 2 Freem. Rep. 215. Caſe in H. 8. 

| | that if a Vo- 
man ſeals a Bond in the Preſence of the Huſband, and he ſtands by and doth nor gainſay, it ſhall bind; which his 
Honour ſaid, he believed might be taken out of the Book of Numbers, where it is ſaid, IF the Huſband be pre- 
ſent, and doth not gainſay, it Hall bind, Ibid. 


/ 


(E) Foz what Debts of the Wife contracted 
befoze Marriage the Baron ts chargeable. 


1. 11 the Huſband by Law cannot be charged with 

the Debts of the Wife after her Deceaſe, unleſs Judgment be 
obtained in her Life-time, yet where ſhe brought the Huſband a 2 
cient Eſtate, a Court of Equity will make bim anſwerable after ber 
Death, So ſaid, and ſeemed to be admitted in the Caſe of Ball and 
»mth, Mich, 1698. 2 Freem. Rep, 230, 231. 


Vol. II. M m A. The 
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2. The Huſband during the Coverture is anſwerable for the whole 
Debts of the Wife though. he had nothing with ber; and on the other 
Hand though he had a Portion in Goods, Jewels, or other perſonal 
Eftate with his Wife, yet if he happens not to be ſued for her Debts 
during the Coverture; he will not be liable afterwards. Per Parker 
C. Jin. 1718. in the Caſe of The Earl of Thomond and the Earl of 
Suffolk, 1 Will. Rep. 466, 409. FFF 
3. A. marries a Feme Sole Trader, and ſhe dies indebted; it was 
inſiſted, that though the Huſband in ſuch Caſe be not liable at Law 
to the Debts, yet he ought to be ſo in Equity. But Lord, Chan. 
Parker ſaid, that this was a Queſtion with him ; for the Hufband 
runs a Hazard in being liable to the Debts much beyond the perſonal 
Eftate of the Wife; and in Recompence for ſuch Hazard he is in- 
titled to the Whole of the perſonal: Eſtate, though exceeding the 
Debts, and diſcharged therefrom, and indeed is intitled to the ſame 
upon the very Marriage, Did. | ! 55 * 
4. A Woman entred into a Bond, and after married, having 
brought her Husband a conſiderable Fortune; the Husband confiantly 
paid the Intereſt of the Bond during the Life of the Wife ; now a Bill 
is brought againſt the Huſband for Payment of the Bond, and the 
(a) Vide 1 Vol. Caſe of Freeman and Goodham (a) was cited; and that the Huſband 
Eg. Ca. -_=_ having paid the Intereſt, was a taking the Debt upon himſelf (5), 
_ =_ '5* Reſolved that the Huſband is only chargeable for what is ſued 
(5) No Room for and recovered in the Life of the Wife; this is the clear Law of 
e de the Land, and unalterable but by Act of Parliament (c); and for 
Huſband's that Reaſon no Room for Equity to interpoſe; let the Wife have 
having paid brought ever ſo large a Fortune, the Huſband is not liable either in 
the Interef, Law or Equity. Bill diſmiſſed, but with Coſts. Per King C. Trin. 


for during the 5 

Wife's Life 11 Geo. 1. Fordon and Foley, Sel. Ca. in Chan. 19, 20. 

he was obliged | | _ 

to have paid both Bond and Intereſt, and his paying one will not make him chargeable with the other. 
(e) The Law is ſo, and the Alteration of it is the proper Work of the Legiſlature only. 


id. 20. 
r Talbot C. in the ſubſequent Caſe. 


"I 


As on the p. A Feme Sole gave a promiſſory Note for 50 J. to J. S. and 
one ad afterwards married the Defendant, who had a Fortune of 700/. 
Pele © With her, Part whereof conſiſted of Things in Action, ſome of which 


Law liabl 
all his Wife's he received in her Life-time, and the Reſt he took as Adminiſtrator 


Debts during .o her. The Bill was for the Payment of this Note, upon Sugge- 


the Coverture, . > . > 6 
altho'he'gid ſtion of his having received a great Fortune with her, and never 


_—_ having made any Settlement upon her. The Defendant inſiſted, 
ton with ber, that that Part of his Wife's Fortune which was not reduced into Poſ- 
and that her ſeſſion by him during the Coverture, and which he received as her 


Debts ſhould 
amount to 2000 /. or any other Sum whatſoever ; ſo on the other Hand it is as certain, that if the Debt be not 


recovered during the Coverture, the Huſband is no longer chargeable as ſuch, let the Fortune he received with 
his Wife be never ſo great. Per Lord Chan. His Lordſhip cited the Caſe of Freeman and Goodland (not Goca- 
bam) (wide 1 Vol. Eg. Ca. Abr. 4th Edit. P/6o. Ca.g. and ny Notes there) and alſo the Caſe of Powell and 
Bell, (wide ſaid Book, Ca. 7, &c.) where the Wife was Adminiſtratrix of ber firſt Huſband, and it did not 
appear what ſhe had in her own Right, and what as Adminiſtratrix of her Huſband ; in which Caſe his 
Lordſhip ſaid, the Marriage is no Gift in Law of the Goods which ſhe hath in Auter Droit; and that upon this 
Reaſon only are founded all the Caſes, where a ſurviving Huſband has been charged with the Wife's Debts 
after her Death. Bid. 174, 175, 3 Will. Rep. 409. Hil. 1735. S. C. accord”, and ſays, the Caſe of 
The Earl of Thomond and the Earl of Suffolk (above, Ca. 2.) was cited as a Caſe in Point, where Lord 
Chan. Parker denied to relieve a Creditor of the Wife dum ſola againſt the Huſband who ſurvived, and on the 
Marriage had ſufficient perſonal Eſtate wherewith to anſwer her Debts. bid. 412. 1 Will. Rep. 470- 
is a Note, that agreeable to the Reſolution in the Caſe of The Earl of Thomond and the Earl of Suffolk, and 
on the Authority thereof, was the Caſe of Heard and Stamford determined in Lincolns Inn Hall March 8, 


1735. 


3 | Adminiſtrator, 


— 
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Adminiſtrator, was not near ſufficient to pay her Debts, and that he 
had already paid: more than that Part amounted to. Talbot C. decreed 
an Account of what the Huſband had received ſince his Wife's Death 
as Adminiſtrator / to her, and that he ſhould be Hable for ſo much 
only; but as to any further Demand againſt her, he diſmiſſed the Bill. 
Hil. 1735. Heard and Stanford, Caſes in Eg. Temp. Talbot 173. 


(h) How far the Baron is chargeable with the 
Debts of the Feme contracted during the 
Coverture. 


1. IF a Tradeſman truſt a married Woman for Neceſſaries, he ſhall 

I recover againſt the Huſband, 'ſo far as the Goods taken up ap- 

pear to be neceſſary, according to the Degree and Quality of the Huſ- 

band; but if a Man lends a married Woman Money to buy Neceſſa- 

ries, and ſhe does ſo, he has no Remedy againſt the Huſband ; and 

this was agreed to be a ſettled Diſtinction in Scot and Manby's Cale, 

and other Caſes; and therefore the Plaintiff, who in this Caſe had 

ſupplied the Woman with Money in her Neceſſities, and now brou 

his Bill againſt the Husband's Executors for a Diſcovery of Aﬀets 

and a Satisfaction thereout of his Debt, could have no Relief, : h 

the utmoſt unkind and cruel Uſage of the Husband was proved, and 

that the Money lent was actually laid out and applied for Neceſſaries. 

But the Maſter of the Rolls ſaid, the Plaintiff ſhould fand in the 

Place of the Tradeſmen of whom ſuch Neceſſaries were bought. 

| Mich. 1718. Anon. MS, Rep. Prec. in Chan. 502. Co. 312. S. C. 

accord. | 

2. FJ. S. bad given his Wife the foul Diſtemper twice, upon which 

ſhe left him, and Borrowed 30 l. of A. to pay Doclors and Surgeons, 

and for Neceſſaries ; afterwards Baron deviſed Lands in Truſt for 

Payment of his Debts, and died; A. brought his Bill againſt the 

Truſtees in order to be paid this Money as a Debt within the Tri. 

Admitting the Wiſe cannot at Law borrow Money, though for Neceſ- 

ſauries, ſo as to bind the Husband, yet this Money being applied to the 

. Uſe of the Wife for her Cure and for Merger, A. that lent this | 
Money . muſt in Equity ſtand in the (5) Place of the Perſon who (4) N the 

found and provided ſuch Neceſſaries for her. And therefore as ſuch 2 * 

Perſons would be Creditors of the Huſband, ſo A. ſhall ſtand in their 5 p. 25 

Place, and be a Creditor alſo, Per the Maſter of the Rolls, who C. 

directed the Truſtees to pay A. his Money and Cots, Mich. 1718. 

Harris and Lee, 1 Will. Rep. 482. 


(G) Yow 
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(G) How far a Feme Covert ſhall be bound 
by the Acts in Which the joined with her 
rde, Husband (a) 6 
& a » 2, 


8 Feme before her Marriage with A. conveyed (with A.“ Privity) 
Cats. Tall 5 Lands to Truſtees in Truſt to pay the Rents and Profits to 
41. Mich. her ſole and ſeparate Uſe for ber Life, and after ber Deceaſe to ſuch 
1734, Peme Ties as ſhe, whether Sole or Covert, ſhould by ber loft Will limit and 


$4, 000 4. 
8. C. lates it appoint ; and for want of fuch Appointment; then to her own right 


accord, and Heirs for ever. After the Marriage A. mortgaged Part of the Lands 


8 * to B. for 1000 J. for 500 Years, and then a Fine is levied by Huſ- 


Dureſs and band and Wife, who both declared the Uſes, as to the mortgaged 
HT 1 the Premiſſes, to be to the Plaintiff for ſecuring the Principal and Intereſt. 
ife's An- The Wife by Order of the Court anſwered ſeparately, and inſiſted, that 


ſwer not ap- LY. 
pearing - ſhe was forced by Dureſs to join in the Fine, and that the Mortgage 


N. 25 was fictitious and in Truſt for her Huſband in order to defraud her. 


be confeſſed That there was no Power reſerved to her in the Indenture of Bargain 
that the 7:ſer- and Sale to diſpoſe of her real Eſtate, or any Part thereof, but by her 
wing e- Laſt Will; that ſhe had no Eſtate in the Premiſſcs, but that the Fine 
ty of Redemp , TY | 

tion to the and Mortgage were both void ; and it was argued, that the legal 
ray = agg Eſtate being in Truſtees, the Parties to the Fine had not ſuch an 
without any. Eſtate in them whereof a Fine could be levied to bar the Wife's Right, 


Mention made and that this being a naked Power without any Intereſt, could not 


1 be barred by the Fine, but remained ſtill in the Wife by Force of the 


faſpicious) his Truſt Deed. But Lord Chan. Talbot decreed the Truſtecs to my 
6. _— to the Plaintiff the Mortgagee, Mich. 1734. Penne and Peacoch, 
to determine MS. Rep. | | 
how far ſo 3 | 

ſolemn an Act as a Fine might be affected by it. That it is very well known that the Operations of Fines and 
Recoveries is the ſame upon Truſt Eftates as upon Legal Eſtates ; and if ſo, it muſt inevitably follow, that 
an Eſtate for Life limited to the Wife, and the Remainder limited to her own right Heirs in Default of any Ap- 
pointment made by her laſt Will, are both diſpoſed of by the Fine. And that if no ſuch Remainder had been 
limited by it, as the Eſtate was the Wife's own, and moved originally from her, whatever was not conveyed 
would have remained in her, and conſequently been barred. That this anſwers the Objection of its being a 
naked Power, or Power in Groſs, and ſo not barred by the Fine; for how can that be called a naked Power 
which is to operate and take Effect on the Party's own Eſtate? It is certainly a Power coupled with an Intereſt, 
and annexed to her Inheritance, and ſo deſtroyed by the Fine; ſince that a Leaſe and Releaſe, or any other 
Conveyance, will carry with them all Powers that are joined to the Eſtate : So Feoffment to the Uſe of 
ber laſt Will, or the Surrender of a Copyhold to the Uſe of one's laſt Will, do till leave a Power in the Feoffor 
or Surrenderor to diſpoſe of their Eſtate by a new Feoffment or Surrender. Decreed as abowe, but without 
Prejudice to any future Bill that may be brought for Diſcovery of the Fraud or Force, Ibid. 42, 43.——Nete 
The Caſe of Blackwood and Morris was cited pro Defendente, but that was in Caſe only of a Perſonalty. Bid. 43. 


(a) Vide (C) 
. 2. 


Vide (C) P. 132. Sharflon and Hipſley, Ca. 2. ——— Drybutter and 
Bartholomew, Ibid. S. P. Ca. 4. —— The Dutcheſs of Hamilton 
and Incledon, Tit. Jnjunition, P. Ca. 


(H) What Contracts between Baron and 
Feme, cho void in Law, pet in Equity are nor 
diſſolved by the Marriage. 


I. A Feme Sole being ſeiſed in Fee of Lands, gave Bond (Penalty 

200 J.) to her intended Husband, that in Caſe of their Mar- 
riage, ſhe would convey theſe Lands to him and his Heirs ; they mar- 
ried, and the Wife died without Iflue, and then the Huſband died; 
the 


_ 


&? 3 
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che Bond tb N is Law, yet is good Evidence of the Agreement in | 
Equity, and the Huſband's Heir ſhall compel a ſpecifick Performance 
againſt the Heir of the Wife. Macclesfield (a) C. Mich. 1724. Cannel (% His Lord- 
and Buckler, 2 Will. Rep. 249. | mmip — 5 


that the Intermarriage, upon which alone the Bond is to take Ec, ſhould itſelf be a Deſtruction of the Bond; 
and that the Foundation of the Notion is, that in Law the Huſband and Wife being one Perſon, he cannot 
ſue his Wife on this Agreement; whereas in Equity it is conſtant Experience that the Huſband may ſue the 
Wife, and the Wife the Huſband, and he might ſue her in this Caſe upon this very Agreement, bid. 244. 
vide this Caſe, Tit. Articles, Agreements and Covenants, P. 23. Ca. 24. and the Notes there. 


— 


(1) What Right ſhall ſurvive to the Baron or 
Feme, &c. by the Diſſolution of the Mar- 
riage; — And in what Caſes the Surv: voz, 
&c. ſhall be charged or benefited. 


1. IF a Man marries a Feme who is the Ceſſui que Truſt of a Term, 


if ſhe dieth, this Truſt will not ſurvive to the Huſband, but 
ſhall go to the Executor or Adminiſtrator of the Wife ; and this was 
ſaid to be Witham's (b) Caſe; and that this is the Difference where (8) 1.351. 
the Wife has an Eſtate in Lau in a Term, and where ſhe has only a 


Truſt, Said per Winnington, and not dented. Mich. 1680. Hunt 
and Baker, 2 Freem, Rep. 62. 


2. Where the Truft of a long Term is limited to the Huſband ard Vide the Caſe 
Wife for their Lives, with a Remainder to the Heirs of the Body of the of Peacock 


: n 5 | Phe” and Spooner, 
Wife; there after the Husband's Death the Wife hath the Diſpoſtion 1 pt Fg. Ca. 


of the Truſt of the whole Term, and after her Death her Executois or Abr. (4th 
Adminiſtrators ; And where the Remainder was limited to the 2 A 2 
Heirs of the Body of the Husband, there the Wife being Adminiſira- my Notes there. 
trix to the Husband, had Power to diſpoſe of the Truſt of the whole 

Term. id. 


3. FJ. S. by Marriage Articles, n Conſideration of 1200 l. paid by 8 
B. his intended Wife, in Part of her Portion, and alſo of 1200 l. Choſe in 4 


in Ac- 
more due to ber by the Chamber of London, ſettles a Jointure on her tis 4 ye 
of 240 J. per Ann. i ©. 3 and B. intermarry, and then he dies, The Wie bs bee 
12001. Orphanage Money ftill continuing in the Chamber of London, but if there 


| had been any 
expreſs Agreement, it would hawe belonged to the Husband alths" not recovered in his Life-time ; and here was no 


expreſs Agreement for that Purpoſe. Said arg, and Lord Keep. was of the ſame Opinion; and his Lord/ip ſaid, 
that altho" an Eſtate may ariſe by Implication in a Will, becauſe the Farty is ſuppoſed to be inops conſilii, yet it 
will neuer ariſe by Implication in a Conveyance ; and that what is ſaid in the Deed imports no more than what the 
Law implicd, wiz. that the Wife had ſuch a Fortune in the Chamber of London, and that if the Hnſband had 
recovered it out it was his, but if not, it remained @ Cho/e in A#tor, and ſhall ſurvive, Sc. Note; The Re- 
porter ſays, that 2, at the Bar differed from Lord Keep. in Opinion. Ibid. MS. Rep. Rudyard and Neirin 
& Ux', Mich. 1702. S. C. ſlates it thus: A. on his Son's Marriage with H. in Conſideration of 1200 J. paid 
or ſecured to be paid to the Father and Son, or one of them, in Part of her Portion, and of 1200 J. more due 
to H. by the Chamber of Lod5n, a Jointure was ſettled on her of 240 J. per Ann. That the Marriage was had, 
and the Son died inteſtate, and the Wife adminiſters to bim, and then intermarries with B. The Father died, 
having made his Wife Executrix, who never demanded this Dibt, but died, having made her Will, and the 
Plaintiff her Exccutrix, who now brought her Bill againſt the Defendant for this 1200 J. in the Chamber of 
London, for that the Settlement did amount to an Agreement that the Father ſhould have the Benefit of this Debt, 
the Settlement being made by him, and this being Part of the Conſideration, and that therefore ſhe as his 
Repreſentative was intitled to the Benefit of it; or if it ſhould be taken upon the Wording of the Deed that 
the Father and Son were jointly intitled to it, the Father would have the Whole by Survivorthip ; or if it were 
to go equally to the Father and Son, ſhe as Repreſentative of the Father would be intitled to a Moiety of 
it. But the Bill was diſmiſſed, the Huſband hawing done nothing to alter the Property in his Lifetime. Per 
Lord Keep. Prec. in Chan, Rudyard and Neirin & Ux', Mich. 1702. S. C. and P. and ſays, The De- 
fendant inſiſted that when he married his Wife he took this Debt to be his own; and that this did not amount 
to an Agreement that either Father or Son ſhould have this Debt, otherwiſe than as it did belong to the Wife; 

and though the Huſband might have diſpoſed of it, yet having done nothing of this Kind, it now belongs to 
the Wife that has ſurvived him; and Lord Keep. was of the ſame Opinion. Bill diſmiſſed. 


. Nn The 


— 


,. Baron and Feme. 


The Husband having done nothing to alter the Property, it is à Choſe in 
Action, and ſhall ſurvive to the Wife ; and a Bill brought by the Hufs 
band's Executor for this 1200 J. was diſiniſſed. Per Lord Keep. Mich. 
1702. Rudyerd and Nerne, 2 Freem. Rep. 2062. to od bus 
4. A Term for. gg Years determinable upon three Lives is aſſigned 

to A. and B. in Truſt ſor C. who married, and died. The Queſtion 
was, whether this Truſt of a Term goes to the Huſband who ſurvived, 
or to the Wife's Adminiſirator? Lord Chan, held clearly, that the 
Truſt of a Term as well as the Term itſelf ſurvives to the Huſband, 
(a) If a Fee and that he need not take out Adminiſtration (a). It appearing 
Covert hath a that the Wife always received the Money of the Truſtees; and the 
Term for Bill being to have the Benefit of the Truſt, and to have an Account 


Years, and 


dies, the Leaſe qgainſt the Truſiees, the Payments to the Wife were ordered to be 
2 _ allowed in the Account, it being by the Permiſſion of the Huſband. 
Mich. 8 Ann. Pale and Micbell, MS. Rep. 


he may main- | 
tain an Eject- | „ - 

1 king out Letters of Adminiſtration, and then ſurely he need not in this Caſe, for Equity will con- 
ſider this Truſt as executed. Ibid. 


ment without ta 
© (9) This 5. Part of A.s Fortune, viz. 5 500 J. (5), was depoſited in the 
55007. was Court of Chancery, and ſhe married B. without Leave from the 


the and“ Court; firſt the Huſband, and then the Wife died without Tjue. 


Money, and ; - 
the Property Reſolved by Lord Chan. Cowper, that this Money belonged to the 


yo wages 8 Huſband's Repreſentatives, for the Money being in Court, it was al- 
5 ways in the Huſband's Poſſeſhon, ſubject only to the Equity of the Wife 
tho the Court 7 Children for a reaſonable Proviſion for them, who failing, the 


— * 27 Money belongs to the Huſband's Repreſentatives, Trin. 1715. Packer 


Hands on it, and Windham, MS. Rep. 


and had Pow- 
er ſo to do, it being paid into the Maſter's Hands; yet that was only in the Nature of a Caution till the Huſ- 


band ſhould make ſome Provifion for his Wife ; but the Wife being now dead, and no Children to be provided for, 
the Reaſon of the Court's keeping the Money from him is at an end; and then Æguitas ſequitur Legem, and 
muſt give it to the Huſband's Repreſentatives, to whom by Law it belongs. Per Lord Chan. Trin. 1715. in 
S. C. Prec. in Chan. 418,—Gilb. Eg. Rep. 102. S. P. in S. C. in totidem verbis. 


— In ISIS 


Prec. in Chan. 6. An Aſſignment by the Huſband of a Chſe in Action will not 
Kr prevent its ſurviving to the Feme, if ſhe ſurvives, becauſe it is a 


2 
and Þ. Thing not aſſignable at Law, Per Lord Chan, Mich. 1 Geo. 1. 


Packer and Windham, Gilb. Eq. Rep. 103. 

7. If a Wife be poſſeſſed of a Term for Years, and dies, the Husband 
ſhall have it by Survivorſbip, and not the Executor or Adminiſtrator of 
the Wife, for it is veſted in the Huſband in Right of his Wife, and 
therefore it cannot be deveſted by the Death of the Vie. But 
if the Wife had been diſpoſſeſſed before Marriage, and no Recovery 
during the Coverture, the Repreſentatives of the JY/ife ſhall have the 
(a) . goes Term, and not the Huſband, becauſe it is there a Choſe in Action (a). 
the Contact Gilb. Eg. Rep. 234. in tempore Ges. 1. in the Exchequer in Treland, 


the Contract g 
to the Repre- in the Caſe of Barnwell & al and Ruſſell & aP. 


—_ of 8, Bill by the Heirs and Reſiduary Legatees of A. againſt his Wiſe 
and Executrix, to have an Account of Teſtator's Eſtate, It being 
roved that the Teſtator being very old and infirm for /even Years 
before his Death, did not receive Money himſelf, tho' he ſigned Re- 
ceipts, and executed Leaſes, &c. but the Money was uſually paid to 
his Wife. Cowper C. decreed the Wife to account for what Money 
Jhe received for ſeven Years before her Huſband's Death, but that the 
Maſter ſhould be eaſy in taking the Account, and allow for Houſe- 
keeping, c. without Vouchers, Mich. 2 Geo. 1. Buckle and Mil- 
man, Viner's Abr. Tit, Baron and Feme, (E. a. 6.) Ca. 8. 


4. 9. Baron 


Cites Co. Lit. 
351. 


- 


— 
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9. Baron and Feme having Iſſue one Daughter (about ten Nears 
old) enter into an Agreement for the Sale of. the Feme's Lands, and 
agree that 600 l. Part of | the Purchaſe Money, | ſhould be ſettled in 
Manner following, viz. © 30 l. a Year, the Intereſt whereof was to 
« be paid the Huſband: during his Life, and after bis Death to his 
« Wife for Life, and after their Deaths. the Intereſt to be paid to 
te ſuch Daughter or Daughters as ſhall be begotten between them till 
« they ſhall attain their reſpective Ages of 21, or be married, and 
te then the Principal Sum to ſuch Daughter or Daughters; but in 
ce Caſe there ſhall be no Daughter, then to the Wife in Caſe ſhe ſhall 
« ſurvive her Huſband ; but in Caſe he ſhall ſurvive her, then to the 
«© Huſband, his Executors and Adminiſtrators.” A. married the 
Daughter, and in Conſideration of this boo /. made a Settlement on 
her; the Daughter died in the Life-time of her Father and Mother, 
and then the Mother died without Tue. The Daughter's Huſband is It could never 


/ any ON . mas be the 1 
intitled to it as her Adminiſtrator ; and decreed. accord with Coſts. of res — 
Eaſt. 1718. Hewitt and Ireland, Prec. in Chan. 489. 227 

| | vide for 

Daughters which might probably be never in 2/7, (as was the Fact in this Caſe) and to leave a Daughter which 
was then ten Years old, never had diſobliged her Parents, and was wholly unprovided for, without any Provi- 
ſion at all; that tho' the Words ſeemed to have a future Relation from the Time of the Settlement, yet the 
Intent was only futurely, as to thoſe which ſhould be begotten at the Death of the Father and Mother ; that 
this Daughter came within that Conſtruction; that it was like a Limitation to one and his Iſſue, Procreatis, or 
Procreandis ; if it were Procreatis, it would take in thoſe born after; if it were Procreandis, it would let in 
thoſe born before; ſo here the Intention never was to exclude this Daughter. Lid. 490. 


* 
* 
- 
* 
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10. Bond given t Huſband and Wife during the Coverture ; the 
Right of the Bond is in them both, and if the Husband dies without 
any Diſagreement (a) to bis Wife's Right in it, the Bond ſhall ſurvive (a) The Ba- 
to the Wife, Said per King C. in Caſu Copping and Mich, 1718. 9 #9 — 
2 Will. Rep. 497. * Wifes Right 


to the Bond, and bring an Action on it in his own Name. Jbid. 


11. J. S. on his Marriage with F.'s Daughter ſettled 5001. per 
Ann. on her, and after ſurrendred Copybolds to the Uſe of his Will, 
and gave the ſame by Bill to his Wife. Her Father, a Freeman of 
London, died, whereby ſhe became intitled to one Fifth of one Third of 
his perſonal Eftate, and 1500/7. was reported due to F. S. in Right 
of his Wife, for Payment whereof ſeveral ſpecifick Securities of Stocks 
were transferred to him and her jointly, F. S. afterwards made a new 


Settlement (a), increaſed ber Jointure 3001, per Ann, but never al- (a) The Set- 
tered his Will. The Stocks undoubtedly belonged to the Huſband ; dlement is a 


evocation of 


the only Queſtion is, whether he has not done ſome Thing to alter he Wil for 
that; an Huſband may purchaſe to himſelf and his Wife, and here he ſuch Lands as 
takes to himſelf and his Wife, which is the ſame Thing ; there is 9 
conſiderable Acceſſion of Fortune to the Huſband; and as this came Copyhold . 
by her, it would be very hard by Equity to take from her what the not, and 

Law gives her; ergo ordered ſo much of the Bill as ſought to make _—_ > 
the Stocks in their joint Names the Eſtate of the Huſband to be diſ- Will; { held 


miſled. King C. Trin. 11 Geo. 1. (1725.) Lannoy and Lannoy, Sel, ber King C. 

Ca. in Chan. 48 (17254) « 2 Bid. 49. 
12. Baron and Feme bring a Bill to redeem a Mortgage; Defen- 

dants plead to the Bill, and the Plea over-ruled, and 5 J. Coſts is 

given to the Plaintiffs by the Courſe of the Court. The Baron dies; 

Lord Chan. King for ſome Time doubted, and aſked the Regiſter ; 

but afterwards taking it to be as a ſoint Judgment for a Sum certain, 

determined that it did ſurvive to the Wife, and Proceedings in the 


Croſg 


— > — — 
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Croſs Cauſe to ſtay till the Defendant in the original Cauſe ſhould 
pay the 5 J. Coſts. Mich. 1728. Coppin and —— 2 Wil. Rep. 496. 

13, A. was Tenant for Life in Poſſeſſion, and, had 2 Power to 
make a Jointure of 100 J. per Ann. for every 1000 J. which any Wife 
he ſhould marry ſhould bring him as a Marriage Portion, and ſo for 
more, Cc. A. on his Marriage with B. with whom he received 
$ooo J. made a Jointure of 800 J. per Ann. and covenanted to make 
her an additional Jointure of 100/. per Ann. for every 1000/1. which 
he ſhould receive or be intitled to by Virtue of B.'s Father or 
Mother's Will, and ſo in Proportion for any leſſer Sum than 1000 J. 
A. died without Iſſue, B. being by her Father's Will intitled to one 
half of a Moiety of the Surplus of his perſonal Eſtate, and alſo by 
her Mother's Will having Right to ſome Lands in Fee, and A. dying 
much indebted, a Bill was brought by his Creditors to ſubject B.'s 
Share of her Father and Mother's Eſtate to the Payment of: theic 
Demands; and upon a Bill by B. that ſhe might bave an additional 


Jointure made to her in Proportion to ſuch Share, purſuant to As. 


Covenant ; but in Caſe ſhe could not, then that no Part of her Eſtate 
ſhould be taken from her. King C. thought that this could not be 
looked upon as bringing any further Portion to A. and that it was 
not reaſonable that A.'s Creditors ſhould have any Benefit of the 
Reſidue of B.'s Fortune, if ever that ſhould be recovered, in regard 
ſhe cannot have any Recompence in Confideratiog thereof, purſuant 
to the Articles for parting with it; ergo decreed that B. keep the 
Overplus of her Eſtate to herſelf, without having any additional 
Jointure, the Remainder-Man not being bound or affected by A.'s Co- 
Pie Tit. Tenant any further than the original Power warrants. Mich, 1731. 
Power, P. Holt and Holt, and Gibſon & al Creditors, &c, and Holt, 2 Will. 


_ Rep. 648. 

14. 7th of October 1704. Sir Themas Bromſall by Articles (in Con- 
þ 7 fideration of a Marriage and a Fortune with A. his then intended 
197. Lord / E : k 
Carteret and Mie, and which Marriage was after had) covenanted with Truſtees 


12 Trin. to ſettle an Annuity of vo l. out of her Eſtate upon A. but died 


CS the without executing the Articles, leaving ſeveral large Incumbrances on 


Marriage of his Eſtate ; after his Death 4. brought her Bill againſt the Heir to 
Sir Thomas B. have 


with M. Arti- 
cles were entered into, whereby he covenanted to ſettle 500 J. a Year on faid M. his intended Wife for her 


Life for her Jointure ; that Sir Thomas B. ſoon after the Marriage died, and his Lady brought her Bill to 
recover her 500 J. per Ann. and the Arrears and future Payments; and that whereas the Lady B. had agreed 
to buy in a Mortgage, or Part of the real Eſtate of Sir 7. B. her Huſtand comprized in theſe Articles, 
on the th of March ſeptimo Anne, it was decreed by Cœauter C. that the Poſſeſſion of certain Lands men- 
tioned in the Decree, Part of the real Eſtate of Sir Thomas B. and which was liable to a Mortgage before 
made thereof, ſhould be delivered to the Lady B. and that the Tenants ſhould pay their Arrears and future 
Rents to her, and that ſhe ſhould enjoy the fame until ſhe ſhould be reimburſed what ſhe ſhould have paid 
towards the Mortgage on the Eſtate, with Intereſt, and alſo all Arrears of her Annuity or yearly Rent of 
. J. with Caſit, and the Maſter to ſee what the ſame ſhould amount to. That the Lady B. married Dr. Her- 

ert, whereupon the Suit being revived, the Maſter reported 4527 J. to be due for the Arrears of this Rent 
at Lady day 1714. which Report was confirmed. That by Indenture dated ꝙ June 1729. the Dr. affigned the 
ſaid Arrears of 45271. and all ſubſequent Arrears, together with all Benefit of the ſaid Decree, and the Pro- 
ceedings thereupon, to the Lord Carteret and Sir Clement Cotterell; and alſo demiſed the ſaid Annuity for go 
Years, if the Dr. and his Lady ſhould fo long live. And by Deed Poll dated 12th ſaid June it was declared, 
that the ſaid Aſſignment was intended to veſt the Property of the ſaid Debt in the ſaid Truſtees, in Truſt bat 
after the Lady's Death, and not before, they ſhould pay 500 J. due from the Dr. and his Lady to Sir Tema, 
Croſs ; and afterwards ſhould pay to Lady Granville 3900 J. in full of all Demands due to her, and in 
Truft to pay the Reſidue to ſuch Perſons and in ſuch Manner as the Dr. by his Deed or Will ſhould appoint. In 
October 1729. the Dr. died, and on April 2, 1730. his Lady died; under this 4/jgnment and Deed of Tru! 
Sir Thomas Croſs claimed his Debt of 500 J. upon a Bond due from the Dr. and Lady G. alſo claimed her 
3900 J as a Debt due from the Dr. and the 4/gnment being voluntary as to the Surplus, the Queſtion was, 
whether the Adminiſtratrix of the Dr. or the Adminiſtratrix of his Lady, (both made Defendants) was inti- 
tled to this Surplus. And King C. was of Opinion, that Croſs and Lady Granville, as they were juft Cre- 
ditors, and for a valuable Conſideration, and in Truſt for whom this Aſſignment was made, ſhould be firſt paid 
their ſaid Debts, and that the Surplus of the Arrears did belong to the Dr.'s Adminiltratrix, Decree affirmed is 
the Houſe of Lords in February 1734. Ibid. 201. a 
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have an Execution of the” Articles, and the ſeveral Incumbrances being 
before the Court, it appeared the Eſtate was ſo entangled that ſhe 
could not have à Settlement made in Purſuance of her Marriage 
Agreement; and therefore it was decreed in 1712, that Land of the 


Value of 4000/7. ſhould be appropriated to the Heir of Sir Tomas; 
that A. if ſhe was minded to redeem the Incumbrances on her Huſ- 
band's Eſtate, ſhould be at Liberty to do it, and thereupon: to hold 
and enjoy the Reſidue of Sit Thomas's Land till ſhe ſhould: be ſatisfied 


the Money ſhe ſhould advance in paying off the Securities and all 
Arrears of her Annuity, and that ſhe ſhould be let into Poſſeſſion of 
the faid Lands; and it was referred to the Maſter to take an Account 
of the Debts on Sir Thomas's Eſtate, Before the Maſter had made 


his Report, Dr. Herbert married A. and then the Suit was revived in 


the Name of him and his Wife, upon which and the Maſter's Report 


a final Decree was made, that the Doctor and his Wife ſhould hold 
and enjoy the Lands, Fc. and that the Doctor ſhould be put into 
Poſſeſſion. The Doctor immediately entred on the Eſtate, and took 


the Rents, and 9 June 1729. the Doctor, by Indenture ſetting forth 
his Intention to veſt the Arrears and the Intereſt of the ſaid Annuity 
abſolutely in himſelf, aſſigned all ſuch [Arrears as were then due, as 


alſo all ſubſequent Arrears ; and the 12 Fune 1729. by Deed Poll he 


declared the Truſt of the Aſignment to be, that upon his Wife's Death, 
and not before, the Truſtees ſhould be enabled to pay, ficſt 300017. 
to Lord Carteret, then 500 l. to Sir Thomas Croſs, and in Truſt to pay 


the Reſidue according to his Appointment by Deed or Will. The 


Doctor ſoon after died inteſtate, without making any Proviſion for 
his Wife, who ſurvived him about ſix Months, and left the Defen- 
dants her Executors. Under this Aſſignment and Deed of Truſt Lord 


Carteret claimed his Debt of 3000 l. upon a Bond due from the Doctor; 
and Sir Thomas Croſs alſo claimed his Debt as due from the Doctor; 


and the Queſtion was, (the Aſſignment being voluntary as to the 


Surplus) whether the Doctor's Adminiſtratrix, or his Lady's Admini- 


ſtratrix, was intitled to this Surplus. And it was argued, that the 
Decree to the Doctor and his Lady was in Nature of a Judgment in 
Right of his Wife, which the Huſband might execute by Elegit, and 
then the Land taken by the Execution would become abſolutely 
his, and might be aſſigned to any Body. Co. Lit. 351. a. That the 
Doctor having received the Rents and Profits under the Decree, was 
as full an Execution of the Decree as the Nature of the Thing would 
permit, and fo the Arrears in Equity were become veſted in him as 
fully as a Term taken in Execution by an Elegit could. On the 
other Side it was ſaid, that the Demand was in Right of his Wife; 
that the Decree did not change the Nature of the Demand, but onl 

the Land to the Lady till ſhe ſhould be ſatisfied the Arrears and the 
Money advanced by her in Diſcharge of the Incumbrances ; that 
the Decree made after the Marriage for the Doctor and his Lady to 
enjoy, Cc. in which the Huſband was only joined for Conformity, 
being founded on a former Decree made to her alone, would not alter 
the Caſe, no more than if Huſband and Wife have a Decree for 
Money in Right of the Wife ; as 1 Chan. Ca. 27. or recover Judg- 
ment on a Bond made to the Wife before Marriage, where the De- 
cree and Judgment ſhall ſurvive, So if Baron and Feme recover 
Land and Damages, the Feme ſhall have Execution of the Damages, 
and not the Baron. 48 Ed. 3. 13. 28 Af. 45. For the Judgment 
ariſing out of the Property of the Wife, muſt follow the Nature of 


that from whence it ſprings, which is to ſurvive to her, unleſs reduced 
You, II. Oo into 


* 


Baron und. Feme. 


into Poſſeſſion by him: and as to the Objection, that the Decree is 


executed by the Huſband taking Poſſeſſion of the Land, and ſo the 


Arrears. reduced into actual Poſſeſſion, ſo far as the Thing will admit; 
it was anſwered, that if the Articles had beem executed, the Lady 
would have had a legal Rent- charge, for which ſhe might have di- 


ſtrained; and though becauſe of the Incumbrances on Sir Thomas's 


Moor 7. pl. 2 5. 

* not Law, 
mitted 

all arg. 57 


Eſtate that could not be done, yet the Intereſt Which the Wife takes 
under the Articles and Dectee ſhould be conſidered in the fame Man- 
ner as if her Settlement had been literally executed; for the Decree 
was not deſigned to change the Nature of the Lady's Right, but to 
ſecure her in Poſſeſſion of it in the beſt Manner Sir Thomas's Affairs 
would permit; ſg that conſidering the Arrears now due as Arrears of 
Rent, the Law is plain what will become of them. Before the 
32 Hen. 3. rap. 3a. the Huſband had no Remedy for any Arrears 
grown due before the Marriage although he ſurvived, ſo favourable 
was the Law to the Wife ; and fince then he hath not any Right, but 
only a Power over the Rents and other perſonal' Chattels of his Wife 
that lie in Action, viz. he may gain Poſſeſſion of them if he can, 
and ſo make them his own; but if he leaves them ſtanding out at his 
Death, they remain over to the Wife, in whom the Property all 
along continued; for if the Property had ever veſted in the Huſ- 
band, the Thing would have been tranſmiſſable to his Repreſentatives. 
Co. Lit. 35. And though he ſurvives the Wife, yet he ſhall not by 
the Intermatriage have any Chattels real conſiſting merely in Action, 
unleſs he recover them in the Life of his Wife, as'a Writ of Right of 
Ward, Cc. Co. Lit. 351. And therefore as Things in Action are not 
aſſignable, ſuch Diſpoſition of the Huſband is void at Law. But it 
may be ſaid Equity will execute ſuch Aſſignments; as if the Husband 
aſſigns a Truſt Term belonging to the Wife. Anſw. That a Truſt Term 
is in Equity conſidered as a legal one, over which the Husband has an 
equal Power, for he may receive the Rents of the one as well as the 
other, and fo may diſpoſe of it in the ſame Manner. 2 Vern. 250. 
But it will not follow from hence that Equity will oblige a Woman to 
become a Truſtee for another without ſome Conſideration, and againſt 
her Will; the Property, as was ſaid before, of a Choſe in Action al- 
ways continues in the Wife, and the Huſband has only a naked 
Power to recover, but cannot diſpoſe of it without her Concurrence, 
for by Law it belongs to her, provided the Huſband does not bring 
it into Poſſeſſion; why therefore ſhould a Court of Equity ſtrip her 
of ſuch Advantage: The Doctor who made the Aſſignment gave her 
nothing, ſo that it cannot be intended there was an Agreement that 
the Huſband. ſhall have the Wife's Fortune, as there might be if he 
had made a Settlement equivalent to her Portion. 2 Fern. 50 1.— 

and 1 Vol. Eg. Ca. Abr. 70. Cleland ver. Cleland; and yet even in 
that Caſe, where Securities remained unaltered, it ſeems they are not 
to be taken from the Wife though in Favour of Creditors. 2 Vern. 68. 
Liſter ver. Lifter, And though the Wife agrees to ſubject her For- 
tune to her Huſband's Debts, ſuch Agreement will not bind. 2 Vern. 
64. And yet the Deed of a Feme Covert is not always void; and it 
is unqueſtionably certain that no Aſſignment made by the Huſband 
ſhall prejudice: the Wife without an adequate Proviſion, not even in 
Favour of Children. Barnet ver. Kinaſton, 2 Vern. 401. For ſuch 
Aſſignment not paſſing a legal Right to any Thing in Action, but 
only declaring the Party's Intention to become a Truitee for another, 
(which is agreeable to natural Equity) hath been confirmed in Chan- 


| cery againſt the Aſſignors, where the Aſſignment has been made upon 


4 Conſidera- 


3. 


1 2 , 
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Conſideration, becauſe each Perſon may bind himſelf and his own 
Right, but the Property of a third Perſon, as the Wife's is in a Choſe 
in Action, cannot be affected by ſuch Act without making the Party 
gatis faction. If Dr. Herbert had come before the Court for Aſſiſt- 
ance to get in any Part of his Wife's Fortune, a previous Settlement 
would have been required, 2 Fern. 294. ——1 Vol. Eg. Ca. Abr. 54. 
Facobſon ver. Peere Williams; for Equity will not aid in ſtripping a 
Woman of her Provifion ; wherefore ſuppoſing the Caſe ſtood ſingly 
on the Aſſignment, that being made only to give the Doctor an abſo- 
lute Property over the Arrears, and wholly to deveſt the Wife with- 
out giving her any Recompence for them, there is no Room for this 
Court to interpoſe; but then it is objected, that the Aſſignment was 
made in Favour of the Creditors for a valuable Conſideration; and fo 
it muſt be in all Caſes, or otherwiſe not to be carried into Execution. 
3 Chan. Rep. go. But how can this mend the Matter, are one Per- 
{on's Debts to be paid with another's Money? and yet it is agreed on 
all Hands that every Choje in Action continues to be the Wife's Pro- 

ty; beſides, admitting it to be otherwiſe, the Validity of the pre- 
tended Debts is not proved, ſo that for what appears the Declaration 
may be voluntary, and then not to be executed, 3 Chan. Rep. go. 
and though it ſhould be admitted to be on Confideration, yet how 
can that affect the Aſſignment, which is voluntary, and by which 
alone the Arrears are to paſs. King C. An Afignment of a Truſt Term 
binds the Wife in this Court as fully as an Aſignment of a legal Term; 
theſe Arrears are not to be conſidered as Choſes in Action, but as 
Things of which the Huſband hath obtained Poſſeſſion, which he has 
done by entring into Poſſeſſion of the Lands under the Decree ; from 
that Time this Intereſt became an equitable Chattel, as much veſted 
in him as if he had ſued out an Elegit, and taken a legal Term in 
Execution ; ſo that here, when there is no Difference between legal 
and equitable Eſtates, this Aſhgnment will bind the Wife 'as much as 
the Diſpoſition of any other perſonal Choſe of which he had cor- 
poral Poſſeſſion; and therefore he decreed, that after Payment of the 
3000 /. &c. the Repreſentative of the Doctor was intitled to the Sur- 
plus of the Arrears. Affirmed, on Appeal to the Houſe of Lords, 
Trin. 1733. Lord Carteret, Sir Thomas Croſs & aÞ and the Executors 
of Mrs. Herbert, MS. Rep. 

15. The Huſband upon his Marriage with A. in Conſideration of Moſt of the 
ber Fortune, computed at about 500 1. gave a Bond to Truſtees to pay SY gry 
ber 101. per Ann. fo her ſeparate Die, and that ſhe might diſpoſe of tim have been 
1001. by Will in his Life-time, and if ſhe ſurvived him he was to decreed to the 
leave ber 2001. and all her wearing Apparel, Plate, &c. Part of 1 
the Wie's Fortune was a Bond of 200 J. The Huſband died, (the (4e Sg ir 
Bond being unpaid) but before his Death he made his Will, apd 71 75 
thereof C. his Reſiduary Legatee. Then the Wife dies. This Bond have gone 
ſhall go to the Repreſentative of the Huſband, he being a Purchaſer upon the Rea- 
of it by the Settlement made on his Wife. Decreed by Talbot C. Hil, n ef ene. 

l ity, there be- 


1735. Adams and (ole, Ca. in Eq. Temp. Talbot 168. ing a Sett/e- 
| | ment made 
the Huſband on his Wife, whereby he became a Purchaſer of her Fortune; and therefore as ſhe was to have 2 
Proviſion made by the Settlement, he ought to have her whole Portion: That in the principal Caſe indeed there 
is no Settlement of any Eſtate by the Huſband upon his Wife, only a Proviſion that in Caſe ſhe ſhould ſurvive 
him, then he ſhould leave her 200 J. &c. Tho' here is nothing moving from the Huſband, fince the Whole 


that the Wife is to have will not amount to 500 J. yet this is flill the Agreement of the Parties. Had there been 


no Agreement, the Law which gives her the Chance of Surviwor/oip muſt have taken Place, but ſhe has waived 
that Chance by her expreſs Agreement of having ſo much at all Events, and the Huſband's Departure from that 
abſolute Right which the Law gave him over the Whole, either by reducing into Poſſeſſion, or releaſing this 
Debt, is of itſelf a ſufficient Conſideration, The Conſequence of the Huſband's not having this 200 7. would 

be, that he ſhould be bound to leave her ſo much if ſhe ſurvived him, and ſhe not bound at all. Per Lord 
Chan, Vid. 170. | 
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As the Teſta- 16. A. deviſed the Reſuum of her perſonal Eſtate (being about 
trix made the 2000 J. Value, and moit of it Southb-Sea Stock) to B. by her 
8 Maiden Name (not knowing ber to be martied); and made her Exe- 
Reſiduary Le- cutrix. The Huſband agreed to ſettle it in Truſtees in Truſt for 
gatee by her hie, and Wife and the Survivor. A Transfer is made accordingly ; 


> porn not the Wife's Truſtee drew a Declaration of Truſt, whereby this Stock. 


knowing her was to be ſettled upon the Huſband and Wife for their Lives, and 


to be married for the Life of the longeſt Liver of them, then to the ue of the 
it would be Marringe, and for want of Iſſue to the Wife, ber Executors and 


hard therefore Adminiſtrators. The Huſband objected to this Declaration, and by 
to ſay ths Letter directed to the ſame Truſtee, he deſired that the Truſt might 


1. did | at th 
veſt abſolutely be declared jointly for himſelf and his Wife for their Lives, and after 


8 to their Iſſue, and then the Survivor to take the Whole ; but before 
ſtanding the ſuch Declaration was executed, the Huſband died inteſtate without 
Caſe, 3 Lev. Iſſue, and his Wife adminiſtred. Talbot C. was of Opinion, that 
Gs re apon her ſurviving her Huſband the Stock was become her ſole and 
Executrix ſhe abſolute Property, and decreed the Defendants, the Truſtees of this 


is 3 South-Sea Stock, to be Truſtees for the Wife in her own Right. Hil. 
Le Ht. 1735. Fort v. Fort and Blomſield, Ca. in Eg. Temp. Talbot 171. 


band had it | 
fingly thro' his Wife, and made no Settlement upon her, it was but reaſonable it ſhould be ſettled upon her; the 


Agreement was compleat on both Sides, and the ſubſequent Transfer of the Stock to the Truſtees muſt be taken 
to be done in Purſuance of that Agreement, and not to convey away all the Wife's Right; which was ſettled by 
the precedent Agreement to which this Transfer relates, and is a Completion of. Per Lord Chan. bid. 172. 


17. A Legacy of 6ol. was deviſed to B. when ſhe ſhould attain 
twenty-one ; ſhe attained that Age, but before had married F. S. who 
died before the Legacy was payable ; this Legacy is in Nature of a 
Choſe in Action, and will ſurvive to the Wife. Eaſt. 13 Geo. 2. Bro- 
therow and Hood in Scacc', Comyns's Rep. 725. 25 


(K) Df Suits and Pꝛoceedings by and againſt 
Baron and Feme ; and alſo inter ſe. 


1 HE Court was of Opinion, that though a Man could not 
have a Bill againſt his Wife for Diſcovery of his own Eſtate, 
yet where before Marriage ſhe enters into Articles concerning her own 
Eſtate, ſhe has made herſelf as a feparate Perſon from her Husband ; 
and ſhe was ordered to anſwer in a Week's Time. Eaft, 1691. Sir 
Robert Brooks and Lady Brooks, Prec. in Chan. 24. 
(s) Upon a 2. A Feme Covert may ſue her Huſband by prochein Amy (a); 
il Practice this agreed to be the Courſe of the Court. Hi. 1708. in Caſu Kirk 


between the and Clark, Prec. in Chan. 27 ;. 

Huſband and 

the Wife's prochein Amy, a new one was appointed upon his giving a Recognizance to pay the full Coſts of 
Award. Halpin and Halpin, MS, Notes, 9. Term and Year. EN * 


A Bill was 3. But none can bring a Bill in the Name of a Feme Covert as her 


brought b . 3 , 
e of hrochein Amy without her Conſent, (as may be done in the Caſe of an 


the Wife as Infant) and if ſuch Bill be brought, upon her Affidavit of the Matter, 
her procvrin it will be diſmiſſed. Mich. 1713. Vide 1 Vol. Eg. Ca. Abr. P. T2, 


Amy againſt 

1 Ca. 6. 

doit hout her ä 

Conſent ; and fer Harcourt C. as the Wife diſowns the Suit, it is not reaſonable a third Perſon ſhould bring a 
Bill in her Name without her Conſent.; and when ſhe perſonally appears in Court and diſavows the Suit, this 
tends to the ſowing Diviſion between Huſband and Wife, and breeding Diſputes and Quarrels in Families, Bill 


diſmiſſed. Zaſt. 13 Ann. Anon. MS, Rep. 
4. Huſband 
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T Huſband and Wife did, upon 4 valuable Conſideration, by Leaſe The Defen- 


and Releaſe, convey the Wife's Land'in Fee, and covenanted that the I — 
Wife ſhould levy a Fine of the ſame to the Uſe of the Purchaſer, mits the Co- 


Sie tefuſed to.levy a Fine. Plaintiff brought his Bill to have his 1 is 
Title perfected by a ſpecifick Performance of the Covenant, and a 1 
Precedent was cited where a ſpecifick Performance had been decreed ſelf, but ſays 


in the like Caſe; but Lord Chan. would not decree a ſpecifick . 


a ＋ fuſes to join 
formance in this Caſe, becauſe upon ſuch a Decree the Huſband could with ine and 


not compel his Wife to levy a Fine, and if ſhe would not comply, be cannot pet- 


Impriſonment would fall upon the Huſband for Contempt, which 1 


was the ill Conſequence of the Decree in the cited Caſe. Mich. Conper C. It 
4 Geo. 1. Ortread and Round, Viner's Abr. Tit. Baron and Feme is a tender 


(H. b.) Ca. 4. : pl he i 


1 a 4 f , d to ro- 
cure his Wife to levy a Fine, tho' there have been ſome Precedents in this Court for it; and it is a great Breach 


upon the Wiſdom of the Lawv, (which ſecures the Wife's Lands from being aliened by the Huſband without her free 


and voluntary Conſent) to lay a Neceſſity upon the Wife to part with her Lands, or otherwiſe to be the Cauſe of | 


her Huſband's laying in Priſon all his Days; and ſaid, he did not think it proper in this Caſe to decree a ſpeci- 
fick Performance of the Covenant, but the Defendant muſt refund the Purchaſe Money paid to him with Cofts. 
Mich. 4 Geo. 1. Outram and Round S. C. Ibid. (in the Margin) cites it as from another MS. Rep. 


5. A Feme Covert anſwers ſeparately, but there being no Order for Sel. Ca. in 
that Purpoſe, it was referred to the Maſter to ſtate, whether her An- 3 
{wer was regularly put in or not; and he reported that he did ad- Aa 
viſe about putting in of her Anſwer, and was fully appriſed thereof, Anſwer put in 


and did it with great Deliberation ; and that it being put in ſeparately, _—_— 


in her Favour, and at her Deſire, and with the Conſent of her Huſ- Order of the 
band, and the Plaintiffs having replied thereto, he conceived it to be Pond e that 
regular. And upon Exceptions to this Report, King C. and the — or 
Maſter of the Rolls, for the Reaſons above, reſolved, that the Anſwer 

was regularly put in; and held, that neither a Feme Covert, or any 

on her Behalf, can aſſign that which was done in her Favour, as an 
Irregularity. Trin. 1726. Duke of Chandos and Talbot & Ux', 2 Will. 

Rep. 371. 

6. Un a Motion to ſuppreſs the Anſwer of the Defendant, for that 2 11. Re 
ſhe marrying after the Bill filed, and before Anſwer put in, had put in 311. Mics. 
her Anſwer without her Huſband; But per King C. Marrying pendente das. _— 
lite does not abate the Suit, and tho' there is no Charge in the Bill by 
againſt the Huſband, or Subpæna ſerved on him, yet he muſt Join in Is not 8. F. 
the Anſwer of the Feme for Conformity, for no married Woman can 
put in an Anſwer without her Huſband, by the Rules of the Court, 
without ſpecial Leave of the Court, and an Order for that Purpoſe. 

Hil. 4 Geo. 2. Abergavenny and Abergavenny, Viner's Abr. Tit. Baron 
and Feme, (J. a.) Ca. 20. 
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(L) In what Caſes the Baron muſt make a 
ſuicable Pꝛoviſion fo2 the Mike when he kues 
foz her Foꝛtune. ade 


Pre. in Chai, 1. HERE was a Truſt Term in a Marriage Settlement to raiſe 
367. Greenhill Portions for Daughters, payable at their reſpective Ages of 
er! 21, or Days of Marriage; proviſo that if ſuch Daughter or Daughters 
ſeems to be ſhould happen to die before 21, or Day of Marriage, then ſuch 


S. Hee. It. Was Daughter or Daughters Portion not to be raiſed, but the Truſt Term 
Paint does not | 


appear. Gill. to attend the Freehold and Inheritance. The Father by his Will 

Eg. Rep. 31. gives 500 J. a- piece to his two Daughters, payable in the ſame Man- 

8 ner; one of the Daughters married during her Infancy; ordered that 

with Prec. in her Portion be raiſed and brought before a Maſter, there to remain 

. till her Huſband ſhould make a Settlement ſuitable to her Fortune. 
Per Harcourt C. Eaſt. 12 Ann. Greenhill and Waldoe, Viner's Abr. 
Tit. Baron and Feme, (G. b.) Ca. 4. 

2. A Feme Sole is a Mortgagee in Fee for 800 J. and marries; if 
the Huſband had in Equity ſued for the Money, or prayed that the 
Mortgagor might be forecloſed, Equity (probably) would not have 

compelled the Mortgagor to pay the Money to the Huſband without 
(a) Fide Ja- his making ſome Proviſion for his Wife (a), or at leaſt the Wife, by 
— 4 an Application to the Court againſt the Huſband and the Mortgagor, 
1 Pol. Eg. Ca, Might have prevented the Payment of the Money to the Huſband, 
Ar. P. 54. unleſs ſome Proviſion were made for her. Per the Maſter of the 
Ca. 7. Rolls, in the Caſe of Bofuil and Brander, Trin. 1718. 2 Will. Rep. 
. The Court of Chancery will grant an Injunction to ſtay the 
Huſband's Proceedings in the Spiritual Court for a Legacy given to 
his Wife, becauſe that Court cannot oblige him to make an adequate 
Settlement on her. Cited as granted the laſt Seal, per Lord Mac- 


clesfield, Mich. 1720. Prec. in Chan. 548. 
His Lor4/4p 4. A. marries an Infant intitled to a great perſonal Eſtate, pending 
wo „ @ Bill for an Account of ſuch Eſtate, and applies to the Court for 
cn his Wife's Portion. The Court directed him to make his Propoſals 


that this Court before the Maſter as to what he would ſettle, whereupon, he offered 


— to ſettle 4.000 J. Part of his Wife's Fortune, on him, her, and her 
the Hutband Iſſue; and to covenant that in Cafe his eldeſt Brother, who had then 


in Caſes where aq. . . . 
„ Iſſue, ſhould die without Iſſue Male in his Life- time, to ſettle 


him a Title to 500 J. per Ann. of the Family Eſtate upon his ſaid Wife for her 
the Wife's Jointure, alledging that he being a Freeman of London, the Cuſtom 


e of the City was alone a Proviſion for his Iſſue. King C. after Exa- 


doubted Ex. mination of the Wife in Court as to her Conſent, (which ſhe gave) 


E and whether ſhe underſtood the Propoſals, which ſhe repeated, and 
ſuch Interpo- made it appear ſhe did, (adding that 4. had been put to great Charge, 


ſition, l/s Trouble and Loſs of Time in this Suit, for which Reaſon ſhe deſired 


222 = that he might have the Remainder of her Portion, the being ſatisfied 


peared to be he had Intention to do more for her) recommended it to A. to add 
profigate or to his Propoſals ; but he anſwering that he could not conveniently do 


extravagant, 


had been the it, his Lordſhip ſaid, the Covenant to make a Jointure of 500 J. 
Occaſion ra. when in Poſſeſſion of the Family Eftate, tho' contingent, was yet to 


Gns La be conſidered and valued ; and therefore directed that A. etitering 


good. B. 642. into 


i... — 


we DE” — W N 


into ſuch Dednant the Reſidue of the Portion, Taublag the 4000 J. 
15 ſed to be inveſted in Land and ſettled as above, ſhould be paid 
bim. Mich. 173 1. Milner and Colmer, 2 Will. Rep. nr 
The Lady Shovel had deviſed 4 067, in Truſt for the /#harate 
of of 4 Feme Covert ; and upon a Bill brought by Huſband and Wife 
againſt the Truſtees, tho' the Wife was herfelf in Court, and con- 
ſented that the Money ſhould be paid to her Huſband, yet the Maſter 
off; Rolls would not decree. it, but diſmiſſed the Bill. Cited in the 
Caſe of Perne and Peacock & U . Mich. 1734. as the Caſe of Black- 
avwood and. Norris, heard ſome Time ago at the Rolls. Ca. in Eg. 
Temp. Talbot 43. The Reporter adds, This was the Caſe only of 
a Perſonally (a). | (a) The Game 


was obſerved 
by Lord Chan. (Talbot), that it was only of a Perſonalty, and ſomewhat particular. Vino" s Abr. (G. b.) by 
way of Note to Ca. 12. 


W 
—- 


6. A. by Settlement after Marriage Creates a Term, in Truſt 5 
Mortgage or Sale, to raiſe 20001. for the Portion 5 each 45 be 
Daughters, Provided they marry with their Mothers Conſent ; and 
directs an yearly Payment out of the Rents until the) matry ; and 
if any of them die before Marriage with ſuch Conſent, her Portion to 
ceaſe, and the Premiſſes to be exonerated thereof; and if it be raiſed, 
to be paid to ſuch Perſon to whom the Premiſſes ſhould: belong ; and | 
by Will he creates another Truſt-Tetm to raiſe by Sale or Mortgage 
4500 J. whereof 2000 J. to be paid to each of his Daughters in Aug- 
mentation of their Fortunes, fabled to ſuch Condition as in the Settle- 
ment; and by a Codicil creates another Term for the better raiſing 
their Portions. 4. dies, the Daughters marry oithout Conſent. This 
Proviſo is only in Tro am, and makes no Forfeiture, and the Por- 
tions ſhall be raiſed; but the Huſbands applying to the Court for 
Payment of their Portions, the Maſter of the Rolls ordered Propofats 
to be made before the Maſter as to the ſettling the Money. Mich. 
io Geo. 2. Hervey and Aſhton, Ca. in Eg. Temp. Talbot : 212. „ , 


000 What ſhall be ſaid the Feme's ſeparate 
Eſtate ; — Where the reſerves the Power (a) () If a Wo- 
of her own. Eſtate, &c. And vent bn . 83 


mony or ſeparate Maintenance. | fro? 4 117 26 44 
chongh he dies FI yet his Repreſentative ſhall rake i it. MS. Neun, * 505 Been * 2, — 2 — 


1. 


Waintiff was the Widow of one Hartifon Kee” AY: befor 
her Marriage was ſeiſed of an Eſtate of 100 J. b; Ann. os 
poſſeſſed of ſeveral Houſhold and other Goods. Hz rien Sf6re 
Marriage entred into Articles wherein he covenanted” With hig in- 
17 7 Wh and' Truſtees, that ſhe! Da . de Hobs of 
her 01 te t6 her | ſeparate Ve, and that he <p * Hite 
fances for fuel Race pi, And AA e ſhould. ha de tbe Pope, F all 
ber own by her Will ot other Writing 151 1 be, 4110 
covenanted to leave het a Le cy 1 td ſettle” ſome Land 
upon. Ber in Tail, With a. Retour t 6 119 7 Heirs. . Both Parts 
the' Articles were ur” 175 the "Wh lt 2 afl ind} fckent Pe 10 
aud ſoon after the Marti Ha 5 of Sint is © ich 
ſigned by his Wife and” $4 Truſtee 10 tlitbu a Alias, that Pat 
which was ſigned by himſelf was delivered td Him. Then Harriſon 
I looking 
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paſſing a Fine of ſome of her own Lands: Upon this Fine the Laggs 
were mortgaged for Money which the Huſband had borrowed, a 


Wife; he made his Will, and died. The Bill was brought by the Widow 
2gainſt the Huſband's Executors, to have an Account of the Profits 
during Coverture, and for a Satisfaction of the Goods the Huſband 
conſumed, Decreed, that no Account ſhould be taken for the Eſtate 
of the Wife during the Coverture, nor for the Goods conſumed by 
the Huſband z but if the Maſter ſhall find any of the Goods claimed 
under the Articles, they to be deliveted up to the Wife, becauſe the 
Huſband and Wife, notwithſtanding the Differences, cohabited toge- 
ther; and no Complaint was ever made by the Wife unto the Tru- 
ſtees, not any Step taken by her in order to remedy herſelf. Beſides, 
ſhe was maintained by her Huſband, and the Differences had their 
Interruptions; for at the Time when the Fine was acknowledged 
ſhe was well pleaſed with her Huſband, and had forgot all former 
Feuds ; therefore no Notice is to be taken of what was before, and 
there is. no Proof of any Difference that aroſe afterwards, The Re- 
ſidue of the Articles are to be performed to the Widow; and becauſe 
the Lands covenanted to be. ſettled upon her are conveyed away, let 
Lands of equal Value be purchaſed, and the Huſband's Aſſets charge- 
able. The Executors Counſel prayed a Direction as to the Wife's 
Eſtate which was mortgaged, and hoped the Wife ſhould pay off 
what Mortgage Money remained undiſcharged. But the Huſband 


being the principal Debtor, the Executors were decreed to pay it. 


Eaft. 8 Ann. Harriſon and Conſtantine. 
2. A Widow having a Jointure, and being Executrix to her Huſ- 
band, and Refiduary Legatee with her Son, concludes on.a Marriage 
with the Plaintiff ; and by the Marriage Settlement he jointures ſeveral 
Lands upon her, and alſo (by the ſame Deed) the Jointure Lands by 
the firſt Huſband, (which never veſted in the Truſtees) for het ſole 
and ſeparate Uſe and Diſpoſal, and likewiſe all the perſonal and 
teſtamentary Eſtate which ſhe had as Executrix to her firſt Huſband. 
She had before thoſe Articles laid out Part of the perſonal Eſtate, of 
her firſt. Huſband in the Purchaſe of Lands for Years in her own 
Name, and, afterwards ſhe laid out more of the perſonal Eſtate in 
88 the Inheritance, which Purchaſe was in her Son's Name; 
the Queſtion was, whether thoſe Lands purchaſed with the perſonal and 
teſtamentary Eſtate of the firſt Huſband, are to be accounted as a per- 
{onal Eſtate, and ſo the Wife to have the ſole and ſeparate Uſe thereof, 
and exclude the Huſband therefrom ? Lord Chan. I will not account 
thoſe Purchaſes as Part of the perſonal Eſtate within the Intent of the 
Marriage Articles; but if ſhe had any Part of the perſonal and teſta- 
mentary Eſtate of her late Huſband's in her Hands at the Time of 
the Marriage Articles, that ſhall be reckoned Part of the perſonal 
Eſtate, altho it was paid after for the Purchaſe of thoſe Lands; for it 

en Eſtate at the Time of the Articles, Indeed, if a 
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Woman by a Marriage Agreement is to have the ſeparate Uſe of any 
Eſtate during the Coverture, ſhe is to have that and the Praduce 
ot it after the Marriage; and if any of it is inveſted in a Purchaſe; 
this Court will follow it, looking upon it as the Produce of what ſhe 
ought to have. Eaſtley and Eaftley, Michi. 8 Aun. MS. Rep. 1 
3. A. having a Daughter married to B. by Will devited his per- 2 Yern 659. - 


ſonal Eftate to her, t6 hold to her particular and jeparate Uſe, and * Keen 


died; afterwards B. (Part of this .perſonal Eſtate conſiſting of a only ſays, the 


Mortgage) agreed by Writing under his Hand that the Wife ſhould Devie to the 


enjoy it to her ſeparate Uſe; and whether the Wife (here being 10 C the —— 


Truſices to whom the Deviſe was made) ſhouid enjoy this pertonalof the Tefta- 


Eſtate without its being intermeddled with by B. (a), was reſerved as 1 
a Caſe to be argued. But as to the Mortgage, where the Huſband that he made 


has contracted or declared under his Hand that he would not inter- ber Executor. 


meddle with it; tho" ſucl Declaration may be voluntary; yet it muſt r 


be preſumed to proceed from a Senſe he had of the Teſtator's Intent this was a 


that the Wife ſhould enjoy this Mortgage /eparately ; and to be Raon = 
founded on natural Juſtice, tho' not on Contract; for which Reaſon. Bl. ſhall be 


the Court was clearly of Opinion, that the Huſband ſhould be bound compelled to 


by this Agreement. (d) Cowper C. Trin. 1710. Harvey and Harvey, e 
1 Will. Rep. 125. | 2 


ſonal Eſtate; 
| | | for tho' it be 

objected that the Teſtator had a Power to deviſe it ſo, and that his Intent was to make uſe of ſuth Power; yet 
it being given to a married Woman, and no Contract precedent or ſubſequent from the Iluſband that he will not 
intermeddle with it, the Huſband's Title to this Eſtate is ſubſequent to the Will, and the Intention being repug- 
nant to the Rules of Law, wiz. That a married Woman ſhould have a Property in, perfonal Goods (6) ; it ſeemed 
to his Lord/hip to have ſome Difficulty in it, wherefore reſerved it, Sc. 1 Wi. Rep. 125. in 8. C. (4) That 
if a real Eftate were deviſed to a Feme Covert for her ſeparate Uſe, and a Declaration that the Huſband ſhould 
not intermeddle with the Profits, but that the Wife ſhould enjoy them ſeparately ; his Lord/ip doubted this 
would be a repugnart Clauſe, and the Huſband would ftill enjoy them (c). Bid. 126. in S. C. (c) It 
does not appear either by Mr. Pere Williams's Report of this Caſe of Harvey and Harvey, or by Mr. YVernon's 
Report of the S. C. nor even by the Regiſter's Book, what was Lord Coper's final Determination upon this 
Point; but the Caſe of Bennet and Davis, (wide P. Ca. ) which was determined at the Rolls in 


December 1725. ſeems to have ſettled it. 1 Vill. Rep. 126. at the Pottom. (5) Vid Burton and 
Pierpoint, P. Ca. | | 


4. Covenant that the Wife ſhall diſpoſe of her perſonal Eſtate, L the next 
does not extend to what ſhall come to her after Marriage. 11 May _ * 
1711. Pilkington and Cuthberton, Grounds and Rudiments of Law and S. C. but 
Eguity 122. Ca. 23. cites it as a Caſe before the Houſe of Lords, more full. 

5. Covenant that the Wife ſhall diſpoſe of ber perſonal Eflate, does | 
not extend to what ſhall come to her after ber Marriage. —— And ſhe 
having Power to diſpoſe of her perſonal Eſtate, which only compre» _ . c.. ... 
hended the perſonal Eſtate which ſhe bad before Marriage, gets into © 
Poſſeſſion of a conſiderable perfonal Eſtate in a private Manner pon 
the Death of her Father, and conceals it from the Huſband, and | 
afterwards by Will diſpoſes of it to Charities; yet decreed that what . 8 
was ſo concealed from the Huſband ſhall nat be made good to him fo 
as to diſappoint the Charities, March 11, 1711, Pilkington and Cutb - 
barſton, Viner's Abr. Tit. Baron and Feme, (E. a. 7.) Ca. 7. 

6. It being agreed before Marriage that the Huſband ſhoutd have 4. on his: 
only ſo much of the Wife's Eſtate, and that ſhe ſhould have Liberty B. enters into 

| | I Articles, that 


B. ſhould have and enjoy her Eſtate to her ſole and ſeparate Uſe, and that fhe ſhould diſpoſe of the Surplus of 
ſuch Eſtate by any Writing under her Hand, &c. B. lays up a conſiderable Sum of Money out of her /eparate 
Eſtate, and buys Lands with it, and makes an Appointment purſuant to the Power, and difpofed of the pur- 
chaſed Lands to a Stranger. After B.'s Death 4. prefers his Bill to have theſe Lands; and Lord Jie de- 
creed, that he ſhould have the Lands as purchaſed with his Wife's Money; but this Decree was afterwards 
reverſed in Dom Proc, becauſe bought with the Money raiſed out of the ſeparate Eftate of the Wift, which ſhe 
had a Power by the Articles to diſpoſe of. Foxes and the Counteſs of Dorſet cites it as from a MS. Rep. 


as a Caſe in Lord Chan. Jefſeries's Time, and as cited in the Caſe of Pers and Lee, Viner' Abr. Tit. Baron 
and Feme, (E.a.7.) Ca. 5. 1 | WELL 
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to-diſpoſe of all the Eſtate beſides, which the ſhould be intitled to, 
by her laſt Will in Writing. It was reſolved: that 5000 1. which fell 
to her after Marriage by the Death of her Brother ſhould not go to 
her Huſband or his Executors, but that ſhe ſhould have the Power of 
diſpoſing thereof, tho' at the Time of the Articles the. had not any 
Right or Intereſt therein, and altho at that Time ſhe could not grant 
| or releaſe the ſame ; for this being a Covenant, ſhall enure according to 
- 4. the Intent of the Parties, and extend to a Right in futuro, where it is 
the apparent Intent of the Parties that the Huſband ſhould have no 
more than the Sum expreſly mentioned, whatever happened. By 
C. Hil. 1 Geo. 1. Petts (alias Potis) and Lee, Viner's Abr. 
Tit. Baron and Feme, (E. a, 7.) Ca. 8.— 1 Vel. Eq. Ca. Abr. P. 157. 

Ca. 4. Pott and Lee is not S. C. | | 
7. D. having more than 3000 J. per Ann. married M. who had 
10000 J. Portion, and ſettled 1000 J. per Ann. upon her for her 
Jointure, and the greateſt Part of P. s Eſtate was ſettled upon the firſt 
and every other Son in Tail Male ſucceſſively. D. run greatly in 
Debt, and J. his eldeſt Son being of full Age, D. upon a Calculation 
of his Debts, and the Value of his Eſtate for Life, with Impeach- 
ment of Waſte, agreed with F. to convey all his Eſtate to him, and 
J. covenants to pay all D.'s Debts, and to allow him 500 J. per Ann. 
KRent- charge for his Life; and further (upon which the Queſtion 
agariſes) that J. ſhall indemnify D. from all Debts, Charges and Ex- 
: len for the Maintenance of M. being then ſeparate by Conſent, M. 
brings a Bill againſt D. and F. the Son to have an Allowance for her 
Maintenance; the Son by his Covenant has taken upon Hhimſelf the 
Charge of maintaining M. and ftands in the Huſband's Place, who is 
| bound to give his Wife an Allowance if he voluntarily ſeparates from 
ber; and the Son muſt be taken to be in Nature of a Truſtee for the 
Wife, ſo far as a reaſonable Allowance for ber Maintenance; and 
tho' the Son offered to take her to his Houſe, yet ſhe is not bound to 
accept that Offer; for tho' he ſtands in the Place of the Huſband as 
to her Maintenance, and a Husband is not bound to allow any Thing 
38500 bis Wife for Maintenance if he offers to take her Home, yet in this 
/ - © Caſe here lies no ſuch Obligation upon the Wife to live with the Son; 
and tho' ſhe refuſes, ſhe ought to have a reaſonable Allowance. Per 
Mr. Finer ſays, Couper C. who ordered her to be allowed 200 J. per Ann. Trin. 
Viner's Abr. Tit. Baron and 


E 


and g Huſband for a ſpecial Execution of Articles, whereby the Huſband 
r allow her 52 J. per Ann. ſeparate Maintenance. Trin. 1718. 
„ Angier and Angier, Gb. Eg. Rep. 1 52, 153. 5 


Pree. is Chun. 10. An Agreement between Huſband and Wife to live ſeparate, 
496-:-"- - and that the ſhall have a ſeparate Maintenance, ſhall bind them both 
ill they agree to cohabit again. See the above Caſe of Angier and 
gier. Ibid. 1 5a, 153. | | 2 2 Bay 


I . 11. The 


151 

nn: "The Wife before her Macriaze (25 ber intended Huſband's Con- . Fd the Caſh 
ſent) conveyed her real Eftate to Truſiees, to fuch Uſes as ſhe notwith- 1 

fanding her Coverture ſhould appoint, and aſſig ned all ber Mortgages Ca. 

and Bonds to her ſepa eparate- Lie; but — the Marriag e ſhe conſtantly 

permitted ber Huſband to receive the Intereſt of theta Securities, eds 

ont making any Complaint either to the Debtors, or her Truſtees. The 

Wife alſo conſented to ſell 10 J. a Year, Part of her Land of In- 

heritance, ( ſo ſettled by her as above) for 200 l. which the Huſband 

having received, he therewith: founded a Charity for poor Widews, and 

gave 4 Bond for it to the Wife's Truſtees, to be paid to them within | 

three Months after the Wife's Death for tbe Benefit of her er 

about ten Years after the Marriage the Wife died. Macclesfield C. 

decreed the Huſband's Executors (out of the Aſſets) to make good 

any Part of the Principal Money due upon any of the Securities, 

with Intereſt from the Huſband's Death ; but as to the Intereſt re- 

ceived by him during the Coverture, as it mas again common Right 

that the Wife ſhould have à ſeparate Property from the Huſband (they 

being both in Law but as one Perſon), ſo all reaſonable Intendments 

and Preſumptions are to be admitted againſt the Wife in this Caſe ; and 

ſhe having for ten Years together permitted the Huſband to receive 

this Intereſt without making any Complaint, &c, ber Conſent ſhall be 
intended (a). As to the Wife's accepting the Bond for Payment (% That any 
of 2007. &c. his Lordſbip held that this ſhould bind her, and wes & other Con- 
waiving of the Intereſt of the 200 J. during ber Life; that if ſhe rg 
would avoid this Bond (5), ſhe muſt proye that ſome Fraud was made been a Hard- 

uſe of in gaining her Acceptance thereof; that this being her ſeparate ſhip to the 
Eſtate, ſhe muſt primd facie be hoked upon as a Feme Sole, and that are oy 
it was as F a Feme Sole had accepted ſuch Bond, which would have depended on 

bound her ; that it was reaſonable to ſuppoſe the Wife contributed to bi Wife's 
this Charity, it being ts her own Sex; © Mich. 792. pen and aber 3 


Hanley and Cox, 2 Will. Rep. 82, 83, 4. the Intereſt as 


a Gift, and 
on ſuch a Preſumption might have lived in a more plentiful he the Comfort whereof ſhe muſt have ſhared 
in. That was ſhe allowed to make her Huſband a Debtor for this Money, («hich ſbe might do by the ſame 
Reaſon as now after his Death to charge his Executors) it might ruin him, or in Caſe of his Death prove equally 
prejudicial to his Children. That tho? it was pretended ſhe was hindered from making her Demand by Reaſon 
of the Huſband's paſſionate Temper, (which was not proved) yet ſtill ſhe might have complained to her Truſtees, 
whom ſhe muſt be ſuppoſed to have had a Confidence in. Per Lord Chan. Bid. 83. (5) It was impoſſible 
to miſapprehend ſo plain and expreſs Words as were in the Condition of the Bond, wiz. 44+ ids to be paid 
within three Months ab. 2s the Wife's Death. Per Lord Chan. Macclesfield. bid. 85. 


12. Where there id a Proviſion for the Wife's ſeparate Uſe far Jn. Caſe of 
Clothes, if the Huſband finds thoſe Clothes, the Wite's Claim will be Pantepance 
thereby barred ; that in the Caſe of a Wite's ſeparate Maintenance, . if if ide Hu: 
it be not demanded by ber, ſhe will be concluded, even where ſhe has 2 z 
no other Perſon to demand it of but ber Huſband; nor is it material it bars b, 
whether the Allowance-Money be provided out of the Eſtate, . which Cie in Re- 
was originally the Huſband's, or (as in. the principal Caſe) out of what N 
was the Wite's own Eſtate, for in both Cafes ber not kaving demanded Chan. id. 
et for ſeveral Years together, ſhall be conſtrued a Conſent from her that 84. 
the Huſband ſhould receive it (c). Per Macclesfield C. Mich. 1722. Ph b 4 
Powell and Hankey, 2 Will. Rep. 82, 84. Alrrears of ſe- 


te Main- 
tenance not being demanded 3 in the Huſband $. Life. ume, his Eur cited the Caſe of Joi Dormer and the 
 Bijhop en Hil. 1712. Bid. A 2 | 


3. The Wife cannot W a ſpurute % Property ir in a x perfonal (% Vide the 


Caſe of Bennet 


_ without a Truſtee. Per Macclesfield C. I" rin. 39 2. in Caſu ad Dow 
: Burton Pp. Ca. 
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3 Burton and Pierpoint, which was in Caſe of Dowery Money claimed 
by the Widow as given to berſelfſ.— ide this Caſe, P. Ca. EY 
14. A. before her Marriage, with the Conſent of B. her then in- 

tended Huſband, conveyed an Eſtate to her ſeparate Ule, and after 

Marriage borrowed 25 J. upon her Bond; ten Years afterwards ſhe 

made her Will, and thereby gave ſeveral ſpeciſicł Legacies, and made 

C. and D. Executors ; on As Death B. her Huſband poſleffed him- 

ſelf of 24 J. of her Money, and then the Obligee brought a Bill 

\ es © ainſt the Executors and B.—— C. confeſſed Aſſets (a), but B. in- 
8 ſiſted upon the Statute of Limitations; tho” a Bond given by a Feme 
and ſome ad- Covert is merely void, and in that Reſpect differs from a Bond given 
_— an Infant, which is only voidable; yet in this Caſe all the ſeparate 
ſhall de de. Eſtate of the Feme Covert was a-Truſt Eſtate for Payment of Debts, 
creed againſt and a Truſt is not within this Statute (b), from whence it ſeems that 
2 og the Plaintiff ought to be at Liberty to proſecute all the Defendants, 
Honour, it in order to be paid out of the-ſeparate Eſtate-left by the Feme Covert; 
cannot be ma- to which Purpoſe ſuch thereof as is undiſpoſed of by the Will ought 


terial, ſo as to to be firſt applied; and if that not ſufficient, then the Creditors to 


— — 


excuſe the 

ur be paid out of the Money-Legacies given by the Feme ; and ſuppo- 
— ſing there is ſtill a Deficiency, all the ſpecifick Legatees ought to 
Executors of contribute in Proportion, and all the Executors to account for the 


the Feme Co- Feme's perſonal Eſtate, Coſts reſerved. Per the Maſter of the Rolls, 
vert has ad- l 2 Will. Rep. 144. 


mitted Aſets, Trin. 1723. Norton and 
ſor be migbi 

admit Aſſets, and yet have none, nor any Efate of his own ; and it would not be reaſonable that this ſhould 
prevent a Creditor from proſecuting the other Executor, or the Huſband, who may have poſſeſſed themſelves 
of Part of the ſeparate Eſtate, and ought to be reſponſible. bid. 145. (5) Jide the Caſe of 
Blakeway and Earl of Stafford. = 


15. The Wife has a ſeparate Maintenance, with Power to diſpoſe 

of it by Will; ſhe accordingly makes a Will, and thereby gives away 
more than ſhe had to diſpoſe of. Decreed that the Hufband's Eſtate 
in the Hands of another (he being now dead) is ſubjef? by Law of 
the Funeral Charges of his Wife. Cor the Maſter of the Rolls. Trin. 

9 Geo. 1. Bertie and Lord Cheſterfield, 2 Mod. Ca. in Law and Eq. 31. 
16. A. having Lands and a per ſona! Eſtate before her Marriage, 
conveys all ber Eftate to her ſeparate Uſe, to which the intended 
Huſband was a Party ; and he covenanted that he would not interfere 
with it, On this Eſtate there was a Mortgage for 3001. which be- 
Ae fore theſe Conveyances (executed *) he verbally promiſed to diſcharge, 
— drm During the Coverture the Mortgage was aſſigned over, and he cove- 
nanted thus: That I or my Wife ſhall pay it. The Huſband and 
Wife lived with great Affection together, and he conſtantly received all 
the Profits of this ſeparate Eſtate, He died, having never paid off 
the Mortgage, leaving Children which he had by a, former Venter 
Fortunes: Theſe the Wife maintained after his Deceaſe ; ſhe brings 
ber Bill, ½, That her Huſband's Effects ſhould be applied to the 
Redemption of the Mortgage. 2dly, To have an Account of the 
Profits of her ſeparate Eſtate received by the Baron. 3d/y, To have 
an Allowance for the Maintenance of his Children after his Deceaſc. 
It was decreed, that the Huſband's Effects ſhould not be charged to 
redeem the Mortgage, nor be accountable for the Profits of her ſepa- 
rate Eſtate received by him ; and that the Maintenance ſhould be 
counter-balanced by the Intereſt of their Fortunes. On a Rehear- 
ing, King C. ſaid, that there is no Foundation to charge the Husband 
with the Payment of” the Mortgage, for by the Statute of Frands it is 


not a Charge, unleſi reduced into Writing : All is at an End when 
there 
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there is an Agreement in Writing; all the Converſation was only a 
previous Step. This is the ultimate Settlement of the whole Affair, 
on matute Conſideration of every Thing; as between him and the Mort- 
gagee be nigbt be charged, but not by the Wife.——As to the Receipt 
of the ſeparate Maintenance, if they lived together amicably, it ſhall 
looked upon as dene by the Wife's Conſent ; as to the Maintenance 
ſhe has taken it upon herſelf, and it doth not appear but the Intereſt 
is. ſufficient for. that Purpoſe. Decree affirmed, Trin, 11 Geo. 1. 
Chriſtmas and. Chriſtmas, . Sel. Ca. in Chan. 20. . 
17. The Plaintiff's Wife had by cruel Treatment been forced to Ground: and 
leave her Huſband; and carry away with her two young Children, 5 — 4 , 
which by her Labour, and Aſſiſtance of Friends, ſhe maintained 120. Ca. 16. 
without any Help from the Plaintiff. They lived thirty Years, or 8. C. i reti- 
thereabouts, ſeparate; one of the ſaid Children being a Son and grown — 
up, and ſettled in the World, became poſſeſſed of ſome perſonal 
Eſtate, and particularly of two ſeveral Bonds of 100 J. each, one on 
the Euſi- India Company, and the other on one L. The Son being 
thus poſſeſſed made his Will, and thereby deviſed L.s Bond to his 
Father (the Plaintiſf) and gave the Eaft-India Bond to his Mother 
to her oαι Uſe, and ſo as bis Father ſhould have nothing to do with 
it, and made his Mother ſole Executrix and Refiduary Legatee, and 
died. The Executrix proved the Will, and delivered L.'s Bond to 
the Plaintiff, who releaſed her as Executrix to her Son; after the 
Executrix growing old and infirm, offered the Eaſt-India Bond to 
Defendant, (with whom and in whoſe Family ſhe had lived as a Ser- 
vant all or the greateſt Part of the Time ſhe was parted from her 
Huſband) and deſired he would take the ſame to maintain her for her 
Life, which the Defendant refuſed, whereupon ſhe applied herſelf to 
ſeveral others for the ſame Purpoſe, but ſuch Application proving 
fruitleſs, ſhe addreſſed herſelf again to the Defendant, who at laſt, 
in Confideration of ber long and faithful Service, and long Continuance 
in bis Family, was prevailed with to come to ſuch Agreement with 
her, but the ſame was only by Parol, and not reduced into Writing; 
yet in Execution thereof the Defendant told and ſtrictly charged his 
Wife and only Son, in Caſe of his Death before them and the ſaid Exe- 
cutrix, to keep and maintain her as long as ſhe ſhould live, on the 
Confideration aforeſaid; which they both promiſed to do. And the 
Executrix, in Execution of her Part of the Agreement went, with 
the Defendant, to the Eaſ-India Houſe, and ſhe received all the Di- 
vidends and Intereſt due on the ſaid Bond, and then cancelled the 
ſame, and directed a new one to be made in the Defendant's Name, 
and which was accordingly done. The Executrix dying in a Year's 
Time, or thereabouts, Plaintiff brought his Bill againſt the Defendant, 
and charged his ſaid Wife the Executrix with having eloped from 
him, and carrying this Bond away with her, and which he charged to 
be his Property, The Defendant by Anſwer inſiſted that ſhe did not 
clope, but was forced from the Plaintiff as aforeſaid : That ſhe was 
an honeſt, ſober and induſtrious Woman; that ſhe. had maintained 
herſelf and Children as aforeſaid ; that ſhe. lived with the Defendant 
and in his Family the greateſt Part of the Time ſhe was from the 
Plaintiff; that ſhe always bchaved herſelf very well, and that to the 
Plaintiff's Knowledge, who came ſeveral Times to ſee her at the De- 
tendant's Houſe, The Anſwer alſo ſet forth the Bond in Queſtion ſo 
to have been the Plaintiff's Son's, and ſo deviſed to the Mother, and 
after veſted in the Defendant as aforeſaid, with all the Circumſtances 
above mentioned, On reading the Proofs, the Anſwer was well ſup- 
Yor, II, R c ported, 
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orted, and particulary it appeared from the Evidence of the Srriuener 
ark drew 4 the true Intention of the Teſtatur that 
tbe Eaſt-India Bond ſbould be to the ſeparate Uſe of. bis Mother, free 
from all Controul and Interpoſit ion of the Plaintiff, Bill diſmiſſed; 
The Court declaring that. the Meaning of the Teftator was plain that 
this Bond ſhould be for the ſeparate Uſe of bis Mather, and that be 
did but bis Duty therein; and that the Agreement having been i ſo exe- 
cuted as aforeſaid on both Sides, was of ſuch Sort as ought to be efta- 
bliſhed in a Court of Equity. Hil. 11 Geo. 1. Reffe and Budden, 
Tn this Caſe 1 7.5 deviſed Lands in Fee to his Daughter the Wife of B. 
* for her ſeparate and peculiar Uſe, exclufrve of ber Huſbarid, to hold 
read par! the ſame to her and ber Heirs, and that her Huſband ſhould not be. 
Evidence ® "Tenant by the Curteſy, not have theſe Lands for his Life, in Caſe be 
ator did ſurvived his Wife, 2 that they ſhould upon the Wie's Death go to 
not intend her Heirs, The Teſtator dies, and B. the Huſband becomes a 
eſe Lan Bankrupt; the Commiſſioners aſſign theſe Lands to C. in Truſt: for 
ble to the the Creditors; and upon C.'s bringing an Ejectment, the Wife by ber 
Huſband's next Friend prefers her Bill againſt C. the Aſſignee and her Huſband, 
the Coure to compel them to aſſign over this Eſtate to her ſeparate Uſe. Sir 
would not Joſeph Fekyll, Maſter of the Rolls, took it to be a clear Calc, that it was 
8 ER a Truſt in the Huſband, and that there was no Difference where the 
be read, : Truſt was created by the Ad of the Party, and where by the Act of 
| Being in the Law. As in Caſe of a Deviſe charging Lands with Debts or Lega- 
2 4 So cies, the Heir taking ſuch Lands by Deſcent would be but a "Truſtee, 
which by the and no Remedy for theſe Debts or Legacies but in Equity; ſo in the 
_ . principal Caſe there being an apparent Intention and expreſs Declara- 
Writins tion that the Wife ſhould enjoy theſe Lands to ber ſeparate Uſe, by 
Bid. 318. that Means the Husband, who would otherwiſe be intitled to take the 
Profits to his own Uſe during the Coverture, is now barred and made a 

Truſtee for his Wife : And that it the Bankrupt bad been a Truſtee 

far FJ. S. his Bankruptcy ſhould not in Equity affect the Truſt Eſtate; 

and that in the principal Caſe, tho' the Huſband might be Tenant by 

the Curteſy, yet he ſhould be but a Truſtee for the Heirs of the Wife , 

and that where the Teſfator had a Power to deviſe the Premiſſes to 

" Truſtees for the ſeparate Uſe of' the Wife, this Court, in Compliance 

with his declared Intention, will /upply the want of them, and make 

the Huſband Truſtee; and the Aſſignee, who claiming under the 
Huſband, can have no better Right than the Huſband, muſt: join 

in a Conveyance for the ſeparate Uſe of the Wife. Decreed accord, 

Mich. 172 5. Bennet and Davis, 2 Will. Rep. 3 16. F722 

Finer's As. 19. A. by his Will gave two Legacies to his Daughter B. of 5007. 
Tic. Bares each, one of them for ber ſole and ſeparate Uſe, fhe being married 
(E. a. 7.) Ca, without a Settlement, A Decree. was obtained for placing out theſe Le- 
om ** gacies for B. s Benefit. B. s Huſband, upon Petition to Lord Chan. 
ald Halben, Macclefield, obtained an Order (his Wife conſenting) for one 5oo l. 
c. C. accord. and the other 500 J. by Conſent, to be laid out for the ſeparate Uſe of 
the Wife ; the Huſband and Wife (ſhe being 19) join in an Affign- 
ment of the laſt 5001. to ſure a Debt to D. and the Husband be- 
comes a Bankrupt. D. brought a Bill againſt the Aſſignees under the 
Commiſſion, and alſo againſt the Huſband and Wife ; and King Lord 
Chan. decreed. the Aſignment good, and the Re/idue to be paid to the 
Aſſignees, The Wife rehears, alledging that ſhe was poor, and not 
able to produce the Order of Lord Macclesfield. Objected, that the 
Order was voluntary, and did not bind Creditors. Objected alſo, that 
the Aſſignment was good, it being of her ſeparate Eſtate, tho under 
| twenty- 


* 
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Baron um Femme. - 
twenty-one 3 and that Tefants 'may execute a Power by an Attorney. 
Lord Chan. As to the Objection, that the Order was voluntary, and 
did not bind Creditors, he faid, that is a hard Cenſure on the Pro- 
ceedings of this Court, and ſuch Settlements are uſual Practice, and 
this preſent one is according to the Will. —= Where the Huſband = 
makes a voluntary Proviſion for the Wife to take Place after his 
Death; it has been adjudged fraudulent, but here it is ſet apart im- 
mediately. As to the Aſſignment itſelf, he admitted that if the Feme 
had been. Sole it had not been good; but the Caſe is ſtronger, becauſe 

n. a Feme Covert ; and though in Cafes of meer Powers or Au- 
thorities Infants may execute, becauſe nothing moves from them, yet 
this is an Intereſt, and can no more be departed with in Equity by an 
Infant, than by an Infant's Afignment of a legal Eſtate at Law. 
Decree varied, Trin, 1734. Halſey and Batham, MS. Rep. 
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1. J S. died, having his Daughter's Portion left by ber Grandfather i Pram. Rep. | 


* in bis Hands, J. S. s Wife had ſeveral Jewels, ſome whereof 35+ * 
ſhe had before Marriage, others were bought by her during the Co- Trill Ch 
verture, J. S. allowing her a yearly Sum for her own Expences, out S. C. in poti- 


of which the ſaved Money to purchaſe thoſe Jewels; the Queſtion 47 wn 


was, whether thoſe Jewels ſhould be liable to make good the Daugh- Wife's buying 
ter's Portion, or whether the Wife ſhould have them as Parapher- 3 
nalia? Ruled fer Finch Lord Keep. That if there was not ſuffi- — 22 
cient for Payment of Debts, the Wife ſhould have no Parapbernalia; the Cobabita- 


TIE 8 | . tion, that will 
for it is not fit ſhe ſhould ſhine in Jewels, and the Creditors in the ne no Dif. 


mean Time to ſtarve; and he ſaid, if the Wife ſhould have the ference, for if 
Jewels; and her Daughter want Bread, this would be to turn the the Wife out 


Childrens Bread into Stones. Trin. 1674. Lady Tirrels Caſe, MS, 1 


Rep. ſaves any 

Thing out of 
her yearly Allowance, this will be the Huſband's Eftate, and he ſhall reap the Benefit of his Wife's Frugality, 
becauſe when he agrees to allow her a certain Sum yearly, the End of the Agreement is, that foe may be provided 
with Clothes and other Neceſſaries, and whatever is ſaved out of this redunds to the Huſband, Per Lord Keep. 
Bid. But if there be a Separation, and the Wife hath a ſeparate Maintenance, there whatſoever ſhe ſaves 
ſhall be for her own particular Uſe ; and ſo it was ruled per Lord Coventry in Sir A. Gorge's Caſe; and the 
Reaſon there is, becauſe when the Wife lives from her Hoſband, he is not liable to her Debts. Per Lord 
Keep. in S. C. who ſaid, he never Anew any Paraphernalia allowed but wchere the Party was Noble either by 
Birth or Marriage. MS. Rep. and alſo 1 Freem. 304. in S. C. 


2. Paraphernalia being only Superfluities and Ornaments to the 
Wife, is the Reaſon the Law hath ſubjected them to the Husband's 
Debts, rather than that his Creditors ſhould ſtarve ; but where the 
Wife has a /eparate Allowance made before Marriage, and buys Jewels 
with the Money ariſing thereout, they will not be Aſſets liable to the 
Husband's Debts, Per Lord Chan. Trin. 1710. Willſon and Pack, 
Prec. in Chan. 295, 297. 
3. Upon a Marriage-Settlement Pin-Money was reſerved for the Vide the Cafe 
Wife, (viz.) 50 l. per Ann. for ber Apparel and private Expences, f Prue and 
ſecured by a Term for Years; the Huſband died, and ſoon after the . 11. 
Wife died, upon which her Executors demanded 500 J. for ten 
Years Arrears of this Pin-Money ; but it appearing that the Huſband 
maintained her, and no Proof that ſbe bad ever demanded it, this 
Claim was diſallowed. King C. Hil. 172 5. Thomas and Bennet, 


2 Will. Rep. 341. 
1 4. An 
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Cours of E. 4. An Huſband woluntarily and after Marriage allows his Wife for 
quiry have her ſeparate Uſe (calling it her Pin-Money) to make Profit of all But- 
taken Notice | f a F L 

of and allow- ter, Eggs, Pigs, Poultry and Fruit, beyond what is uſed in the Family, 


ed Fwme C. out of which the Wife ſaves 100 l. which the Husband borrows, and 
werts te hee dies; the Wife was decreed to come in as a Creditor for this 100 J. 


ſeparate In- x 1 . | 
=" their before the Maſter, eſpecially there being no Creditor of the Husband to 


i 


Heſpand's 4- contend wwith (a). Talbot C. Mich. 1734. Slanning & al and Style 


cement, : 
this 1001. be- & econt', 3 Will. Rep. 334, 337, 338, 339. 
ing the Wife's | | "I oe r 
Savings, and here being Evidence that the Huſband agreed thereto, it ſeems bat a reaſonable Encouragement to 
the Wife's Frugality, and ſuch Agreement would be of little Avail were it to determine by the Huſband's Death z 
that it was the ſtrongeſt Proof of the Huſband's Conſent that the Wife ſhould have a ſeparate Property in the 
Money ariſing by theſe Savings, in that he had E with her to lend him this Sum, in which Caſe he did 
not lay Claim to it as his own, but ſubmitted to borrow it as her Money. Per Lord Chan. 181d. 338. 
(a) The Court cited the Caſe of Calmady and Calmagy, where there was the like Agreement made betwixt Huf. 
band and Wife, that upon every Renewal of a Leaſe by the Huſband #xvo Guineas ſhould be paid by the Trnant 
to the Wife, and this was allowed to be her ſeparate Money. Ibid. 339.———MS. Rep. Starway & al” and Styles 
E econt', Mich. 8 Geo. 2. S. C. ſtated thus: The Huſband's Executors brought a Bill againſt the Wife for a 
Diſcovery of his perſonal Eflate, and the Wife brought a Croſs Bill, and (inter al) inſiſted upon being admitted a 
Creditor for 100 |. lent her Huſband, <which ſhe had acquired by her Frugality ; for the Huſband allowing a 
certain Sum for Houſe-keeping, agreed by parol that what He could ſave out of that ſhe might apply to her owon 
Uſe ; and the Agreement being . proved, and alſo the Lending the Money, Lord Chan. decreed that ſhe was a 
Creditor, and intitled to the Money; and cited Ca/mady and Calmady, where the Wife had ſeveral Hundred 
Pounds on ſuch a parol Agreement, and the Money allowed to her by this Court; and Fazater/y, Counſel with 
the Woman, cited Bains and Ballat, where the Huſband gave the Wife ſeveral broad Pieces, and decreed that 
ſhe ſhould retain them after his Death; and in Mangey and Hungerford, where the Wife had ſaved a conſider- 
able Sum of Money out of Houſe-keeping, and a Bill bei f brought againſt her for a Diſcovery of what ſhe 
had ſaved, ſhe inſiſted ſhe was not bound to a Diſcovery ; and on Exceptions the Anſwer was held ſufficient. By 
Lord King. In the principal Caſe the Widow claimed her Gold Watch, and ſeveral Gold Rings, given at the 
Burial of Relations, as her Parapbernalia. And the ſame was decreed her by Talbot C. bid. 


5. An Huſband on Marriage and in Conſideration of a conſiderable 

Portion, ſettled 100 J. per Ann. Pin-Money, in Truſt for his Wife 

for her ſeparate Uſe, which becomes in Arrear; and then the Huſ- 

band by Will gives the Wife a Legacy of 500 J. after which there is 

a farther Arrear of the Pin-Money, and then the Huſband dies; the 

Legacy being greater than the Debt, ſhall be a Satisfaction of the 

Arrears of the Pin-Money due before the making of the Will. 
Talbot C. Eaſt. 173 5. Fowler and Fowler, 3 Will. Rep. 3 51. 

6. Where P:n-Money is ſecured to the Wife, and the Husband 

| provides her with Clothes and Neceſſaries, this during ſuch Time as 

(4) i the ſhe is fo provided will be a Bar (b) to any Demand for ber Arrears 
Caleof Powell of Pin-Money, Per Talbot C. in the above Caſe, Ibid. 55. 


©. aud. Cox, P. 151. Ca. 11. and Thomas and Bennet, P. 155, Ca. 3. 


7. It a Lady has Pin-Money ſecured by a Term, and runs away 
and lives in Adultery, and the Truſtees proceed at Law to recover 
the Term, it ſeems they will be reſtrained ; for Pin-Money was never 
deſigned to make Women independant of their Husbands, and ſupport 
them in Vice. But if ſbe left him by ill Uſage, or other reaſonable 
Grounds, or the Husband acquieſced in her Departure, Equity won't 

(9 2. What interpoſe. Sir R. More and Earl of Scarborough (c), MS. Rep. 


Tear. 


(O) Jn 
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o) In what Caſes a dul made e a gent 
1 Covert is Food, | 

Tamar q [63 
TN 7 Caſe it was declared per Lord Chan; That if the Wife ⸗ Ens, FR 
do make a Will and give Leghcies, &c. altho the Huſband 70;5-©- i 


did promiſe her to perform it, and gave her Leave to make it, nay —A Feme 


altho' he did after the Death of the Wife aſſent to it, yet he is not Covert can. 


not make a 


bound by it, and the Performance of it in him is only honorary, unleſs Wal ever as 
he did agree before Marriage that ſhe ſhould do it, — then he will be Executrix 


bound by his Agreement; but all Promiſes. after, nay if the Wife fl ibvat her | 


makes him Executor, and he proves the Will, yet he is bound no far- Conſent. Per 
ther than in Honour, for the Will of a Wife is 4 void Thing, and ## C. ] 


it is in Strictneſs no Will; And if a Bond be given to perform z. Richarden 


the Will of a married Woman, and ſhe makes a Will, it hath the and Sas, Ca. 


a Writing, and nothing elſe. - Trin. 1681. CH ell and ** 5: R. Temp. 
Blackwell, MS. Rep. We 3. Where 


Executriæx and 


marries, there ſhe may make a Will 2vith Conſent of zer Huſband. Per Holt C. J. Hil. 1 Am. B. R. 1 Salt. 


313. Ca. 20. Went. Off. Exec. 201. ſays, ſhe may make a Will of ſuch Goods which She has as Executrix ; 
and if ſhe make a Will of Goods which ſhe has as Exetutrix, and f Debts otherwiſe due to her, the Will is 
good as to the firſt, and void as to the laſt; and in ſuch Caſe her Executor ſhall take the firſt, and the Huſband 
as Adminiſtrator the laſt, ſo that in ſuch Senſe ſhe dies teſtate and inteſtate, and having both an Executor and 
Adminiſtrator. But in Caſes in B. R. Temp. Arn. P. 221. Ca. 14. Eaft. 8 Am. it is ſaid, that a Feme Co- 
vert cannot deviſe what ſhe has as Executrix without her Baron's Aſſent; and therefore a Prohibition was granted 
to the Spiritual Court to hinder the Proving ſuch Will. 


2. A Feme Covert has Power given by her Huſband to make a 
Will; Probate of ſuch Will per Teſtes is ſufficient Proof, becauſe as 
to that Purpoſe the Huſband has made her a Feme Sole, and no Pro- 
hibition will lie. Mich. 1697. Balch and Wilſon, Prec. in Chan. 84. 

3. Though in Stri&neſs a Feme Covert cannot make a Will, yet 
being impouered to make a Writing in Nature of a Will, the Writing 
will operate as a Will, Per King C. Trin. 1923. 2 Will Rep. 62 4. 

4. Where a Power is given to a Woman to diſpoſe by Will, and 
ſhe afterwards marries, it was decreed that the Marriage is a Suſpen- 
fion of her Power; but if ſhe ſurvives her Huſband, the Power re- 
vives, But quere inde ; ; for the Lords ſent to have the Opinion of the 


Judges upon it. February q, 1727. Rich and Beaumond, Viner' F = 4. . - fon 
Abr. Tit. Baron and Feme, (R. a.) Ca. 26. hs 


5. A Woman's Marriage i is a Revocation of her Will. Per King Lide 4 Reh. 6 1. 
C. Trin. 1731. in Lo Cotton and Layer, 2 Will, Rep. 624. 


(F) Divozce ; Caſes in general relating there- 
unto. 


1. 1 Bill was brought by a Widow to have Dower of her Pre. in Char. 
Husband's real Eſlate, and a Share of his perſonal Eſtate, 111. S. C. 

for herſelf and Child by him; he dying inteſtate, and Adminiſtration ©* 5 
granted to another, becauſe there was a Divorce between them d 

Menſa & Toro. The Maſter of the Rolls ſaid, ſhe muſt go to Law 

to try if ſhe was intitled to Dower, there being no Impediment ; 

and as to that he diſmiſſed the Bill. The granting Adminiſtration is 

in the Eccleſiaſtical Court, but the Diſtribution does more properly 

Vo I. II. 8 1 belong 
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158 Baron and fem. 
belong to this Court; but fince jn the Ecclefiaſtical Court ſhe 78 not 


— — 


fuch a Wife as is intitled to Adminiſtration, his Honour would decree 


"no Diſtribution, but diſmiſſed the Bill as to that, too; and ſaid, if 


ſhe could repeal that Sentence ſhe would then be intitled to Diſtribution, 


Eaft, 1700. Shute and Shute, MS. Rp. 
2 Mod. Ca. in 4 £ Fam Sole being poſſeſſed of a Term for Years, married F. S. 
Laxw.and Eq. ho was afterwards divorced d Menſd & Thoro, and ſhe had Alimony 
Pant de allied ber; and the Huſband intending to fell the Term, an In- 
Injundticnwes junction was moved for, which the Court denied at firſt to grant, 
at firſt denied; gecuuſe the Divorce did not deſtroy the Marriage; but that the Merits 
nerds erouſe the Divorce did ot der | 
apr okay the of the Cauſe might come before the Court, and on Conſideration of 
Huſband kad the Hardfhip of the Caſe, and that the Wife could have no Remedy 
** Term if this Term was fold, an Injunction was granted ; for though the 
in his on Marriage continues notwithſlanding the Divorce, yet the Huſband 
Right before does nothing as Huſband, nor the Wife as Wife, Trin. 9 Geo. 1. 
Margo an" Anon. MS. Rep. 
TR tis Wi, and ths ad Amen dowel, this Court would never have granted an Injunction 


ta 
hinder him from ſelling ; and certainly v the Marriage continues, (as it does notwithſtanding the Divorce) 


he hath the fame Power to diſpoſe the Term which he hath in Right of his Wife as if it had been in bis own 
Right; bur at laſt an Injunction was granted for the Reaſons in the MS. Rep. 0 


3. In Caſe of a Divorce 2 Menſ# & Thoro, Baron and Feme live 
ſeparately, and the Feme has a Child; this is a Baſtard, for the 
Court will intend Obedience has been paid to the Sentence, Eaſt. 


1734. in Caſu Sidney and Sidney, Talbot C. 3 Will. Rep. 27 5. 


Bills; 
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(4) ) Ju what Cates « Sim wit i ks, & con-; — — an b 
iuhom it may be bꝛougbt. 


(B) Who are to be Parties to a Bill. 
(c) Bills of Diſcovery, 

O) Bills of Peace. | 
(E) Supplemental aid amended Bills. 
(F) Bills of Interpleader. 

(G) Bills of Review; | 

(H) Bills Oꝛiginal after a Decree, 

(I) Bills taken pro Confeſſo. 

(KT) Bills of Revivo2. 


(L) Bills to examine „ in . rei memoriam (a). (a) Yide alſo 


Tit. Evidence, 
5. 


— 


(4) In what Caſes a Bll will lie (5), & be n 
econt And by whom it may be bought. 


wt Recovered a Judgment againſt the Defendant's Father, and Prec. in Chan: 
Plaintiff (tbe Sberiff's Officer) levied 20 l. of Goods in the 4 . 
Father's Poſſeſſion; the Defendant brought Trover againſt 24 1 
the Plaintiff, pretending the Goods were fold to him by a Bill of S. C. and P. 
Sale, but on Evidence the Sale was proved fraudulent ; whereupon a rel is 
Verdict was directed to be given for the Defendant, but for want bi aur. the 
of bis proving a Copy of the Fudgment, as it was held be ought, the Defendant in 
Jury, for that Reaſon only, found for the Plaintiff. On a Bill brought — * 
for Relief, the Defendant by his Anſwer inſiſted on his Property Bil. which 
under the Bill of Sale and Recovery at Law, where the Matter is pro- n 4 ung 
perly triable, and relied on that without going to Proofs; but the N 
Plaintiff fully proved his Caſe, and that the Fudge altered his Di- chen Defen- 
rections only for want of Proof of the Judgment, and diſproved the cn — 
Anſwer in ſome Particulars. A perpetual Injunction was granted on his Pro- 
againſt the Judgment, and the Defendant to pay Coſts; for though it PV» Tc: 
was examinable at Law, ſo it was in Equity too; and Plaintiff having 
ſet out the whole Matter, and proved it to be true, if it were not ſo, 
the Defendant might have dif proved it. Trin. 1704. Kent and Bridg- 
man, MS. Rep. 

2. Bill lies to perpetuate Teſtimony, &c. before Trial, on Aﬀida- 
vit annexed that the Plaintiff's Witneſſes are inßrin and unable to 
travel. Hil. 170g. Philips and Carew, 1 Will, Rep: *. 


3.4 


1 
= * „ * s & £4 


= 8 
* * 
„e 1 "+ * * * „„ B 77 e * „ „„ + * 
TY - 


3: A Bill does aer lie for an Owner FA Quyit-Rent, in order to 
ſettle what Proportion his Quit-Rent ſhall pay to the Land-Tax, and 
fuch a Bill was diſmiſſed with C. Per Cowper C. Mich. 1716, 
Brockman and Honywood, 1 Vill. Rep. 328. 5 | 
4. Bill to ſet aſide Leaſes made uant to a Power, diſmiſſed, be- 
cauſe a Matter rely \determinable at Law, I. e. whether the Power 
was well executed or not.—And per Fehyll, Maſter of the Rolls, 
if a Bill is brought for a Matter properly determinable at Law, De- 
fendant ought to demur, and not ſuffer the Cauſe to go on to a Hear- 
ing; and if the Bill be diſmiſſed upon Hearing, Defendant ſhall not 
have Coſts ; and where the Title is purely Matter of Law, though 
the legal Eſtate is veſted in Truſtees, the Ceſtuy gue Truſt ought firſt 
45 to the Truſtees to make Uſe of their Names at Law before 
ie brings a Bill in Equity; for a Bill in ſuch a Caſe is only neceſſary 
where the Truſtees refuſe their Names to be made Uſe of in an Ac- 
tion to determine the Right. Eaſt. 4 Geo. 1. Tichburn and Leigh, 
Viner's Abr. Tit. Coſts, (Q.) Ca. 14. RESET. 8 
5. Bill for Diſcovery of the Conſideration of a promiſſory Note for 
2751. ſuggeſting that it was given ex furpi cauſa to ſmother and 
make up a Felony, &c, Defendant by his Anſwer ſays, that he loſt 
ſuch a Sum, and verily believes that it came to Plaintiff's Hands, and 
that was the real Conſideration of giving the Note. Couper C. diſ- 
miſſed the Bill with Coſts; for what the Defendant has ſworn, (not 
being diſproved) is a ſufficient Conſideration to ſupport the Note. 
Mich. 4 Geo. Guiborn and Fellows, Did. Tit. Conſideration, (B) 
C2. 20. — | | 
6. In Caſe of a Bargain for Corn, to be delivered upon a Day 
certain at ſuch a Market, at ſuch a Price, and the Corn is not de- 
livered according to the Contract, the Buyer ſhall not by a Bill in 
Equity compel the Seller to a ſpecifick Performance of this Agree- 
ment, but is left to his Remedy at Law for Breach of the Agreement 
to recover Damage, (i. e.) the Difference between the Price agreed on 
by the Parties, and the Price of Corn upon the Market Day, Said 
by Lord Chan. Parker in Cuddee and Rutter, Trin. 6 Geo. 1. Tbid. 
Tit. Contract and Agreement, (M) Ca. 21. 
7. Defendant agreed with Plaintiff to transfer to him 1000 J. South- 
Sea Stock, upon 20 November, at the Rate of 104 J. per Cent. and 
ve him a promiſſory Note for ſo doing, and received two Guineas 
of Plaintiff in Part of Conſideration Money; but Defendant in draw- 
ing the Note had put in the uſual Words, (or pay the Difference) 
which Plaintiff ſtruck out, and then Defendant ſigned the Note. 
Aſterwards, and before the Time of delivering the Stock, the South-Sea 
Stocks roſe in Value, and Defendant did not deliver the Stock at the 
Day, but a few Days after offered to pay the Difference, and ſubmits 
ſo to do by his Anſwer; but Plaintiff inſiſts to have the Stock actually 
transferred to him. Teky/l, Maſter of the Rolls, decreed a ſpecifick 
Performance of the Contract, and that Defendant do transfer the 
Stock, and pay the Dividends fince 20 November ; Plaintiff to pay 
Intereſt of the Money to that Time, and to have his Coſts, But on 
an Appeal Parker C. reverſed the Decree, declaring that he would 
always diſcourage Bills of this Kind; but ſince the Defendant did 
ſhuffle with Plaintiff, and not offer to pay him the Difference till two 
Months after the Day, he would not diſmiſs the Bill; but the Maſter 
to inquire what the Difference was at the Day, and Defendant to 
pay it to Plaintiff with Intereſt, but no Coſts, Trin. 6 Geo, 1. Cud- 


dee and Rutter . Did. 
1 8. Bill 
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9. Bill for a ſpecifick Performance of a Contract for 1000 J. York 
Buildings Stock, at 105 J. per Cent. diſmiſſed, for that this Court 
will not carty theſe Sorts of Contracts into Execution, but leave the 
Parties to their Remedy at Law for the Difference, but no Coſts, be- 
cauſe the Defendant's Anſwer was falſified in ſeveral Particulars. 
Per Macclesfield C. Trin. 8 Geo. Doriſon and Weſtbrock, Viner's Abr. 
Tit. Contruct and Agreement, (M) Ca. 22. | 
9. Where Papiſts are not diſabled by the Stat. 11 & 12 J. 3. to. 

bring a Bill, vide the Caſe of Carrick and Errington (a), Trin. (a) Vid this 
9 Geo. 1. 2 Med. Caſes in Law and Eq. 33. > £4 
10. An Ejectment was brought by A. upon a Leaſe for Years made 4 * 
to B. rendring Rent, with a Clauſe of Re-entry for Non- payment of the * * 25 
Rent, and for Non- performance of the Covenants, and the Breach uas S. C. accord. 
aſſigned generally for Non- performance of the Covenants in the Leaſe, 

and A. proved a Breach of Covenant for ,not keeping of a Bern well 

thatched ; thereupon A. had a Verdict, and B. was turned out of Poſ- 

ſeſſion, and then A. dies, The Bill was exhibited againſt A.,'s Admi- 

niſtrator to be relieved againft the Verdict, and to have a new Leaſe 
granted for ſo much of the Term of the firſt Leaſe which was not 

expired. Lord Chan. faid, he could not apprehend what Damages the 
Adminiſtrator could ſuſtain if the Leſſee ſuffered the Buildings to be 

out of Repair, ſo as he kept the main Timber from being rotten, 

and left all in good Repair before the End of the Term; therefore 

it was referred to a Maſter to ſee what Damage was done (if any) 
for Non-performance of Covenants, and at what Time, Hl. 

10 Geo. 1. Hack and Leonard, 2 Mod. Ca. in Law and Eg. go. 
11. A Bill to compel Truſtees to enter to preſerve contingent Re- But every Re- 


i FR 


* 


£ 


mainders, is of the firſt Impreſſion, for their Title is merely at minder man 


Law. Per Lord Chan. Hil. 11 Geo, 1. in Caſu Neeves and Neeves (2 8 Right 
(b), 2 Mod. Ca. in Law and Eq. 142. | | Court of . 
| quity an 


pray the Aid thereof, to compel Perſons to * in the Deeds and Evidences relating to the Eſtate. Said er 
Lord Chan. . (6) Vide P. a. 


12, A Bill in Equity lies to have a Trial at Law for the Bounds of On ſuch 2 
a Manor. Ocfober 27, 1726. Lethulier and Caftlemain, Sel. Ca. in Bill each Side 


| muſt give 
Chan. 60, f Notes of the 


Bounds they claim; and if the Jury find Bounds different from the Notes given by either Side, thoſe different 
Boundaries to be indorſed on the Poftea. The Biſhop of Durham's Caſe; — And ſo it was ordered in the preſent 
Caſe ; only it being a Trial at Bar, it was ordered to be indorſed on the Habeas Corpus. Same Order made 
November 4, 1726. Hughes and Grames, Jbid, 61. | | | 5 


13. Equity will never countenance Demands of an unfair Nature Vines Abr. 
(e); as in the particular Caſe it was for attending at Auctions as een | 
Puff to enhance the Price of Goods; nor will Equity ſuffer them to S. C. PE 
be ſet up againſt juſt and fair Demands. In an Account a Croſs from a MS. 
Bill for ſuch Purpoſe diſmiſſed with Coſts. Before the Houſe of * 
| A . | be Lord Har- 
Lords, 6 March 1726. Walker and Gaſcoigne, Grounds and Rudi- court's. 
ments in Law and Eg. 89. | | (c) Rule; E- 
5 | | Me 9 guity abill pre- 
, g vent or redreſs Wrongs and Miſchiefs, and relieve againſt Fraud. 


14. Bill to be relieved againſt a Forfeiture for Non-payment of His Lordſhip 
Rent, by a Tenant at a Rack-Rent, after a Recovery in Ejectment. _ Kern 
Decreed, that upon Payment of the Rent and Coſts at Law and in Relief in theſe 
Equity, Defendant make a new Leaſe for the Remainder of the _ — 
Term to Plaintzf, but a Covenant to be inſerted for the Tenant 1 — 
to repair during the Term, rh u ſuch Covenant was in the former the Precedents 
Leaſe, King C. Mich. 12 Geo. Taylor and Knight, Viner's Ar. Tit. gn, feen. 
Chancery, (Y) Ca. 31. | | | lid. 
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162 Bills. 


15, In ſome Caſes a Bill in Equity lies to be relieved after a Verdis 
at Law; for per the Maſter of the Rolls, though the Court ought to 
be very tender how they help any Defendant after a Trial at Law in 4 


Matter where fuch Defendant had an Opportunity to defend himſelf (a); 
(a) Whereone Vet in ſome Caſes Equity will relieve ; as if the Plaintiff at Law re- 
recovered in covers a Debt, and the Defendant afterwards finds a Receipt under the 
Trover againſt PJajntiff's own Hand for the Money in Queſtion, Here the Plaintiff 


2 Y recovered by Verdict againſt Conſcience, and though the Receipt were 


Company, on a jn the Defendant's own Cuſtody, yet not being .then appriſed of it, 
_ —— he ſeems intitled to the Aid of Equity, it being againſt Conſcience that 
Plaintiff a: the Plaintiff ſhould be paid tavice.— 80 if the Plaintiff's own Book 
Law, Equity appeared to be croſſed, and the Money paid before the Action brought. 
bug 3 Mich. 1727. in Caſu Gainſborough (Counteſs of ) and Gifford, 2 Will, 
the Plaintiff Rep. 425, 420. 8 


in Equity | x 
— at Law have dzfandid himſelf. Trin. 1703. Langabn and the African Company, Prec. in Chan. 221. 


16. A Bill in Equity will not lie to redeem a Mortgage of Cham- 
bers in an Inn of Court, (where the Students are to enjoy Quiet with- 
out Diſturbance) but the Plaintiff muſt apply to the Bench, and if 
not redreſſed there, then to the Judges of the Society, and the Courts 
at Weſtminſter have always declined meddling therein; and in the 
preſent Caſe the Maſter of the Rolls ſaid, he would not meddle with 
it; but the Benchers themſelves having recommended- it to Plaintiffs 
to come hither, and left them at Liberty to make this Application, 
his Honour was of Opinion that the Bill was proper, and decreed a 
Redemption. Hil. 1728. Rakeftraw & al and Brewer, 2 Will. 


(3) Set. Ca. in Rep. 511. - Decree affirmed by Lord King (6b) upon an Appeal, 
Chan, Tria. 12 July 1729. | 


11 Geo. 1. 5 | 

S. C. fays, his Lordſhip obliged them to ſhew that the Benchers of Gray's Inn would not determine the Matter, 
but had given Leave to go to Law; and faid, this Regard was to be had to all the Societies of Law, that 
all their Diſputes may be terminated among themſelves ; and that Lord Keep. Vrigbt refuſed to hear a Cauſe 
of this Nature, and ſent it back to the Benchers. In the preſent Caſe the Court determined the Right, and 
ordered that the Benchers ſhould ſetfle what was due for Principal, Intereſt and Coſts, and to take an Account' 


of the ſeveral Receipts and Allowances, 


17. One Tenant of a Manor cannot bring a Bill to quiet him in a 

. © cuſtomary Right which is common to all the other Tenants, 3 Fuly 

fc) Yide this 1729, Baker and Rogers (e), Sel. Ca: in Chan. 74. e 
2 8. Aſſignee under a Commiſſion of Bankruptcy died very much 
indebted by Bond, &c. and the Bankrupt's Creditors petitioned that the 
Adminiſtrator of the Aſſignee might account before the Commiſſioners, 
he having ſome of the Bankrupt's Effects in Specie in his Hands; 
but the Adminiſtrator denying this upon Oath, and ſwearing that there 
were Debts by Specialty beyond the Aſſets, the Court thought this proper 
97 for a Bill, and not for a ſummary Way of accounting before the Commi/- 

id Tit. fonerts. Trin. 1729. Ex parte Markland (d), 2 Will. Rep. 546. 

101. C. 6. 19. A Tenant having a Right to deduct for the Land- Tax, does 
not deduct, but pays his full Rent; a Bill will not lie to recover back 
(<} So held he Fax which ought to have been allowed (e); for the Tenant might, 


F4 
Wildiy and the Coopers Company, Mich. 1713. where the Bill was. brought by a Tenant to be relieve out of the 
Arrtars of Rent for the Taxes he bad aflually paid, on Account of Rent reſerved to a Charity that appeared to be 
_gxemprad from Taxes; and the Bill was diſmiſſed with Cofts —But more particularly in the Caſe of Atwood and 
Lawprey, at the Rolls, before Sir J. Zeky/l, Mich. 1719. where the Caſe was, One in 1683. in Sati faction of a 
Hass Dower, mortgaged Lands on Condition to pay 201. per Ann. whereupon the Court held, that this 
being as. annual Payment ſecured by Land, ſhould anfwer Taxes in Proportion as the Land paid; but refuſed to 
make tha Annuitant refund in Reſpett of the Payments ſhe had rectived Tax free, and for which the Party paying 
had red to deduct. 3 Will. Rep. 128. in 4 Nets. - FFF En bd 
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Bills. 
if be pleaſed, warve deducting the Tax. Said arg in Caſu Eaſt & Us' 
and Thornbury, Hil. 1731. 3 Vill. Rep. 126, 127. - 

20. Bill was brought againſt three of the Truſtees of the Sun-Fire - 
Offce to make good a Loſs by Fire, Fc. Plaintiff had a Policy, upon 
which he uſually paid 2 5. per Quarter, and which by the Propoſals 
was to be paid on the Quarter-Day, or within 15 Days after; and 
the Method of collecting the Money was by the Agents of the Office 
calling at the Perſons Houſes, which they ſometimes did within the 
15 Days, and ſometimes a few Days after; Plaintiff's Policy expired 
at Michaelmas 1727. and the 15 Days were out, and 14 Ofober 
the Agent of the Office did not call for the 2 5. and on the 15th of 
November following Plaintiff's Houſe was burnt, A. the Agent of 
the Office, examined for Plaintiff, ſwore, that if the Fire had not 
happened he ſhould have called on Plaintiff for his Quarterage the þ 
6th or 7th of ſame November. Lord Chan. King: In Law this Policy 
is an Agreement to inſure Quarterly as long as the Parties pleaſe. if 
This Inſurance was on Books, and the Party to pay Quarterly ; the 0 
Continuance, or not, depends on the Act of the Party inſured, (viz.) 
on his paying 2 9. per Quarter; and upon his paying at the Quarter, | 
or within 15 Days after, the Inſurers covenant to pay, &c. the Loſs, 
And in a Declaration at Law the Payment within the 15 Days muſt . VB 
be averred. If the Office had diſpenſed with the Time, and taken © 1 
the Premium after, this Court would have held them to it. But here 
it was neither paid nor tendred ; the Officer is appointed a Collector for 
the Benefit and Eaſe of the Perſons paying, &c. and to prevent any 
Miſunderſtanding, there js a Memorandum on the very Receipts ; 
that the Payment after the 15 Days was not to diſpence with the 
Term, and the Agent had no Authority after the 15 Days to take 
the Money. The Premium is the Conſideration, and is to precede ; 
and if the 15 Days be not the Time, what ſhall be the Time withig 
which it ſhall be neceſſary to pay? Bill diſmiſſed. Mich. 4 Geo, 2. 

Fiſher and Brocas, Viner's * Tit. Contract and Agreement, (F) 
Ca. 17. : . 

2 10 If a Man claims Lands in Equity, but knows not the Bounds, 

Equity will. grant a Commiſſion to. aſcertain them when the Right is 
eſtabliſhed ; but if the Right be not ſettled, the Party will be left to 

his Remedy at Law, Chapman and Spencer, Mich. 5 Geo. 2, MS. 

Rep. * n 5 121 1 un 21 £7 

22. A Bill cannot be brought. by a fingle Copyhalder to be relieved (a) Such a 
againſt an exceſſive Fine (#) becauſe this ought to be tried by a Bill diſmiſſed 
Jury; but a Bill may be brought in order to ſettle a general Fine to 3 9 4 
be paid by all the Copybold Tenants of a Manor, to prevent a Multi- Coseper and 
plicity of Suits ; and that with this Diverfity were the Caſes of Mid- 4 
aleton and Tackſon, 1 Chan. Rep. (8vo.) 33. and Popham and Lan- 165. ad 
caſter, Ibid. 96. to be underſtood, Said per King C. Mich. 1732. in 

Caſu Cowper and Clerk, 3 Will. Rep, 15 ũ7. * 

23. A Bill in Equity lies not for à Sati faction where the Thing 
ſounds in Damages, though it does to confirm a Cuſtom. Bovey and 
Tracey in Scacc, Trin. 6 Geo, 2, MS. Rep. 3 

24. Bill lies to compel a ſpec ie Performance of an Award, Lid Tit. 4- 
where the Party ſubmitting has received. the Money, in Conſidera- C. C. . 28. 
tion whereof he is to convey the Eſtate ſued for. Decreed per Sir Ca. 35. and 
Joſeph Jekyll, Maſter of the Rolls, Trin. 1733. Hall and Hardis, we _ 

3 Will. Rep. 187. | | 2p 

25. Lord of a Manor brings a Bill againſt a Tenant, 0 hold a 

large Deum belonging to the Manor, diſcharged of the Tenant's Claim of 
= a 
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a Right of Common thereon"; this is an improper Bill, and ſuch a Bill 
a) For by the was diſmiſſed with Coſts per Talbot C. (a), Eaſt. 1734. Holder and 
me Reaſon Chambury (0), 3 Will. Rep. 256. 


the Lord may FEE | i . 
bring a ſeparate Bill _ every Tenant of this Manor who ſhall ſet up the like Claim. Said per Lord Chan. 
Bid. 257. (5) Vide P. Ca. - . | | 


26. But a Bill to recover a Quit-Rent may be proper in ſome Cir- 
cumſtances; as where the Lands out of which it is claimed are wholly 
(c) Vide the uncertain (c); and where the Days on which the ſame is paid are alſo 


Caſe of North uncertain: But then theſe Things ought to be laid in the Bill, elſe a 


and the Earl X a , 
and Counts; of Landlord may be very vexatious to a Tenant, and make him ſpend in 


Straffors, his own neceſſary Defence more than three Times the Value of the 
Said per Lord Chan. Talbot, in the Caſe of Holder and 


Alſo that of Rent. 


the Duke of Chambury (d), ibid. 2 57. 


Bridgwater | 
and Sir Francis Edwards, Bart. upon an Appeal in Parliament from a Decree of the Court of Exchequer, 


February 1733. 3 Will. Rep. 257. cites it as taken from the Reporter's MS. (a) Vid. P. Ca. 


27. A Bill in Equity lies not to compel the Performance of an 
Agreement to pay Money in Conſideration of having ſtifled a Proſe- 
cution for Felony ; ſecus if to ſtop a Proſecution at Law tor a 


00 Rule; Fraud (e). Eaſt. 1734. in Caſu Johnſon and Ogilby & al, 3 Will. 


Matters of Rep. 2 77. 
Fraud are 
cogniſable in Equity as well as at Law. 2 Will. Rep. 156, 220. 3 Will. Rep. 279. 


28, A Bill lies in Equity to compel the Delivery of an Altar-piece 
undefaced. Talbot C. Mich, 1735. Duke of Somerſet and Cookſon, 
3 Will. Rep. 390. | | 
29. Creditors may have a Bill for Relief againſt Executors. Vide 
(f) Vide this the Caſe of Morrice and the Bank of England (J), Mich, 1736. 
Caſe, P. Caſes in Eg. Temp. Talbot 217. 
o. A Bill lies not to aſcertain the Bounds of a Manor in Part, 
unleſs. Plaintiff eſtabliſh by Proof what Shares he claims. Sir John 
Webb and Banks, Eaſt. 12 Geo. 2, MS. Rep, 3 | 
31. Bill was to compel an Account of an Oyſter Fiſhery, and for an 
Injunction to prevent Defendant's taking any more Oyſters, and to eſta- 
bliſh Plaintiff's Title, which was ſet forth under a Grant from Fac. r. 
under which Plaintiff's Anceſtors had been poſſeſſed until 1709. when 
Defendant, under Pretence of a Grant from K. Charles the Firſt, got 
into Poſſeſſion, Defendant demurred to every Thing but the Di. 
covery of his Title, becauſe Plaintiff”s Right was triable at Law, and 
not to be aſcertained here. Demurrer allowed, for that a Bill lies not 
J Note this. Againſt a fingle Perſon to eſtabliſb a Title before a Trial at Law (g) ;— 
And though a Lord of a Manor may come into Equity before his 
Title at Law aſcertained ; Or where ſeveral Perſons claim the 
% Rule; fame Right, to prevent Multiplicity of Suits (5), (becauſe a Trial 
Equity is to of one Perſon's Right cannot bind the others) the Court will 
A eobicit * entertain the Bill as a Bill of Peace, and direct one Iſſue, which: may 
Suits, or Cir- bind all; yet where one Trial af Law would aſcertain the Plaintif*s 
2 of Ac- whole Right and Title, ſuch Trial ought firſt to be bad. And as to 
the Account of Oyſters taken, that is a mere Action for meſne Profits, 
 aobich Plaintiff might ſupport after a Recovery in Ejectment. Lord 
 Teynham and Herbert, 18 Decemher 1742. Cor Lord Hardwick at 
- Lincolns-Inn Hall, MS. Rep. EN AG 
I | | 


(B) Who 


19A 100 e ail o notary tt Nn hn df n 


1170 ; uon a8 Hide; 9/11 103A 10 worth 9:13 10 Jt;1 m— \ Vide P. 18, 
a 
- (BY Who d aße to be Parties to a Bill (a). Gn 
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9 BI Lord Chan. if 
1680. Anon,,2 162+ Ca 13 3. 575 513 Hild. 113 r 85 n 


out upon the Account — * ſhoxld be cat the * ix to be 75 to the Executor or Ad- 
mini ſirator, _ to the Heir; and, ſo the Agcount dust. not to be C Mtroverted Sithour t cir e Bid. 
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count 0 0 Ii en, 2 ls, 2 l e N ES. at the Hear- Lord Chan. 
ing, thy at. is Ca- 2052 or. gu 5 t.to be. made 3 10 el that tho' the Reaſon is 


* * the ſame her 
in Ge. two. Factors. A) nl might be brought 120 one Without as in Caſe of 


the other; 5 be Were.  beyord Sea ; 3 Jet that had betta owed only for joint 13 
Necęſfiſy, and that it Was otherwiſe in Cale of Exccutorfs. But the ving el 
Objection was difallowed'; for fer Lord Chan. The'Cauſe fhall 'go' on, Proceſs in this 
and if upon the Account any Thing appear difficult, the Court will BY purely 


ot 


take Care of, it. MER, 54109 Couſa and Cech, MS. Rep. >. 2 Form-+ and 
he doubted 


belle. 4 3 be ug Avith a Subpera in @ foreign Country. 
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of >| 4 ”% * 8 * 


2A binds bimſolf on bis Heirs in 4 r * deviſes his, Lands * {t is the Ae of 


Par liament 


9 8. jn Fee, and dies; on a Bill brought by the Obligee in the Bond aich makes 
upon the Stat. 3. S4. & M. cap. 14. to affect the real Eſtate in this Aſs in 
the Hands: of the Deviſes, the Deviſor's' Heir muſt he made a 2980 rote park 
Per Coroper . Mich; 1 th Gawler: and Wade, 1 ill. Rep. 99. ar requiring 


the Heir , to be 


1 a. De endant, the Plainif muſt follow the 8 therein D and this Bill in Equity 'is as an 
Aion at Law ; ſecus if there wire no Heir ; and perhaps it might be otherwiſe too, if She Bill had ee 
| that the Phintif had made Inquiry, * _ find or 4iſcover no Heir. Per Lord Chan. Vid. 100. 


* © #4 
4 AT 


5 A Bill was brought by a 7 -uſteq 70 compel the fpecifick Perform. — | Rip. Hi 
ance of Marriage Articles; and the Ceftui que Truſt: was not made a 47 po, 157 © 
Party; erga it was prayed, that the Cauſe, might not go on after all. S. C. and 
opening. the. Bill and Anſiver, becauſe; / the: Bill Sul be dijmiſſed, : 
tbe: Ceſtui. que Truſt teould not at all be. bound by it, and fo Defendant © = 
liable to another Suit for the ſame Cauſe. Plaintiff to pay the Coſts 
of the Day, and to make the Geftu, gue T1 ruſt a Party, and the former 
Bill, Anſwer and Depoſitions to Hand. Hl. 2 Kirk and Clark. 
© al, Prer. in Chan. f © 0 

6. A. being (ciſed of Houſes in Tad leaſed then for 30 Fears If a Leofe of 
to B. who covenanted to repair, and build and keep them in good Re- I, — 
fair. B. built, and deviſed the Teri to his Wi Ie, and died. The js affigned to 
Wife married G and C. being indebted to D. D. ſued him, and upon * Man, and 
a Sci. Fa. the Sheriff aſigned the Term to E. in Truſt for D. the = N 


A ſignee aſſigns it to a Pauper ; the Houſes being out of Repair, and takes the At. 


ſignment does 
not know in what ruinous Condition the Houſes are; in that Cale he may drop the Term as he can; /ccus 
where he receives the Houſes i» good Order, and after they do become ruinous, he afſigns them to a Pauper. Per 
Lord Chan. id. Rule; Where a Man can have his Remedy at Law, a Ceurt of Equity will not aſſift bim; 
and the Law is the ſame, whether the Leſſor aſſigns over the Term, or it is ſold by the Sheriff, for thoſe that 
Chim under the Leſſee are bound by the Covenants, Per Lord Chan. Id. 


Vo I. II. Uu the 


the Rent in Arrear, for Execution of the Articles for Repairs, and an, 

Account for the Arrears of Rent, the Bill was brought, Objected, 

* 4: Dan 8 nl the }Ex&ritors of the Laſſeewere not mage: Parties. N Lord Ohan. 

aid, he believed that B. the Leſſee oo, inſolvent ; but 09, PIR the 

Proceedings . unexceptionable, it would be very proper to baye them 

on En or that it did not appear to Bi but that the Plain- 

_ +.» tiff hath had a Satisfaction at Law againſt the Executors; and if ſo, 
=." the, Plaintiff's Equity will, he their Equity. Bill to be amended; and 


FExccutprs to be made Parties.  Eaft., 8 Ann. Sainftry and Grammer, 
F. A Man propoſed to raiſe a Bank, and to procure an Act of 
Parliament to eſtabliſh and ſettle it. About 50 joined with him, and 
2 = Were ö at equal E c pences. This Project being likely to take Effect, 
2250 more ſubſcribed to raiſe a Fund; but in effecting the Project 
aA bot 6000 J. Were loſt, and ſo it dropped, Then the Perſons who 
+ were, this: 6009 J. out of Packet 'exbibitetf theit Bill aganyf 16 of 
that the Bill ſhould abate for want of Parties; but oyer-ruled, for 
' "the. Plaintiffs. only pray that Defendants may bear their Pr 5% 
the Loſs, ubich will aßpear before the Maſter, as well as if all”! 
250 Subſcribers, were there ;, and ſo it can be no Prejudice to thoſe 
Defendants; and if there ſhould happen to be any Diſproportion in the 
Accounts, the Party grieved may have his Remedy by Bill. Eaſt. 
8 Ann. Anon. MS. Rep. 1 
8. An Exception was taken to a Bill for want of Parties, becauſe 
the Remainder- man expectant upon an Eſtate-tail was not a Party, 
and one End of the Bill was to impeach a Settlement. The Excep- 
tion was over-tuled, becauſe ſuch Remainder-man is not regarded in 
zgpuity, neither can he be bound. Eaſt. 8 Ann. Anon. MS. Rep, 
1 l. Rep. -9. The Bill was brought by A. and B. 10 be relieved againſt the 
428. S.C. City of London, in Regard that they, together with C. (who in the 
and flates it B/ aun ſaid to be dead) Were joint Leſſees from the City of divers 


accord ſays, 


the Rent was Water-Springs, at 600 J. per Ann. Rent; and the Bill was alſo 70 
7001. fo have ſeveral Allowances out of the ſaid Rent, by Reaſon that the Leſ- 
5 Capt ſees were evicted as to ſome of the ſaid Waters, and diſturbed in the 
coming on the Enjoyment of others by the City themſelves, and other Perſons, The 


Frog are City anſwered, and pending the Suit brought an Action of Debt 
ſited upon © againſt A. and B. for the Rent, ſuppoſing C. to be dead; and A. and 
TEE: B. plead that C. was living, and ought to be made a Defendant to 
rl that C the Action; and this being a Plea in Abatement, they made an Affi- 
was living, davit of the Truth, &c.—And now the City infiſted that C. ho vas 
oo m * living, ought to be a Party to this Bill; and ſo he ought. Per Par- 
Bill, and that Ter C. Eaſt. 1718; Stafford and the City of London, MS. Rep. 

C. was a ne- ; | 

ceſſary Party, as he was a joint Leſſee, and equally concerned with A. and B. and if the Allowances (to be) 
made to A. and B. were not ſatisfactory to C. he might draw the Account all over again; that C. could not 
be bound by the Account, unleſs made a Party; and bringing bim before the Maſter would not be enough, where 
it appeared he was eſſentially and equally concerned with any of the other Plaintiffs'; Quod Curia conceſſit, (ſays 
the Reporter) Bid. 428.—Then the Queſtion was, whether the Court would give Leave to amend, paying the 
Coſts of the Day, or diſmiſs the Bill? And per Cur", this is a very Trick to ſuppoſe C. dead by the Bill, when 
the Plaintiffs (perhaps) could not get him to join, and yet to ſwear him living upon the Plea in Abatement ; 
and it being diſcretionary in the Court either to diſmiſs the Bill, or to give Leave for an Amendment on Payment 
of the Cofis of the Day, let this Bill be diſmiſſed, but without Prejudice to another Bill. 1514. 429.(-L“ 
MS, Rep. accord. | 


10. A. 


Lad _ — RE Does > i err — — — — . — —— b _ 
1 — r 
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7 A. bavidg outlawed B. for a Debt due on Bond, | 
Bill againſt B. and C. a Truftee for B. with Reſpect to an Annuity of hereto after in 


201. per Ann. deviſed to B. in order fo ſubjet# this Annuity to'A.'s _— Tees 


Debt. — And per Lord Chan. Parker, for as much as by the Out- Caſe of Hay 
lawry all Bs Intereſt, as well equitable as legal, was forfeited to the jg 4 
Crown ; and tho' A. was intitled to a Grant thereof from the Crown, F.s. owing 


which upon Application to the Court of Exchequer he would have che Plainti 


of ' Courſe) yet fince this Truſt continued in the Crown until taken out, mg na * 


his Lordſhip directed A. to get ſuch Grant, and to make the Attorney Fry owing 
General g Party, and then to come again. Trin, 1718. Ball and 7. 1 100 % 
Waftall, 1 Will. Rep. 445. | the Plaintiff 
| . | x | Hayward out 
=” lawed F.S. and brought a Bill againſt g S. and Fry to have this 1001, paid him; the Mafter of the Rolli de- 
; dared the Plaintiff could have m' Title but by Grant under the Exchequer Seal, all the perſonal Eftate of J. S. 
being weſted in the Crown by the Outlawwry; and put off the Cauſe in order that the Plaintiff might get ſuch 
Grazt, and make the Attorney General a Party, Ibid. 446. | | 


„ 


1 * " 
PS «„ 


— „ 828 — — 


14 1 | | 

11. In a Suit on Behalf of a Charity, for the Arrears of a Rent- J Tit. Cha. 
charge, it is not neceſſary to make all the Jertenants of the Land, 
out of which the Rent iſſues, Parties. Per Parker C. Hl. 1719. 

Attorney General and Wyburgh & al, 1 Will. Rep. 599. 

12. They only are Parties to a Bill againſt whom Proceſs is prayed. 
Per Parker C. Mich. 1719. Hawkes and Pratt, 1 Will. Rep. 593. 

13. Bill to eſtabliſh a Will, and to perform ſeveral Truſts, ſome 7 Lordſhip 
of. them relating to Charities ; the Bill was brought by fome of the ſaid, where a 
"Truſtees againſt other Truſtees, and ſeveral Ceſtuy gue Truſts, The 3 
Attorney General need not be made a Defendant, for ſome of the % 4 


ſuch a Charity 


Truſtees of the Charity are made Defendants; and there may be af. fabip it, 
Decree to compel an Execution of the Truſts in the Will relating to it mu be in. 


theſe Charities ; and if there ſhould be any Colluſion between the * m_ 


Parties in Relation to the Charity, the Attorney General notwithſtand- General ex 
ing a Decree may bring an Information to eſtabliſh the Charity, and 2 
ſet aſide the Decree; ſo if he is made a Defendant in Caſe of Collu- 


: , | are no certain 
ſion between the Parties. Objected, that one of the Truſtees was not Perſons inti- | 


brought to Hearing. Anſwered, that he is named a Defendant in the __ + nog 0 


Bill; but being beyond Seas, is not ameſnable by the Proceſs of the their own 
Court; and therefore Plaintiff may proceed without him, otherwiſe there Names, but 


. \. : | th —— 
would be a Failure of Juſtice ; beſides, the Truſtee is one of the cipal Cite 


Plaintiffs in the Croſs Cauſe, and ſo is before the Court; Quod fruit there is no 
conceſſum. Per Parker C. Trin. 5 Geo. 1. Monill and Lawſon, Vi- . 1 
ners Abr. Tit. Charitable Uſes, (H) Ca. 11. admit that 


where an 
Eftate is deviſed to Truſtees for Charities to Perſons certain who are capable to ſue or be ſued, ſuch Perſons ought 
to be made Defendants as will as other Ceſtuy que Truſts. | Ibid. In the Margin of this Caſe of Moni/! 

and Lawſon, Mr. Viner ſays, © Note, Parker C. ſeemed to take a Difference where Truſtees of the Charity 
are appointed by the Donor, and where no Truſtees are appointed, but the Lands deviſed immediately to charitable 
* U/cs; in the latter Caſe there can be no Decree, unleſs the Attorney General be made a Party; but otherwiſe 


** where Truſtees are appointed by the Donor. This proceeded to Hearing, and Objections over-ruled. Per 
* Parker C.“ Ibid. | 


14. Where an Executor in Truſt was outlawed, and a Witneſ 
proved he had inquired after, but could not find him ; this was thought 
to be a full Anſwer to an Objection that ſuch Executor was not made 
a Party to the Suit, Parker C. Mich. 1720. Heath and Percival, 
1 Will. Rep. 682, 684. 


is. Where a Bill is brought for Surrender of a Copylold Eſtate held 
for Lives, the Lord muſt be made a Party, becauſe when the Sur- 


render is made, the Eſtate is in the Lord, and he is under no Obliga- 
| tion 


4 


_ Y 
* —— 1 
* 


Bills. 


tion to. new grant it; contra in Caſe of 'Copybolds of. Inberitance, for 
there the Lord needs not be a Party. Mich, Vac, 1720. Mon. Viner's 
| Abr. Tit. Copybold, (X. e.) Ca. 5, of 7 vw M123 15%; .TOS 
MS. Rep. | 16. The Bill was brought by the Treaſurer and Manager of the 
S. C. accord. Temple Mills Braſs Work, in Behalf of tbemſelves and all others, 
Proprietors and Partners in the ſame'Undertaking, (except the De- 
fendants, who were the late Treaſurer land Manager) to call them to 
an Account touching the Partnerſhip. Defendants. demurred, for that 
all the Reſt of the Proprietors were not made» Parties, Demurrer diſ- 
allowed, becauſe the Bill being in Behalf. of themſelves, &. except 
the Defendants, all the Reſt were in Effect Parties; arid allo for that 
it would be impracticable to make them all Parties by Name, for then 
there would be continua] Abatements by Death, and otherwiſe, and no 
coming at Juſtice, Trin. 1722. Anon. Prec. in Chan. 592. 
17. A. cannot ſue as a Creditor one Co.- Executor without the 
other ; nor as Reſiduary Legatee. Per Cur', Hil. 10 Geo. 1. Scurry 
& U and Morſe, 2 Mod. Ca. in Law and Eg. B 9. 353 
1058. A. is indebted to B. B. outlaws' A. and C. having Goods in bis 
Hands, B. brings a Bill againſt C. to diſcover what Goods of A. he 
(a) Vide Balch las in his Hands; the Attorney General ought to be a Party to 
and Maftal, ſuch Bill (a). Per Lord Commiſſioner Gilbert, Eaſt. 172 5. — and 
1 ö PE 7 
G\ Vide Þ Bromley (b), 2 Will. Rep. 269. 5 
. | 8 
This appears 19. A. B. and C. were bound jointly and ſeveralh in a Bond to 
to have been F. 8. C. dies, J. S. brings a Bill againſt C.'s Executors for a 
I go Diſcovery- of his perſonal Eflate, and for an Account thereof, and to 
* and as be paid out of Aﬀets. C.'s Executors may be ſued in Equity for 
the omen the Debt, without making the ſarviving Obligors Parties. Ruled 
jr 4 ally a on Demurrer with great Clearneſs, per King C. Mich. 1725. Collins 
Law, fo he and Griffith, 2 Will. Rep. 313. 
may alſo in | | 
Equity ; if it were not ſo, there would be no Difference in Equity betwixt a joint Bond and one joint and 
ſeveral ; and if any of the Obligors have paid all or part, the Obligor who is ſued, or his Repreſentative, mult 
bring a Bill, and have it allowed; and it muſt alſo lie upon him to compel the other Obligors to contribute 
towards Payment of the Debt. The Creditor lent his Money upon Terms to have. a Security pou which h. 
might ſue the Obligors ſeverally, and if it were otherwiſe, that which was intended to ſtrengthen the Security 
would tend to hurt it, for the O8/igee might not be able to find all the Obligors out; and by the ſame Reaſon 
that all the other Obligors (c) are to be ſued, if any are dead, their Heirs as well as Executors are to be made 
Parties; and then as it would be difficult to commence the Suit, ſo the Suit when commenced would be ſubject 


to continual Ahatementt, which would be a great Difficulty on an Hnęſt Creditor, Per Lord Chan. Bid. (c) It 
was inſiſted that the other Obligers ought to have been Parties to the Suit. Ibid. ; 


20. A. deviſes that his Executors ſhould ſell his Lands in D. The 

Executors renouncing, Adminiſtration was granted to B, who brings 

a Bill againſt the Heir to compel a Sale, and for him to join. Ob- 

jected, that the Executors ought to have been made Defendants, for 

notwithſtanding they had renounced, yet the Power of Sale continued 

in them, and was altogether collateral to their Executorſhip. But there 

being only a Power, and no Eſtate deviſed to the Executors, this Ob- 

(d) The Re- jection was over-ruled (d). Per King C. Mich. 1725. Yates and 
ben S. his Compton, 2 Will. Rep. zog. 

© © 21. A. leaves a perſonal Eſtate to her Executor in Truft for her 

CES ow Baſtard. The Baſtard dies inteſtate, without Wife or IJſue. The 

miniſtrators, Executor brings a Bill againſt B. who has in her Hands the Portion 

P. Ca. belonging to the Baſtard, praying an Account of the ſame, B. de- 

murs, becauſe the Attorney General and the Baſtard's Adminiſtrator 

are not Parties. Demurrer diſallowed, for that the Executor is legally 

4 intitled 


tt th. — 


intitled to the perſonal Elare of bis 'Tyftatrix ; and though this is in 
Truf for the Botard yet as the Executor has the legal Title, he can 
give a good Diſcharge to the Defendant... Hil. Vac. 1729. Jones and 


169 


2. In a Deviſe of Lands to pay Debts, if the Creditors bring a 
Bill to compel a Sale, the Heir muſt be a Party; for per Sir Foſeph 
U, Maſter of the Rolls, ſince the Sale of the Eſtate muſt affect 
all the Deviſees in Proportion, and as the Eſtate would not, wirhouỹ!t 
the Heir being à Party to tbe Decree, ſell for near the Value, this 
might be a Wrong to all the Deviſees, and occaſion more of theit 
Lands to be ſold than would (perhaps) be otherwiſe neceſſary. Hl. 
1730. in Caſu Harris and Ingledew, 3 Will. Rep. 91, 9g 
23. A. is Tenant for Years, Remainder to B. for Life, Remainder ide P. 
6 U ill. Fee A. is doing Waſte ; B. though he cannot bring Waſte, 
as: not having the Inheritance, yet he is intitled to an Injunction, but 
not unleſs the Reverſioner F 5 gy in Fee be made a 
Party, who poſhably may approve of the Waſte. . Per Lord Chan. King in 
Coe Mollinrus 24 Poel, Eaſt. 1730. 3 Will. Rep. 268. in a *. 
24. A. made a Mortgage (for 500 Years) to B. for 2 50 J. who in 
1705. aſſigned the Term to C. for 300 J. B. died; C. brought a Bill 
againſt A. to forecloſe, and tho' but a derivative Mortgagee, yet he 
did not make B. s Repreſentatives Parties, which he ought to have done, 
for B. had a Right to redeem C. and to prevent another Account, as 
to what is due upon the original Mortgage, his Repreſentatives ought 
to be before the Court. Per King C. Mich. 1731. Hobart and Ab- 
bot, 2 Will. Rep. 643. | RI ont 
25. The Bill was brought by the Widow of J. S. againſt his Heir 
to compel. him to rebuild and finiſh ber inture Houſe, and to make 
Satisfattion for what ſhe had ſuſtained for want of the Uſe thereof ; 
J. S. having covenanted for himſelf and his Heirs, that this Houſe | 
ſhould remain to the Uſes in the Settlement (a), made upon his Mar- 33 
riage with the Plaintiff. F. S. died, leaving real Aſſets of great je at) Te. 
Value, which deſcended to Defendant. —— As to ſuch Part of the nant for Life 


Bill as prayed that he ſhould rebuild, or repair ſo much of the Join- 4 . 


ture Houſe as his Father had pulled down, or which ſought to be 2 Plaintif” 
repaired in Damages for want of the Uſe thereof, and in reſpect of *. Life, Re- 
the Plaintiff's being forced to hire another Houſe in its Stead, '(a// — firſt g. 
which were ſuggeſted in the Bill) the Defendant demurred, for that Son of the 
the Executor or Adminiſirator of J. S. ought to be a Party.— f le 
Reſolved per Talbot C. that though at Law the Creditors may ſue the ſucceſſively, 
Heir only, where be is expreſly bound, yet in Equity they may ſue with Remain- 
both the Heir and the Executor (6). That the natural Fund for the = Here 
Payment of Debts is the perſonal Eſtate, and this ought to go in Eaſe Aquitas nor 
of the Land. That as the Executor (c) may make it appear that he #7 gem. 
bas made Satisfaftion to the Plaintiff for Breach of this Covenant, he 

muſt be made a Party (d). Mich. 1734. Knight and Knight, 3 Will. 0% The Court 
Rep. 331. 8 | delights to do 


/ compleat Ju- 
ſtice, and not by Halves: As firſt to decree the Heir to perform this Covenant, and then to. fut the — 1 
another Bill againſt the Executor to reimburſe himſelf out of the perſonal Aſſets, which may be more ſufficient 
to anſwer the Covenant ; and where they are both brought before the Court, compleat Juſtice may be done by 
decreeing the Executor to perform this Covenant as far as the perſonal 4/ſets wwill extend ; the Reft to be made 
good by the Heir aut of the real Aſſets. And here appears no Difficulty. or Inconvenience in bringing the Executor 
before the Court ; on the contrary it would prevent Mulriplicity of Suits, which this Court ought to do. Per 
Lord Chan. in 8. C. bid. 334. (c) In a Bill brought by a Mortgagee againſt the Heir of a Mortgagor to 
forecloſe,” it was objected that the Executor of the Obligor ought to be a Party, becauſe it did not appear but that 
he might have paid the Debt. But by the Maſter of the Rolls, (in the Abſence of the Lord Chan.) and Go/d/- 
borough the Regiſter, there is no Neceflity for making the Executor of the Mortgagor a Party, becauſe the Bill 
being only 70 forecle/e the Equity, the Plaintiff need only make him a Party that has the Equity, (vix.) the 
Jer. UI. X x Heir, 
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Fir, and + x Gomr it for | Neither ts the Plaimif. Pr Mortgegee, any Na 
perſonal Eſtate, or to run into any Account thereof; . if i: Heir wo IP 
8 by the Mortgagor of his Executor, I muſt prove 17. Baftth 1920. 
Diverſity of the Caſe of ' Knight and: Knight (on. the —_ Nu. LE this! la 
cover a Satisfafion in Damages, &c. and the perſonal Eſtate is the natural Fun 
Duncomb and Hanſley, the Bill was net to recover the N br, but oy 1 to * 4E 
Rep. 333. in a Note by the Editor. i WHO 33, IANA | 
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Vide Pre. in 546 In a Bill FEY an Me bf the hes on 


Mich. 1696. 
Cleland and 


Cleland, where Account ſhould be taken, it may be all overhaled 


an Objection 
was made for ſtration ſhall be taken out. 


want of Par. & Ur and Humphreys, 3 Mill. Rep. 349. Y 
ties, for that 
the Adminiſtrator. of +, 


and having by her Anſwer confeſſed that ſhe had poſſeſſed the perſonal Eftate, and diſpoſed of it, 


7 25 
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Jon er. 


that: e, dc 
e 


Ie 199 5 1 tle 


L Eſtate of 
Chan. 63, 64. the Perſon vb has' a Right to adminiſter o Jag. be a Party, y 
is not ſufficient without Adminiſtration actuulſy taken out, for if any 
again / When Admi- 
Per Talbot C. ne e 


er 1 


F. S. th" 
yeti this. 


Fu. 
; Huſband Was ED q Parts; ; but the Wife being called Adminitratrp in che hn, 


nll. being 


Perſon by Law! intitled to Adminiſtration ) tho. ſhe denied by 1 that ſhe had taken n 


Court over- raleg ths een} Vel. Eq. Ca, Abr. P. 70. Ln 14. Cleland and Cleland i is nat 8. _ 


ds 


27. Tf a Bill 15 brourkt to able 4 general Modus thro 4 able 
Pariſh, all the Land- Owners tpuſt be either Plaintiffs or Defendants ; ; 
qut; if the Perſgn. ſues for Titbes in Kind, Defendant may inſiſt upon 
uch, a. Modus, the the Reft of the Pariſpit oners are not made Parties. 


- - 


— and Rudge and Hopkins, MS. Rep. 
28. To a Bill. for Relief, all Parties neceſſary 


10 4 . 


y to the Relief uſt 


be made Parties, or Defendant may. plead to ſuch a Bill; 
a Diſcovery. only 16 wanted. Sangeſa and te Eaft-India Conan, 


2. Term and M.. Rep. 


; ſecus where 


29. F. S. by his Menrieg: Settlement reſerves to himſelf a Power Ve 
8 % diſpoſe of 12 Lands therein mentioned (and which are ſettled in 


Rep. 371. Hil. 


1740. Lan- firift, Settlement) as be ſhould think proper, in Caſe he ſettled other 


There is 
but before 


plug _d Lands of the Value of 100 J. per Ann. to the ſame Uſes, 
db k he. Iſſue of this Marriage a Daughter; B. without Notice of this Settle- 
cord. ment, articled with 7 S. for the Purchaſe of theſe Lands, 


the Time for comp g the Payment of the Purchaſe Money, B 


had . Notice. of. F the 
Reſidue. 


ettlement, and thereupon he refuſed to pay the 
rou 0 bis Hill in order to compel B. to compleat 


_ S, bi 
* -:\ +: Senna. 6 cling that at the. Time 'this Contract was entered 


into, he (7, 25 1 
Ann. to the Uſes i in the original Settlement, 


ad Giled Ober Lands of the Value of 100 J. per 
At the Hearing it was 


held by Lord Chan, that the Wife and Daughter ought to be made 


(a) For in Parties (a). Hil. 1740. Anon. MS. Rep. 


order to have 


e 


2 Decree for Performance of the Contract, it will be incumbent on the plaintiff to * out that 1 

effectually ſettled other Lands of the Value of 100 /. per Ann. to the ſame Uſes as in the original — 
now the Proof that the Plaintiff may make of this might be ſufficient to intitle him to ſuch Decree in 
Caſe that the Vie and Child were not made Parties, and yet it might not be ſufficient in Caſe that rb were; 


and were they not ta be Parties, they might bring a new Bill, and overturn the Defendant's Title. 


And not- 


withſtanding they ſhould be brought before the Maſter, (for it was infiſted that it would be ſufficient to bring ther 
before the Maſter, in ordef that they might lay before him any Objections to ſhew that the Eſtate in the ſecond' 
Settlement was not of the Value of 100 J. . per Ann.) nothing that is there done will conclude them, and the 
Plaintiff cannot (in this Caſe) make out a good Title unleſs they are made Parties. It is not proper to make Per- 
fons Parties to a Bill, merely to the End that they may litigate their own Title ; but here is another End of making 
the Vi and Daughter Parties, The Bill may be amended by praying that zhey may join in the Conveyance to 
the Purchaſer, and a Decree may be made Wel . Per Lord Chan. eren od Reg 372, in 8. iC, — 


' MS. * to the lame Effect. 


Ll 


; 


In a Bill againſt the Treaſtrer under the Cotntmiflion relating 
to 8 Building of the 50 new. Churches, the Commiſſioners” muſt be 
Parties, Per Lord Chan. Hil. 1740. Verna and Blakerby, Barnard. 


#1: Rep. 377, 3755 353, 364. 
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8. Cum filly ani A.- The chic Diſtinction upon the; ule, | that 4 Diſcowery: N ra with ie Rel 

ems to, be, that -2vbero 1a Diſcouery: is progen, and A e Debt admitted by the dnſe er, the Court. tight 
175 dt "give Relief;=bbt a0 ere thi” Debt al unliquiatid, bring uncertain, and ounding #n:Datwgers 
vd proper fot a gury d aſcertain it, there being nothing for a Court of Equity to fdund a Determination om 
2 Gilbert neee Caſe of -Dupins, and rhe; Duke of Kingſton was gited or the Plaintiff, which was, a 
Billrought by 4 Millencr againſt the Puke, ns Adminiſtrator of his Son, for @ Diſcqvery of Acts, and te be mm 
Har ei da, Aut 78 75 fron the $hn Afcharged; in which Cale it was laid ab as 4 We that Ds /covery 
uli dra avith it, Rehitf 31 to which Halt H. ſaid, he thought this de Caſe ſhouid have gone no further than 
a Diſcovery, aud after that ſhould haue proceeded at Lev, £4 bn: enn of ti bas coin 
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ceedings here were, very proper; for. in the Court, of Admiralty Scamens 
| he Bottom of 


e HA 025925106 ang 19,2131oIguua 
F (D) Bills of Peace. 

213 Jo d 2dr Ihr Hd Wend na fou mn a TT ON MA: 
1. FX 7 HERE- the ane Plaintiff has brought- ſeveral BjeBfments viae Lass, 
againſt the /ame Defendant for the ſame Lands, and five Rep. Au. 
Verdicts have been given for the Defendant, a Bill of Peace is not fo 3 
proper in this Caſe, one Man beiug able to contend. with another. Per Cale. 
Lord Keep. Hil. 5 Ann. Earl'of Bath and Sherwin, Prec. in Chan. 
2601.——— G:1b. Eq. Rep. 2. S. C. 7051 1% { 
2. Bill. to be quieted in the Poſſeſſion of an antient Ferry uſed with 
a Rope over the River Ware, was brought againſt twenty Detendants, 
(who had. cut the Rope) to avoid the Multiplicity of Actions. Per OJ, 
Parker C. Plaintiff may have Treſpaſs far cutting the Rope; a Ferry 5 
is in Nature of a Highway, and a Bill does not lie to be quieted in 
Poſſeſfion of an Highway. A Bill lies to be quieted in the Paſſeſſion 
% Common (d), but that is of a different Nature; this is a navigable (i) Vide next 
River, and the Rope to the Ferry is an. Obſtruftion to the Navigation; Cale. 
if Plaintiff has any ſuch Right, there is a proper Remedy for him at 
Lau. Bill diſmiſſed with Coſts... Eaſt. 13 Aun. Hilton' and Lord 
-Searborough & al, Viner's Abr. Tit. Chancery, (D. a.) Ca. y. 
, 4 


4 


104 ( T- * 


3. K 


* 


— 


do interpoſe till one or more Verdicts at Law; and,diflolyed. Plaintiff's 
Injunction obtained for want of an Anſwer. Ruled, on. Motion per 
. 3 Geo. 1. 2 pes Rep. BE ag On” 
Mr. Attorney © 4. Bill brought by one Tenant of a Manor, ſuggeſting. 
cm yay . the Trmants of the Maror of A. (of which he was 51 
Rule, bat faid, in the Manor of B. To quiet him, and to bave at Aſſue directed as 
ny mm to the Right, was the End of the Bill. This  Bil{ 7s improper, and 
Peron inter. #nconfifient 4ith the Nature and End of ſuch Bills: Which is, that 
rupted, ad where - ſeveral Perſons having the ſame Right are diſturbed,” on 1 
on nr — cation to the Court to prevent Expence, and (to which each of then 
be made -are-intitled to on their ſeveral Rights) Multiplicity f Suits, Iſſues 


8 _ will be directed, and one or two Determinations will © eſtabliſh the 
Defendants Right of all Parties concerned on the Foot of one common Intereſt ; 


would be only but in all thoſe Bills either all Parties join, or a determinate Number 
8 in the Name of themſelves, and the Reſt prefer a Bill; but in this 
pay their Caſe one only brings the Bill on the general Right, and not on the 
Coſts ; but per Foot of any particular diſtinct Right, Bill diſmiſſed with Coſts, Per 
2 King C. Trin. 2 Geo. 2. Baker and Rogers, Sel. Ca. in Chan. 
geſted in the 74, 75. | IP 
Gill. „ F. Bill to eſtabliſh a Cuſtom in the Caſe of d common Perſon muſt 
regularly be founded on a Trial at Law, for when the Right is ſettled 
(a) 2. Term it becomes a Bill of Peace. Nottingham Town and Ward (a). 
1 So where the City of London brought a Bill for a cuſtomary Toll (6) 
the Bill s for going through _—Yy their Gates with à Carriage. Defendant de- 
founded on an murred, becauſe the Toll was not eſtabliſhed at Law, and Demurrer 
FE ry allowed. City of London and Torn, Trin. 10 Geo. 2. Cor Talbot, 
tho' the = MS. Notes. | 3 . 2 | | 
725 be known, yet the Suit being brought on be Grant of 15e Crown, it is in the Natare of a Bill of Peace. 


2 
A 


(E) Supplemental and amended Bills. 


I, O Proceedings upon an amended Bill till the Cos of the 
Dy former Proceedings are diſcharged. December 6, 1705. Gage 
and Lifter, Viner's Abr. Tit. Chancery, (E. b.) Ca. . 

2. Whenever there is new Matter in amended or ſupplemental Bills, 
there can be no Proceedings againſt the Defendant without a new 
Service Ad faciend Attorn'; and a Cauſe cannot be brought to a 
Hearing without it, for Defendant ought to have an Opportunity to 
defend himſelf againſt the new Matter. Mar. 6, 1720. Cheevers 

and Geoghegan, Viner's Abr. Tit. Chancery, (E. b.) Ca: 10. 
Vide P. 3. The Bill charged, by way of Amendment, Matters which aroſe 
after the filing of -the Bill, and therefore proper fur a ſupplemen- 
| tal Bill; and though this was pleaded to the Bill, yet the Plea was 
hy over-ruled; for ſuch Matters may be charged, either by way of /up- 
= Plemental or amended Bill. Talbot C. Hil. 1734. Humphreys & Us' 
and Sir W, Humphreys, Bart. 3 Will. Rep. 349, 351. | 
4. Where a ſupplemental Bill is brought after Publication, it is 
irregular to examine Witneſſes to a Matter that was in Iſue, and not 
proved in the original Cauſe ; and ſueh Proofs not to be nt” 


” 
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Bills: 


E there be 19 Proof to ihe mu Matter in the | ſupplemental Bill, it 
muſt be diſmiſſed. Mar. 31, 1735. Bagnal and Bagnal, Viner's Abr. 

Tit: Chancery, (R. a.) Cu. 8 & 9. J 
5. "A. brings à fupplenientat Bill, containing new Matter diſcovered 15. Rp. S. C. 
Grice the filing of his original Bill, and a Decree pronounced there- 1e the fame 
upon, (hav nn figned and inrolled) and at the fame Time a Petition 

of Rehearing in the Natare of a Bill of Review, praying that the 
former Decree may be reetefied in the Particulars complained of by the 
upplemental Bill. Thoncthis Method is not of very long: ſtanding, 

yet there have been ſome Precedents of it, (i. e. ane in Lord Talbots 
Time, and the in the preſen# Chancellor's) and it is of itſelf a rea- 
ſonable Thing that this Method ſhould be allowed of where 4 Decree 

is not figned and inrolled. It is founded upon Reaſon, becauſe if A. 
ſhould be forced to ſign and inrol a Decree which he thinks himſelf 
agprieved by, and then to bring a ſtrict Bill of Review, it would 

only tend to increaſe Expence and Vexation; whereas the Method 
which A. has taken, attains the Juſtice of the ' Caſe as fully as the _ 
other would. Indeed this Method ſhould be put under ſome Reftric- 

tion as well as the other; and as in the other Method, viz. of a 

Bill of Review, A. muſt annex an Affidavit to ſuch Bill, ſetting forth 

that the Matter on which. he founds his Relief has come to bis Know- 

edge fince the Time of the Decree ; ſo it is fit that an Affidavit of this 

Sort ſhould be annexed to the /upplemental Bill, but according to the 
former Precedents, - that has not hitherto been required, and therefore 

it cannot be inſiſted on in this Caſe. Per Lord Chan. Eaſt. 1740. 


Standiſh and Radley, Barnard. Eg. Rep. 463, 468. 


(F) Bills of Interpleader. 


7 HERE Money ſhall be brought into Court, and there 
55 remain till the Heir and Executor interplead, vide the 
Caſe of the Earl of Carlifle and Globe & U & al, Executors of 
Andrews, P, Ca. | 8 

2. Where a Bill in Nature of a Bill of Interpleader was brought 
to redeem a; mortgaged Eſtate, praying that the Defendants might 
ſettle the Right between themſelves, that Plaintiff might not pay his 
Money to a wrong Hand, vide the Caſe of Sbotbolt and Biſcow, 
. 


Ca. 


1. 


(G) Bills of Review. 


E 5 N Car. Ca. 43. 
I. HERE can be no Bill of Review for any Matter , 2vhich Hil as 950 


might have been made Uſe of in the firſt Cauſe, or for any Car 2. S. C. 
Matter ſubſequent to the Decree, as the Plaintiff's Confeſſion. Said and P.—17l. 


per Cur in Caſu Curtis and Smallridge, 26 Jan. 1 Car. 2. 2 Freem. 75 . : 
Rep. 178, 5 3 But not 


& al”, Executors of Andreaut, S. C. ſtates it accord, and ſays, J. S. brought his Bill againſt G. and his Wife 
Before the Time ordered for Payment of the Money by the Decree, ſetting forth the whole Matter, and praying Di- 
rect ions to whom he ſhould pay the Money, and to have the Bond delivered up; this was by an original Bill; and 
the Court held that in this Caſe a Bill of Review would not lie, becauſe the Executor was not a Party to tha 
former Bill.—— Nel. Chan. Rep. 5 2. 8. C. in totidem verbis with Chan. Rep. | 
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forfeited. * A.” died, leaving G's Wife his Heir at Law. G. and his 


— —_ —_ 
: . 


4 


Wife brought a Bill againſt J. S. for Payment of the Money, or, 


elſe J. S. to be forecloſed ; and it was deoreed accordingly, but F. S. 
did not pay the Money according to the Decree; but upon diſcover- 
ing that A. had made a Will, and had given this Money to his Exe- 


cutor, J. S. brought a Bill deſiring that he might be admitted to pay 
the Money to the Executor, he having the Right, and no Party to 


the former Decree; this was by original Rll, and not by Bill of Re- 


view ; and in this Caſe a Bill of Review would not lie, becauſe the 


Executor was no Party to the former Decree, Per Cur', Eaſt. 
15 Car. 2. 1663. Earl of Carlifle and Globe & U & al, Executors 
e Andrews, Cor Lords Commiſſioners Widdrington, Tyrrell and Foun- 
tain, 2 Freem. Rep. 148, 149. 7 'E 
In the prin- 3. Upon Debate it was declared, that on a Bill of Review the 
cipal Caſe Cauſe of Review muſt ariſe and appear upon the Caſe, as ſtated 


_— Re. in the Decree, and that the Fact muſt be admitted as it is there 
view, and in ſtated ; and that tho' the Fact whereon the Court gave Judgment 


m— was miſtaken, yet there is no Ground for a Bill of Review, (after 
Order, the 4 Decree inrolled * ), but the Fact in this Caſe muſt be admitted true, 
Matter upon and the Decree (inrolled) is Matter of Record, and can be tried only 
e Record; but in miſtaking the Fact, the proper Courſe had 


cree was made 


was declared been to have gotten the Cauſe reheard before the Decree had been 


to be proved, figned and inrolled. Per Lord Chan. and Raingford B. 16 June 


Rated far di 16 Car. 2. Combes and Proud, 2 Freem. Rep. 182. 


ferent from | 0 


the Fact. The Errors aſſigned by the Bill of Review were, that the Decree was grounded on Matters not 
proved, and inſtanced in Particulars, and that the Matters mentioned in the Decree to be proved were not 
proved ; the Demurrer to the Bill was general, that the Decree contained no Error in Law, and that the Mat- 
ters alledged for Error were but Misjudgments; and on Debate it was declared as above. 1bid.————Cas. Ca. 
54. S. C. ſtates it to the ſame Effect, and adds, the Reaſon why. the Review did not lie was, becauſe as the 
Decree was drawn up, there was no Error appeared in it. Dia. 55. | * Theſe Words in {ta/ick are taken 


from the Report of the Caſe in Chan. Ca. Ibid. 


4. The Defendant anſwered the Bill of Review, but ſo as that 
ſome Matter in his Anſwer would bring into Examination ſome Part 
of the Decree, as it was ſigned and inrolled ; on which Anſwer as to 
that Part there was a Demurrer, becauſe that would tend to Perjury 

and Inſiniteneſ to re-examine Things executed and decreed ; and Cur 
of the ſame Opinion; But per Defendant's Counſel and Court, 


there can be zo Demurrer upon an Anſwer in Equity. Glyn, Serjeant, 
ſaid he had known it. The Court ordered that there ſhould be no 
Examination of that which had been executed. 23 June 16 Car, 2. 


Williams and Owen, 2 Freem, Rep. 181. 

PROD: - The Defendant had a Decree for Money. The Plaintiff by Bill 
5. S. C. ſays, Of Review reverſed this Decree, and the Money decreed to the Plain- 
Directions 6 tiff. Per Cur': On ſearching of Precedents, the Defendant ſhall not 
Conch Ee Pre pay Damage for this Money. 23 May 16 Car. 2. Jackſon and Eyre, 


cedents, whe- 2 Freem. Rep. 181. 


ther Damages 
had been given on a Bill of Review, and no Precedents were produced ; and it was confidently affirmed that there 


was no Precedent of any Cofts or Damages given on a Bill of Review ; and compared it to a Judgment in a 
Writ of Error, where the Judgment is, that the Party ſhall recover guicquid amiſit per judicium prædictum, but 
no Damages or Coffs ; and in this Caſe it was ruled that there ſhould be none.-Ne{/. Rep. in Chan. 8 3. Jackſon 
aud Digry S. P. and ſeems to be S. C. 


Chan. Ca. 51. 6. Reſolved on Demurrer, that if a Man have leſs decreed him 


5 44 @ than he would have, he ſhall not bring a Bill of Review, for a Bill 


ruled on De. of Review lies only for him againſt <vbom the Decree or Diſmiſſion is. 


——_— 14 May 16 Car. 2. Glover and Portington, 2 Freem. Rep. 182, 183. 


Trin. 1665. Cor Lord Chan. and B. Rain ford 
1 7. This 


oh 2 


8 ä — n 
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= This Difference was taken by the Chancellor, where. a Matter in 
Fa was particularly in Iſue before the former Hearing, though you | 
have new-Proof of the Matter, upon that you ſhall never have a Bill 
of Review 3 but where a new Fact is alledged that was not at the 
former Hearing, there it may be a Ground for a Bill of Review, 
1677 Anon. 2 Freem. Rep. 31. Ca. 3. ebe 4 

8. In a Bill of Review all Things are to be performed according to Not bringing 
the former Decree that do not extinguiſh the Right, otherwiſe the in Writings 
Non-performance is a good Plea in Bar; as if Writings are to i g to h 
brought into Court, or Coſts paid, but not to releaſe the Right, or.ſovght to be 
make a Conveyance, becauſe that would deſtroy the Right. Mich. « omg agg 
1683. Fitton and Lord Maxfield, 2 Freem. 88. Hos © giving Secu- 


* 


| rity for the 
| LA 1 1 3 a 3 95 . * Coſts in the 

Bill of Review, was pleaded in the Caſe of Okeover and Poole. Bid. —1 Vol. Eg. Ca. Abr. P. 82. Ca. 11 f. C. 

but not S. P. Fe | 4 a3” 4 


9. Though there is no Limitation of Time for bringing a Bill of 1 Vi. Eg. C 
Review, yet after a long Acquieſcence under a Decree Chancery will = ot A 
not reverſe it, But upon apparent Brrors. Per North Lord Keep. S. P. 
Hil. 1684. in Caſu Fitton and Earl of Macclesfield, 1 Vern. Rep. 287. 
10. It was agreed by the Court and Bar, that the Courſe of the 
Court is, before any Bill of Review is granted, the former Decree 
ought to be executed, if the Cauſe of ſuch Bill be not ſuch as ex- 
tinguiſhes the whole Right and Foundation of the Derree, as a Re- 
leaſe ;—And it is a good Plea in Bar of a Bill of Review, that the 
former Decree is not executed; And it was ſaid, that tho' Bills of 
Review be in Nature of a Writ of Error, yet it is not favoured in 
Equity; for upon a Writ of Error (and that only in ſome particular 4 
Caſes) one need only to give Bail to pay Principal and Coſts ; but in 
Bills of Review the Decree ought to be actually complied with; and 
beſides, there ought to be Security for Coſts. — But a Caſe of Palmer 
and Denby was cited, where in the Caſe of an Executor it was granted 
without Examination of the Decree. Mich. 11 V. ;. in Chan, Ca. 
in B. R. Temp. M. 3. 343. 
11. A Bill of Review was brought and demurred to; and after- 
wards the Plaintiff in the Bill of Review moved to diſmiſs the Bill, 
as not. being regularly filed, upon Payment of Coſts out of the pol. 
depofited upon the filing thereof, and the fame was granted. Per 
Lord Chan. Cowper, Mich. 4 Geo. 1. The Biſhop of Durham and Sir 
Henry Lydaal, Viner's Abr. Tit. Chancery, (Z. 6.) Ca. 2. 
12. No Objection is to be made on a Bill of Review that is not Obhegion to 6 
aſſigned for Error. Tan. 8, 1717. Watkins and Price, Bid. (Z. 5.) Maler, Re- 


port cannot be 
IL | | aſſigned for 
3 | Error upon @ Bill of Review, Ibid. in S. C, 


13. The Plaintiff's original Bill was to ſettle the Boundaries of bis pur AB.. 
Manor; upon the firft Hearing an ue was directed, and a Verdict Tit. Chancery, 


found for the Plaintiff; and afterwards the Cauſe coming on, upon. * 1 


the Equity reſerved there was @ final Decree for quieting Plaintiff in and P. ſays, 
Poſſeſſion, &c. and Defendant was to pay Caſis. Then Defendant + nao 's 
moved for Leave to file a Bill of Review, upon his Solicitor's Afﬀidavi 4 


a a ; . 2t, of Rules print- 
* that certain new Evidence was diſcovered in Favour of Defendant ed in 1623. 


« fince the Verdict and Decree,” The Queſtion was, if the Defen- un Produced, 


wherein therg 
dant was a Rule 


| : ö Temp. Bacon 
Chan. and another in 1656. to the Effect following, wiz. © That no Bill of Review ſhall be allewed till after 


* the Decree performed in all Parts, unleſs ſuch Performance would extinguiſh the Party's Right or Title at Law,” 
(as a Conveyance of Land, Releaſe, &c.) And per Lord Chan. Theſe old Orders are reaſonable and Juſt, and 
ought to be obſerved to prevent Delays by Bills of Review, which would be brought in all Cauſes of Value, if 


they 
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they might be Jane ſrould e Thows to file the Bill without firſt pay rag the Of, 

filed withut decreed? And per Cowper'\C. He ſhall” nat, for . of - 

=T Ay 4 oupht to be performed rather than any other Part of the Decree. And 
held, that Bills of Review could not be filed without 


befort the De- his Lordſhip 
cree per, on 77 Leave of the Conrt, in ortler to prevent untonſcionable Delays by ſuch 


_ of Bills d. Hex would be brought in all Cauſes of Conſequence. - Mich, 

—_— 4 Vac. 4 Geo. Sir Henry Tyddal and the Biſhop of Durham, MS. Rep. 
Apes Perry where the new Macter diſcovered was in tlie Power of the Party; and it was his Neglect 
it was not. diſcovered fooner ; and let the Event of the Bill be what it will, the Plaintiff ought to have Coffs, az 
in Caſe of: # new Trial granted upon the like Grounds, Where Money 7s — it muſt be paid before a Bill of 
Review i. filed, tho" it mu be refunded if the Decree be reverſed upon the Bill of Review ; but my if the Decree 
ſhould bs reverſed, yet the Ci ought not to be refunded. And his Lordhip thought the Party himſelf ſhould make 
an it that this new Matter was diſcovered fince the Decree, and that the Ada vi of à Solicitor is nos 
ſufficient'; for Defendant himſelf, or ſome other Agent of his, might be informed of this this Matter before, at leaſt 
if . Defendant by reaſon of his Aer, high Station and Quality, may be excuſed from making an Affidavit of the 
particular Matters and Facts, yet at leaſt he ſhould have an Ada vir to corroborate that of his Solicitor 5 but this 
Affidavit of the Solicitor is not a ſufficient Ground for à Bill f ue. and therefore the — muſt 


taks nothing by the Motion, 5 


Matters al. 14. Forgetfulneſs or Negligence of Parties , nb Incapacity, is 
IS no Foundation for a Bill of Review, Fan. 13, 1719. Ludlow and 
7 have Macartney, Viner's Abr. Tit. Chancery, (Z) Ca. 18. | 

fie inthe erigital Ca, ſhall never be drawn into Examination «pov A Bill of Review. Bid in 8. 0. 


. Upon every Bill of Review to reverſe à Decree, the Plaintiff 
(a) Yide Lord muſt (a) depoſit 50 J. with the Regiſter to anſwer Coſts of Suit to 
Baces's 2:4 the Defendant. —If a Bill of Review be brought upon new Matter, 
e I as upon 4 Deed diſcovered by the Plaintiff fince the former Decree, 
the Plaintiff maſt have Leave for filing fuch Bill, tho' Leave is not 
neceſſary if the Bill be brought to reverſe a Decree for Error appearing 
on the Face thereof, But in the principal Caſe, the Plaintiff ha- 
ving depoſited the 50 J. and annexed an fidavit to the Bill, that 
the Deed on which the Bil of Review was founded, came firſt to his 
Knowledge after the pronouncing the Decree ; the Bill was allowed 
upon his paying the Coſts of Defendant's Motion to diſmiſs it, for that 
3 filed without Leave. King C. Trin, 172 5. Anon. 2 Will. Rep, 
5 284. 
| 16 Bills of Review are allowed only on Errors apparent in the 
Record, or on new Matter diſcovered fince the Decree, Ruled on 
Motion, per King C. Hil. 12 Geo. 1. Gilb. Eg. Rep. 184. 
17. A Bill of Review ought not to be brought but for manifeſt 
Errors appearing on the Face of the Decree, or for new Matters 
arifing ſince the Decree, of which no Advantage could have been 
taken without Leave of the Court to bring ſuch Bill upon new 
Matters diſcovered. Mar. 1, 1726. Aſhton and Smith, Viner's Ar. 
Tit. Chancery, (Z) Ca. 19. 3 no Bill of Review lies without 
(4) Jon, 27, paying the Duty. Decreed (6) in S. C. Did. (Z. 3.) Ca. 10. 


1717. Bi 


of Duthan and Lyddell S. P. Iid. (Z. 3.) Ca. 10. 


18. Bills of Review are uſually upon Diſcovery of new Evidence. 
Hil. 21 15 Mar. 1734. South. Sea Company and Bumſtead, Bid. 
(Z. 5.) 


19. If 


Bills: 7 
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270 19. If a Decree be obtained and inrolled, fo that the Cauſe cannot 
be rebeard, then there is 0 Remedy but by Bill of Review (a), which 
muſt be eirbor for Error appearing upon the: Face of the Decree, or 
upon ſom new Matter (b), as 4 Releaſe, Receipt, &c. proved to have'(s) For unleſs 
been diſcovered fince. Laid down as a Rule for Lord Chan. Talbot, LED 

Tin. 1735. Taybr and Sharp, 3 Will. Rep. 371. ſack nw, 

; might be made Uſe of as a Method for a vexatious Petſon to be oppreſſive to the other Side; and for the Cauſe 
never to be at Reſt. Per Lord Chan. Mid. 0 (a) For if an original Bill were to be allowed, the 


Decrees of the Court would be oppoſite and contrary one to-the other, which would breed the utmoſt Con- 
ſuſion. Per Lord Chan. Bid. 
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(H) Bills oꝛiginal after a Decree () %% 
fold; J , ene: 10 2 LG Ju +7 7.436 | P. 71. Ca. io: 
a= Floyd and Manſell, P. Ca. — Nad and Hanly, P. 77. Ca. 1. — The Mayor and B 

8 wad Lot Criom I ap. 2 Mod. © LA ind By 6. 77 I 4 5 ** urgeſſes of 


1 


% 


F . 
: 


I. Biz to redeem after 4 Decree of” Forecloſure figned and in- Lond Chan, 
rolled in 1697. ſuggeſting Fraud and Surprize in obtaining the cm . 
Decree, and a parol Declaration before and after the Decree, that the that he knew 


Mortgagee was willing to take his Principal, - Intereſt and Coſts, and wt 2 
uit the Eſtate. Defendant pleads the Decree, and denies the Fraud, „as let in 70 

Ge. The Depoſitions of ſeveral Witneſſes were read to prove ſuch a redtem by a 

parol Declaration by the Martgagee, and that Plaintiff and Defendant e ter 


N a Decree o 
in the former Cauſe had the fame Clerk in Court, Sc. Bill diſmiſt 8 


with Coſts by Harcourt C. Eaſt. 12 Ann. Whiſhall and Short, _— ſigned and in- 
Decree affirmed in Dom” Proc”. Viner's Abr. Tit. Decree, (D) Cx. any hs 18 
15. Ba. | t greement or 

| | | =) Declaration, 
or by Reaſon of Ower-walue of the Eftate, ſuch a Thing would be of dangerous Conſequence, and ſhaks 
Abundance of Titles; perhaps there may be an Inſtance of Relief upon a Bill to redeem after a Decree of 
Forecloſure, but then the Ball « was brought in a very ſhort Time after the Decree, and there muſt be ſome extra- 
ordinary Circumſtances in the Caſe; but faid, he did nat remember any ſuch Caſe of Relief. Ibid. in S. C.— A 
Court 2 Equity is cautious to make a Decree without @ Precedent, Laid down as a Rule in a MS, Caſe, which I 
have ſeen. 


2. Defendant C. in 1712. brought a Bill againſt the now Plaintiff It is irregular 
and M. his Wife, who was the Widow and Executrix of B. for an 3 a 
Account of B.'s Eſtate, and obtained a Decree; then M. died, and 3 


Ye "ey vary a Decree 
before the Decree was inrolled, the now Plaintiff petitioned for a Re- already pro- 


hearing, and at the ſame Time preferred an original Bill, ſaggeſting e 


new Matter come to his Knowledge ſince the Decree, and obtained in this Court 
an Order to rehear the former Cauſe, At the Hearing of this Cauſe, ma bring a 


intiff ̃ | Croſs Bill, ze. 
Sc. Plaintiff's Counſel admitted that the Decree in the former Cauſe 7 Suey Tay 


was juſt upon the Pleadings and Proof in that Cauſe, but infiſted, cee pronounced 


that upon the Pleadings in this Cauſe the Merits appeared otherwiſe, 2 mo 
and therefore prayed a new Decree in Favour of the now Plaintiff, the original 


and to ſet afide the former Decree, Cowper C. diſmiſſed the Bill, and Cauſe is heard 


affirmed the former Decree. Trin, 2 Geo. I. Hiches and Conyers, Vi- ae ack 


ner's Abr. Tit. Decree, (D) Ca. 16. the Decree in 
the original 
Cauſe may afterwards be varied by the Decree in the Croſs Cauſe, but in that Caſe the Croſs Bill muſt be — 
before any Decree made in the original Cauſe. By the Courſe of the Court, if the original Decree had been 
mrolled, the now Plaintiff, upor Affidavit of new Matter come to his Knowledge fince the former Decree, might 
have a Bill of Revzew, but he cannot now be relieved againſt the former Decree by this cw Bill and Rehearing 
the former Cauſe ; for the Decree is right upon the Pleadings and Proof, aud therefore cannot be varied upon a 


Rehearing ; and it is contrary to the Courſe of the Court to alter a Decree upon an original Bill exhibited after 
the Decree pronounced. Per Lord Chan. in S. C. 1bid. 


3. If an original Bill be brought for Matters, Part of wiich are 
contained in a former Bill and Decree, and Part new or ly way of 
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ſupplemental Bill, the Court will, on a Demurrer to ſo much as was 
contained in the former Decree, ſend it to a Maſter, to ſee, what was 
and what was not in the firſt Bill, and allow the Demurrer accord- 
ingly. Ruled on Motion by King C. Hil, 12 Geo. 1. Gilb, Eg. Rep. 


FEEL 184. . > 2 N | Wy 3: © od i, 
Vide P. i77. 4. After a Decree inrolled the Party can have no Relief by an ori- 


819 ginal Bill. Laid down as 4 Rule per Talbot C. in Caſu Taylor and. 
Sharp. Trin. 1735. 3 Will. Rep. 371. e ee 


(J) Bills taken pro Confeſſo. 


t. | bps original Bills, or Bills of Revi vor, if the Defendarit' Joes not 
I appear, but ſtands out all Proceſs of Contempt, the Bill ſhall 
not be taken pro Confeſſo; but i be appears, and then ſtands. out for 
want of an Anſwer, it ſhall. Trin. 1667. Anon, 2 Freem. 127. | 
2. A Bill being preferred againſt a Quaker for Tithes, who refuſed 
to anſwer upon Oath, he was brought to the Bar, and having been 
brought three Times before, the Bill was taken pro Confeſſo. Mich. 
1677. Anon. 2 Freem. 27. Ca. 29. V . 
3. Defendant refuſing to anſwer; and landing out all Contempts till 
an Order was made for a Sequeſtration, Plaintiff prayed that the Bill 
might be taken pro Confeſſo. Gbjected, that this could not be done, 
becauſe the Segueſtration was neither under Seal nor executed; and 
alſo becauſe the Plaintiff did not produce the Original, but only a Copy 
of it; and Parker C. held the 4% Objection good; but as to the 
other there ſeemed to him to be no Reaſon for it; for the putting the 
Seal to the Sequeftration, and actually executed it, ſeems to be only 
neceſſary when the Plaintiff is not ripe for a Decree upon his own 
Bill, but wants ſome Diſcovery from the Defendant's Anſwer, upon 
which the Decree may be founded; and therefore the actual executing 
a Sequeſtration to extort an Anſwer, of which the Plaintiff has no 
Occaſion, ſeemed to him to be unneceflary. Eaſt. 5 Geo. 1. Anon. 
Lucas's Rep..431. Ss | 
4. The Defendant appeared, and flood out to a Sequeſtration, where- 
upon Plaintiff had an Order to ſet down the Cauſe, to the Intent that 
the Bill might be taken pro Confeſ/o ; but Defendant, on getting it 
put off, put in an Anſwer, which was reported zn/ifficient, and then 
Plaintiff ſerved him with a Subpœna fo 2 in a better Anſwer, which 
was alſo reported 2n/ufficient ; then Defendant on Saturday put in a 
third Anſwer ; and on the Monday following the Cauſe came on, 
upon the Order for taking the Bill pro Conteflo, when Defendant 
moved for further Time to anſwer. But the Maſter of the Rolls de- 
creed for the Plaintiff, (though no Precedent was cited) Mich, 1729.— 
But Lord Chan, King (on Appeal) ſaid, that tho" there was an Order 
for a Sequeſtration tefore any Anſwer put in, yet he would conſider 
how Matters ſtood when the ſaid Decree was made; and held, that it 
was ſufficient there was at that Time an Anſwer, and which the 
Plaintiff had admitted by ſuing out Proceſs for a better Anſaer 
Note; It ap. and ſaid, that here was a ſecond Anſwer, which muſt be admitted to 
pears by the be a full one, becauſe not referred for Inſufficiency. That it is againſt 
8 de Reaſon and common Senſe to ſay, Defendant had confeſſed the whole 
Defendant Bill to be true, when it appeared by the Maſter's Reports, (<ohich 


was willing I Tee 
and deſirous 

to put in 4 full Anſwer, Lid. Jide S. C. cited in the Caſe of Lady Abergavenm and Lady Abergavenny, 
F. ; | 
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Bills. 


were Orders of the ſame" Court), that he had anſwered the greateſt 
Part of it, and when the Plaintiff himſelf had taken the firſt Anſwer 
70 be an Anſwer in Part by ſerung Defendant with Proceſs to put in 
2. bertel; Wherefore reverſed the Decree for taking the Bill pro Con- 
2%. Fuly 1730. Hawkins and Crook, 2 Will. Rep. 5.56 to 560. he 

5. Plamtiff brought her Bill for an Account of Profits, &c. and 379 175 
after Defendant bad fully anſwered, Plaintiff amended her Bill three S. C. fiares it 
Times, to which Defendant put in three ſeveral Pleas and Demurrers, 8 J. S. 


"Y 
c gr Wes oo = — 9 


ed a Bill * 


which had been all over-ruled, and Defendant ſtecd in Contempt to à gainſt B. to 
Sequeſtration for not _ anſwering he amended Bill, Plaintiff now which B. pur 
moved for Liberty to fet-down Sauſe on the Segueſtration, in | oy 2 
order that the Bill might be taken pro Confeſſo. Objected, that there rice amend- 
being an Anſiber to Part, viz. the original Bill, the Bill could not whe ov 

be taken pro Confeſſo, becauſe Part was fully anſwered and denied; and — 
the Caſe of Hawkins and 'Crook (above) was cited. But for Plaintiff : B. 


it was urged, that if Defendant by anſwering Part, and refuſing to — 2 
anſwer the moſt material Point of all, ſhould prevent the Bill being Bar of ſuch 


taken pro Confeſſo, that would put the Plaintiff in a much worſe Con- 9 


dition than not anſwering at all, and would encourage Defendants by over ruled. B. 


this Method to elude the Juſtice: of the Court; and as to Hawkins was in Con- 


and Crook, Defendant there was willing and defirous to put in a full — ng fo 
Anſwer, and which was at length the Liberty given him by the Court (a): for want of an 
Lord Chancellor (King) ſaid, that this is an untrodden Path, as there gj: the 
are no Precedents to direct, we muſt go upon the Reaſon of the . 
Thing at Law, after the Party has appeared, and is in Court; if cuted a Year 


he makes Default (5) Judgment is given for the whole Demand; and {8% — * 
if in Treſpaſs, Cc. Defendant pleads only to Part, or ſays nothing moved that 


to the Reſidue, the Plaintiff may take his Judgment immediately for the Bill might 
what is not anſwered ; and Courts of Equity form their Proceſs upon A icky 
the ſame Plan when the Party is in Court, &c. and it is a Furiſ: ledging that 


Ai i 5 rei . . by the Prac- 
diction which ſeems abſolutely neceſſary, and exerciſed by all Courts; y the rac 


when they have the Parties once before them, they ſhould have it in 1 
their Power to determine upon the Right, &c. and therefore ſeemed ever a De/+n- 


ſtrongly to incline that the Bill ſhould be taken pro Confeſſo, guoad 2 i 


the Particulars not anſivered. But Defendant offering to anſwer by the Proceſs of 
the next Term, except as to Matter of Account, no Order was made Conterpr ir 


upon the main Queſtion. Mich. 4 Geo. 2. Lady Abergavenny and F . 


—" : End of the 
Lady Abergavenny, Viner's Abr. Tit. Chancery, (D. b.) Ca. 1. Line, the Bill 
[ | may be taken 
pro Confeſſo, or otherwiſe there would be a Failure of Juſtice when A Matter is enquired of which lics Aves the 
Knowledge of the Defendant, and of which the Plaintiff can have no other Diſcovery but by his Oath. Objected, 
here was a ſufficient Anſwer to the original Bill z and no Precedent could be produced that where any Part of a 
Bill was anſwered, the Reſidue might be taken pro Confeſſo. But per King C. If an AQiion at Law be brought 
for ſeveral Treſpaſſes, and the Defendant's Plea goes only to Part, Plaintiff may ſign Judgment as to all rhe Reft ; 
and here pro tanto of the amended Bill that is not anſwered, it may be taken pro Confeſſo. But adjourned. 
Rep. of Sel. Ca. in Chan. fc. S. C. in totidem verbis with MS. Rep, A Cafe was mentioned in Scacc' of the 
Corporation of Helſon and Robinſor, where after an Anſwer reported inſufficient, and Defendant refuſing to put in 
any further Anſever, the whole Bill was taken fro Confefſo by the Opinion of the cubole Court deliveircd ſcriatim; 
and this was the Opinion of the Mafter of tbe Rolls in Hawkins and Crook, for that an inſufficient Anſwer is no 
Anſwer ; and it is the Party's on Obitinacy to ſtand out and refuſe making a Diſcovery ; and the Opinion of 
taking a Bill pro Confeſo gucad ſome Particulars, and joining Iſſue, &c. as to the Reſt, ſeems new, and intro- 
ductory of great Confuſion in the Proceedings. Yiner's Abr. Ibid. Ca. 2. in S. C. Another MS. Rep. S. C. 
accord”. (a) For the Decree to take the Bill pro Confeſſo was reverſed. (5) The Method 
in Equity of taking a Bill pro Confefo is conſonant to the Rule and Practice of Courts at Law, where if the 
Defendant makes Default by Ni dicit, Judgment is immediately given in Debt, or in all Caſes where the Thing 
demanded is certain; but where the Matter ſued for conſiſts in Damages, a Judgment Interlocutory is given, 
after which a Writ of Inquiry goes to aſcertain the Damages, and then final Judgment follows. Said arg' in 
Hawkins and Crook, 2 Will. Rep. 5 59.—2 Will. Rep. 311. Lady Abergavenny and Lady Abergavenrr is not S. P. 


6. The Opinion of Lord Chan. upon the Stat. 5 Geo. 2. cap. 25. 
ſect. 1. was, that it was not ſufficient to make an Affidavit that the 
| Party 
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Party making it was in wer! and believes that the Defendants with 

drew themſelves into Ireland in order to avoid being ſerved with the 

Proceſs of this Court ; bus it muſt likewiſe be fiworn by whom: the. Party 

1 ow. 4e pong received fach In formation (a). Hzl. N in en Burton 


ed that iz and Maloon, dee Chan. Rep 401, 403. 


uld be. ſuf- 
— . an Affdawit ia hub. a 8 * at above, the Aa are be of che 127 dangerous Conſe- 


ay > grey" is. Pun, Per Lord Chin, Bid. 40. 


8 


- o 


ED _ 0 Bills of Revivar. 


2 Bus. 8. C. I. Pere Order re MO * 1657. = how Years 
ſays, it vas / L after a final Decree was drawn up, reciting the Decretal Or- 
on a Flen a. der, but Part ef the Matter thereby. deereed 'was omitted in the De- 
Chan. Ca. 3. cretal Part of the Decree” itſeif; the final Decree was ſigned and in- 
. C. ſays; it rolled, and foon after the Defendant: died. A Sci. Fa. was ſued to 
and 7 revive, but Plaintiff diſcovering the Omiſſion, and that he could not 
murrer. have Remedy that Way, or could mend the Decree as defeftive by Sur- 
pPriſe, (the Defendant being dead) upon Motion he exhibits his Bill 
of Revivor to revive ſo nuch as 'was omitted; and in Truth the 
Words of the Bill extended ſo far as to revive che whole Decree. It 
was pleaded that the Decree being inrolled, a Bill of Revi vor did not 
lie, but a Sci. Fa. Plea over· ruled. Aich 1 15 Car. 2. VTilliams and 

Arthur, MS. N. ddl 1 
2. A brings his Bill opainſt B. * c. oa put in an inſufficient 
Anſwer, and prefer their Croſs Bill againſt A. B. becomes a Bank- 
rupt, his Aſſignees bring their Bill in Nature of a Bill of Revivor 
againſt A. they ſhall not go on till C. has anſwered A. s Bill. Mich. 
1714. Child & al, AN of Evans, and Frederick, 2 Will. Rep. 

266. 

In arguing 3. Bill was diſmiſſed with Cofts, which were taxed ; a Bill of Re- 
the Demurrer vi bor cas brought ſingly for (theſe) Coſts, but on Demurrer it was 


1 held that the Bill would not lie. Per King C. Hil. 172 5. Thorn and 


conflant Rule Pitt, Sel. Ca. in Chan. 54. 

be, that where 

4 Bill is diſmiſſed with Coffs, the Party intitled to them cannot revive for that, that muſt be taken to be where 
they are not taxed and liquitated to a Sum certain, for, then it becomes a Duty ; and tho' the Bill be diſmiſſed, it 
is not ſo much out of the Court, but the Party in Conſequence of ſuch Diſmiſlal is liable to the Proceſs of the 
Court by Subpæna, Attachment, c. But per Lord Chan. it is a Rule, that unleſs in Account, where both 
Parties are Actors, they cannot revive ; ſaid he knew no Inſtance of Revivor in ſuch a Caſe as this ; that it va. 
very odd, but the Rules of the Conrt muſt be obſerved. Did. 


For more of Revivor, vide (B) P. 2. 


Alſo P. 72. Ca. 18. 


(Y) Bills to examine Witneſſes in perpetuam 


) Vide alſo 
228 rei memoriam (a). 
g. 
His Lordſhip I. N a Bill to diſcover a Title to 3 and for an Account of 
admitted, that the Profits, and to perpetuate T, etimany, &c. Defendant au- 


jon 1 fivered as to the Title, and demurred as to the perpetuating Evidence, 


the Demurrer in Regard the Plaintiff might bring his Ejectment, and examine his 
would have Witneſſes at the Trial; and upon Afrdavit that the Plaintiff's Wit- 


b a, it 
8 com- meſſes were infirm and unable to travel, the Demurrer as over-ruled 
mon Sugge- - | 17 by 
ſtion in a Bill; 

but auen feworn, if ſuch Demurrer ſhould be allowed, it would introduce great Inconvenience and Har Mie, 
a Failure of Juſtice. Ibid. 


being voluntary, and only dene to protect, &c. it is a Truſt for himſelf, Per Lord Keep. Bid 


Fs 805 —— _ 


ator or the Role, and after warde ef Lind Chan: oo 
_ 6 69.” PBHip and Care I. Reg, 17. 
ene his Bill for 1 CN exa nine h 8 
ng that ee, e 15 

Fe bring Achiont, and diſturb Pia ig 18 all'h 
N be dead. Defendant demurred, for 4 . . had not de 


ns in 


his Title at Lam and therefore Bud no. Right t dungs Bill-in . " N 


N 


firſt Inſtance. Demurrer over- ruled (a). Trin. Lim ud Db of _ (a) And this 
and Serjeant Gir dlc, ma Se een ee > Difference 


vas taken and 
ed to by che Our, that if obe that Fel g on ie fath B. 1 pe wi be good, becauſe 


ht to Melli bis Title n La! Hut where: the Plainti® ſuggeſted that the da threatned to 
e N bis Witneſſes Roald ße dead, if the, Defendant not only An did diſturb 
him by fiſhing, & ly y in ſuch Caſe the Defendant ſpould plead that he did daily diſturb 1 Bran and there- 
fore the Plaintiff frould fe Remetly at Lawz<=Or if the err. Bad fron” in Þis 7511 4) Yhat Defendant had 
ally diflurbed him, then — Demurrer | had; bien my but ant for "barely. threa Wyn and 
Hatty, before Wright Lo Keep. mas cited, where {l of. the ſamy Nature was . — a Common, 
and 75 


Demurrer allowed, aſe there it ed by the Plaint s OW Jpewi nt and 
u vi ee 2 7 4 555 wk kr ates 
| N N. en 


N Bel and Authors Vide Tit, Liban. a 25 Ae 
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Bonds oz Obligations, * 


(4) Ot voluntary Bonds. 5 | 

(B) Df. Bonds of Relignation and criminal Converſation 
(C) Bonds relieved agalnſt, & econt'. ” 
(D) Of Warriage Bꝛokage Bonds. 

(E) Concerning Co⸗Obligoꝛs and Sureties. 
) Jn what Caſe a Defect in a Bond will be ſupplied. 
(G) . Bonds. 
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(A) Of voluntary Bonds. 


* P S. executes. a voluntary Bond for 5090 J. to one of his Daugh- 


+ ters, without any Condition, and payable immediately (6), but 
akvays. kept it by him; and there was ſome Proof in the Cauſe (3) Though 
that this Bond was entered into to protect him 1 from paying Taxes for © there was 80 
his Money, and ſo underſtood by this Daughter ;" and by Will he gives cu 53 


Portions to all his Daughters, and dies. This Bond decreed to be ſet an — 


aſide, this Daughter being equal (c) to the Reſt wwithout the Bond. Pond, yet it 


Per Lord Keep. Hil. 1701. Ward. and Lant, Prec. in Chan. 182. Tide Inten: 


tion. th 
Uſe ſhould be made of it, and therefore if the Daughter had got it from him, and put it in Suit _—_ diet fa 


his Life-time, Equity would have relieved him againſt 
, gainſt it. Per Lord Keeper's Opinion, bid. 18 
(e) J. &. x rung 141 Be that he intended his Daughters equal, and Equality is the higheſt Equity ; — the Bond 
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2. A Son in plentiful Circumſtanges: gives his Father a Bond to pay, 

him 120 . Anduity for 7775 if done freely and without. Caertion, 
good. 80 decreed by Parker, C. Hil. 1719. Blactbomn and Edgley 
& ccontra, 1 Mill. Rap. Goo, ¶ũ... + 466 
So a Covenant 3. A. Bond to pay 4 Sum of Money upon the Death of A. B. without 
of Money oben Tue f bis Body, will be good, Said per Lord Chan. Mecclesfielg, 
| —_— Mich. 1721. 1 Will. Rep, Nin Sang, d e bib a blog, 
fue of the Body of B. would ſurely be good. Said er Lord Parker, Fynn. 1919. B14 566. 


4. Where a voluntary Bond is given ly the Huſband to Truſtees 
for bis Wife's Benefit, Equity will poſtpone ſuch Bond epen e Devrs 
on ſample Cuntract, but will admit it to be paid before Legacies, De- 
creed by Sir 7oſeph Fetyll, Maſter of the Rolls, November 17, 1730. 
Williams and Sawyer & al", Rep. of Sel. Ca, in Chan. &c. 6. 

F. Any voluntary Bond is good againſt an Executor or Admini- 
rator, unleſs ſome Creditor be thereby deprived of his Debt ; but a 
real Debt, tho by imple Contract only, ſhall have the Preference. 
Per Sir Joſeph Jekyll, Maſter of the Rolls, Mich. 1733. in Caſu 


by 


Lechmere and Earl of Carliſle & ab, 3 Will. Rep. 211, 222. 
Hit flu. 6. F. S. having a Wife who lived ſeparate from, afterwards married 
admitted, that another Woman, who had no Notice of the former Wife's being alive, 


1 but it being diſcovered to the jecond Wife that the: farmer was alive, 
given to the J. S. in order lo prevail with the ſecond Wife to ſtay with him (about 
ſecond Wife ive or fix Years after ſuch Diſcovery) gave a Bond to a Truſtee of 


Bil ee the ſecond Wife, to leave her 10001. at his Death, and then died, 
former tha not leaving Aﬀets to pay his ſimple Cyntract Debts. On & Bill brought 


2 a 4 by the ſecond Wife for this 1000 J. Sir Foſeph Jekyll, Maſter of the 
122 Rolls, (an Time taken. to canſider] decreed that this Bond ſhould be 
ber, and there- poſtponed to all Ample Contraft Debrs of F. S. Mich. 1734. The 


upon ſhe had N . 
775 18. li Lady Cox's Caſe, 3 Will. Rep. 339. 
had been a ju/? Bond, and for a meritorious Conſideration (a). But here the Bond was not given until five 
or fix Years after Diſcovery, &c. which made it reaſonable to think it was given by F. S. ta this Lady rather 
to induce her to live with him, than upon any other Mative, in which Caſe the Bond wvould be quarſe than a 
cvoluntary one; for then it would be given for à wicked Conſideration, that of living in Adultery with J. S. and 
ſhe ought to have left J. S. after ſhe had fully diſcovered he had a former Wife living; If ſuch a Bond had 
been given to a /awful Wife after Marriage, this had been a voluntary Bond, void againſt Creditors (6), 
much more when given to one who was no Nie, and upon fuch an illicit Confideration. Per his Honour, Vid. 
340, 341. (a) And therefore to be paid before any fimple Contract Debts. (6) Fide P. Ca. 


Lechmere, &c. 


41 F Bond given to a kept Miſtreſs for the Payment of an An- 
. nuity for the Maintenance of herſelf, and Proviſion for a Child ſhe 
Eg. Ca. ar. had by the Obligor, ſhall not be ſet aſide in Favour of his legitimate 


e Children or Heir, if not obtained by Fraud. But the Annuity was 
and my Notes decreed per the Maſter of the Rolls to be paid after fmple Contracts, 


there. this being a voluntary. Bond; but his Honour having given no Direction 
whether the real Eſtate ſhould be chargeable in Caſe of a Defe# «f 
the perſonal Aſſets, on Appeal Lord Chan. Talbot held the real Eftate 
liable in Caſe of a Deficiency in the perſonal Eſtate, and decreed, 
that if the fame ſhould fall ſhort, upon Payment of the Arrears and 
„ Altho! this growing Payments by Plaintiff (the Heir *), and that upon his ſe- 


be a voluntary curing 
Bond, and 

poſtponed in Point of Payment even to Simple Cant ract Creditars, yet it muſt not be in a worſe Condition than 
they are; its being voluntary gives the Heir no Right to ſet it aſide: For as the Anceſtor might have granted 
the Eftate away intirely from his Heirs, ſo when he thinks proper to charge himſelf and bis Heirs, the Heir fall 
be bound in Reſpe of the Aſſets deſcended upon him from his Anceſſer. Per Lord Chan. Bid. 156.—His Lotdſlup 
added, that leaving the Obligee to ſue the Bond at Law where ſhe can recover but the Penalty, and where the 
Parol muſt demur until the Heir (now three Years old) comes to his full Age, would be delaying her much too 
long ; and fince even after Advantage taken of the Infancy at Law, and the Penalty recovered againſt the. Heir, he 
may reſort again to this Court to have the whole Thing reconſidered, which is now as proper for the Judgment 
of che Court as it would be then; wherefore he decreed, Ct. Sid. A | 


# Obhigationf, 133 


_— 


. — R 
curing the Annuity: out of a f | | * Not 
of Age, the Obligee he reſtrained From proceeding upon the Bond at “ 


11 December 173 f. Gary and Reek, Ca. in Eg. Temp. Talbot 1 53. 
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( Ok Bonds of Reſignation and criminal 
bk A Preſented B. to a Vicarage, and took à Bond of 500 I. con- 
V1. ditioned to reſign after ten Years, upon Regueſt. The Vicarage 
was. 50 l. per Ann. The ten Years expired, and the Requeſt as 


} \ z 


made. B. repared 4 Refignation, an tendered it to the Biſhop 
who ef to decept it, ſaying, theſe Bonds were apainſt 48 


ſcience, and void; and Or this in an Attion now brought upon 
the, Bond would be no Plea, B. (be having undertaken for a third 

Perſon, who, as was. fi efled, Was A Mis of oye Converſation) ex- wu, It way 
hibited his Bill to be relieved againſt this Bond, and t0 hade an In- proved that 
junction. But the Court would not reheve unleſs the Patron had made nah A * 
ſome ill Uſe of the Bond, for the Law allows theſe Bonds to be good Ct, dor 
(a). But Price B. was not fo very clear as to any judicial Ac to be bad * 
done by a third Perſon; The Party having done his Endeavour, _ * 7 af 
the Parſon had three Months Time given him to reſign, which if he Court did not 


did, the Court would grant a ſpecial Injunction. Pin. 7 Ann, Sind this, 


Ly 


the Reaſon th 

Steeper and Carver, MS. Rep. ä — 9 
as, becauſe 

the Patron had not made any bad Uſe of the Bond. Ibid. (a) Theſe Bondi, tho' to refign generally, are 


good, and have been ſo allowed conſtantly ; and there are many Caſes of it, becauſe they may be on good and 
valuable Confideration, and not fimoniacal; as in Cafe the Party takes a ſecond Bexefite, or for Non-refidence ; 
and a Court of Equity will inſiſt on theſe Bonds where made on good Conſideration. Per Cur' in the Caſe of 
Turner and Hawkins, Trin. 4 Gee. 1. in B. R. Forteſ. Rep. 351, 352. | 


2. Plaintiff and Defendant having been at a Fair together, about 
ro of the Clock in the Morning came to Defendant's Houſe ; Defen- 
dant went out, and his Wife went with Plaintiff up Stairs in order to 
ut him to Bed, be being (as was ſuggeſted in the Bill) very drunk. 
Banat when he returned found Plaintiff” in his Shirt fitting on 
the Bed, and his Wife lying upon it crying. The Bill alfo fuggeſted, 
that the Defendant took up an Axe, and ſwore that he would Fill the 
Plaintiff (a), upon which the Plaintiff (being under Terror) told the (a) But upon 


Defendant he would give him any Satisfaction; whereupon it was = agen 
agreed that he ſhould give Defendant all the Money he had in his and the — 
P ochet , this did not ap- 
| pear, but only 
that the Deſendant took the Plaintiffs Clothes, and threatned to throw them out of Doors if he did not go away. 
bid G:lb. Eg. Rep. 9. Mich. 7 Amr. Woodman and Skuſe. S. C. ſtates it thus: Defendant coming home finds 
the Plaintiff naked, and juſt going to Bed to his Wife; he thereupon gets a Note from him for 500 J. which 
was in June, and in Auguft the Plaintiff gives him a Judgment, and in October following ſurrenders Copyhold 
Lands to him by way of further Security. The Plaintiff brought his Bill to have rhe ſeveral Securities delivered 
up, alledging a Contrivance to catch him in that Manner; that he was drunk, and did not know <rhat he did; and 
that Defendant with an Axe threatned to cut him in Pieces, ſo that he <cas under Terror; and that Defendanr 
himſelf had ſaid: in Company, that the Securities were for Money lent. Lord Chan. obſerved, there was no Proof 
of a Plot to catch the Plaintiff in this Manner, nor that he appeared to be ſo diſordered or frighted ; for ge 
continued in the ſame Mind when he was in cool Blood, ar the ſeveral Times of giving the three different Securi- 
ties; and it was proved that he joined with the DeFendant in giving out that the Nate avas for a Bargain of Graf, 
ſo that he knew what he was about, and had a Mind to conceal it; and that the Defendant's ſaying in Company 
it <vas for a Bargain of Graf, made the Plaintiff's Equity the worle, for it was a ſign the Defendaht was ſo juſt 
as to keep it a Secret, which was certainly the Intent of the Bargain it ſhould be. If @ Jury in this Cafe 
had given Damages, this Court would not relieve; and why ſhould it when rhe Plaintiff himſelf has three 
Times given and aſcertained Damages againſt himſcif; ſo diſmiſſed the Bill, bur abit haut Coffs, becauſe the 
Defendant bad bragged of his Bargain, which was a ſign he thought himſelf rather over-paid, and therefore 
Lord Chan. ſaid, he would relieve againſt the Penalties, Another MS, Rep. S. C. almoit in totidem nerbi; 
with Gilb. Eg. Rep. 


ſufficient Part (of tbe real Eſtate *) when, * Net in the 


ne wo 


IIS 


Pocket, which was 1 for able 


MS. Rep. 


2 (O) Bonds relieved againſt, & econ. 


I, S. in Confideration of 100 l. given him in his Father's Life- 
time, gave a Bond for 6001. to be paid within a Year after 
the Death of bis Father, (to whom he was Heir). This Bond being 
ſued, J. S. was relieved per Lord Chan. he repaying the 100 l. and 
Intereſt. Hil. 1680. Varnees's Caſe, 2 Freem. 63. * 
2 Freem. 223. 2. The Bill was to be relieved againſt a Bond given for Money won 
A at All Fours,, Plaintiff was a Diſtiller, and Defendant a Tapſter at a 
Righey S. C. Bowling Green; and it appearing that the Defendant laid the Cards, 
— and turned up the Knave of Clubs (which was Jack) ſeveral Times 
together, and being an unreaſonable Sum for ſuch Perſons to venter, 
Plaintiff was relieved, and the Bond ordered to be delivered up, altho 
this Caſe was not within the Statute, the Bond being for leſs than 

(a) For Equity 100 J. (a). Mich. 1698. Humphries and Rigbey, MS. Rep. 


always re- 


lieved before the Statute, where any Fraud appeared. MS, Rep. in 8. C.m—z Freem. Bid. accord. 


- 2 by, 3 A. gives a Bond to pay gool. to his Daughter in Caſe ſhe ſtould 


and adds, that hve no Son living at his Deceaſe ; A. died, bis Wife being enſeint of 
altho' there @ Son; the Queſtion was, whether the Daughter ſhould have this 
Her goo I. And per Cur', the ſhall not; and Plaintiff % Son was re- 
Deceaſe, ſo lieved. Mich. 1698. Gibſon and Gibſon, MS, Rep. 

that it was not | | | 
recoverable at Lax, yet that it could not be preſumed to be A4.'s Intention, that if a Son was born after his 


Deceaſe, the Daughter ſhould run away with the Eſtate ; and that in this Caſe it appeared that the Mother was 
Quick at A.'s Death; and by the Civil Law, Pofthumus pro nato habetur ; per Cur' ; and ſo decreed that the 
Plaintiff ſhould be relicved againſt the Bond, Ibid. 224. X 


4. Upon 


———— . — 
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Bondi or Obligations. 


be 4. Upon an Appeal from' the Rolls the Caſe appeared thus: F. &. 
had an extravagant Wife, Who had run 2 50 l. in Debt without bis 
Privity to a Seamſtreſs, Part for Goods, and Part for, Money lent. 
The Wife wrote a Letter to the Scamſtreſs, deſring her not to acquaint 
the Huſband with the whole Dabt, but only with Part; and that foe 
would take Care to get her Security for the Reſt; and ſte incloſed a 
Note under her own Hand for ſo much as the Seamſtreſs uns to diſ- 
cover to the Huſband, and another. Note for the Payment of the 
Refidue ; but this was to be concealed from the Huſband. The Seam- 
ſtreſs comes to the Huſband, and ſhews him the firſt Note, and 


demanded only Part of her Debt, which he paid, and ſhe gave him a 


full Receipt ; and then the Huſband charged the Seamſtreſs never | to 
truſt bis Wife more. After this the Wife perſtoaded the Huſband's 
Niece, who was but lately rome of Age, to be bound with her for the 


Payment of the Refidue, pretending that it was a juſt Debt; and ac 


cordingly ſhe entred into a Bond for the Payment of 125 J. and the 


Niece came to be relieved againſt this Bond. For the Niece it was 
argued, That this was a plain Contrivance between the Wife and the 


geamſtreſs to defraud the Niece of ſo much Money; for the Wife 


having got as much as ſhe could from her Huſband, could no longet 
ſupport her Extravagancies that way; but makes uſe of this Shift, to 
procure her Niece to be bound with her to the Seamſtreſs, ſo that b 7 
that Means the Wife might have further Credit to the Value of the 


Bond; and this was moſt certainly the End of the Contrivance ; for 


it appears by the Receipt from the Seamſtreſs, that there was nothing 5 


due. Lord Chan. No Doubt but Traders do very often truſt without 


the Huſband's Conſent; but here the Seamſtreſs did not only truſt the 
Wife in the Way of her Trade, but did lend her Money; ſo that 
ſhe was aſſiſting to the Wife to get what ſhe could from her Huſ- 


band ; and the Niece, who was but juſt come of Age, was drawn in 


to execute this Bond, when there was no Conſideration ; for there 


6 Ann. Fowler and Ayliffe, MS. Rep. 6 25 gl 


; -5: A Creditor petitions againſt the Allowance of a Bankrupt's Cer- Yide (N) . 
neee. 
wa - 2h, "GR 


tificate, upon which the Bankrupt gives him a Bond for Payment of 
his whole Debt, in Conſideration of withdrawing his Petition ; Equity 
will not relieve againſt this Bond. Decreed per Parker C. Eaſt. 1720. 
Lewis and Chaſe, 1 Vill. Rep. 620. eee 

6. A. agreed for the Purchaſe of Timber; and A. and B. both 
entred into a Bond that A. his Executors and Adminiſtrators, ſhall not 
cut down under ſuch Size; it comes out that A.s Name was only made 
Uſe of for B. in the Agreement; B. cuts down Timber under Size; 
there can be no Remedy at Law upon this Bond; but it is a Fraud on 
the Seller, and relievable in Equity. 12 Mar. 1720, Butler and 
Pendergraſs, Finer's Abr. Tit. Fraud, (C. a.) Ca. 13. cites it as 4 
MS. Rep. jaid to be Lord Harcourt's. BEE * 5 


7. In the Settlement made on the Marriage of B. A.'s Son, there 
is a Power reſerved to A. the Father to ſettle 200 J. per Ann. upon 
any Wife which he ſhould marry, he paying 1000 . to B. The 

Vor. II. B b b Father 
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Father treating about a ſecond Marriage, B. the Son, agrees with the 
ſecond Wife's Relations to releaſe the 1000 J. and accordingly does 
ſo, (but it did not appear that the Son's Wife, or any of her Relz. 
tions, were conſenting to ſuch Releaſe) and takes a private Bond from 
his Father for the Payment of this teoo J. but this Bond was entred 
into by the Father without the Privity of the ſecond Wife, or any of 
her Relations: Sir *Foſeph Jekyll; Maſter of the Rolls, would not 
dleecree againſt this Bond, becauſe it would be injurious to the firf 
(4) Rule ; D Marriage, which being prior in Time, is to be preferred (a); and his 
(en 7. Honour ſaid, the only Relief he could give the Father would be to 
tier % in award a perpetual Injunction, upon Payment of Principal, Intereſt 
Jure. and Coſts. Trin. 1730. Roberts & Ux' and Roberts, 3 Will. Rep. 66. 
Where a 8. J. S. and his Wife intruſted A. their eldeſt Son (then an Infant) 
IJ fig to the Cate of B. to attend him in his Travels, and 770 # 59 his 
i there be no being im ſed upon, as it was admitted by B.'s Anſwer. - when 27 
_ or Years'of Age was prevailed on by B. -(then in the Service) to give 
1 him a Bond for 1000 J. which was prepared by B. and kept ſecret 
obtaining it, from the Parents. There were Proofs of the weak Capacity of A. and 
_— 740 that at that Time he was unable to raiſe Money to pay off the Bond. 
tbe Bond only The original Bill was to recover the Money on the Bond, which as 
for the Weak: alledged to be miſiaid, and the Croſs Bill was to be relieved againſt the 
ao Gf ie Bond. Sir Joſeph Jetyll, Maſter of the Rolls, (tho' @ new CIſe) ſer 
he be Compo: aſide the Bond as obtained by Fraud, and a Breach of Truſt ; and B. 


Metis; F. in his Anſwer to the Croſs Bill having ſet forth that the Bond was 


quity meaſure miſlaid, his Honour decreed him to releaſe it. Mich. 173 1. Ofmond 
the _ and Fitzroy & Duke of Cleveland & econt.— 2 2 June 1734. Decree 
45 andings or affirmed by Talbot C. and the 5 7. Depoſit ordered to be paid to the 
Capacities, Duke. 3 Will. Rep. 129, 131 K+ ated | 
there being xo *. | ; þ | 4027 ware? 

uch T, bi as an equitable Incapacity, where there is a legal Capacity. But if a Bond be given for a Cin- 
fideration, where it appears there auas none, or nor near fo much as is pretended, Equity will relieve againſt it.— 
But in the principal Caſe mg to have been a Truſt repoſed in a Servant to tale Care of an Heir, and 
prevent his being impoſed upon; the Servant, inſtead of acting agreeably to his Truſt himſelf, impoſes upon him ; 
the Truſt continued ſo long as B. remained in the Service; and it is remarkable that during the Infancy of the 
Heir the Law took Care of him, who for that Reaſon did not want ſo much the Care of another : But when he 
was cut of the Protection of the Law, by being of Age, then he ſtood moſt in need of the Care of the Servant. 
A Breach of Truft is of itſelf Evidence of the greateft Fraud, becauſe even a careful Man is apt to be off his 
Guard when dealing with one in whom he 55 a Confidence. —A 1000 J. was an exorbitant Gift from one 
who had no Means of paying it. The ſecreting the Bond from the Parents is alſo a further Evidence of Fraud; 
and young Heirs even auen of Age ere under the Care of this Court. Per his Honour, Bid. 130, 13 1. (6). The 
having been in drink is not any Reaſon to relieve a Man againſt any (Bond or) Deed or Agreement gained from 
him when in thoſe Circumſtances, for this avere to incourage Drunkenneſt (c); ſecus if thro? the Management or 
Contrivance of him who gained the Deed, Ic. the Party from whom it was gained was drawn in to drink. By 
Sir Fo/eph 7ekyll at the Rolls, Fohnſon v. Mealicott, May 29, 1734. 3 Will, Rep. 130. in a Note by the Editor. — 
(e) Rule; Omne crimen ebrietas & incendit & detegit. A Drunkard, who by his own vicious Act depriveth 
himſelf of his Memory and Undertaking, ſhall have no Benefit or Privilege, as being Non Compos Mentis either to 
him or his Heirs; a Drunkard who is vo/untarius dæ mon hath no Benefit or Privilege thereby, but what hurt or 
ill ſoever he doth, his Drunkenneſs aggravateth it. Co. Lit. 247. a. Vide 4 Co. Beverly's Caſe. Rule; One 
may not flultify bimſelf. aſh | 


9. Plaintiff, a poor Man and illiteral, ſuing for an Eſtate, gives 4 
Bond for ' a 1000 J.) to the Defendant, who aſſiſted bim with ſinall 
Sums, and took fome Pains in the Affair; and the Bond was obtained 
by - preſſing the Plainti for Payment of what «cas expended, and 
taking Advantage. of bis Inſolvency. Lord Chan. decreed the Bond to 
ſtand as a Security only for ſo much as had been actually laid out 
with Intereſt, and left the Defendant at Liberty to bring his Quantum 
Meruit for what he deſerved for his Pains and Trouble. Tin. 173 5. 
Proof and Hines, Caſes in Eg. Temp. Talbot 111. 8 
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10. E. had for many Years been a Superviſor of Exciſe by the This is but 
Procurement of R. and R. had promiſed to procure him to be made 1 . 
Collector, upon Condition that E. ſhould pay R. 10 J. per Annum reſpetting two 
ſo long as he (E.) ſhould continue Superviſor, and 20 J. per Annum 1 
o long as he ſhould be Collector, and the Condition of the Bond ga ag 
was accord. E. paid one 10/7. and died inteſtate, and then R. Offceof Super- 
ſued the Bond againſt E.'s Widow and Adminiſtratrix, who 1 among 
brought a Bill to ſet aſide the Bond, and to have the 10 l. refunded th. Ilge. 
(a). Lord Chancellor decreed the Bond to be cancelled, and 22 L and then 
petual Injunction. Mich. 1735. Law and Law, Caſes in Eq. © Condition 


Talbot 140. = ea Fear 
| e ce is 

certainly within the Stat. 5 & 6 Ed. 6. (5), for it concerns the King's Revenue, and cannot be executed by De- 

; and the Sale of Offices within that Statute is a publick Miſchief. And altho' this be not directiy à Sale 
within the Statute, yet it is in Effet the ſame ; there being /ittle or no Difference between a Commiſſioner's taking 
4 Sum of Money, and another Perſon's taking it to influence the Commiſſioner. The Inconveniences are the ſame, 
ſince thereby the Perſons appointing are deceived, and ſo is the Publick ; and there is a very ſtrong Preſumption 
that the Perſon ſo giving is not duly qualified for the Execution of the Office; and bere it appeared that the 
Obligor was ſuſpended. —Tho' penal Laws are not to be extended in Equity as to Penalties and Puni/oments, 
yet if there be a publick Miſchief, and a Court of uity ſees private Contratts made to elude Laws enacted for 
the publick Good, it ought to interpoſe. Marriage ge Bonds fall directly within the Reaſon of this Caſe. 
Per Lord Chan. Bid. 141, 142.—3 Will. Rep. 391. S. C. ſtates it, that 4. procured for B. a Superviſor's 
Place in the Exciſe, and in Confideration thereof B. gave a Bond to pay him 10 J. per Ann. as long as he ſhould 
continue in the Office. Lord Chan. decreed that the Bond be delivered up, and an Injunction, &c. and tho' 
this was a new Caſe, the Defendant war ordered to pay Coſts. Jbid. 394. (a) Nere ; It does not appear 
by the Reporter Temp. Talbot, whether this Matter was decreed or not, And Mr. Peere Williams takes no No- 
tice of it. (5) Tho? the Exciſe was no Part of the Revenue at the Time of making this Statute, 
yet there may be good Ground to conſtrue it vithin the (c) Reaſon and Miſchief of that Law, which is 
rather remedial than a penal one. Per Lord Chan. in S. C. 3 Will. Rep. 393. (e) It is no new Thing, 
but uſual that an Intereft raiſed by a ſubſequent Statute ſhould be under the ſame Remedy and Advantage as an In- 


tereft exiſting before. 3 Will. Rep. 394. in a Note. 


(D) Of Marriage Bzokage Bonds (4) #7”: 


1. J S. by Will gives his Niece 1200. ſhe marries, but antecedent Pree. in Char. 


* to the Marriage her Father takes a Bond from the then in- _ "4, 


tended Huſband to pay him. 200 J. in Caſe the Daughter ſhould die rp. 
without Iſſue Male in the Life-time' of her Huſband ; the Daughter 1 Ye. Eg. Ca. 


did die without Iſſue Male, living her Huſband, the Father ſued the i F arg 


Huſband at Law upon the Bond, and the Hufband on a Bill was re- 1507. Ka- 
lieved againſt this Bond; for it appearing that no Money was paid, — Allen S. P. 
nor any Conſideration for entring into it, the Court took it to be ins of * 
Nature of a Marriage Brokage Bond, and therefore ordered it to be 
delivered up. Mich. 1708. Anon, MS. Rep. 

2. Marriage Brokaoge Agreements have been often condemned in 
Equity; (e) ——and a Bond to give Money if ſuch a Marriage could (e) Vide 18elk. 


be obtained is ill; — and ſo is a Bond to forgive a Sum of Money. eee 
Per Couper C. Eaſter 1710. 1 Will. Rep. 120. ent I 
i Eg. Ca. Ar. 
P. go Ca. 6.-—- A Court of Equity doth not interpoſe in Caſe of Marriage Brokage Bond from — particular 
Damage done to the Party on/y, but 40% from a publick Confideration, Marriage greatly concerning the Publick; 
and the Point as to relieving againſt ſuch Bonds has been /ertled upon very great Confideration z and there 
are now many Precedents of it. Per Talbot C. Mich. 1735. in Caſu Law and Law, Caſes in Eg. Temp. 
Talbet, 1741, 1742. Theſe Bonds % good at Law, yet are juſtly condemned in Equity, as introductive of 
infinite Miſchief, and their hawing been much litigated and conteſted, fortified the Opinion that prevailed at laſt, 
for it ſhews what was the Senſe of the /upreme Court of Judicature, after the /rconveniencies of ſuch Bonds had 
been fully aweighed and experienced. Per ditto in 8. C. 3 Will. Rep. 394+ 
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(E) Concerning Co⸗Obligoꝛs and Sureties. 
I. A Gave a Bond to B. in 10007. for Payment of 480 J. after- 
*" wards A. and C. as his Surety, gave a Bond to B. of 200 /. for 
Payment of 100 J. and Intereſt, as a further Security for ſo much of 
the 480 J. Then A. aſſigns to B. a judgment of 540 J. towards Sa- 
tisfaction of the Debt, and B. received ſeveral Sums on this Judg- 
ment, and 80 J. Part of the Judgment, was paid to H. by B. s Con- 
ſent; and if this ſhould be reckoned as paid to B. at leaſt ſo as to ex- 
onerate C. pro tanto, was the Queſtion ; and Lord Keep. held that it 
fhould not, becauſe that this Aſſignment was but of the Judgment 
as a farther Security for the Money due on the 1000 /. Bond ; and 
as the Obligee had got it, ſo he might releaſe or diſcharge it, as he 
thought fit, and the Surety is not hurt by it; otherwiſe it. would be 
if the Money had been once actually paid to B. and after lent 
again to A. So decreed an Account to be taken of what was due on 
the 10001. Bond, and what on the 2001. Bond, for Principal, Intereſt 
and Coſts, or ſo much leſs as remained due on the 1000 J. Bond, and 
the 200 J. Bond to be delivered up. Micb. 1700, Halford and Byron, 
Prec. in Chan. 178. . | e 
Vide P. 2. Two Obligors in a Bond bound Jointiy and ſeverally, and one 
* re "wg dies, the Executors of the deceaſed Obligor may be ſued in Equity 
for the Debt, without making the ſurviving Obligor a Party. Decreed 
per Lord Chan. King. Mich. 1725. Collins and Griffith, 2 Will. Rep, 


K. 


H) Jn what Cate a Defect in a Bond will be 
| ; ſupplied. 


I. A Bond for 5001. was ſealed and delivered by Defendant and 

B. for whom Defendant was to be bound, but C. who drew 

the Bond left out Defendant's Name; the Obligee (having firſt folded 

down the Bond) ſhewed Defendant the Condition with his Hand and 

Seal, and demanded the Money or freſh Security, which he agreed to, 

but afterwards finding the Miſtake, he refuſed, The Bill was to be 

relieved againſt the Fraud in C. and to have a Performance of the 
Defendant's laſt Agreement, And per Lord Keep. Defendant's Hand 

and Seal is ſufficient Evidence for Equity to relieve ; and decreed 
- againſt the Defendant upon the firſt Agreement; but ſince forty-nine 

% The (a) Years is not a ſufficient Time to ground a Preſumption in Equity, 
Plaintiff had as Defendant would have it, his Lordſhip faid, Defendant might take 
not proved | an Iſſue, and try Payment or Non-payment. Hil. 1710. Croſby and 


a0 hate ben Middleton, Cullifon & al, Prec. in Chan. 309, 310. 


tereft paid on this Bond for forty-nine Years paſt, and therefore Defendant inſiſted that that would be a ſuff - 
cient Time to ground a Preſumption of Payment even at Niſi prius. Ibid. 310. | 
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Bonds or Obligations. 


(G) Bottomry Bonds, 


I. ILL to be relieved againſt a Bottomry Bond, with Condition 
that if the Ship S. bound to the Eaſt-Indies, ſhall return to L. 
within 36 Months, or if ſhe does not return within 36 Months, not 
being taken or loſt by inevitable Accidents within that Time, then 
the Money to be paid, Sc. The Ship was detained in Port Swrat in 
India by Embargo by the Great Mogul, ſo that ſhe could not fail 
from Surat till after the 36 Months were elapſed, and in her Return 
home was taken by the French; but being after the 36 Months, the 
Bond was forfeited ; but there being no Fault in the Maſter, and the 
Voyage delayed by inevitable Accident, viz. by the ſaid Embargo, 
the Bill prayed to be relieved againſt the Penalty of the Bond. Har- 
court C. diſmiſſed the Bill, but without Cofts, ſaying, he could not re- 
lieve againſt the expreſs Agreement of the Parties ; but if the Defen- 
dant had inſured this Money upon the Ship, the Plaintiff ſhall have the 
Benefit of the Inſurance, upon allowing Defendant the Charges of the 
Inſurance, if the Plaintiff pays the Money within three Months. Eaſt. 
12 Ann. Ingledew and Foſter, Viner's Abr. Tit. Bottomry Bonds, (A) 
Ay Bill to be relieved againſt the Condition of a Bottomry Bond, 
&c. it being not performed in ſome ſmall Circumſtances; but denied 
by Cowper C. it being a voluntary Undertaking of the Obligor, and no 
Contratt or Conſideration that might incline the Court to interpoſe. 
Mich. 3 Geo. 1. Anon. Viner's Abr. Tit. Condition, (Z. d.) Ca. 39. 
3. Formerly an Obligee on a Bottomry Bond could not before the 


Return of the Ship come in under a Commiſſion of Bankruptcy. 
Vide 2 Will. Rep. 497. | 


Vol. II. 88, Ce CAT. 


But now the 
aw 1s altered 
by an Act of 
Parliament. 
See Tit. Bank- 
rupt, P. 106. 
Ca. q. and the 
Notes there, 
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(a) Rule; 
Charity to 
purſue the In- 
tent of the 
Founder. 


E A NV 
Charity, 


(A) hat ſhall be a good charitable Uſe and Appointment, 
and how favoured ; — And where a Defef, &c. ſhall be 


ſupplied in Favour of a Charity. 


(B) That ſhall be a Bꝛeach oꝛ Miſimployment of a Charity; — 
Df a Commiſſion to inquire into the ſame ; — And here 


concerning Truſtees of a Charity. 
(C) Of the Right of Nomination to a Charity. 


(D) Concerning Commiſſioners of charitable Uſes ;, — And 
here of Pꝛoceedings and Exceptions to Decrees, &c. 


(A) What ſhall be a good charitable Uſe and 


Appointment, and how favoured ;—— And 
where a Defect, &c. ſhall be ſupplied in Fa- 


vour of a Charity. 


1. TI was ſaid, and not denied, that if a Man deviſes a Sum of 
Money to ſuch charitable Uſes as he ſhall direct by a Codicil to 
be annexed to his Will, or by a Note in Writing, and afterwards 
leaves no Directions either by Note nor Codicil, a Court of Equity 
hath Power to diſpoſe of it to ſuch charitable Uſes as they ſhall think 


fit : And ſo it was held in the Caſe of Mr. Sidrofen's Will, and the 


Caſe of one Jones; but if the Will points at any particular Charity, 
as for Maintenance of a School-Maſter, or poor Widows, then the 
Court ought not to direct it to any other Purpoſe but ſuch as is pointed 
at by the Will (a); as if the Deviſe ſhould be for ſuch School as he 

ould appoint, and he appoints none, the Court may apply it for what 
School they pleaſe, but for no other Purpoſe than a School, Mich. 1702, 
Anon. 2 Freem. Rep. 261, 262. 

2. Tenant in Tail, Remainder to à Charity, Tenant in Tail docks 
the Tail by a Recovery, and dies without Iſſue, The Attorney General 
brought a Bill to eſtabliſh the Charity; Harriſon who claimed under 
the Recovery pleaded it. Eaſt. 8 Ann. Attorney General and Harriſon, 
MS. Rep. 

4. 78 by his Will gave his Executors 2000 l. to be diſpoſed of by 
them to his poor Relations, (for whom he had not provided by his 
Will) according to their Diſcretion and Conſcience, within fix Months 
after his Death. It was prayed that the Statute of Diſtributions 
might be the Rule and Meaſure of diſpoſing of this Charity. Lord 


Chan. ſaid, he would not reſtrain it to the next Relations, but poor 
| R clatious, 


Charity. 

Relations, which are ſecond Couſins, muſt be included; not that he 
would confine it to this Degree; for there may a deplorable Caſe 
happen that may be an Inducement to a Court of Equity to go beyond 
the /econd Degree ; there may be other Relations intitled to this Cha- 
rity, as well as thoſe before the Court ; therefore let the Parties come 
before the Maſter, and other Relations within the Deſcription of the 
Will, and put in their Claims. He faid, he did not mean by this 
Decree to take the diſcretionary Power from the Executors, which 
was given them by the Teſtator; and therefore ordered the Executors 
to appoint the Perſons and Proportions of their Dividends, according 
to their Diſcretion and Conſcience; and if they refuſed any Rela- 
tions, as not within the Deſcription, the Maſter to take the Reaſons 
of ſuch Refuſal ; for although this Court wil! not deprive the Execu- 
tors of their Power, yet it will ſuperintend them, and ſee that there 
is no Abuſe of the Charity. All the Relations to be examined upon 
Oath, whether they do know any Relations that are fit Objects of 
this Charity. A Diſpute ariſing concerning Coſts, Lord Chan. ſaid, 
What Charges the Parties have already been at muſt go out of the 
Eftate at large, but the other Cofts out of the 2000 l. Eaſt, 8 Ann. 
Anon. .MS. Rep. 

4. A Wife having Power to diſpoſe of her perſonal Eſtate, (which 
only comprehended the perſonal Eſtate ſhe had before Marriage) and 
getting into Poſſeſſion in a ſecret Manner after Marriage of a great 
perſonal Eſtate at her Father's Death, conceals it from her Huſband, 
and afterwards by Will diſpoſes of it to Charities; yet decreed that 
what was ſo concealed ſhall not be made good to the Huſband ſo as 
to diſappoint the Charities, Mar. 11, 1711. Pilkington and Cuthber- 
fon, Viner's Abr. Tit. Charitable Uſes, (B) Ca. 23. 

5. A parol Deviſe of 201. per Ann, out of Lands to a Charity, og. Fg. Rep: 
the' before the Statute of Frauds, is not good as an Appointment (2) 44. 5: ©. i 
by 43 Eliz. Decreed by Lord Chan. Harcourt, Trin. 1714, Fennor n Pr . 


and Harper, Prec. in Chan. 389. 1 * 
1 Will. Rep. 

247. 8. C. ſays, the Deviſor was Tenant in Tail. 1 Salk. 163. Trin. 1714. Jennor and Harper S. C. Fa a 
Deviſe of Lands zot in Writing, to Charitable Uſes, or without three Witneſſes, is void; and the Stat. 43 Elix. 
which favoured Appointments to Charities, is now repealed pro tanto, wiz. as to the want of four Witneſſes, by 
the Statute of Frauds, which requires three Witneſſes, —(a) For at Common Law Lands or a real Eftate were 
not deviſable ; and the Statute of 32 H. 8. as much requires that a Will of Lands ſhould be in Writing, as by the 
Statute of Frauds and Perjuries it is required that ſuch a Will ſhould have three Witneſſes ; and as in Johnſon's 
Caſe, (2 Vern. 507. Prec. in Chan. 270.) decreed by Lord Chan. Cooper, a Deviſe of Lands in Writing to a 
Charity, ſince the Statute of Frauds, but not atteſted by three Witneſſes, was held to be void; ſo a Deviſe of 
Lands without Writing ſhould be void alſo, eſpecially in the Caſe of Jenner and Harper, it being a Dewiſe by 
Tenant in Tail, and of a Rent which cannot paſs but by Deed; and it would be very dangerous to allow of Nun- 
eupative Wills of Land. Per Lord Chan. 1 Will. Rep. 248. The Reporter ſays, /ed Quære; and cites 
Dake's Charitable Uſes 81. Stoddard's Caſe ; where one before the Statute of Frauds, dewiſed a Rent of 10 l. per 
Ann. out of Lands to a charitable Uſe, and willed that the Scrivener ſhould put it in Writing, which he did ; and 
decreed that this Nuncupative Will was good ; For tho" a Rent cannot be created without Deed, yet by the Words 
« of 43 Eliz. it may be appointed without Deed; and tho' the Nuncupative Will be void as a Will, it is good as 
an Appointment.” And the Reporter adds, it ſeems that the Statute of 43 E/iz. which makes theſe Appointments 
to Charities good, being ſubſequent to 32 H. 8. of Wills, ſuperſedes and repeals that Statute ; but that it is true, 
that the Statute of Frauds being ſubſequent to the 43 Elix. does repeal that Statute ; and therefore ſince the 
Statute of Frauds, an Appointment of Lands to a Charity by Will aer atteſted by three Witneſſes is void. Bid. 


248, 249. 


— — 


6. A. made a Settlement of Lands, with Power of Revocation by Prec. in Gan. 
Writing to be executed under Hand and Seal in the Preſence of three #73; *:C-,#? 
Witneſſes, not being menial Servants; and in her Illneſs by Letter —1 7. Eg. 
defired a Deed of Revocation to be prepared, but died before it was oy Ar. ky. 
done, having by Will given Part of theſe Lands to charitable Uſes * 6:0 MY 
and decreed at the Rolls to be good as an Appointment upon the 
Act of Parliament, tho' there was no Revocation, Eaſter 1717. 


Piggot and Penrice, Gilb. Eq. Rep. 137, 138. 
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7. J. S. by Will gives 5 J. per Ann. to all and every the Hoſpitals, 
(without ſaying where the Hoſpitals were) and it was proved the 
Teftatrix lived in a Place where there were two Hoſpitals ; it ſhall be 
taken to be theſe Hoſpitals, and not to extend to another Hoſpital 
about a Mile from thence, tho founded by the ſame Perſon. Decreed 
(% Notivith- (a) per Maſter of the Rolls, Eaſt. 1718. Maſters and Maſters, 1 Will, 


ſanding it was Rep, 421, 425. 
objected, that P 4 - hy 5 N 3 | 
the Court dught not to go out of the Words of the Will, and confine the general Words (/ Hoſpitals) to thoſe 


in C. the Place where the Teſtatrix lived; and the Court did this the rather, becauſe theſe Charities, if they 
prevailed, would be Perpetuities of 5 J. per Aan. and by that Means create a Defxiency, and conſequently in a 
great Part defeat the Reſt of the Will, as to plain Legacies, in Favour of thoſe that were doubtful. In ſome 
Part of the Will it was writ Hoſpitals, and in ſome Spittalt. Per Car*, It is the ſame Thing; for Spittal is the 
Abbreviation of Haſpital, and from thence came the Spittal Sermons. bid 426. 


Will. Reg. $- J. S. charges all his Lands in Chigwell in Eſſex, and in Enfield 
599. S. C. in Middleſex, with 20 J. per Ann. to the Poor of Enfeld ; and an 
n totidem vr. Information being brought to make divers Lands in Enfield liable to 


| b " 2 ET int . 
2 "ma the Charity, leaving out the Chigwell Lands; it was objected that the 


of this Charity Chjgavell Lands ought fo contribute, and the Owners thereof be made 
being for the Parties. Lord Chan. Parker ſaid, This was in Nature of a Plea in 


Cloathing of 6 . : | 
fix yoor Per- Atatement, and that unleſs it be inſiſted on in the Anſwer, and the 


ſons of the particular Owners ſhewn, he would put the Owners of the Enfield 


priy 1 Lands to take che labouring Oar on themſelves to find out the Chig- 


Chan. would 4we/ Lands, and to bring their Bill for that Purpoſe, for at this Di- 
33 ſtance of Time = Charity being in 1651.) the Lands may be loſt, or 
rants of En- not diſtinguiſhable or purchaſed without Notice; and if the Charity has 
feld to beWit- Joſt the Chigwell Lands, it would be ſtrange to make Uſe of this as 
neſſes, beet Reaſon why it ſhould loſe the Enfield Lands alſo, Hil. 1919. At- 


they were in- 
2 15 as torney General and Wyburgh & a, MS. Rep. 
emo ena in . : 
the Lv ; and tho' it was urged that they might be Lodgers there, or Perſons nat contributing to the 
Rate, and that it was incumbent on thoſe who took the Exception to make out the contrary ; and per Cur”, 
The Witneſs being deſcribed to be of the Pariſh of Enfield, Yeoman, muſt be intended an Houſekeeper, and 
one liable to pay Pariſh Rates, unleſs the contrary be made appear ; wherefore it was ſent to the Maſter to in- 
quire whether the Lands were liable to the Charity. 1:4. 600. ( Rule; A Party intereſted may not 


be a Witneſs. Co. Lit. 6. b. 7. a, | | 


And his Lord. 9. J. S. and others ſubſcribed to a Charity-School at W. for Boys 


oP 1 and Girl., which Subſcription was only during the Pleaſure of the 


gacy ſhould be Benefaclors. J. S. delighted with ſeeing theſe Charity Children, de- 
en clared he would leave them ſomething at his Death. There was alſo a 
Intere}t frm Free Schodl in V. FJ. F. by Will gave 500 J. to the Charity School, 
the End of the and ſeveral pecuniary Legacies to his poor Relations. Parker C. ſaid, 
, lle that tho' the Free Sctool be a Charity School, yet the Charity School for 
Death ; and Boys and Girls went more commonly by that Name; and as the 
in Caſe of a Teſtator was fond of the latter, and declared he would leave them a 


. of = . . 

3 the Legacy; therefore hat, and not the Free-School, is intitled thereto, 
pecuniary Le. Mich. 1720. Attorney General and Hudſon, 1 Will. Rep. 674. 

gacies, as we 

that to the Charity (c) as others, were to abate in Proportion; for tho' the Romans preferred a pious or 


charitable Legacy co others, yet our Law does not: They being all but Legacies, and equally intended by the 


Teſtator to be paid, it would be hard that one of them by being preferred ſhould fruſtrate all the Reſt ; beſides, 
the other Legacies being given to ſeveral of the Teſtator's poor Relations, they are Charities alſo. And it 
being objected, that on the Failing of the Charity School the Charity ought to revert to the Founder, his 
Lordſhip gave Liberty to the Parties in ſuch Caſe to apply again to the Court. bid. 675. (c) Legacies 
to a Charity, (on a Deficiency of Aſſets) th preferred by the Civil Law, are to abate in Proporticn as well as 
other pecuniary Legacics, for they are but Legacies. Jide Tate and Auſtin, Mich, 1714. 1 Will. Rep. 264. and 
Maſters and Mafters, Eaft. 1718. Ibid. 421, 422. — But the Spiritual Court gives the Preference to Charity 
Legacies ;- and in ſuch Cafe Lord Keep. Nortb would not injoin them. Vide 1 Fern. 230. Fielding and Bond. 


10, The Rever ſion in Fee of divers Lands, on which 70 J. per Ann. 
Rent wis 1eferved, was given to the Corporation-ef Coventry, and 
the 
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the Whole 701. appointed to particular Charities, afterwards the Leaſe 
Wd A Ry Au were N increaſed the Overplus ſhall be 
applied to the Augmentation of the Charities, and not for the Benefit 
of the e Mar. 8, 1220. The Mayor of Coventry and the 
Attorney General, Viner's Abr. Tit. Charitable Uſes, (E) Ca. 28. 
11. Urged that in Caſe of a Charity, where the moſt ſpeedy and 
leaſt expenſive Method ought to be purſued, Iſſue ought not to be di- 
rected, but the Court ought to decree upon the Proof. Mar. 25, 1721. 
Biſhop of 2 and Attorney General, Viner's Abr. Tit. Charitable 
es, (H) Ca. 12. | 
Us, ( . to eſtabliſh a Charity of Lands given by Will 
againſt the Heir at Law of the Deviſor. Defendant by his Anſwer 
did not inſiſt upon his Title, nor did he expreſly diſclaim ; but his 
Counſel at the Hearing had no Inſtructions to infiſt on Defendant's 
Title, or to pray a Trial at Law; and thereupon the Court decreed: 
the Lands to the Charity. Upon a Rehearing, Defendant inſiſted 
upon his Title as Heir at Law, and that the Deviſe was void. But 
Macclesfield C. would not now allow Defendant to inſiſt upon his 
Title, fince he had waived it at the Hearing; but ſaid, he was con- 
cluded by it; and tho' it was admitted to be a doubtful Caſe, he 
would not ſuffer Counſel to argue it, but affirmed the Decree. Mich. 
Geo. Attorney General and Ardern, Viner's Abr. Tit. Charitable 
775 (E) Ca. 29. 


13. A. by Will deviſed an Annuity of 50 J. per Ar. and alſo It wi agreed 
100 J. in Money, to B. and his Heirs, and if B. died without Heirs, mat the Re. 


then to a Charity. B. died without Iſſue in the Lifetime of A. and 5 
then A. died; the Will void as to the Whole, and the Charity cannot 2 given to 4 


take, King Chan. Trin. 1726. Attorney General and Gill, 2 Will. 22 * 


Rep 4 369. | Chan, ſuppo- 

| | £ ſing it void if 

iven to a common Perſon, {6 ſhall it be alſo when given to & Charity. That the Deviſe being to B. and his 
eirs, and if B. die without Heirs, to a Charity; ſuch Dewiſe over is vid, and the Word Heirs ſhall not be 

conſtrued to ſignify Heirs of the Body, where the Dewviſee over is not inheritable; and the Death of the firſt De- 
wiſee (B.) in the Life-time of A. tan make no Alteration if the Will be void at the making. Bid. 370. | 


14. F. S. by Will duly executed gave his Eſtate to B. his Heirs, Another MS. 
Executors and Adminiſtrators, and by a Codicil written by himſelf, but „ 0. 
not atteſted by three Witneſſes, declared the Uſe to which he would have — an In- 
his Eſtate applied in the Words following: I would have the ſame formation was 
employed for the encouraging ſuch Nonconformiſis Miniſters as preach * 


| | the Attorney 
God's Word in Places where the People are not able to allow them a General for 


| | 7 — the Perform- 
ance of a Charity given by a Codicil annexed to the Teſtator's Will, by which he deviſed that what ſhould 
remain and be the Reſidue of his Eſtate and Effects, be given for incouraging ſuch Nonconforming Miniſters 
as preach God's Word in Places where the People are not able to allow them ſufficient and ſuitable Maintenance, 
and for the incouraging ſuch as are deſigned to Labour in God's Vineyard as Diſſenters, and appoints two Per- 
ſons to have the Diſpoſal and Appointment of the ſaid Charity, both which Perſons died in the Life-time of the 
Teſtator. Two Queſtions aroſe, ½, whether both the Truſtees, to whom the Diſpoſal and Appointment of 
the ſaid Charity was given, dying in the Life time of the Teſtator, this Charity was not gone, arid in the Nature 
of a lapſed Legacy. But per King C. The Subſtance of the Charity remains notwithſtanding the Death of the 
Truſtees before the Teſtator; and 2% at Law it is a lapſed Legacy, yet in Equity it is ſubſiſting z and here is 
z ſufficient Certainty of the Teſtator's Intention to revive it, the Intention therefore of the Party is ſufficiently 
manifeſted that this Charity ſhould continue within 43 Fliz. c. 4. It has been held, that if the Tenant in Tail 
deviſe a Charity, tho" no Recovery is ſuffered, yet that it ſhall take Place, and be effeQual as an Appointment 
under 43 Eliz. and cited 2 Vern. 453. Attorney General v. Rye & al'. 2 Vern. 755. ditto v. Burdett & 4..— 
The ſecond Point, whether this be a ſuperſtitious Uſe within 1 Ed. 6. c. 14. Non-conforming Miniſters and 
Diſſenters being ſuch general Words as that they comprehend any Perſons however oppoſite to the Church of 
England. But per Lord Chan. This cannot be a ſuperſtitious Uſe within the Statute ; but the Diſſenters here 
meant are Proteſtant Diſſenters acting under the Toleration Act, 17. & M. c. 18. and decreed the Refduum 
to be diſpoſed of in præſenti, and net in a perpetual Charity; and ordered a Scheme to be laid before h 


for that Purpoſe. Rep. of Sel. Caſes i NI Ed wo r. 
r that Purpoſe. Rep. of Sel, Cafes in Chan. 34. S. C. in totidem verbis with this MS. Rep, 
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(a) 2, If it 
ſhould not be 
unſold. 
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up ſome t the Work F the Miti/try, who are de 1 
God's Vineyard, among the Diſſenters | the particular Method how to 
diſpoſe of it I preſcribe not, but leave it to their Diſtretion, deſigning 


ſufficient and fuatable Maintenance, and for encouraging the bringing 
gned to labour in 


you (meaning B.) to take Advice of C. and D. F. S. after making. 


his Will and Codicil, bought a real Eſtate; B. C. and D. died before 
the Teſtator; and upon a Bill filed againſt F. S.'s Heir at Law, and 
the Adminiſtrator of F. S. 1% have an Account of J. S. Eftate, and 
to have the ſame diſpoſed of in Charity according to the Will, it was 
objefted, that the real Eftate bought after the making-of the Will, and 
even if it hat! been bought before, B. dying before J. S. and the Codicil 
not being duly executed in the Preſence of three Witneſſes, the Lands 
muſt deſcend to the Defendant as Heir at Law to J. S. and cited Dr. 
Fohnſon's Caſe, where the Dr. by his Will charged his real Eftate with 
the Payment, of a Charity, but the Will not terng duly witneſſed, the 
Deviſe was held void; to which the Court agreed. NM. B. There was 
Land /old (a) in Holland, but it not appearing what was the Nature 
f the Dutch Eſtate, whether Leaſe or Freebold, it was left to the 
Maſter to inquire: into that Matter, and to certify what Ceremonies a 
Will to paſs Freehold Lands in that Country required. Alſo objected, 
that as B. the atee died before the Teſtator, the Legacy Was 
lapſed ; for Lutteych obſerved, that a Legacy was @ voluntary Gift, 
hich ought to be attended with all legal Ceremonies; and therefore as 
to B. if the Codicil had been out of the Queſtion, tho” it had been 
given to him, his Executors, &c, yet by his dying before the Teſtatot 
the Legacy had dropt, and as it now ſtands with the Codicil, fince by 
B.'s Death the legal Eſtate of the Legacy is gone, how can a Truſt 


be raiſed without ſomething to ſupport it. To this it was anſwered, 


that in every common Caſe of a Legacy given on Truſt, tho' the 


Truſtee die before the Teſtator, yet being intended only as an In- 


ſtrument to convey the Legacy to him for whoſe Benefit the Legacy 
was given, this Court always decrees the Legacies to be paid. Beſides, 
it is obſervable that the Advice of C. and D. was perſonal, and there- 
fore the Charity could not be ſpecifically performed. But per Lord 
Chan. B. was only a Truſtee, and to whom C. and D. were recommended 


265 fit Perſons to aſſiſt him in the Execution of the Truſt; and though by 


the Death of B. C. and D. the legal Eſtate of the Legacy is gone, and 
the Charity cannot be diſpoſed of by the very Hands which the Teſtator 
deſigned ſhould have done it, yet the Charity itſelf, which is the Sub- 
ftance and Reaſon of the Deviſe, is ſtill ſubſiſting, and may be an- 
ſwered as fully by the Aid and Directions of this Court as if the 
Legatee and his Counſellors were now alive. —— It was objected, 
3aly, That admitting a Bequeſt to Preſbyterians or Anabaptiſts, or 
any other Proteſtant Difſenters, may be good, fince the AF of Tolera- 
tion, yet the preſent Bequeſt being to all Sorts of Diſſenters arid Non- 
conformiſis, may as well be extended to Papiſts, Jews, Cc. as to the 
Proteſtancy, and therefore muſt be neceſſarily void. But per Cur”, 
All Perſons know who are meant by Difſenters, to whom any Uſe may 
now be raiſed. An Account of the perſonal Eſtate was decreed, and 
the /ame to be diflributed immediately, and not made a perpetual Charity. 
5 Geo. 2. Attorney General and Hickman,” MS. Rep. © © MY 

15. F. S. by Will dated 22 Mar. 1714. gave all his real and per- 


ſonal Eſtate to Truſtees, their Heirs, &c. in Truſt to pay the Produce 


thereof to his Niece A. for her Life, and after her Death he gave the 


ſaid Eftates t) the Son and Sous which A. ſhould leave behind her 


ſeverally 


4 
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froerally and Jhicceſfively, 'accor diiig 40 Seniority, and the Heirs of the 
ut f ſuch Son and Sons 1ſſuing, the Elder to be preferred, &c. and 


for want of ſuch Iſſue, that is, in Caſe all ſuch Sons died without Iſſue 


before any of them attained 21 Years, he gave the ſame to the Daughter 


and ke ieh A. ſhould leave behind her at her Death, and the 


Heirs of their reſpecti ve Bodies iſſuing ; and for want of fuch Iſue, 
that is (a3 be expreſſed himſelf) in Caſe all ſuch Daughters died with- 
out Iſue before uny 'of them attained 21, then the Truſtees and the 
Survivor, &c. and the Heirs, &c. of ſuch Survivor, were to diſpoſe: 
of his real and perſonal Eſtates to ſuch of bis Relations of his Mother's 
Side abo were more deſerving, and in ſuch Manner as they ſhould think 


fit, and for ſuch charitable Uſes and Purpoſes as they ſhould alſo 


think moſt proper and convenient. One of the Truſtees declining to 
act, A. brought her Bill in Mich. 1715. to compel him to act, or to 
transfer the Truſt as the Court ſhould direct; and he refuſing to act, 
the Court decreed him to aſign the Truſt as the Maſter ſhould direct, 
and accordingly. he by Leaſe and Releaſe aſſigned and conveyed the 
Premiſes, with the Maſter's Approbation, to another Perſon in Truſt 
for the Uſes of the ſaid Will. A. the Niece died without Tſſue in 
1752. and on a Bill brought by the Teftator's Relations on the Mother's 
Side to have their Share of the ſaid Eftate, and on a Croſs Bill brought 
by the Attorney General to have the ſame applied to ſuch charitable 
Uſes, as the Court ſhould direct, the Maſter of the Rolls held clearly, 
that the Limitation over of the perſonal Eſtate was good, and that 
the Power given by the Will to the Truſtees of diſtributing the 
Teſtator's Eſtate as they thought fit was at an end, and could not be 
aſſigned over; and that therefore the Power of diſtributing the ſame 
devolved on the Court; and he directed that one Half of the ſaid 
Eftate ſhould go to Teftator's Relations on the Mother's Side, and the 
other Half to charitable Uſes; the known Rule that Equity (a) is (e) 2. If it 
Equity, being (as he ſaid) the beſt Meafure to go by. He faid, he $25.” be 
had no Rule of judging of the Merits of the Teſtator's Relations, and 1 88 
could not enter into Spirits, and therefore could not prefer one to the 

other; but that all ſhould come in without Diſtinction (5), excluding ,, 1 
only thoſe that were beyond the third Degree. He held, that as to the — ho ge 


perſonal Eſtate there could be no Repreſentation of thoſe Relations who Caſe deter- 


$73 3 3 Nn mined by 
died in the Niece's Life- time; for before her Death no Part thereof ; %« 


veſted in any of the Relations, and it was contingent whether they which was, 
would be intitled thereto or not; and decreed accord', Nov. 3o, 173 5, Where one 


Doyley & al and Attorney General & aP, & econtra, Viner's Abr. Tit. u 2427 = 
Charitable Uſes, (C) Ca. 16. * Relation 
ear ng 


and walking humbly before him ; and decreed that it ſhould go equally among his Relations. Ibid. 


16. Said by Lord Chan. Talbot, upon arguing the Plea of a Pur- 
chaſer of Land for a valuable Conſideration, ſuppoſed to belong to 


a Charity, that a Charity is intitled to no Favour againſt ſuch a 


Purchaſer ; that equal Juſtice was to be done to a Charity, and the 
Eſtate of every private Man ; and that whatever did belong to a 


Charity ought to be decreed to it. But that if any Man for a valuable 


Conſideration, and without Notice or Fraud, obtained ſuch an Eſtate, 
there was no Reaſon to take it away: That he ſat there to do Juſtice 
to all, and not to oppreſs any Man for the Sake of a Charity; and 
that to take an Eſtate out of the Hands of ſuch a Purchaſer, was juſt 


as honeſt as to rob in Favour of a Charity ; perhaps ſuch a Man might 
be 
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be called a good Man, but he could never eſteem him an honeſt Man, 
Attorney. General and Lord Gower, Nov. 13, 1 736. MS. Notes. | 
17. Doctor Radcliff by his Will deviſed to Truftees an Eſtate in J. 


Grounds and # Truſt to receive the Rents and Profits, and to pay to two Perſons 
Tow hed z 25 1 Phafich Line, that were Members of Univerſity College, 
P. 30. Ca. 5. Oxford, the ſevernl annual Sums of 300 l. for their Maintenance for 
de p _—_ the Space of ten Years, five of which Years at leaſt it was the Teſta- 
by Will de- tor's Will that his Fellows ſhould travel abroad for their better Improve- 
viſed zoo . nent; and this Charity was to continue for ever, and the Archbiſhop 
—_ of Canterbury for the Time Being, and ſeveral others, were to be 
to be choſen "Truſtees, and to manage it, and to chuſe ſuch Fellows 1 a Va- 
„A ot cancy, The Doctor by his Will alſo gave a Sum of Money for 
biſhop of Cer, 5/ding bis Fellows Chambers in Univer/ity-College, and deviſed the 
certain other Reſp of his Eſtate 10 the ſame College. About the Year 1725. Doctor 


Truſtees, out 


of Univerſay Stephens was elected to be a travelling Fellow, and after. he had con- 
College in finued a Fellow five Years, and had received the Stipend without ever 


er going abroad, upon Pretence of bad Health; in 1730. he aſſigned 
ted to be bis Fellowſhip to the Archbiſhop of Canterbury and another 'Fruſtee, 


paid them for ho accepted his Reſignation. In 1735. an Information was filed 


ten Years for 


vr Mainte- againſt him, ſuggeſting a Fraud upon the Will of the Teftator, and 
— tes — ng that he might repay to the College the Sum of 1500 1. which he 


Years whereof . 33 5 t 
33 kad unjuſtly received, having never deſigned to travel; and alſo ſug- 


ſpend in Eng- geſting that the Teftator intended his Fellows ſhould live in their Cham- 
lard in the bers, and heep them in repair, whereas Doctor Kidby, another of the 


* * " Teftator's Fellows, lived altogether out of the College, and ſuffered 


other five a- the Chambers to go out of order. The Information therefore alſo prayed 
_ ; the that Doctor Kidby might be injoined from letting bis Chambers, and 
Hetencant, * that be might be obliged to put them in : epair, There was Proof that 


choſen, and Doctor Stephens was in a languiſhing Way, and had often ſpoke of 
ſtudied ere going abroad according to the Teſtator's Will; that he had ſtudied 


2 . He very hard in England, and made a great Proficiency in the Study of 


of the Will, Phyſick, and there was 10 Evidence for the Relators to the contrary. 
and for that Jord Chan. Hardwicke : I would by no Means do any Thing to in- 


Timereceived 


his Salary, but validate ſo noble an Inſtitution as this founded by Doctor Radcliff; it 


after he did ig undoubtedly admirably contrived to the End it was deſigned for, 
not eon of and deſerves all the Encouragement that a Court of Juſtice can give 


bis ill State of to it; but in this as well as other Caſes I muſt govern my Judgment 
Health, and by the eſtabliſhed Rule of Law and Equity. There are three Things 


thereupon in 


1730. he re- proper to be conſidered in this Caſe; 1/7, What Doctor Radchf's In- 


y_ to * tention was; 2dly, If Doctor Stephens has complied with it, and if 
3 vi he has not; Laſtly, Whether the Relators are intitled to recover back 


Reſignation, the Money paid to him. It muſt be admitted, if Doctor Stephens has 
and in 1535. forfeited his Annuity, the Relators (who are intitled to the Reſidue 


choſe another of the Teſtator's Eſtate) are intitled to it. That by the Will of 


tie Informa- Doctor Radcliff his Fellows were to travel five Years, is very plain, 


nam oy” but the Time when is not fixed; and as their Travels were to be for 


tie Defen- their better Improvement, i. e. after they had laid a Foundation 0 
dant, that be Learning at home, it is moſt natural to ſuppoſe that he defigned they 


might account 

f * Vears ſhould 
Salary, by him . 

thus received. Mr. Fazakerly for Defendant argued, that in a late Cafe, which came before the Houſe of 
Lords upon an Appeal, their Lordſhips were of Opinion, that the Word Maintenance included Education, and 
tierefore though that Word was uſed in the preſent Will, Education muſt be intended by it as implied ; he alſo 
argued, that When the Defendant had ſpent half his Time in his Education here in England, and was prevented 
by ill Health from going abroad, and thereupon had reſigned, and his Reſignation accepted, and another choſen 
i his Room, he ſubmitted it, that the preſent Bill muſt be thought an unreaſonable one. Lord Chan. was of 
the ſame Opinion, and ſaid, the Name of the Caſe cited was Candy and A4nftis, ſo diſmiſſed the Information. 
Grounds and Rudiments Cites 2 Ju. Eccl. 157, 158, Rule; Charity to purſue the Intent of the Founder. 
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ſhould travel in the latter Part of their Time; and tho' they were to 
travel ſome Part of their Time, yet I cannot think they were to 
travel at all Events, upon the Penalty of forfeiting whatever they had 
received; from this Charity ; to, make this neceſſary, we muſt ſuppoſe 
that their travelling was the only Thing that Doctor R. had in View, 
which is impoſſible, for it was to be for their better Improvement. 
Beſides, this Benefaction is for their Maintenance, and if, as it may 
happen, a Fellow ſhould be diſabled from travelling, and he ſhould 
5 any Fault in him be obliged to refund what he had con- 
ſumed in his Maintenance, that would be exceeding hard. Alt can- 
not be ſaid that the Doctor has complied with Doctor Radcliſt's Inten- 
tion, for he has not been abroad; but then it comes to this Queſtion, 
whether he has given a reaſonable Excuſe; the Loſs of Sight, Under- 
ſtanding, and ſach like Viſitations, would be undoubtedly good Ex- 
cuſes; but it is urged; that Doctor Szephens's Intention was originally 
fraudulent; that he deſigned from the firſt to put five Years Salary in 
his Pocket, and then to throw up his Fellowſhip without going 
abroad; and if ſuch a Caſe had appeared, as it might have been made 
out by Circuinſtances, I ſhould have made no Scruple of decreeing 
him to account; on the contrary, Doctor Szephens's Deſign of going 
abroad is proved by him, and that it was fruſtrated by a bad State of 
Health and a Decay of Nature; how unfit he was to go abroad 
does not appear, but as the Relators have not examined at all to this 
Point, nor endeavoured to ſhew him in a Capacity to take a Voyage; 
I muſt rely on the Evidence that is given for him; beſides, in that 
Will the Words are not conditional, but only uirectory; and if at Law 
A. ſhould promiſe to pay B. 3ool. a Year for ten Nears, and B. 
ſhould engage to go abroad for five Years of the ten, tho B. ſhould not 
travel, yet A. without Payment of the whole Salary, could not upon 
ſuch executory Contract recover againſt B. for not going abroad. 
In this Caſe it is very material, and a very ſtrong Argument with me; 
that the Truſtees of this Charity, as now ſtanding in the Place of Doctor 
R. have accepted the Defendant's Reſignation, which I muſt ſuppoſe 
to be done upon ſome 2 * Foundation, I confider their Act as the 
Judgment and Act of Doctor R. himſelf ; ſuppoſe a Patron ufon pre- 
ſenting to a Church ſhould take a Bond from the Parſon to reſide there 
for 23 Years, if be ſhould ſo long live, and he ſhould afterwards aſ- 
ſent to the Parſon's Reſignation, would not this Act of his diſpence 
with the Conſideration? In the ſame Manner I ſhould think the 
Truſtees have diſpenced with the Obligation that Door Stephens lay 
under to go abroad, ſo that as to him the Information muſt be diſ- 
miſſed, but without Coſts, As to Doctor Kidby, as a Fellow, he is 
Proprietor of his Chambers, and may uſe them as other Fellows do ; 
he is a Member of the College, and I have no Buſineſs to give any 
Directions how he ſhall employ his Chambers there. So the Informa- 
tion as to Doctor Kidby was likewiſe diſmiſſed (a). 11 May 1737. (a) 2. If not 
De Attorney General, at the Relation of Univerſity College, Oxford, witb Coſts. 
and Doctor Stephens and Kidby, MS. Rep. 
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(B) What ſhall be. a Bzeach o2 Miſtmploy- 

ment of a Charity ;—Of a Commiſſion to 

. tnquire into the lame; And here concern- 
ing Truſtees of a Charity. x. 


1. J S. conveys a Meſſuage, &c. then in Leaſe at 8 J. per Ann. to 

J * ſeveral Perſons in Fee, in Truſt for charitable Uſes, After, 

by building, Cc. the Rent of the Premiſſes was increaſed! to 4 50 |, 

per Aun. and employed in Augmentation of the Charity; and ihe 

Truſtees by Order of Veſtry, for 1000 J. paid for the Uſe of the 

Pariſh, make this Eſtate a Security for 100 J. per Ann. Annuity; and 

now. a Bill was brought to ſet aſide this Deed of Annuity, as being in 

Breach of the Charity; and fo decreed by the Commiſſioners of charita- 

ble Uſes. Lord Keeper ſeemed clear to diſmiſs the Bill; but after the 

Plaintiffs (the Pariſhioners) ſubmitting to pay the Arrears, and growing 

Payments, it was ſo decreed, and Coſts ſpared. Trin. 1703. Attorney 

General and the Pariſhioners of St. Clements Danes and Lady Hart, 

& af; Prvce.in Chen: 28565 31 505 tai vn rt * 1950 

2. A College ſeiſed in Fee was reſtrained by its Conſtitution from 

making any Leaſes except for 21 Pars, and at the Rack Rents, The 

College made a Leaſe accordingly to A. who having much improved 

the Premiſſes by Building, &c. an Entry was made thereof in the 

Audit Book, and a Recommendation ſigned by the Maſter-Warden and 

moſt of the Fellows, to grant A, a new Leaſe at the Expiration f 

the End of the old Leaſe, at the ſame. Rent, and under the ſame Cove- 

nants; and when the Term was near expiring,: an Order was made at 

another Audit for ſuch new. Leaſe, The Bill was. brought by B. A.s 

Adminiſtratrix, to compel the College to make a new Leaſe, and the 

Mafter-Warden was B.'s principal Witneſs. And per Parker C. the 

Maſter-Warden who appears as a Witneſs, &c, has betrayed his Truſt 

in Relation to the College, and has acted inconſiſtently with the Oath 

he has taken as Warden. His Lordſhip alfo diſapproved of the Re- 

commendation, &c, it being to wrong the College and break the Sta- 

tutes ; and that the Signing of a Contract for leaſing by private Per- 

ſens, i. e. the Maſter and Fellows, vas not binding to the College, it not 

(a) And a being under the College Seal (a). That there would have been ſome 

2 to Equity if the Inteſtate had after this Order for a new Leaſe laid out 

Corporation Money in Improvements, in Confidence and Reliance on ſuch Order; 

as to its Rewe- but even in that Caſe he ſhould have had his Reparation only from 

2 * the private Perſons ſigning ſuch Order, and not from the College ; and 

mon Seal. as to Repairs done by the Leſſee /ince the ſaid Order, they are no 

= Lord more than what by his old Leaſe he was obliged to-do, for which 

len Lid. Reaſons the Bill was diſmiſſed with Coffs, Mich. 1520. Taylor and 

656. | D! di. Mich. 1720. Taylor an 
Dullidge Hoſpital, 1 Will, Rep. 655. „ 

(5) Vid Doy- 3. In Cafe of Miſtebaviour of Truſtees or Miſapplication of a 

ley and Attor- Charity, Chancery will oblige them to aſ/ign (b). Mar. 8, 1720. 

2 | Mayor of Coventry and Attorney General, Viner's Abr, Tit, Charitable 
Ca. Les, (F) Ca. 16. | 

4. F. S. founded a Lectureſhip with a Salary of 50 J. per Ann. 

charged upon his Lands to the Lecturer, /6 long as he ſhould at- 

tend the Charge of diligent Preaching there once every Sunday, unleſs 

hindred by Neceſſity ; and when the Lefureſhip ſhould be void by Deal 

Reime val, 


. 


Charity. 
Removal, Departure, or otherwiſe, then the Truſtees were to appoint 

a new Lecturer. The Plaintiff in 1701: was appointed Lecturer by 

the Truſtees exprefly for the Term of his natural Life, but being much 

in Debt, about a Year and an Half afterwards be went away, and was 

Chaplain to a Regiment in Spain, and continued many Years abroad. 

In 1710. the Truſtees | appointed G. Lecturer, and in the Deed of Ap- 
ointment they recite that the Lectureſhip was vacant by Plaintiff's 
Departure, and thereupon they appoint G. Lecturer. Plaintiff's Bill 

was to have an Account of the Profits and Salary of Lecturer, &c. 

Firſt Point was, If the Truſtees could remove the Plaintiff from the 
Lectureſbip for going abroad, and not perſonally Preachinig there every 

Sunday, and appoint a new Lecturer in his Room? Second Point, ad- 

mitting they had a Power to remove him for Abſence, if J. S. ought 

to account to the Plaintiff for the Profits of Lecturer to the Time that 

the new Lefurer was appointed? And Parker C. was of Opinion, 

that 7. S. employing another Perſon to preach in Plaintiff's Abſence, 

atted therein as bis Agent, and not as a Truſjiee of the Charity, and 

ought to account for the Profits of the Lectureſhip, deducting what 

was paid by him for ſupplying the Plaintiff's Place in his Abſence ; 

but whether the Appointment of the new Lecturer was good or not, 

yet J. S. having paid the whole Salary to G. will difcharge him 

againſt the Plaintiff as his Agent in procuring a proper Perſon to 

preach, and to do the Duty for the Plaintiff, Upon taking Time to 

conſider if the Appointment of the new Lecturer was good, (which 

he at firſt doubted) his Lordſhip held it was, and ſaid, the Lecture- 

ſhip was not void by the 13 & 14 Car. 2. cap. 4. for not reading the 
Common Prayer (a); for that Act znflifs a Penalty, but does not make (a) It was 
the Lectureſbip void; but the Lectureſbip was void by Plaintiff”s Ab- as 1 
ſence ; and the Neceſſity of abſenting himſelf by Reaſon of his Debts not read the 
was not the Neceſſity intended by the Founder to be an Excuſe for his Common 
Abſence ; and though he was declared Lecturer expreſly for Life, yet 8 L 
he is ſubject to the Terms impoſed by the Founder; for the Truſtees preached, ac- 


cannot alter the Terms and Nature of the Truſt; and the firſt Ap- cording to the 


pointment is ſuperſeded by the ſecond without any other Act. Foft. a” 


6 Geo. 1. Phillips and Sir John Walters, Viner's Ar. Tit. Charitable S. 19. Bid. 
Uſes, (F) Ca. 14. 

5. The King founds a School, and endaws it, and appoints-Gover- Gilb. Eg. Rep. 
nors, who have the legal Eſtate of the Endowments veſted in them, and 5% C. Is 
there are no expreſs Words appointing them Vijitors ; reſolved, that a Chan.36. S. C. 
Commiſſion may iſſue to viſit and call to an Account theſe Gover- 7 ee 
nors. Per King C. Eyre C. J. and Gilbert C. B. Hil. 172 5. Eden 5. — 
and Foſter, 2 Will. Rep. 325. 

6. Upon Exceptions to a Decree made by Commiſjioners of charitable 
Uſes, where the Governors of a Frec School joined in making a long 
Leaſe for Years of Houſes belonging to the School, at 5 J. per Ann. 
though worth 5o J. per Aun. The Lords Commiſſioners decreed the 
Aſſignee of this Leaſe to ſurrender it back, and the Leſſee and the 
Governors to pay 70 l. Coſts; and King C. affirmed the Decree as to 
the Surrendring the Leaſe, but mitigated the Coſts to 50 J. (6). Trin. (gz gayiog, 


1725. Eaft and Ryal, 2 Will. Rep. 284. there was no 

Reaſon that 
the Charity ſhould pay the Coſts ; that it was juſt that the Owner of the Leaſe, who was to have the Benefit of 
the Breach of Truſt, ſhould pay Coſts ; and as to the Governors, tho' they were to gain nothing by this, and 
were not guilty of any Corruption, yet they had been extremely negligent in their Truſt, for which they ought 
to be puniſhed with ſome Colts, Id. 
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7. A Commiſſion may be directed to inquire for a Town as a County, 
and a Jury may come out of the Town only and inquire of Lands lying 
out, if annexed to a Charity founded in the Town, as appears by the 
following Cale : 

A Commiſſion iſſued to inquire into the Miſemployment of ſeveral 
Charities within the Borough of Ilchefter, and the Commiſſion di- 
rected the Commiſſioners to inquire by tuelve lawful Men of the ſaid 
Borough in the County of Somerſet, or other lawful Means, concerning 
any Appointments to or Abuſes of any Charities within the ſaid 
Borough; and the firſt Exception to the Commiſſion was, that it was 
to inquire for this Borough only, and not for the whole County.-— 
2dly, That if ſuch a Commiſſion was proper, yet the Authority to 
ſummon a Jury was not legal; but that eſpecially ſince 4 & 5 Ann, 
c. 16. of the Body of the County. Lord Chan. Hardwicke, The 
firſt Objection is grounded on the Words of the ſaid Act, which 
ſays, Inquiry ſhall be made by twelve lawful Men of the County; and 
the Objection ſuppoſes that it is abſolutely neceſſary that every ſuch 
Commiſſion ſhould be for the whole County; but I can ſee no Foundation 
for it, the Statute does not fix the Extent, but only the Objects of every 


ſuch Commiſſion. Had the Legiſlature defined the Bounds of thoſe 


Authorities, they muſt have purſued the Directions of the Act; but 
as it has not, I do not ſee any Reaſon to find Fault with ſuch a 
limited Commiſſion as this is. As to Precedents, there are ſome pro- 
duced, v/z, eight Inſtances of ſuch Commiſſions between 1 Fac. and 
7 Car. for ſeparate Places; and if the Words of the Act had been 
ſtronger, after ſuch a Series of Precedents, I think it ought not now 
to be made a Queſtion, whether thoſe were called Commiſſions. 4 
Series of Precedents againſt the plain Words of an Act of Parliament 
have made a Law, as in the Caſe of Bewdely, 13 Ann. which was a 
Sci. Fa. to repeal Letters Patent, the Venire Fa. was awarded de 
Vicineto, and there was no Doubt but that (it being a private Suit of 
the Crown to repeal its own Grant) the Caſe came within the Statute; 
and the King was bound by the Act, as being a remedial Law. But 
upon producing Precedents in the Exchequer in Civil Suits of the 
Crown, where the Venire had been ſo awarded, after the 4 & 5 Ann, 


c. 16. though they had paſſed /ub ſilentio, yet all the Judges at Ser- 


jeants Inn Hall were of Opinion, that ſuch a Series of Precedents had 
cured the Miſtake, As to the other Objection, that the Authority to 
ſummon the Jury is too confined, and ſhould have been from the 
Body of the County, what is ſaid relating to 4 & 5 Ann. c. 16. can 
have no Weight; That Statute concerning Iſſues only to be tried in 
Actions out of the Courts of Record at Weſtminſter ; this is only an 
Inqueſt awaked by Act of Parliament, and what ariſes from the 
43 Eliz. that the Inqueſt ſhall be by Men of the County, is anſwered 
by the Commiſſion itſelf, vi. Twelve Men of the ſaid Borough in 
the Court of S. and this Objection, as well as the former, is anſwered 
by the Precedents in all ſuch limited Commiſſions, But it is ſaid, 
that it appears by the Return this Jury which came out of the Town 
bath inguired about Lands lying out of the Town in the County at large; 
the Anſwer is, that ſuch Lands concerned ſuch Charities founded 
within the Town, and the Jury ſummoned under this Commiſſion 
might as well inguire into Lands out of the Town, as Juries in general 
Commiſſions for Counties inquire about Lands lying in different Coun- 
tres that are annexed to Charities founded within the Limits of thoſe 
Counties through which their Commiſſions extended; and this is done 

I daily, 


a * * a . of „ — Een „ 
S * N FTE e 
* — 2 * 2 * 7 2 * n 4 2 85 * F j * — 9 * i, * * — * * as wats * ay 4 — I a 
«tt NEIL 8 l * ö a 1 


— 


: 
1 — 
Ji 1 . 
. * * EGS * 


— 


barity. _ 201 


— E — „% %% — — Ear — th 0 — <-> 


daily, ſo I think their Commiſion 18 good, and properly executed, 
and the Exceptions muſt be over-ruled. Mich. 11 Geo. 2. In the 
Caſe of the Borough of 1ichefter in the County of S. MS. Rep, 


„ At _ 


(C) Ok the Night of Nomination to a Charity. 


1. Man founds a Charity for Almſhouſes: The Founder and his 
Heirs have a Right of Nomination of theſe Alms-People ; but 
may forfeit it by a corrupt or improper Nomination of ſuch as are not 
fit Objects of the Charity, or by making no Nomination at all; but 
this Neglect of Nomination muſt be after ſuch Time as the Founder, 
Sc. have had Notice of the Vacancy, and without Prof of ſuch No- 
tice it is no Fault, By Lord Chan. Parker, Attorney General and 
Leigh, Trin. 1721. 2 Will, Rep. 146. in a Note (A). 3 
2. J. S. ſeiſed in Fee of a Manor, grants a Rent- charge in Fee The Nomina- 
thereout of 20 J. per Ann. for a Charity, towards the Support of _r ng n- 
ſeveral poor Men, and afterwards grants the Manor to J. S. in Fee. Founder and 
Lord Chan. King decreed that the Heir of the Grantor ſhould have his Foc yas oa 
the Nomination of the poor Perſons, Mich. 1732. Attorney General he hoot a 


and Rigby, 3 Will. Rep. 145. point, when 

| 5 151 | the Lands were 
granted away, the Rent-charge, a Thing independent and collatrral did net paſs thiriavith, like a Rent ſerwice, 
which is incident to the Reverſion ; whereas this being a Rent charge, and in Fre, had no Reverſion, Per Lord 
Chan. But as the Grantees and Owners of the Land had for upwards of 60 Years enjoyed the Nomination of the 
Perſons who had partaken of the Charity, the Court allowed to them all the Payments they had made to any of 
the Poor though nominated by themſelves, and would not diſturb any Thing that had been already done. 1/19. 


(D) Concerning Commiſſioners of charitable = 
Uſes (4); — And here of Pꝛoceedings and 
Exceptions, 


1. 4 PON an Order of Reference out of Changery to Lord C. J. 

| Keeling, and all the other Judges, of Exceptions there taken 
to a Decree made by the Commiſſioners of charitable Uſes, in Mich. 
1668, the Judges certified that they found that by Inguijition taken 
before ſome of the Commiſſioners for charitable Uſes, in the Abſence of 
the Exceptants, it was found that ſeveral Houſes and Lands therein 
mentioned wore given by ſeveral Perſons, ſome in the Time of E. z. 
ſome in the Time of Qucen Elia. and ſince, to ſeveral Uſes within 
the faid Pariſh. viz, ſome to the Poor, ſome to the Repairs of the 
Church, and ſome jor preaching Sermons; and that fince the Year 
1646. the Rents and Profits had been received by thirteen jeveral Per- 
ons, and not imployed to the aforefaid Uſes ; and that the Commiſioners 
bereuen cauſed a Charge to be draum up of thoſe Reue and Profits, 
amounting to 38471. 108, and becauſe the Exceptants did not diſcharge 
themſelves of that Sum, they have decreed the Exceptants, and every 
of them, being five of the ſaid thirteen Perſins, to fav the ſaid 
39471, 106. and 7 alter the Feoffees, which Decree they (i. e. 
Judges) conceived to be altogether erroneous, and ought to be re- 
verſed ; 1}, Becauſe the Exceptants were by Order of ſome cf the 
Commiſſioners debarred from being heard before the Fury till after 
the Inquifition was found, 2dly, For that it did net appear to them 
(7, e. Judges) but that as much or more has been yearly faid to and 
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for ſeveral charitable Uſes, directed by the Donors, as is required by 
their reſpective Wills and Gifts, though the ſame has not been mentioned 
to be paid out of the Rents of the reſpective Houſes and Lands by them 
given. 3dly, Becauſe they (i. e. Judges) found that all the Pariſh 
Rents and Monies within the Time mentioned in the ſaid Decree have 
been by the Exceptants, and the preceding and ſucceeding \Churchwar- 
dens, paid and accounted for, and thoſe Accounts audited and allowed 
according to the antient Uſage of that Pariſh ; and they (i. e. Judges) 
conceived that the Way uſed by the Exceptants and other Churchwardens 
of that Pariſh touching leaſing out the Premiſſes, receiving the Rents, 
and accounting for the ſame, is fit to be continued; and for an Expe- 
dient to prevent the Fruſtrations of Commiſſions upon the Statute for 
charitable Uſes by the Wilfulne/s of any Perſon, they (the Judges) 
conceived it is requiſite that the Perſons who are complained of for di- 
verting the Charity be heard before the Fury, and have Liberty to an- 
fewer for themſelves before the Inquiſition be found, and thereby they 
will have leſs (if any Cauſe at all) to put in Exceptions to Decrees 
made againſt them. Mich. 1668. Tattle and Bradſhaw, Viner's Abr. 


(a) Note: Mr. Tit. Charitable Uſes, (H) Ca. 3. (a). = 
7 8, : 
4 Sgt taken from a MS. Rep. of Lord C. J. Keeling. 


2. Urged, that in Caſe of a Charity, where the moſt ſpeedy and 
leaſt expenſive Method ought to be purſued, Iſſue ought not to be 
directed, but the Court ought to decree upon the Proofs. Mar. 25, 
1721. Biſhop of Rocheſter and Attorney General, Vid. Ca. 12. | 

3. Where Commiſſioners for charitable Uſes intend to oppreſs, the 
Court will puniſh them. Per Cur', 10 Geo. 1. in Caſu Wright and 
Hobert, 2 Mod. Ca. in Law and Eg. 65. 

4. A Power may be given to Commiſſioners to make By-Laws to 
regulate the Charity, but where ſuch Power is too extenſive, it will 
be void only pro tanto. Per King C. aſſiſted by Eyre C. J. and 
Gilb. B. Hil. 1725. Eden and Foſter, 2 Will. Rep. 325. 

Sel. Caſes in 5. A. was ſummoned to appear before the Commiſſioners of 
2 42. Charitable Uſes, but never did appear; and now he takes Exceptions 
Rawſum and to the Decree of the Commiſhoners, Lord Chan, The Ack ſays, 


Turner S. C. in any Perſon concerned in Intereſt may except. Trin. 11 Geo. 1. Anon. 
totidem verbis. MS Rep. | | 
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(A) Cafes in general relating to them. 


T HE Bill was brought by the late Churchwardens againſt 5% and 


. 


I, Barſftlon & al 


the ſucceeding Churchwardens to oblige them to make a Cheb, 


Rate, according to an Order of Veſtry, to reimburſe them 4% of Lam. 


ſeveral Sums of Money laid out by Order of Veſtry for Repairs of the 471 11 


Church, and Building two new Galleries; and their Accounts having, this Court was 


; . . ö cited, where 
at their going out of their Office, been taken by Auditors, and paſſed ew whe 


and allowed by the Veſtry, but the ſucceeding Churchwardens being creed the 
out of their Office, and new ones choſe, but the Court would give Plaintiff, who 
them no Relief, but they muſt take their Remedy againſt ſuch parti- eee 
cular Pariſhioners as employed them, or elſe in the Spiritual Court, den, to be 


the Money for the Repairs being all paid, and the Remainder due =—_ OP 


being for the Galleries. Eaſt. 1692. Battily and Cook, Prec. in Chan. fi, the ur of 


42. 2 Vern. 226. S. C. the Pariſh 

with Ces; 
and then the Decree goes on and ſays, for which Purpoſe the Veſtry of the ſaid Pariſh are to take Notice hereof, 
(viz. of the Decree) and ſet a Rate accordingly ; and what the Churchwardens ſhall pay in Obedience to this 
Decree, the ſame is to be brought into their Accounts, and to be allowed them by the Pariſh when they paſs 
their Accounts. The Reporter in a Note ſays, That there are the like Words in a former Decree, February 
36 Car. 2. James and Rich & al", which Decree is cited in the above Decree of 2 V. & M. and was read at 
the Hearing of the Cauſe. Bid. 43. 


2. Bill againſt go Pariſhioners by Executrix of one of the Church- 
wardens of W. to be reimburſed Money laid out by the Teſtator as 
Churchwarden, for rebuilding the Steeple of the Church. Objected, 
that this Matter was proper for the Eccleſiaſtical Court only. But by 
Harcourt C. The Plaintiff is proper for Relief here, and ere are 
many Precedents of the like Nature; one in the Time of Coper C. 
againſt the Pariſhioners of St. Clements, for the Organ in the Church, 
and many more before ; and decreed that the Pariſhioners ſhould re- 
imburſe Plaintiff the Money laid out by her Teſtator with Coſts, and 
the fame to be raiſed by a Pariſh-Rate, Eaſt. 13 Ann. Nicholſon and 
Maſters & al”, Pariſhioners of Woodford in Com' Efſex, Viner's Abr. 
Tit. Churchwardens, (C) Ca. g. 

3- Churchwardens, as being a Corporation for the Goods of the 
Pariſh, commence a Suit by and with the Conſent, and by the 
Order of the Pariſh, concerning, a Charity for the Poor, in which 
they miſcarried; and then they brought a Bill againſt the ſubſequent 
Churchwardens to be repaid the Coſts by them expended, and had a 
Decree for it. But it as proved that from Time to Time the Pariſh 
was mage acquainted with what they did; and though there was n9 
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Churchwardens. 


Veſiry by Preſcription, yet a Veſiry Book, kept for the Pariſh Aci, 
dog allowed as Evidence of their Conſent ; they are the Truflees of 
the Pariſh for all Matters, and therefore the Ceſtuy gue Truft ill. 
Pariſhioners ought to contribute, and not lay the Burthen upon the 
Churchwardens. The annual ſucceſſive  Churchwardens need not be 
made Parties, as they are renewed, Per the Maſter of the Rolls, 
Trin. 1718, Radnor Pariſh in Wales, Viner's Ar. Tit. Churchwardens, 


(C) Ca. 10, n N 
His Honour 4. A. deviſes 500 L te his'Wife' 7 Remainder to the Pariſi 
_ —_ Church of St. Helen's, which is an Impropriation ; this 500 J. ſhall 
Chariti,? © not go to the Vicar or Stipendiary of the Church, but to the Church. 


Charities 
giren for re- wardens for the Reparations and Adorning the Church. Decreed by 
pars = one the Maſter of the Rolls, on Time taken to confider, Cc. Hil. 1722, 


of the Chari- Attorney General and Ruper, 2 Will. Rep. 125. 

ties mentioned, | 

preſerved and eftabliſhed by Stat. 43 Eliz. c. 4. That as on the one Hand the Parſon of the Church is a Corpo. 
ration for the taking of Land for the Uſe and Benefit of the Church, and not capable of taking Goods or any 
Perſonalty on that Behalf ; ſo the Churchwardens are a Corporation to take Moncy, or Goods, or other perſonal 
Things, tor the Uſe of the Church, but are not enabled to take Lands.—Goods given or bought forthe, Uſe of 
the Church are all Bona Ecclefiz, for the taking whereof the Churchwwardens may bring Tre/paſs, (cites F. N. B. 
91. K.) and they may bring Tre/þa/s for taking theſe Goods, as well in the Time of thiir Predecgſers ag in tles 
ozon Time, Per his Honour. id. 126. h © 


5. It is faid in the Books, that the Churchwardens are a Corpo- 
ration, but very 7mproperly ; for all the Pariſhioners are the Body, 
and the Churchwardens are 'only' a Name to ſue by in Perſonal Ac- 
tions; but the Property is in the Pariſhioners; and in all Actions 
brought by Churchwardens, it muſt be laid Ad damnum Paroc bi- 
anorum. Per Macclesfield C. Hil. ꝙ Geo. 1. Whitmore and Bridges, 
Viner's Abr. Tit, Churchwardens, (A) in a Note under Ca. 1. 
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Commiſſions and Commil⸗ 
lioners. 


(A) Df Commiſſions. 
(B) ©f Commiſſioners. 


(A) Of Commiſſions. 


I, Commiſſion of Rebellion by the Courſe of the Court iſſues 
A only to the Sheriff of Middleſex. 2 Will. Rep. 657. in a 
Note by the Editor, 

2. After the Defendant has been examined on Interrogatories, and 
Publication paſſed, the Plaintiff ought not to have a Commiſſion to 
examine Witneſſes in order to fal/fify the Defendant's Examination, 
this tending to multiply Cauſes, and make them endleſs. So ordered 
by King C. Hil. 1735. Smith and Tanner, 3 Will. Rep. 413. 

2. An Affidavit made by a Solicitor, © That a Commiſſion to ex- 
amine Witneſſes beyond Sea was neceſſary,” is not ſufficient to intitle the 


Party to ſuch Commiſſion (a), for the Solicitor by this Means takes (e) For the 


upon himſelf to judge of a Matter which does not belong to him. Per Ground for 
granting ſuch 


Lord Chan. Hardwicke, Mich. 1749. Jeſſup and Duport, Barnard. es Bag 


Chan, Rep. 192, 193, 194. — depend 
e IPe- 


cial Circumſtances of the Caſe, and zhofe Circumſtances muſt be diſcovered upon Afidavit, or they may ariſe from 
the Nature of the Caſe itſelf, as in the preſent Caſe ; for as on the one Hand it mult not be laid down that the 
Granting ſuch a Commiſſion is a Motion of Courſe, ſo on the other Hand it muſt not be laid down that the Party 
applying for ſuch Commiſſion muſt few, that there is an abſolute Neceſſity for it; was that the Caſe, on Mo- 
tions of this Sort the Court muſt be obliged to determine the Merits of the Cauſe, whereas in ſuch Caſe it is 
ſufficient to ſhew, that there is a probable Cauſe for the granting ſuch Commiſſion. Per Lord Chan. 1h1id. 


4. The Courſe of the Court is, that where an Account muſt ne— 
ceſſarily be directed at the Hearing, a Commz//ion before the Hearing 
ſhall never be granted to examine Witneſſes beyond Sea, when the 
Granting ſuch Commiſſion «o:/! delay the directing the Account; and 
the proper Time to apply for ſuch Commiſſion is after the Account is 
directed. Per Lord Chan. Hardwicke, Hil. 1740. Adams and Bohun, 
Ibid. 270, 271. | 
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Commiſſions and Commiſſioners. 


23 


(3) Of Commiſſioners. 


HE Commiſſioners of Sewers aſſeſſed all the Lands from ſuch 
LEW 20 _ a Place to ſuch a Place in the Level to raife Money to build 
85. Bow and 4 nerv Sluice, and by Warrant appointed the Plaintiff to collect the 
Smith S. ©. Money, Sc. who by Virtue thereof made ſeveral Diſtreſſes, and le. 
= chat the vied Money on the Defendant's Tenants, (the Occupiers of the Lands) 
Defendant in- for which he brought ſeveral Actions againſt the Plaintiff in their 
= 2 Names; and the ſaid Aſſeſſment being not ſtrictly legal, becauſe it 
hed no Power ſhould be aſſeſſed on every particular Tenant proportionable to the Da- 
to tax him, nage he might ſuſtain, therefore the Warrant and Diſtreſſes were not 
for that there good, and fo the Plaintiff could not defend himſelf at Law, but a 
$luice near the Verdict paſſed againſt him, and thereupon he exhibited this Bill to 
2 where ſuperſede thoſe Actions, ſuggeſting this Matter, and that the ſaid Ac- 
e arnded tions were vexatious. But Lord Chan. would not help in this Caſe, 
to be built, for if he did, then the Order of Commiſſioners of Sewers and of the 
which was Seſfions would be made in this Court; and per his Lordſhip, here the 
ſecure all the Aſſeſſment was wrong, and Money was levied by Virtue of ſuch Aſſeſſ- 
—_ and nent, Which ought to be refunded, and a new Aſſeſſment made, and 
28 when the rig bt way of making it is to aſſeſs the particular Lands according 
built would be 0 the Damage they lie in; and that it is not neceſſary to name the 
3 1 . Owners or Occupiers of ſuch Lands, for the Commiſſioners may not 
to him, and know them ; for if not naming the Owners ſhould make the Aſſeſſ- 
conſequently ment void, there would be an End of all Aſſeſſments by /uch Com- 
dr gt x pi Mioners; therefore if that was the Fact, it might be proper for the 
—— 2 Court to interpoſe. Eaſt. 10 Geo. 1. Anon. MS, Rep. 
building % and therefore that both he and his Tenants had good Right to bring Actions for the Money ex- 
torted from them. Bid. 


2 Mod. Ca. in 5 


2. A Witneſs examined on a Commiſſion (the Commiſſioners on both 

Sides attending) {wears reflecting Words upon yet he ought not 

to pay Coſts, it being the Commiſſioners Fault to take down ſuch De- 

(2) 2. If the poſition (a), Per King C. Hil. 1726. Anon, 2 Vill. Rep. 406. 


Interrogato- 


ries had led to it? for it ſeems in the principal Caſe it did not, it being the laſt general Interrogatory. #49. 


3. Diſputes which relate to the Building the fifty new Churches 
(5) The Inten- are by the Intention of the ſeveral Statutes to be determined by the 
2 o Commiſſioners (b) only, and not by the ordinary Courts of Juſtice. 
have been the But if the Commiſſioners do not do their Duty, the proper Court to 
* 18 apply to is the King's Bench for a Mandamus, and not to the Court 
7 <p Acts of Chancery. Per Lord Chan. Hardwicke, Hil. 1740. Vernon and 


relating to the Blacferby, Barnard. Rep. in Chan. 377, , 10. 


Turnpikes, Per 
Lord Chan. a 
Vide P. 170. Ca. Zo. 


Bid. 379. 


SAP: 


1 
4 
> 
F 
1 1 
4 
x 
* 
4 
bY 
1 \ © 
G 
F 
| 
a * 
* 
P 


GAP. XX. 
Pf a Common () Eon 


1. Bill was brought to quiet Poſſeſſion of a Right of Commonage 
| A in a: Common, Part of the Manor of Moreton in Surry, 

and to prevent Diſtreſſes, an Anſwer and Demurrer were 
put in, and then Plaintiffs amend their Bill, and obtain an Ijundt ion 
till Anſwer and further Orders. The Defendants now moved to diſ- 
ſolve it, and the Plaintiffs produced Afidavits of above 50 Years quiet 
Poſſeſſion and Evidence of their Right in Queen Elizabeth's Time; yet 
the Court refufed to interpoſe till one or more Verdifs at Law, and 
diſſolved the Injunction that it might be tried immediately. So ruled 
by King C. Hil. 12 Geo. 1. Gilb. Eg. Rep. 183. 

2. Agreement between Lord and Tenants for incloſing a Common, 
that the Tenants ſhould quit their Right of Common, and the Lord 
ſhould releaſe them all Quit-Rents: The Incloſure was prevented by 
pulling down the Fence, and the Tenants continued to uſe the Com- 
mon, and ſome of them to pay their Quit-Rents; this is a Waiver 


of the Agreement. Jan. 2, 1719. Lady Laneſbury and Ockſhoth, 
Viner's Abr. Tit. Common, (A. a.) Ca. 31. 

3. Owner of Lands bound by Agreement of his Bailiff for inclo- 
ſing of a Common having acquieſced 30 Years, Mar, 1720. Tufton 
and Wentworth, Ibid. Ca. 3a. 

4. Bills brought by Plaintiffs as Tenants of a Manor to eſtabliſh 
their Right of Common of Paſture and Turbary in the Waſte of the 
ſaid Manor, and for Injunction againſt Defendant, Leſſee of the Manor 
for Years under the Crown, to flay his digging of Brick Earth, and 
making Brick, and incloſing Part of the Common, &c. The Motion 
upon the Bill filed, and Affidavits of making Brick and incloſing Part 
of the Common (was for an Injunction *) till Anſwer and further * Net in the 
Order. King C. aſſiſted by Jekyll, Maſter of the Rolls, denied the O 
Motion (5). Eaſt. 2 Geo. 1. — and Palmer & al,, Bid. (A. a.) (5 For tat 
Ca. 33. | common 

Right was in- 

titled to the Soil of the Waſte, and the Tenants had only a Right to take the Herbage by the Mouth of their 
Cattle; and by the Statute of Merton, the Lord might incloſe Part of the Waſte, leaving ſufficient Common; 
that at Common Law in an Action brought againſt the Lord, the Tenant muſt alledge in the Declaration, that 


there is not ſufficient Common left, or he cannot maintain the Action; and if that ſhould be the preſent Caſe, 
(tho' no ſuch Matter is made out by the Affidavit) the Tenants may have their Remedy at Law; That the 
Lord has a Right to open Mines in the Waſte of the Manor, and why not to dig Brick Earth, eſpecially in the 
preſent Caſe, where the Bricks are made for a Tenant of the Manor, and to be employed in building upon the 
Manor,—-As to the Incleſure, his Honour ſaid, it was too ſoon for an Injunction before Anſwer. bid. 
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(a) Rules 
Conditions a- 


GA Þ Xl 
57 Conditions (% 


are repugnant or impoſſible, are wid. Conditions which go to the Defeaſance of an Eſtate ought to he taler 
AHrictiy. None but Parties or Privies may take Advantage of a Condition. Condition diſpenced with, or 
extinct in Part, is wholly gone. Hob. 313. A Condition 1s only ſuch as may be performed by the Party him- 
ſelf, from whom it moves, or his Heirs, and not where a Thing is to be performed by a third Perſon. Said per 
the Maſter of the Rolls, Faſt. 1718. in Ca/ſu Markes and Markes, Prec. in Chan. 488.— Vide 1 Pol. Eg. Ca. 
Abr. P. 106. Ca. 6. S. C. 


(A) Who map take Advantage of a Condition. 

(B) Of Conditions pꝛecedent and ſublequent. 

(C) In what Caſes the Bzeach of a Condition pꝛecedent or 
ſubſequent will be relleved againſt, & ccont'. 


(D) There a Gfft or Deviſe upon Condition not to marry 
without Conſent ſhall be good and binding, oz void, being 
only in Terrorem. | | 

(E) What Ac ſhall be ſaid to be a Perfozmance or Satisfac: 
tion of a Condition, &c. 


(F) At what Place a Condition muſt be perfozmed where a 
Place is limited, 


(A) Who may take Advantage of a Condition. 


5 S. deviſes Lands to his Wife for Life, and after her Death to 
„bis Son in Fee, upon Condition fo pay bis Daughter 1000], 
within a Year after the Death of A. with a Proviſo, that if 

the Money be not paid, the Daughter may enter and receive the Pro- 
fits till Payment. A. dies, living the Wife, the Daughter ſhall have 
the 1000 J. during the Life of the Mother, and in Default of Pay- 
(5) A Rever- ment, Equity will decree a Sale of the Rever/jon (b), Decreed at the 
fim a n. Rolls, Mich. 1718. and afterwards affirmed by Lord Chan. Parker, 


ſtate, and a 


beneficial one Bacon and Clerk, 1 Vill. Rep. 478. 


too, and may 
as well as any other Eſtate be deviſed upon Condition, Decreed at the Rolls in 8. C. Vid. 479. 


% Rule; (B) Ok Conditions pꝛecedent and ſubſequent (c). 


Conditions pre- 
cedent muſt be literally performed; not fo if ſubſequent Conditions, where the Court can make Compenſation. 


Prec. in Chan, | 7 S. on the Marriage of A. his Son with B. conveys Lands to 
37 oat od FJ * Truſtees to the Ule of A. and the Iſſue of the intended Mar- 
riage, Proviſo that if the Marriage did not take Effe&, and B. ſhould 

not when ſhe came of Age join in charging her Eſiate «ith 2000 l. 
then the Deeds of Conveyance to be abſolutely void to all Intents. 
5 And 
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And per Lord Chan. This is a Condition ſubſequent, 
Hunt and Hunt, Gilb. Eg. Rep. 434. lo bal” ods 765k 
2. A. gave a Legacy of 6006 J. to B. (the only Child of C. his C, Rep. 
Siſter) payable at 21 dr Marriage, which ſhould firſt happen, and died, . wo 1 
leaving C. his Heir at Law, gut he deviſed all his real Eſtate to D. in C. . 8. C. 
The Legacy ts B. was te be in Lieu and Suti faction of all ſhe might 3888 
claim out of his real or K Eſtate, and upon Condition that ſhe 1 


; where it 1 
ſhould releaſe all her Right ere it is 


, 


. 


and Title thereunto unto the Teflator's Exe- Taid, that 


cutors and Truſtees, It was inſiſted, that B. had no Right during her — 2 


N Mother's Life-time; that ſhe might marry while an Infant, and ſo Condition 
A her Legacy become due, and ſhe not capable of releaſing ; or might in- ſ#b/equene, but 


termarry with an Infant, and ſo neither ſhe nor ber Huſband be capa- 00 * "MY 


ble of releaſing, and yet the Legacy due; wherefore ſuppoſing it to ing, it was 
be a Condition, it could be no more than a Condition /ub/equent. *Yourned ; 
od Curia conceſſit. Trin. 1722. (Macclesfield Lord Chan.) Acherley 1 * 
and Wheeler and Vernon, 1 Vill. Rep. 783, 785. | * . 


and the whole Court inclined to think it a Condition precedent, but held, that ſuppoſing it to be a Condition 
ſubſequent, yet not being performed, the Plaintiff was not intitled to the Arrear of the Annuity, and therefore 
the Verdict was ſet aſide, and the Plaintiff to pay the Coſts of a Nonſuit.—— Porte. Rep. 189, 194. S. C. ad- 
judged; and Lord C. J. Willes, who 2 the Opinion of the Court, ſaid, that his Brothers were of Opi- 
pion that it is a Condition precedent; but his Lordſhip ſaid, that the /ame Words will make it a Condition ſubſt⸗ 
quent as well az precedent, and cites ſeveral Caſes. 


„ * * 3 * a * * 2 
9 * 8 


3. Defendant agreed by his Note under Hand to pay B. 200 J. 

within two Vears, and give him a Reek of Wheat, on Condition he 

married his Daughter, and ſettled 600 J. upon her for a Jointure. 

The Marriage took Effect, and there was Iſſue a Daughter, but both 

Mother and Daughter died before the two Years expired. Plaintiff 

inſiſted it was an Agreement proper for a Court of Equity to execute, 

and that he had married the Defendant's Daughter, and had been 

looking out for ſeveral Purchaſes to lay out the 600 J. and was only 

prevented by the Act of God, Defendant inſiſted it was a Condi- 

tion precedent, and to be performed at all Adventures before Plaintiff 

could be intitled to the 200 J. and if any Damages, he might have his 

Action at Law; that the Plaintiff was not bound to lay out the 600 J. 

and therefore there' were no (a) mutual Remedies. But the Court (a) Rule; 

diſmiſſed the Bill, but without Coſts; for it was in Plaintiff's Power _ ought 

to have intitled himſelf to the 200 J. when he pleaſed, by laying out ca. 4 

the 600 J. which not being done, he is not intitled to any Relief. 

Hil. 12 Geo. 1. Powell and Pellett, MS, Rep. | 
4. A. deviſes to his Niece, then about 17, the Surplus of his per- 

ſonal Eftate, payable at 21, and if ſhe ſhould die before 21, or Mar- 

riage, then A. deviſed it over; the Niece ſhall have the Intereſt paid 

her in the mean Time tho? the Surplus be deviſed over, if the Niece 

die before 21, or Marriage, the Deviſe over being but a Condition 

ſubſequent. Jin. 1727. Nicholls and Oſborn, 2 Will. Rep. 419. 

F. F. S. in Conſideration of 500 J. which he was to have with his 

Wife in Money and Goods, ut, of the Marriage, made a Settlement 

before Marriage, and gave her a Power to diſpoſe of 200 /. by Will, 

which ſhe accordingly did about 15 Years after. On a Bill by the 

Legatees, J. S. inſiſted that he never received more than 300 J. as a 

Marriage Portion with his Wife, and that his having 500 J. was as a 

Condition 2 But the Maſter of the Rolls held otherwiſe, 

and that the Quantum of the Portion ſeemed rather a Compenſation 

than otherwiſe, and that it was not to be imagined but that the Huſ- 

band did look into ſuch Quantum before the Marriage, and was ſatiſ- 
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Conditiont. 


fied therewith. The 200 J. was decreed to be raiſed with Intereſt 
from the End of the Year after the Wife's Death, and with Coſts. 
' Thin, 1731. | North and Anſell, 2 Will. Rep. 618. | 


(C) Jn what Caſes the Bzeach of a Con- 
dition pꝛecedent or ſubſequent Will be re- 
lieved againſt, 6: econr | 

1. I YLaintiff married G. S.'s Daughter, and upon the Marriage it 

was agreed by Articles that the Plaintiff ſhould ſettle 500 /. per 

Ann. for ſeparate Maintenance, and ſhould do ſeveral other Things, 
and likewiſe ſhould purchaſe 800 J. per Ann. within 20 Miles of 
London, and ſettle it upon himſelf for Life, Remainder to his in- 
tended Wife for Life, with Remainders over; and G. S. did article, ſo 
ſoon as the Plaintiff ſhould perform the Premifſes, that he would 
ſettle 3000 l. per Ann. upon the Plaintiff for Life, Remainder to his 
Wife for Life, and ſo to the firſt and tenth Son. The Plaintiff did 
perform all that was to be done on his Part, except the Purchafing of 
the 800 J. per Ann. and before that was done his Wife died without 
Iſſue. Plaintiff preferred his Bill againſt B. who married another 
Daughter and Heir of G. S. to have the Eſtate, of 3000 J. per Ann. 
executed to him for Life, according to the Articles, having performed 
all on his Part, but the ſettling of the 800 J. per Ann. and in that 
he was prevented by the Death of his Wife, It was proved that G. S. 
in his Life-time ſaid, that altho' the Plaintiff had not as yet patchaſed 

* the 800 J. per Ann. it ſhould be no Prejudice to him, but he ſhould 

take his own Time for; doing it; and a great many Expreſſions of 

this Kind from G. S. were proved, and were inſiſted upon by Plain- 
tiff's Counſcl to be in the Nature of Diſpenſations with the Per form- 
ance of that Part of the Agreement. But Lord Chan. aſſiſted by 

North C. J. and Montague C. B. delivered their Opinions {eriatim 

againſt the Plaintiff, becauſe what was done by the Plaintiff was in 

Nature of a Condition precedent, and ought to have been wholly 

FRI... before Defendant was obliged to do what was to be done 'on 

— 'he Plain. his Part (a). Eaſt. 1678. The Earl of Feverſham and Watſon, 2 Freem. 


tiff could not Rep. 35. | 

bring his Ac- | | 

tion of Covenant at Law without Averment of the Performance of the Condition precedent, ſo neither ſhall he in 
Equity have an Execution of the Eſtate without doing that which by the Agreement of the Parties ought firſt to 
be done; and the Plaintiff ought at his Peril to have performed what he was to do in the Life-time of the Wife. 
And this Caſe is the more ſtrong, becauſe all the Acts that the Plaintiff hath done are no Prejudice to him; for 
altho' he intailed his Eſtate upon the Iſſue of his Wife, yet ſhe being now dead without Iifue, he is abſolute 
Owner of the Eſtate again; but if Plaintiff had paid a great Sum of Money, or ſuch like, tho' he had not fully 
performed every Thing, yet it may be he might have been relieved ſo as to have had the Eftate executed, or 2 
Compenſation for his Money. Bid. 36.—( MS. Rep. accord”). And per Lord Chan. if the Wife had left Iſſue, 
the Iſſue might have had Relief here, for there was no Default in the Iſſue that the Condition was not per- 
formed; but here it muſt be intended that if G. S. had been living, he would not have agreed to have had 
the Eſtate ſo ſettled, his Daughter being dead without Ifſue. And the Caſe of Cheeke and Lord Liſle was cited to 
be a ſtronger Caſe than this, for there the Party had four Years Time to make a Settlement, and the Wife 
died in the four Years Time, and yet the Settlement not being made, the Party could not be relieved. And 
per North, The Chancery will never force the Execution of an Eſtate, but either where the Agreement is in 
Writing, or elſe where a valuable Conſideration is paid or performed on one Part; and it muſt not be a trifling 
Conſideration, as the Payment of 205. or ſuch like; for this Court will not compel the Execution of an Eſtate 
thereupon where the Agreement is not in Writing. MS. Rep. in S. C. 2 Freem. 26. accord. Fin. Rep. 
445. Eaft. 32 Car. 2. Lord Fewerſham and Watſon and Sands S. C. ſtates it thus: F. on his Marriage of M. 
Daughter to Sir G. S. by Marriage Articles was to ſettle 2000 J. a Year, i. e. 1200 J. a Year of which he 
was then ſeiſed, and to purchaſe and ſettle 800 J. per Ann. more; but it was expreſly agreed in the Articles, 


* 


that before Sir G. S. ſhould make the Settlement agreed to be made by him, which was 1000 J. per Ann. now, 


and 3000 J. per Aun. at his Death, the Plaintiff the Huſband ſhould purchaſe and ſettle 800 J. per Ann. Part of 
the intended 2000 J. on the ſaid M. for Life, & c. The Marriage was had, Sir G. S. died before any Settle- 
l ment 
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Conditions. 21 
ment of the 800 J. per Arn. but the 1200 J. per Ann. was ſettled as agreed ſoon after. The Wife died without 
Iſſue, F. brought his Bill for the 300 J. per Ann. Lord Chan. ſaid, it appeared that there was no Deſign, Sur- 
wrize, or unwaty wording the Articles, and that F. was to do the precedent Act; and the Article was penned 
p 4 Aifferent Manner from the other Articles, becauſe the other Things therein mentioned had a Time prefixed 
for doing them; but there was no determinate or fixed Time for ſettling this 3000 J. per Ann. for that was 
to be afer the Purchaſe and Settlement of 800 J. per Ann. and it was uncertainfwhen that would be ; and it 
does not appear that the Parties came to a new Agreement, or diſpenſed with the Performance of the Articles 
on the Part of the Plaintiff, but it was a Condition precedent, which cannot be diſpenſed with in Equity. If 
the Articles had been ſo penned that each had depended on the mutual Covenants of each other, there might be 
ſome Colour to relieve the Plaintiff, becauſe in ſuch Caſe the Father might have recoyered Damages at Law; 
without averring the Performance on his Part; but otherwiſe where the Covenant is penned by way of 
Condition precedent, ſo as no Action lies at Common Law without averring Performance. It is true, if the 
Plaintiff had ſuch a legal Advantage by the Penning this Covenant, perhaps this Court would not have re- 
ſtrained him. Had the Wife been living, or left Iſſue, there might have been ſome Ground for Relief, becauſe 
the Equity of the Contra? had been flill ſub/iſting ; but as it is, the whole Reaſon of the Contract is diſſolved, 
and the Plaintiff ſuffers not any Loſs, but only the Diſappointment of his reaſonable Hopes and Expectancy. 
Bill diſmiſſed. ——S#z7. Rep. 287. S. C. cited by Hutchins Commiſſioner thus: That upon the Marriage of a 
Daughter of Sir G. S. the late Earl of Feverſbam was to have by Agreement 3000 /. = Ann. when the preſent 
Lord Fewerſham ſettled 2000 J. per Ann. for a Jointure, the Eſtate in Poſſeſſion of Lord Fever /ham was only 
about 800 I per Arn. but he had Penſions in Teland to commence in futuro, which being ſold, would amount 
to what would purchaſe 2000 J. per Ann. The Marriage took Effect, and afterwards the Lord Fewer ſham was 
upon Treaty to ſell his Penſions in order to the kurchaling and Settling the 2000 J. per Ann. The then Lord 
Fever/ham hearing of it, told him that theſe Penſions not being in Poſſeſſion, they would not ſell for ſo much as 
when they came into Poſſeſſion, and ſo adviſed him not to part with them yet, and he accordingly forbore ; 
then his Wife dies, and the then Lord Fewer /ham dies, and the preſent Lord Fewenſbam prefers his Bill againſt 
Mr. V. who married the other Siſter, and was the Daughter and Heir of Sir G. S. And it was decreed, and 
afterwards affirmed in the Houſe of Lords, that the Lord Fever ſham ſhould have an Execution of the firſt Apree- 
ment, and that this was a Diſpenſation in Sir G. S. of the Agreement for the preſent, which ſhould not pre- 
judice the Lord Fever /oam. 


2, A. ſeiſed in Fee having three Daughters, deviſed to Truſtees to 
convey to the Eldeſt, if ſhe ſhall pay Goo l. to her two Siſters in ſix 
Months; and if the ſhall not, then gives the /ike Pre-emption for the 
fame Time to the ſecond; and if the ſhall not, to the third : The 
Money muſt be paid punctually at the Time, and Equity will not en- 
large it. Feb. 7, 1705. Maſton and Willoughby, Viner's Ar. Tit. Con- 
dition, (T. 3.) Ca. 12. 

3. An Infant Feme marries A. having Lands of Inheritance; Ar- 
ticles are entred into, whereby ſhe was during the Coverture to ſettle 
and convey over theſe Lands, and then ſhe was to have a Rent- charge 
of 4501. per Ann. for her Jointure, whereas before ſhe had but 
2 50 J. per Ann. A. dies, ſhe marries B. B. and his Wife bring a 
Bill for to have the 4 50 J. per Ann. &c. Harcourt Lord Keeper 
decreed, that here was a Condition precedent to her. having ber Join- 
ture augmented, which was to have been done during the Coverture ; 
and a Court of Equity will not relieve in ſuch a Caſe where Omiſſion 
of it was but a meer Neglect in the Party, (and cited Lady Bertie's 
Caſe), But upon Appeal this Matter was in a Manner compromized 
by the Lords; and Lord Keeper here diſmiſſed the Bill; for if he 
ſhould relieve her, ſhe would have both the Lands and the 450 J. per 
Ann, Mich, ꝙ Ann. Wood and Ingram, Ibid. (T) Ca. 65. 

4. I give and bequeath to E. 100 J. to be paid him within fix 
Months after he ſhall have ſerved his Apprenticeſhip ; he ran away 
from his Apprenticeſhip, and died. Decreed that the ſerving the Ap- 
prenticeſhip is not the Condition annexed to the Legacy, but only an 
Appointment when it ſhall be paid, and the rather, for if E. had died 
before Expiration of his Apprenticeſhip, his Repreſentative would 
have been intitled to the Legacy. Fuly 26, 1712. Sidney and 
Vaughan, Ibid. (T. 3.) Ca. 13. 

F. Equity will not relieve againſt the Breach of a Condition pre- 
cedent where the Damages accrued are contingent, and cannot be eſti- 
mated, 1723. Sweet and Anderſon, Thid. (T. 3.) Ca. 15. 


6. If 


Conditions. 8: 

| 6. If there be a Condition ſubſequent which becomes impoſſible by 
the Act of God, this excuſes and diſcharges the Condition. Per the 
Maſter of the Rolls, Trin. 1731. and he ſaid, it is a Rule in Law ; for 
Lex non cogit ad impoſſibilia. Viner's Abr. Tit. Condition, 'by way of 
Note to Ca. 13. P. 233. | 


* 
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(D) Where a Gift or Deviſe upon Condition 
not to marry without Conſent ſhall be good 
and binding, oꝛ void, being only in Terrorem. 


2 From. Rep, I. LIVE Hundred Pounds was deviſed to the Plaintiff's Wife, if 
41. S. C. in ſhe married with the Conſent of Truſtees, and in Caſe ſhe did 
rotidem werbit« not, then 201. per Ann, for her Life; ſhe married Plaintiff without the 
Truſtees Conſent, and he preferred his Bill for the 500 J. and it was 
argued for Defendant, that this did differ from the common Caſe of a 
Deviſe upon Condition in Terrorem ; for it has always been held, that 
where there is a Deviſe over to a third Perſon for Non-performance of 
the Condition, there if the Party marry without Conſent, &c. all 
ſhall go to the third Perſon, becauſe he hath a conditional Intereſt by 
the Will; and if there be no Deviſe over, then it is eſteemed only in 
Terrorem, and the Party ſhall have the Legacy notwithſtanding the 
Breach of the Covenant; but here this is tantamount, or as ftrong as 
a Deviſe over, when the Party himſelf faith, that if ſhe marry with- 
out Conſent ſhe ſhall have but 20 J. per Ann. But to that it was an- 
ſwered by Lord Chan. that this differed not from the Reaſon of the 
common Caſe of a Deviſe in Terrorem; and the Reaſon he ſaid he 
had from Lord C. J. Hale, who (when it was objected in another 
Caſe here that this Court will not make Mens Wills for them, and 
ive their Eſtates quite contrary to their Intentions) anſwered, that 
this Court holds Pleas of Legacies, and judges of them by the Rules 
of the Civil Law, and by that Law, any Condition added to reſtrain 
Marriage is void; ſo that where an Intereſt doth not accrue to a third 
| Perſon by the Breach of the Condition, ſuch a Condition is void, and 
only in Terrorem ; and ſo the 5oo/. was decreed to the Plaintiff. But 
if it had appeared that any Surprize, Bribes, &c. had been uſed in 
obtaining a young Maid to marry unſuitably, perhaps this Court would 

order it otherwiſe, Mich. 1678. Hicks and Pendarris, MS. Rep. 
Pre. in Chan. 2. F. S. deviſes his real and perſonal Eſtate, to make up the Por- 
3 tions provided for his Daughters by his Marriage Settlement 3000 /. 
Abtem S. C. a-piece, provided they marry with the Conſent of their Mother and 
in totidem ver- Brother; and if without fuch Conſent, then to be applied 'to other 
za _ Purpoſes, Lord Keeper Wright, and the Maſter of the Rolls, held 
41. Ca. 11. this to be a Condition ſubſequent ; and that the additional Portions 
W are payable at the ſame Time with the Portions provided by the Set- 
b. tlement, which was 18, or Marriage; and decreed the Lands to be 
fold, and the Money to be brought before the Maſter, and Intereſt 
paid the Daughters from their reſpective Ages of 18, and the Prin- 
cipal at 21, if they were then married without ſuch Conſent; and 
if not then married, they to give their own Recognizance to repay 
for the Purpoſes in the Will, if they after marry without ſuch Con- 
fent; and the Court declared they would not diſpence with the For- 

feiture, nor alter the Will. Trin. 1703. Anon, MS. Nep. 7 


2 v; 3. J. S. 


6 


* 3. F. F. by Will leaves an Annuity of 10 J. per Ann. to A. FIR 
Life, and afterwards by a Codicil declares, that if A. ſhall marry 


« with the good Liking of his Truſtees, then ſhe ſhall have. 150 J. in 


« Lieu of the Annuity, and her Annuity to ceaſe.“ She marries /ans 
Conſent a Man worth nothing; objected by Serjeant Hooper, that the 
Reſtraint of Marriage was only in Terrorem, and that A. notwith- 
ſtanding her having married as above, ought to have the 1 50 J. But 
Lord Chan. Cowper decreed cant, ſaying, here was a Proviſion made 
either way, and where the Proviſion for the Child is in the Alterna- 


tive, and there is a Condition precedent to the Gift of the Portion, 


(viz.) If ſhe marries with Conſent, &c. and that 1s not performed, 
and the Child is ſtill provided for, tho' not with the greater Portion, 


Equity in that Caſe does not relieve. Mich. 1715. Gillet and Wray, 


1 Will. Rep. 284. | 

4. J S. having Daughters A. B. C. and D. in 1705. deviſed 
ſeveral Parcels of his Eſtate ſeverally to his four Daughters, & inter 
a deviſed to Truſtees his Lands in E. and F. in Truſt for A. till 
her Marriage or Death, and in Caſe ſhe marries with the Conſent of 
her Truſtees, then to her and her Heirs; but in Caſe ſhe ſhould marry 
without their Conſent, then to her other Siſters equally between them, 
Sc. In 1708. A. married W. with the Conſent and Approbation of 
her Father, who ſettled upon this Marriage Part of thoſe Lands de- 
viſed to her, and alſo 71. per Ann, Fee Farm Rent. In 1709. F. S. 
dies without altering his Will. Cowper C. decreed that by the Mar- 
riage with the Father's Conſent, the Condition was diſpenſed with, 
and the Deviſe became abſolute; for Conditions of this Kind, whe- 
ther precedent or ſubſequent, were in Nature of Penalties and For- 
feitures; and if the ſubſtantial Part and Intent be performed, Equity 
will ſupply ſome ſmall Defects and Circumſtances, and favour the 
Deviſee. . Here is no Forfeiture, and it was never the Intent of the 
Teſtator that the Eſtate ſhould be taken from the firſt Deviſee when 
it cannot go to the Deviſee over, and be let to deſcend to the Heir at 
Law. Mich. J Geo. Clark & Ux' and Lucy & al, Viner's Abr. Tit. 
Condition, (T. 2.) Ca. 6. | 

5. But where the Party cannot be compenſated in Damages, it is 
againſt Conſcience to relieve; and in Fry and Porter's Caſe, the 
Condition could not be compenſated in Damages, being a Marriage 


without Conſent, Precedent Conditions muſt be literally performed, 


and Equity will never veſt an Eſtate when by Means of a Condition 
precedent it will not veſt at Law ; but as Conditions ſubſequent are to 
deveſt an Eſtate, there it is otherwiſe where there can be a Compenſa- 
tion in Damages, as above, but in any other Caſe, even in Caſe of 
Condition ſublequent, it is otherwiſe. Bid. 

6. A. having Iſſue three Daughters B. C. and D. deviſes 1000 J. 
to B. to be paid her at 21, or Marriage, upon Condition that ſhe 
married with the Conſent of his Executors, and likewiſe deviſed to her 
ſeveral Meſſuages, &c. and after ſeveral other Legacies, he deviſed the 
Reſidue of his Eſtate to the Executors for the Benefit of his Children; 
tho' B. married a Perſon who made his Addreſſes to her in her 
Father's Life-time, which the Father knew and was diſſatisfied at, 
and after the Father's Death the Executors expreſſed their - Diſlike 
thereof, and gave B. Notice of her Father's Will, yet there being no 


Limitation over (a), this will not amount to a Forfeiture, being only (a) There be- 
; 5 ing no Limi- 
tation over, ſuch a Condition as this is only in Terrorem ; ſecus if there had been a Limitation NE, for in ſuch 


Caſe a Court of Equity cannot interpoſe. Vide 2 Freem. 10, 119, 
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in Terrorem. Eaſt. 1721. Semphill & U and Bayly & U, in the 
Dutchy Court, Cor Lechmere Chan. King C. J. and Dormer J. Prec. 

in Chan, 562. 1 | | 
7. A. deviſed a Legacy to B. to be paid at 21 or Marriage, which 
ſhould firſt happen, ſo as ſuch Marriage be. with. Conſent of C. and 
if not, then he deviſed the fame to his other Daughters. B. marries 
(a) So in the Without (a) Conſent, and dies before 21, leaving Iſſue, and her Re- 
Original. preſentatives bring a Bill for this Legacy. Lord Chan. ſaid, that this 
is not to be conſidered under the Notion of a Forfeiture; that it is 
merely a Legacy given, and two Days of Payment appointed with a 
Deviſe over, and B. dies before the Legacy grew due, and ſo decreed 
(5) So in the that B. dying before Marriage with (5) Conſent, or 21, an Account 
Original. {ſhould be taken of her Part, and that that, and the Improvements of 
it, be paid to the ſurviving Siſters. Trin. 11 Geo. 1. Piggot and Mor- 


ris, Sel. Caſes in Chan. 26. 
His Honour 8. J. S. deviſes a Legacy of 1000 J. to his Daughter, upon Cond:- 


_ org jon that ſhe marry a Man who bore the Name and Arms of Barlow, 


very great and if ſhe married one!that ſhould not bear ſuch Name and Arms, then 


A  - he deviſed the 1000 J. to B. She married Defendant Bateman, but 


Times the about three Weeks before the Marriage he called himſelf Barlow. On 

Appellations a Bill brought by B. for the 1000 J. as forfeited to him, Sir Jeep 

0 Perſons G ER. 2 * 
Fehkyll, Maſter of the Rolls, was of Opinion, that the Condition was 


were by their , : 
Chriſtian complied with by the taking the Name of Barlow; and tho' it was 


Names and inſiſted for the Plaintiff that the Defendant when he had received the 


their — Legacy would probably reſume the Name of Bateman, and therefore 


tion, as Tho- prayed that he might be decreed to retain the Name of Barlom ever 
— — 52 after; yet his Honour refuſed to make any ſuch Decree, Trin, 1730. 
Place where Barlow and Bateman, 3 Will. Rep. 65. 


he lived, and 
that he was ſatisfied that the Uſage cf paſſing Acts of Parliament for the taking upon one a Surname is but 


modern, and that any one may take upon him what Surname, and as many Surnames as he pleaſes, without any 
Act of Parliament. bid. | | 


It is very elear g. A. by Will deviſed the Reſidue of his perſonal Eſtate to FJ. S. 
— 3 provided the married with the Conſent of B. and C. his Executors, 
viſce over, has and if ſhe ſhould marry otherwiſe, then he deviſed over the ſame to 


no Title to J. N. one of the Executors dies, after which J. S. without the 


4 3 8 8 
5 _ the Conſent of the ſurviving Executor, married, whereupon F. N. brought 


Nature of the his Bill for the Refduum. She may marry without the Conſent of the 


A* or Survivor; and the Maſter of the Rolls thinking this a frivolous Bill, 


the Intention diſtnifſed it with Coſts, Trin. 173 1. Peyton and Bury, 2 Will. Rep. 626. 
of the Teſta- 
tor, this could not be a Condition precedent, for at that Rate the Right to the Refduum might not have veſted in 
any Perſon whatever for twenty or thirty Years after the Teſtator's Death, ſince both the Executors might have 
lived, and J. S. continued ſo long unmarried, during all which Time the Right to the Refduum could not be 
{aid to be in the Executors, they being expreſly mentioned to be but Executors in Truſt ; beſides, the Bequelt 
of the Reſiduum is firſt to J. S. which if the Will had ſtopped there would have been an abſolute Deviſe, ſo that 
the following Condition annexed muſt be a ſubſequent not a precedent one. Now the Rule (c) of Law is, that 
if there be a /ub/equent Condition, which becomes impoſſible by the Ae of God, this excuſes and diſcharges the 
Grantee from the Condition; Lex non cogit ad impoſſibilia ; which Conſtruction ought the rather to prevail with 
Regard to a Condition ſo odious as that in the preſent Caſe is, which reſtrains the Freedom of Marriage, and is 
woid by the Civil Law (d), when annexed to a perſonal Legacy. The Plaintiff comes to eſtabliſh a Forfeiture, 
and would have the Court add theſe Words to the Will, which the Teſtator might, but did not, viz. that J. S. 
ſhould not marry without the Executors Conſent, or the Survivor of them, and which the Teſtator might omit 
upon good Reaſon, as intending that both the Executors ſhould confer together about the Marriage of J. S. 
in order that one by Arguments might convince the, other touching the Suitableneſs of a Match, which 
cannot now be done when only one is left, Per his Honour, Ibid. 627, 628.— Where there is a Condition that 
I | A 


——_ 


(e) Vide 1 Inſt. 206. () A Deviſe of a Legacy to a Child upon Condition that ſhe married with the 
Conſent of the Executor, but if ſhe ſhould not marry with ſuch Conſent, then the Legacy to go over; tho' this 
is againſt the Rule of the Civil Law, according to which, Maritagium debet ¶ t liberum, yet it is a good Condi- 
tion by our Law, and when the Legacy is once veſted in the Deviſee over, Equity cannot fetch it back again- 
Said per the Maſter of the Rolls, Trin. 1729. in the Caſe of Cleaver and Spurling, 2 Will. Rep. 548. Vide 
hid, 531. S. P. arg. g 
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pe marry with the Conſent of two Executors, and one without Reaſon is againſt the Match, the Court 
* — with his Conſent. Per his Honour, who ſaid he had known ſuch a Caſe to have happened, that 
this Caſe of Peyton and Bury was not like the Caſe put out of Litt. of the Feoffment, which ought to be made 
pres, £#c. becauſe there the ſirſt Feoffee was not intended to keep the Eſtate to his own Uſe, but only as an 
nitrument for conveying it back to the Feoffor and his Family, of which whilſt any were left the Reinfeoff- 
ment ought to be made as near the Intent of the Condition as might be; but in the preſent Caſe J. S. was to 
take the Deviſe of the Surplus to her own Uſe ; moreover, this Conſent directed to be had being like a bare 


Authority, and ſo different from that which is coupled with an Intereſt, could not ſurvive without expreſs Words 
for that Purpoſe. Per his Honour in the Caſe of Peyton and Bury, bid. 628. . 


10. F. S. charged his real Eſtate with 500 J. to be paid his Siſter His Honour 
A. within one Month after her Marriage, if ſhe married with his ſaid, that the 
Brother J.s Approbation, (if living) elſe the 500 J. was not to be Civi/-Law 


raiſed. A. married in F.'s Life-time, and without Conſent, The ane 
Maſter of the Rolls held, that this Caſe is to be governed by the erg! Lrga- 


ſame Rule as in Caſe of a Deviſe of Lands, (there Conditions pre- 228 
cedent and ſubſequent take Place, Cc. and this was Fry and Porter's aden — 


Caſe of an Infant bound by Condition relating to her Marriage being hen 


a Condition precedent) and is to be conſidered as Land, the Will — 


muſt be atteſted in the ſame Manner; and this being plainly a Con- to mere per- 
dition precedent, and nothing veſted, (as is in Caſe of a Truſt Term ſonal Lega- 
where the Term is veſted, and the Truſt only left open) it is too 2 
hard for this Court to charge the Land contrary to the expreſs Will tion of mar- 
of the Teſtator, and to ſay the Money ſhould be raiſed when the org Sant 


Teſtator has ſaid it ſhall not; and held, that the Charge on the Land &. But aif- 
cannot ariſe otherwiſe than as a Deviſe of the Land itſelf ; ergo diſ- fers from the 


miſſed the Bill as to this Point. Mich. 4 Geo. 2, Reves and Herne, rag _=_ 
Viner's Abr. Tit. Condition, (Z. d.) Ca. 41. wheres by 
that Law 


Conditions in Reſtraint of — are void; but this Court ſays they are not void where the Legacy is given 


over, and another Perſon particularly ſubſtituted by the Teſtator to have the Beneſit of it in Caſe the Condition 


be not complied with. But this muſt be a ſpecial Nomination as a Legatee, and tlierefore a Reſiduary Legatee 
or Executor ſhould not have the Benefit of ſuch Non- performance; and remembred a Caſe, that where a 
Legacy given upon ſuch Condition of marrying with Conſent, and if not, that it ſhould fink into the Reſidue 
of the Teſtator's Eſtate, which he gave to J. S. It was held, that tho' the Marriage was without the Conſent, 
yet the Legacy was not loſt, becauſe it would have been the ſame if Teſtator had ſaid nothing about its ſinking, 
and therefore was conſtrued in Terrorem. So it is in Caſe of a Truſt of a Term limited of Lands for railing 
Portions with ſach Reſtriction, this Court governing itſelf by the ſame Rules as in Caſe of a Deviſe of a Legacy 


with ſuch Condition, becauſe tho' the Term be a legal Eſtate and Intereſt, yet the Truſt of the Term is a 
Creature of Equity only. 464d. 


11. J. S. by Will deviſed all his Lands unto C. and his Heirs, in 
Truſt to pay Debts, and afterwards in Truſt for his Grandaughter M. 
(the Plaintiff's late Wife) and the Heirs of her Body, Remainder 10 
C. and his Heirs, upon Condition that he marry M. and gave C. his 
perſonal Eſtate in Truſt for M. until ſhe attain 21, and made C. Exe- 
cutor, and died. M. refuſed to marry C. and married D. (the Defen- 
dant) and afterwards at her Age of 21. C, and D. made a Bargain 
and Sale to E. to make him Tenant to the Præcipe in order to ſuf- 
fer a Common Recovery, in which C. and D. were vouched, and 
the Uſes thereof to the Iſſue of the Marriage, Remainder to her own 
right Heirs; one Queſtion was, whether the Condition annexed to 
the Defendant's Remainder be a Condition precedent or ſubſequent ? 
And Lord Chan. was inclined to think it a Condition ſubſequent, 
ſaying there are no technical Words to diſtinguiſh Conditions prece- 
dent (a) and ſubſequent; but the ſame Words may indifferently make (e) Vi P. 
either according to the Intent of the Perſon who creates it: That in this ©: 
Caſe the precedent Limitation was an Eſtate-tail in Poſſeſſion, and 
therefore why ſhould we not ſay, that as to this Remainder likewiſe 
it was the Teſtator's Intent to have it veſt immediately in the Defen- 
dant, The Limitation is immediate, altho' the Condition upon which 
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Conditions. 
it depends is ſubſequent, Hil. 1735. Sir John Robinſon and Comyns, 


Caſes in Eg. Temp. Talbot 164, 166. | 
12. A. by Settlement after Marriage creates a Term of 1000 Years, 


— * Rep. „ Truſt by Mortgage or Sale to raiſe 20001. for the Portion of each 


13 Geo. 3 of his Daughters, provided they marry with their Mother's Conſent , 


S. C. ſay, ond if any ſbould die before Marriage with ſuch Conſent, her Por- 


port | from Hon to ceaſe, and the Premiſſes to be exonerated thereof ; and if raiſed 


this Decree it jn Mole or in Part, then to be paid to the Perſon to whom the Pre. 
was held, that „ies ſhould belong; and afterwards by Will he creates another Truſt- 


A.*s Daugh- ; | . 
ters were not Term to raiſe 4.500 l. whereout 2000 J. to be paid to each of the 


intitled to Daughters in Augmentation of their Fortunes, but ſubject to ſuch 


wang Sende Conditions as in the Settlement; and by a Codicil he creates another 
ment, unleſs Truſt-Term for the better raiſing of his Daughters Portions. A. died, 


on their Mar- leaving two Daughters B. and C. B. after twenty-one married D. 


= | | 
th& Mother's and C. before twenty-one married E. and both without the Mother's 


Conſent ; and Conſent, The Daughters and their Huſbands brought a Bill againſt 


Lord C. B. their Mother and Brother to have their Portions and additional For- 


s, who F 
2 in tunes, and to have the real Eſtate applied towards Payment of the 


to wn rg ſame, alledging that upon their reſpective Marriages their Portions 
bee payable. E. C.'s Huſband died, whereupon they brought a 


his Argument, : 1 J 
ſaid, That Bill of Revivor, and a Decree was made by Conſent, with Liberty to 


Marriagewith apply, Sc. And now D. and his Wife and C. preferred their Peti- 


Conſent of a ; l : 
Mother or tion for Payment of their Portions, D. offering therein to ſettle his 


Truſtees is a Wife's Fortune, and they inſiſting that the Lands were ſufficient to 


Condition 216: anſwer the Daughters additional Portions. The Maſter of the Rolls 


muſt be per- (on Time taken to conſider, &c.) obſerved, that by the Clauſe in the 
formed before Settlement, declaring that if any ſhould die before Marriage 1th 


the Daughters - 
re 22 ſuch Conſent, that her Portion ſhould ceaſe, which was inſiſted upon to 


fectly intitled be a good Diſpoſition of it: But his Honour ſaid, that this was not a 


ha — ſufficient Diſpoſition within the Meaning of thoſe Caſes that allow a 


the Truſt of Limitation over to be good, for this is not to take Place upon marrying 
this Settle- 707thout Conſent, but upon dying before Marriage with ſuch Conſent, 


t. f by | 
ys aid, and is no more than providing for Daughters dying unmarried, he 


that the Rea- taking it all along, that if they married they would do it with Con- 


ſons on which X . 
en. ſent. That here does not appear to be any Perſon in the Teſtator'; 


his Opinion View to whom theſe Fortunes ſhould go over, as there does in ali 


are, 1ſt, That the Caſes where thoſe Limitations over are allowed, the Intent being 


it is the Righ TTY” be 
poke Th "as clear in thoſe Caſes to give it over upon Breach of the Condition, 


of the Subject, as that upon Performance of it the firſt Taker ſhould retain it; that 


1 tho theſe Portions are charged upon Land, yet there being no Di- 
poſition of his ſtinction between Conditions annexed to Money charged upon Land, 


own Property, 

to diſpoſe of it in what Manner and upon what Terms and Conditions he pleaſed ; this he believed would be 
univerſally allowed. 2dly, That it is a fixed and ſettled Maxim of Law, That if an Eſtate in Land, or In- 
tereſt out of the Land, is limited to commence upon a Condition precedent, nothing can veſt or take Effedt till the 
Condition performed; and this is ſo ſtrong and ſo ſettled a Point, that it holds altho' the previous Act was at firſt 
impoſlible, or after becomes impoſſible by the Act of God, or other Accident, the Eſtate can never veſt. This 
is in C. Lit. 206, 219. and he ſaid this is a Rule ſo well known, that he needed not cite Caſes to prove it.— 
And his Lordſhip ſaid, a third Reaſon which influenced him to this Opinion is, that it is moſt agreeable to 
the Rules of Equity to direct the Execution of the Truſt according to the Intent of him who placed the 
Truſt in him; it 7s ſaid a Truſt is conſtrued favourably ; and it is true, it is conflrued with as much Advantage 
as may be to make good and anſwer the Intent and Deſign of the Party, but it is conſtrucd flrialy with Regard 
to the Execution of the Truſt ; and therefore it would be a ſtrange Thing, when the Truſt directs the 
Truſtees to pay the Money at the Time of the Daughter's Marriage with her Mother's Conſent, that the 
Court ſhould direct them to pay the Money before that Time. 4thly, But that it is an Argument of no ſmall 
Weight in his Lordſhip's Opinion, that the Refraint in the preſent Caſe is not only lawful, but prudent and 
reaſonable, and no Conſequence more likely to enſue from it than the Hindrance of an inconſiderate or impru- 
dent Marriage. The Lords C. J. Lee and Willes, who aſſiſted the Lord Chan. Hardwicke upon this Appeal, 
being of the ſame Opinion, his Lordſhip was pleaſed to concur, and thereupon the Decree at the Rolls was 


reverſed, Bid. 733, 744, 748, 757. 
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Conditions. 
and Conditions annexed to Portions ariſing out of the perſonal Eftate, 
and Portions by Will being due by the Eccleſiaſtical Law, notwithſtand- 
ing ſuch Condition as this annexed to them, Portions by Settlement 
(tho' under the like Conditions) are likewiſe due by the Law and 
Rules of this Court ; and therefore his Honour thought the Daughters 
well intitled to their Portions, and ordered D. to make Propoſals be- 
fore the Maſter as to the ſettling his Wife's Fortune, and that the 
Fortune of C. ſhould be paid to her, E. her Huſband being dead. 
Mich. 10 Geo. 2. Harvey and Aſhton, Ca. in Eq. Temp. Talbot 212, 
217. | 
#5 In the Caſe of Limitation over it is admitted, that a perſonal 
Legacy given on a Condition precedent not to marry without Con- 
ſent, ſhould be loſt if the Condition be broken. Said per Lord C. B. 
Comyns, in the Caſe of Harvey and Aſhton, Comyns's Rep. 75 5. 


(EH What Act ſhall be ſaid to be a Perfozm- 
ance or Satisfaction of a Condition, 6c. 


1. S. deviſed 10/. per Ann. to A. for Life, chargeable on a 
* Leaſehold Eftate, and made his Wife ſole Executrix, and died; 

Afterwards ſhe made her Will, and B. Executor, and thereby alſo 
deviſed 10 J. a Year to A. for Life. B. being afterwards ſeiſed in Fee 
of other Lands, ſettled his Eſtate on himſelf for Life, Remaindet 
over, &c, Remainder to Truſtees for 99 Years, to pay his Debts and 
Legacies ; and afterwards that A. ſhould have and receive 20 J. a Year 
for Life, and afterwards died without Ifſue, whereby the Term veſted 
in the Truſtees to execute the Truſt. Lord Chan. agreed the Gifts 
by the Will good; and that where a Man is Debtor in iol. and 
gives 20 J. it ſhall be a Satisfaction, and not a Legacy; and that he 
believed, in his own private Opinion, that the 20 l. a Year Annuity 
was intended for a Satisfaction, and that there was no Caſe like this 
in Point; yet it was agreed the Coſts ſhould be decreed againſt 4. the 
Plaintiff, becauſe he knew in his Conſcience that B. intended Satiſ- 
faction. Eaft. 7 Ann. Daviſon and Goddard, Gilb. Eq. Rep. 65. | 

2. F. S. had an Eſtate in S. by his firſt Lady, which was to her in 
Tail; they levy a Fine, and declare the Uſes to them and the Iſſue of 
their Bodies, Remainder to J. S. and his Heirs; they have a Daughter 
M. and the Feme dies. On this Marriage there were Articles, that 
J. S. ſhould leave his Daughter 2 500 J. if the Truſtees demanded it 
within one Year after his Death. A. the Father of F. S. was then | 
living; J. S. marries a ſecond Wife, and by her has Iſſue (a) ſeveral (a) L. If it 
Daughters. By Deed executed in his Life-time he gives the Eſtate _ * 
in S. to M. and her Heirs; and by Deed alſo charges his Lands in 
D. which he had purchaſed, with 5000 J. a- piece to the three Daugh- 
ters, and dies. M. demands the 2 500 /. and Intereſt ; and Harcourt 
Lord Keep. decreed that M. ſhould have the 2500 J. with Intereſt 
from J. S.'s Death at 5 J. per Cent. That the S. Eftate could not be 
an Equivalent, becauſe it moved from her Mother, and was the Condi- 
tion of the Agreement for the 25001, That the Reverſion of the 
Lands in D. could not be ſo, becauſe J. S.s Father was then living, 
and there was no Reſpect had to theſe Reverſions, neither were they 
then in Being, and to make it an Equivalent it ought to be in Being 
and in View at the Time of giving the Equivalent, Mich. g Ann. 
Anon. Viner's Abr. Tit. Condition, (E. d.) Ca. 38. 
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z. Bill to have a Performance of a Marriage Agreement contained in 


a Condition of a Bond, viz. That the Huſband ſhould purchaſe Lands 
of the Value of 800 l. to be ſettled upon himfelf for Life, Remainder to 
his Wife for Life, Remainder to the Heirs Male of the Huſband begotten 
on the Body of the Wife, Remainder to the right Heirs of the Huſband, 
&c. The Eldeſt Son of the Marriage brings his Bill againſt his Father's 
Executors to have the Benefit of this Agreement, The Defendant in- 
ſits, that the. Father in his Life-time purchaſed a Copyhold Eſtate, 
which deſcended to the Plaintiff, and likewiſe by his Will deviſed 
100 J. Legacy, to be raiſed out of Land to the Plaintiff, and that this 
Copyhold and Legacy ſhall be taken as a Satisfaction of the Marriage 
Agreement, eſpecially in this Caſe where the Huſband and Wife were 
Tenants in Tail, and might bar the Iſſue. Harcourt C. decreed the 


Plaintiff muſt have a Satisfaction of the Agreement in the Bond, and 


4 I. per Cent. allowed him for Intereſt of the 8oo J. from the Death 
of his Father ; that the Copyhold Eſtate deſcended to him from his 
Father, muſt be taken as a Satisfaction pro tanto of the Agreement, 
according to the Value of the Land, and the Purchaſe-Money ; but 
the Legacy of 100 J. being deviſed out of Land, is not to be taken in 
Part of the Satisfaction; and as to a Conveyance made of fix Acres, 
ſaid to be made by the Father to the Plaintiff in his Life-time, to in- 
quire whether it was a voluntary Conveyance, and then to go pro 
tanto in Satisfaction of the Agreement; but if the Purchaſe-Money 


was paid to the Father, then to be no Part of the Satisfaction. Trin. 


12 Ann, Wilks and Wilks, Viner's Abr. Tit. Condition, (E. d.) Ca. 39. 

4. H. being ſeiſed in Tail of ſome Lands with Remainder over, and 
alſo ſeiſed for Life of other Lands, with a Power to make a Jointure 
in Bar of Dower, with Remainder over, &c. during his Minority, in 
Conſideration of a Marriage he had with U,'s Daughter, and 1000 J. 
paid down, and 3ooo /. more to be paid by U. to H. at his Age of 
21. doth covenant by his Guardian to ſettle a Jointure of 500 J. per 
Ann. when he comes of Age, upon his intended Wife. The Mar- 


riage took Effect, and afterwards U. the Plaintiff's Father, pays H. 


the 3000 J. Reſidue of the Portion, when he came of full Age, and 
then H. in Purſuance of the Covenant centred into by his Guardian, 
doth ſettle a Jointure of 500 J. per Ann. upon his Wife the Plaintiff, 
Some Years after H. makes his Wife an additional Jointure of 2 50 /, 


fer Ann, upon her Father's dying and leaving her the Value of 5000 l. 


and at the ſame Time perſwades his Wife to join with him in a Fine 
of all the Reſidue of his Eſtate. Afterwards H. dies, and by Will de- 
viſes an Houſe and Lands to his Wife for her Life to the Value of 
270 l. per Ann. and gives her a Legacy of 4000 J. and his Plate and 
Jewels to the Value of 2000 J. more, and makes her Executrix, and 
gives her the Moiety of the Reſidue of his perſonal Eſtate. It hap- 
ened that the Jointure made purſuant to the Marriage Articles proved 
defective both in Title and Value, and thereupon ſhe brought a Bill 
againſt the Remainder-man to have a Satisfaction out of the real Eſtate 
for the Deficiency of her Jointure. There were two principal Points 
in this Caſe; 1ſt, If the additional Jointure, being a voluntary Settle- 
ment after Marriage, ſhould go in Satisfaction pro tanto of the Join- 
ture made purſuant to the Marriage Articles. 2dly, If the 270 /. per 


Ann. deviſed to her for Life, ſhould go in Satisfaction of the Marriage 


Articles ; or if the Legacies left her by the Will ſhould be deemed a 
full Satisfaction. Harcourt C. was of Opinion, that the additional 
Jointure oh 2 50 J. per Ann, ſhall not go in Part of Satisfaction of the 
Marriage Agreement, which though made by the Guardian did — 

| 2 | H, 


1 
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H. as ftrongly as if be had been of full Age and had figned the Arti- 
cles himſelf, eſpecially ſince H. at his full Age did receive the 30007. 
Reſidue of his Wife's Portion, and did actually make a Jointure of 
oo J. per Ann. on his Wife in Purſuance of thoſe Articles. Now 
when he ſettled the additional Jointure of 2 507. per Ann. upon his 
Wife, he could not intend it in Satisfaction pro tanto of 500 l. per 
Ann. becauſe before that Time he had made her a Jointure of 500 /, 
per Ann. purſuant to the Marriage Articles, which he then thought 
to be a good: Settlement, and therefore there is no room left for the 
Preſumption in Equity, that a voluntary Settlement ſhall be intended in 
Satisfattion of a precedent Covenant or Agreement though not made in 
Purſuance of it; and ſo as to the Deviſe of 270 J. per Ann, for Life, 
and the 4000 J. Legacy, &c. they cannot be intended by H. in Satiſ- 
faction of the Jointure by the Marriage Articles, but given her as a 
Bounty by her Huſband, becauſe at that Time he thought his Wife's 
Jointure was well ſettled and ſecured; beſides, Money or perſonal 
Eftate ſhall never be deemed in Equity a Satifaddion for a Freehold : 
And decreed that the Remainder-man do ſettle 500 J. per Ann. upon 
the Plaintiff for Life out of the Lands which came to him upon the 
Death of H. and that the Lands contained in the additional Jointure, 
or deviſed to the Plaintiff, ſhall not come in Aid of the other Lands 
ro rata to make a Satisfaction for the Marriage Articles, but the 
Whole 500 J. per Ann. ſhall intirely come out of the other Lands in 
Remainder notwithſtanding the Fine levied by H. and his Wife, the 
now Plaintiff, of theſe Lands, tho' that be a Bar and Eſtoppel of her 
Dower at Common Law; and that the Plaintiff have a Satisfaction 
for the ſaid 500 J. per Ann. from the Time of her Huſband's Death; 
and directed the Defendant to account for the Rents and Profits of 
the additional Jointure of 2 50 J. per Ann. from the Death of H. But 
Defendant's Counſel moved that the additional Jointure was made out 
of the Lands of which H. was only Tenant for Life, with a Power 
to make a Jointure, &c. and that the Power was not well executed 
at Law, and being a voluntary Settlement, if the Power was not well 
executed, it ought not to be aided in Equity. To which his Lordſhip 
ſaid, he ſaw no Reaſon why a defective Execution of a Power for 
the Benefit of the Wife, tb otherwiſe provided for, ſhould not be aided 
in Equity as well as want of a Surrender of a Copybold in Caſe of a 
Deviſe to a Child, who had another Provifion by the Will; but fince it 
was inſiſted on, that there is no Precedent in this Court of ſupplying 
a defective Execution of a Power in Caſe of a voluntary Settlement, 
he gave Leave to try the Validity of the Execution of the Power at 
Common Law, and retained the Bill guoad that Part until it be de- 
| termined at Law. Decree affirmed in Dom' Proc, Mich. 12 Ann, 

| Lady Hooke and Grove & al, Viner's Abr. Tit. Condition, (E. d.) Ca. 40. 

5. A. had Iſſue two Sons B. and C.-——B, married D.'s Daughter, Lu, Ar. 
C. having made his Addreſſes to a Lady, and all Things concluded 1 Hy 


upon for the Wedding; D. took C. aſide, ſhewed him a Bond ready 1 — fares it 

this: 4. ha- 
ving two Sons E. and H. has a Deſign to diſinherit the Eldeſt, and to that Purpoſe gives an Eſtate to the 
Youngeſt, but the Eldeſt contrives (by infinuating as if the Father had commanded it) that he ſhould give a Bond 
to leave 3000 J. to one of E.'s Children. The Bond was dated in 1668. H. makes his Will, and takes No- 
tice of this Bond, and declares that he would never pay it as a Debt, but gives an Eſtate in Lands to theſe 
Children, &c. The Queſtions were, iſt, Whether the Court would not damn this Bond. 2dly, Whether con- 
ſidering the Length of Time, and here being a Deviſe, this ſhall not be taken as a Satisfaction; and Lord Chan. 
Choſe rather to make his Decree on the latter, and the Maſter was directed to inquire into the Value of this 
Eſtate ſo given.—An Eſtate for Life is no Compenſation for a Sum, becauſe of the Uncertainty of its Duration. 
The Satisfaction ariſes according to the Party's Declaration, the Preſumption is always in Favour of the Satis fac- 
uon, unleſs the Party's Intent appear to be otherwiſe, - which muſt come on that Party who would not have it to 
be a Satisfaction. | | — — 


drawn, 
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drawn, which he ſaid was prepared by A.'s Directions, and told him, 
that unleſs he would execute it, A. would not ſuffer the Match to 
proceed; and that he muſt not ſo much as mention any Thing re- 
lating to this Bond, as he valued his Father's Diſpleaſure. The Con- 
dition of the Bond was, that if he ſhould. die without Iſſue of that 
Marriage, he would leave 3000 J. to one or more of B.'s Children, 
Under this Terror C. executed the Bond: Afterwards he ſpoke to his 
Father of it, who denied that he gave ſuch Directions, and gave him 

oo J. to indemnify him againſt the Bond, which 3000 J. was, when 
this Bond ſhould be delivered up to him, to be diſtributed among the 
Grandchildren. A. dies, C. in his Life-time, and by his Will, gave 
in Land and Money more than 3000 J. to one of B.'s Children, and 
dies without Iſſue. The only Evidence of the Manner by which this 
Bond was extorted was a Recital in C.'s Will. It was proved that 
when C. was making of theſe Gifts in Favour of B.'s Son, he was 
adviſed to declare, that this was in Satisfaction of the Bond; but he 
anſwered, © That this would look like complying with a Bond which 
* he had all along declared had been unjuſtly extorted from him.” 
This Bond was of 50 Years ſtanding. Parker C. ſaid, he made no 
Doubt but this Bond was fraudulently extorted, but knew not how 
to come at it; for to allow a Recital in the Will of the Obligor as 
Evidence to deſtroy a Bond, may be of dangerous Conſequence ; how- 
ever, he thought the Bond had been ſatisfied ; and the Reaſon given 
why he would not declare it to be in Satisfaction, does very plainly 
amount to a Declaration of his Intention, that he did not deſign to 
make the Gifts he did over and above the ſatisfying his Bond. Triy, 
5 Geo. 1. Hancock and Hancock, Lucas 438. 

6. In a Settlement a Term was raiſed for Daughters Portions, (i. e.) 
Icooo J. with a Proviſo, that if the Father by Deed or Will ſhould 
give or leave the Sum of 10000 |. to his ſaid Daughters, it ſhould be 
Satisfaction. The Father leaves Lands to the Daughters of the Value 
of 10000 J. this is no Satisfaction. Decreed by Talbot C. Eaſt. 1734. 
Chaplin and Chaplin, 4 Will. Rep. 245. 


— 


(F) At what Place a Condition muſt be per⸗ 
fozmed where a Place is limited. 
1 Will. Rep. 


"ons 1 2 S. upon his Marriage with C. made a Settlement of Lands in 
ſays, the Set- Ireland, wherein, after the uſual Limitation in Tail Male, there 


dement and Was a Term of goo Years raiſed, in Truſt for raiſing 12000 l. fir 


Will bei . . : , 
EE be Daughters Portions, to be paid at 18 or Marriage. J. S. died without 


land, and all Iſue Male, leaving the Plaintiff C. his only Daughter, and by his Will 


aer —_ deviſes to her 3000 l. to be added to her Portion, and 300 J. per Ann. 
all _—_ Increaſe of Maintenance, which was only 100 J. per Ann. by the 


creed to be Marriage Settlement, and appointed her Guardians by the Will; two of 


1 the Guardians died ſoon after J. S. and there being a Suit in Chan- 


Englih Inte- cery in Relation to the Guardianſhip of C. the Court did commit 
reſt (a), and her to the Care of D. the ſurviving Guardian under the Will of 
dada 2 F. S. with this Caution, that he ſhould not treat of, or contract a 
Charge of the Match for her without the Leave of the Court. C. was ſent by 
2 D. in 1718. to her Aunt, to be with her during the Summer at 
(a) Vid Wat. Windſor, and while ſhe was there the other Plaintiff got her away, 
ks and Bright, and married her privately without the Confent or Privity of any of 
Ti woe, her Friends, &c. And now, they both being under Age, bring their 
Charge, P.62. Bill 
Lead 
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Bill by their prochein Amy to have the Intereſt | of the Portion and 
Legacy paid to Plaintiff the Huſband, and to have the Portion itſelf 
and Legacy given C. by ber Father's Will, laid out in Land, and ſet- 
tled upon ber and her Children in fuch Manner as the Court ſhould 
think fit. One Point was, If the 12000 J. Portion, charged upon the 
Term of 50 Years of Lands, in Ireland without Impeachment of 
Waſte, ſbould be paid in England without any Allowance or Deduction 
for the Exchange From Ireland fo England; and | Parker C. was of 
Opinion, that the Portion ought to be paid here where the Contract 
was made and the Parties reſided, and not in Ireland, where the 
Lands lie charged with the Payment thereof; for that this 7s a Sum in 
Groſs, and not à Rent 1/ſuing out of Land (a); and it was certainly (a) This is « 
the Intention of the Parties that the Portion ſhould be paid here, and * % 


5 R , charged upon 
not to ſend C. over into Ireland to get her Portion, Mich. 7 Geo. 1. Land, and nor 


Phipps and Lady Catherine his Wife, by Sir Conſtantine Phipps their © Rent iſſuing 


prochein Amy, and the Earl of Angleſea & al”, Viner's Abr. Tit. Con- Th A Tax 


dition, (Q. b.) CH > der of Rent 


upon the Land 
is ſufficient, but a Tender of à Sum in Groſs charged upon Land muſt be made to the Perſon wvho is to receive it 
ewhereſoever he is to be found. If a Man in England lends Money here, and takes a Mortgage of Lands in 
Treland for a Security, the Money is to be paid here where it was lent, and the Contract made, and not in 


Treland, where the Lands in Mortgage lie. Said arg” in the above Caſe, 1bid.—- Vide P. 62. Ca. 62, Wallis 
and Brightwell, 


N NN 
. Congueſt. 


1. F there be a new and uninhabited Country found out by Eng- 
I liſh Subjects, as the Law is the Birth-right of every Subject, 1s 
where-ever they go they carry their Laws with them, and 
therefore ſuch new found Country is to be governed by the Laws of 
England, tho' after ſuch Country is inhabited by the Engliſh, Acts of 
Parliament made in England, without naming the foreign Plantations, 
will not bind them; for which Reaſon it has been determined, that 
the Statute of. Frauds and Perjuries, which requires three Witneſſes, 
and that theſe ſhould ſubſcribe in the Teſtator's Preſence, does not 
bind Barbadoes. —— But where the King of England conquers a 
Country, it is a different Conſideration ; for there the Conqueror, by 
lavipg the Lives of the People conquered, gains a Right and Property 
in ſuch People, in Conſequence of which he may impoſe upon them 
what Laws he pleaſes. 2 Will. Rep. 75. Cites it as ſaid per the Maſter 
of the Rolls, 9 Auguſt 1722. to have been ſo determined by the 


Lords of the Privy Council, upon Appeal from the foreign Planta- 
tions. 


Vol. II. L 11 2. But 
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Hh Contempt. 


In the Caſe of 2+ But until ſuch Laws given by the conquering Prince, the Laws 
an Hi! and Cuſtoms of the conquered Country ſhall hold Place, unleſs where 
Country their theſe are contrary to our Religion, or enact any Thing that is Malum 


Con- . | | | . 
— 2 not in ſe, or are ſilent; for in all ſuch Caſes the Laws of the conquering 
* _ Country ſhall prevail. Bid. 

ut only ſuc f 4 | | : | 1 
as are againſt the Laws of God; and in ſuch Caſe where the Laws are rejected, or filent, the conquered 
Country ſhall be governed according to the Rules of natura! Equity. So held per Cur', Trin. 5 V. & M. 
Blankard and Gandy, 2 Salk. 412. Ca. 1. Vide Mo. 670. pl. 918. Calvin's Caſe, 7 Rep. 17.— And Show, 
Parl. Caf. 31. Howel and Dutton. LOL 8 | 


ou 
* 
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S A P. XXII 


I. IHE Queſtion was, whether Defendant could be heard be- 

| fore he had cleared his Contempts, tho' he offered to pay 

all Plaintiff's Demands. Ordered that he bring before the 

Maſter, Principal, Intereſt and Coſts, and then to be at Liberty to 

move to have his Sequeſtration diſcharged, but the Sequeſtration not 

ſuſpended in the mean Time. Feb. 20, 1719. Lord W. and Oſbald:- 
flon, Viner's Ar. Tit. Contempt, (C.) Ca. 6. 

2. The inſerting an Advertiſement in a News Paper, offering a 
Reward of 100 J. to any who will diſcover and make legal Proof of 
a Marriage in Queſtion in the Court of Chancery, and which Mar- 
riage had been before adjudged good in the Spiritual Court, and alſo 
by the Delegates, and a Verdict given in C. B. in its Favour, was by 
Lord Chan. Parker held to be a;Reproach to the Juſtice of the Na- 

tion, and a Thing inſufferable, and a Contempt of the Court, and 
that in Juſtice the Inſerter muſt ſtand committed. Mich. 1720. Pool 
and Sacheverel, 1 Will. Rep. 675. 

3. Suing the Bail below while a Writ of Error is pending in Parlia- 
ment, is a Contempt and Breach of Privilege. Hil. 1720. Throgmor- 
ton and Church, in Dom Proc, 1 Will. Rep. 685. | 

4. Encouraging an Infant Ward of the Court of Chancery to go 
from his Committees, under whoſe Care the Court had placed him, is 
a Contempt. Dr. Talden's Caſe, cited 1 Will. Rep. 697. 

5. Contempts for acting againſt an Order of Court diſcharged, the 
Order being erroneous. Jan. 28, 1722. Stone and Burn, Viner's Abr. 
Tit. Contempt, (D) Ca. 14. EIN [EA 

Vide 1 Vol. 6. If one in Contempt to a Serjeant at Arms for want of an An- 

2 1 7. ſwer puts in an Anſwer, and the Clerk in Court accepts the Coſts of 

35%: 7 the Contempt, this purges the Contempt. Tin. 1728. Anon. 2 Will. 
Rep. 481. at the Rolls. = 

7. Marrying an Infant Ward of the Court is a Contempt, tho” the 
Parties concerned in ſuch Marriage had no Notiee that the Infant was 
a Ward, Trin, 1731. Herbert's Caſe, 3 Will, Rep. 116. 


2 CAP. 


CAP. XXIV. 
Contribution and Average. 
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(A) Contribution and Average, in what Caſes 
and in what P2opoztion. 


1. A B. and C. were bound in a Bond, A. being Principal, and 
SI Le B. and C. Sureties; (afterwards J. becomes bound to the 
Obligee, that if the other three did not pay according to 
the Condition, &c. that he would. A Month after B. one of the 
Sureties, pays the Money, and prefers his Bill againſt J. for Contri- 
bution; and the Queſtion was, whether he ſhould be bound to con- 
tribute, he being but a ſupplemental Security. And the Maſter of 
the Rolls ſeemed to think that he ſhould. Tr:7. 1686. Cooke's Caſe; 
2 Freem. Rep. y. : 
2. J. S. made a Settlement of his Eſtate on himſelf for Life, then 
to Truſtees for 99 Years, for raiſing 500 J. a-piece of A. B. and C. 
to be paid at their reſpective Ages of 24, Remainder to D. for Life, 
Remainder to his firſt Son in Tail, with Remainders over. Decreed 
that D. pay 700 J. and thoſe in Remainders the other 800 J. and then 
D. to be let into Poſſeſſion; and whereas 500 J. only was now due, 
and the other not in ſeveral Years, if the other 800 J. ſhould become 
payable during D.'s Life, then he ſhould pay it; but in ſuch Caſe the 
Term for 99 Years was to be his Security to reimburſe him again. 
Hil. 1690. Rives and Rives, Prec. in Chan. 21. 
3. An Eſtate in Jointure was ſubje& to a Mortgage. Reſolved that This has deer. 
the Jointreſs and the Reverſioner muſt redeem in Proportion, viz. the the Propor- 
Jointreſs one Third, and the Reverſioner two Thirds. Hil. 1696, © gal in 


. a | this Court to 
Flud and Flud, in Canc', 2 Freem. 210. charge the E- 


Pe | | ſtate for Life 
with a Third; but it ſeems hard, becauſe now an Eſtate for Life is worth nine or ten Years Purchaſe, though 


formerly it was worth but ſeven. Jid.—And fo it is if an Eſtate ſubject to a Mortgage is deviſed to 4. 


for Life, Remainder to B. in Fee, there they may redeem in Proportion, viz. A. one Third, and B. two 
Thirds. Bid. 


4. One ſeiſed in Fee of ſome Lands, and poſſeſſed of Leaſes for 

Years of other Lands, deviſes the Lands in Fee to A. and the Leaſes to 
B. and dies indebted by Bond; on a Deficiency of Aſſets both the 
Deviſees ſhall contribute in Proportion to the Value of the reſpective 
deviſed Premiſſes towards Payment of the Bond Debts; but if the 
Deviſe had been to A. of all the Reſt of the Teſtator's Eſtate, then 
A. ſhould have paid the Debts. Hil. 1717. Long and Shorty 1 Will. 


Rep. 403. 


5. 4 


TY 


** 


224 Contribution and Average. 


One ſeiſed in 5. A, ſeiſed in Fee of the Manors of B. and C. mortgages B. -for 


Fee of the , 4000 l. and by Will charges all his real Eſtate with Payment of his 


— nga iny Debts, and deviſes B. to FJ. S. and C. to R. and dies; J. S. ſhall 


gages 4. for compel R. to contribute to the Payment of the Mortgage on B. but 
us and in Caſe the Will ſhould prove void, then there ſhall be no Contribu- 
y Will : k : ; 

charges all bis tion, Mich. 1718. Carter and Barnardiſton, 1 Will. Rep. 505. 


real Eſtates 
with Payment of Debts, and deviſes 4. to C. and B. to D. and dies ; the Deviſee of A. ſhall have Contribu- 


tion againſt the Deviſee of B. to pay the Mortgage on 4. but no Contribution if the Will, ſhall prove void. 
MS. Notes, and ſeems to be the S. C. * 4 60g | * 


in 

6. A. was ſeiſed in Fee of the Manors of D. and S. and by Will 
gave D. to B. and S. to C. and charged all his real Eſtate with Pay- 
ment of his Debts. Afterwards A. mortgaged D. for 4000 J. B. 
ſhall compel C. to contribute to the Diſcharge of the Mortgage of D. 
But if the Will is avoided, ſo as the Coheirs of A. become intitled to 
both Manors, ſo that they come into one Hand, the Right of Con- 
tribution is at an end; for a Man cannot contribute to himſelf; and 
the Right of Contribution, as it was given by the Will, ſo was in 
Force only while the Party claimed under the Will, and not where 
the Demand was ſet up in Defiance thereof. Parker C. Mich. 1718. 
Carter and Barnardiſton, Did. 50 5, 521. | 

Gilb. 127. 7. By Marriage Articles it was; agreed, that 6000 J. in Truſtees 
* Hands thould be laid out in the Purchaſe of Lands, to be ſettled on 
the Huſband for Life, Remainder to the Wife for Life for her Join- 
ture, Remainder to the firſt, &c. Son of that Marriage in Tail Male 
ſucceſſively, chargeable with 2000 J. for younger Children, Remainder 
to the Huſband in Fee. The Marriage took Effect, and 6000 J. being 
veſted in Lottery Annuities in 1720. with the Conſent of the Hul- 
band and Wife was ſubſcribed by the Truſtees into the South-Ses 
Company, purſuant to the Act of Parliament which impowers and 
indemnifies Truſtees for ſo doing, upon which there happened a Loſs 
of near 3000 J. On a Bill brought by the only Son of the Marriage 
againſt the Truſtee, his Father and Mother, and four Infant Siſters, 
for Execution of the Truſt, King C. was of Opinion, that the 
- Loſs upon the Principal Sum of 6000 J. ought to be borne in Propor- 
tion or Average by all the Children; the. Loſs happening under the Di- 
rections of an Act of Parliament, the Truſtees are not liable to make 
it good; and it is plain by the Articles that the Parties intended two 
Thirds for the eldeſt Son, and one Third for the younger Children ; 
but if the eldeſt Son ſhould be at the whole Loſs, it would be juſt 
the reverſe, the eldeſt Son would have but one Third, and the 
younger Children two Thirds. And decreed that the eldeſt Son bear 
two Thirds of the Loſs, and the younger Children one Third, ac- 
cording to their ſeveral Proportions in the Money ; and referred it to 
the Maſter to have a Settlement made accordingly. Jin. 3 Ges. 2. 
Chambers and Chambers, Viner's Abr. Tit, Contribution and Average, 
(A) Ca. 60. 

8. If one who confeſſes a Judgment aliens Part of his Land, and 
the Reſt deſcends, the Heir ſhall t have Contribution againſt the 
Purchaſer. King C. 4 Geo. 2. Harvey and Woodhouſe & al, Rep. of 
Sel, Caſes in Chan. &c. 3, 4. 

— Lato 9. Leaſe of a Coal Mine to A. reſerving Rent; A. the Leſſee de- 
"fav. Clares himſelf a Truſtee for five Perſons, to each one Fifth. The five 


a Note ſays, 
that the Trini- I Partners 


ty Term fol- | 
lowing, on _ Lord Chan. Talbot decreed one R. the Leſſee (who made Default) to pay the Plaintiff the 


Contribution Monies he had received from each of the Ceſſuy que Tru/ts, towards working and carrying — — 
| _ 
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Partners entered upon the Work, 8nd. oO ny Profits of the Mine, Coal Mine i 
which afterwards becomes unprofitable; and t Leſſee inſolvent 3 the and if that 
Cuy que Truſts not liable but for the Time during Which they took foul fte. 
the Profits. Sir Joſepb Fekyll, Maſter of the Rolls, Mich. 173.5. the C , 
Clavering and Weſtley & al', 3 Will. Rep. 402. 1 1Tru 5 F that 
| 's 1 . ee ä vi 
and the Repreſentatives of ſuch as were dead, and who were all before the Court tö contribute each one Fi 155 | 
towards ſatisfying the Plaintiff the Arrears of Rent that had incurred during the Time they liad concerned them 
ſelves in taking the Profits. The Plaintiff to have back the 10 J. Depoſit.” | | Db tg | 
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Copyhold (%). aw, 


no ſupported 

1 5 ä . 2 I PP 1 ; by Cuſtom, _ 

were at firſt eſlabliſsed by Ad of Parliament, as all other Parts of the Common Law were, tilt the Records of 

them came to be loſt. Said per Lord Chan. Trin. 1721. in the Caſe of Sir H. Peachey and Ditke of Somer/et, 

Prec. in Chan. 574.—Rules ; Copyhold muſt be immemorial. —Copyholder derives his Eftate from Cuſtom, and not 

out of the Eftate of the Lord. —Copyholder is in by him who ſurrendered, and not by the Lord —Cuftomary Inhe- 

ritances, ſuch as Copyholds, ſhall not have any Collateral Qualities which do not concern Deſcents.—Copyhold De- 

ſcents guided by the Rules of Common Law, but Cuflomary Inheritances have not the Collateral Qualities of Free- 
hold; war doth a Deſcent bar an Entry. Co. Copyb. c. 15. J. 50. | | | | 


(A) In what Caſes Equity will interpoſe in Regard to 
Copyhold Eſtates, &c.——And here of Oiſputes inter Loꝛd 
and Tenant. E 98 

(B) Concerning Surrenders ok Copphold Eſtates, Admit⸗ 
tance, &c.— And in what Caſes a defetive Surrender, or 
the want ok it, will be ſupplied in Equity. 


(A) Jn what Caſes Equity will interpoſe in 
| Regard to Copyhold Eſtates, &c. —And 
here of Diſputes inter Loꝛd and Tenant, 
I, 
A ture for cutting Timber; and per Lord Bridgeman, if the 
| Waſte be voluntary, the Court will not relieve ; and an 
Iſſue at Law was directed to try whether he cut the Trees with an 
Intent to do Waſte; and the Lord Keep. being preſſed to alter this 
Iſſue, would not. 24 Car. 1. (0), Biſhop of Worceſter and one of his ) So in te 
Copybolders, 2 Freem, Rep. 137. | Original; but 


| ' ++ 5 think it 
mould be 24 Car. 2. and have placed it accord, 


Copybolder preferred his Bill to be relieved againſt à Forfeis 


W re gf en 1 1 eh 
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Copybuld. 

Aud Sid i 2. A Writ of iel was browght in the Conte of à Copyhold Manor 
Keek dhe to dvoid am Eſtate; for that 'there bad beth #6' Stfrende?, Poſſeſſion 
Ly ul having gone with the Defetidant there for /or7y-fyr Vears; the Lords 
7 I Gun. Commiſſioners granted a perpetual Injunction, for that afier fo long 
Time, Time a Surrender ſhould be preſumed, afid the Rolls may be loft, an 
rr oy no Reaſon the Eſtate ſhould be avoided after, ſo long a Poſſeſſion, 
grated i he Mich. 168g, Knight and denon, 2 Frrem. Rip. 106. 
— Caſe "of Pigeon and Loveday, 11 Car. 1. where a Leaſe was attempted to be avoided for want of Livery; 


and alſo the Caſe of Rye and Trelawny, 35 Car. 2. Bid. 


3. A Copyhold is granted in Reverſion after two Lives, Habend 

tft mortem, furfum-redditionem, Er. of the Tenants for Life. The 

Tenants for Life ſell their Eſtate to A. and ſurrender to the Lord, to 

the End that he may admit A. the Vendee ; the Copyholder in Re- 

verſion enters and brings an Ejectment, and recovers at Law. A. 

brings his Bill, and has Relief, by Lords Comm ſſioners, beeauſe the 

Surrender being only to admit A. the Purchaſer, it was againſt Con- 

ſcience that the Reverſioner ſhould enter. Micb. 1691. Anon. 2 Freem. 

| Id. Cf. 124. 7 © r 

And it ws 4. Held by the Lords Comm ſfonert, that a Copybolder purchaſes 
ſaid pry Hur @ Copybold for three Lives, and puts in his vwn Life and two others, 
_ —.— Habend ſucceſſive ſecundum conſuetudinem manerii; if the firſt Taker 
Years ſince paid the Money, the other two are but in the Nature of Truftces for 
thre X him, and he may diſpoſe of the Eſtate in Equity, altho' it be in a 
Arent n Manor where there is no Cuſtom for the firſt Taker to diſpoſe, un- 
Agreement leſs it ſhall appear that the other two Lives were put upon ſome Con- 
for a Copy- ſideration, or in Purſuance of ſome Agreement. Huff. 1692. Anon. 


hold made 
without the 2 Fr een. Rep. 123. | ; 


Privity of the 
Lord, becauſe he was concerned to accept, the Surrender and admit. But about twenty Years ſince that Dif- 
ference between a Copy hold and a Freehold was laughed out of the Court. 16:4. 


5. If a Man grants a Farm by Name, and all his Lands, &c, 
uſually held and occupied therewith, and it happens that ſome of 
theſe Lands are Copyhold, this will not be a Forfeiture. Said per 

Lord Chan. Hil. 7 Ann. in the Caſe of Oxwith and Plummer, Gilb, 
Eg. Rep. 14. 

6. Bill by the Heir of the Mortgagor to redeem a Mortgage of 
Copyhold Lands upon Payment of Principal and Intereſt. The De- 
fendant inſiſted to have a Judgment, which he had aſſigned to him, 
firſt ſatisfied before Plaintiff thoutd redeem. ' Cur”, Cepybteld-Lands are 
not liable to an Execution upon a NN ergo the Judgment ſhall 
not be tacked to the Mortgage in this Cafe, but the Plaintiff ſhall re- 
deem upon Payment of Principal, c. without ſatisfying the Judg- 
ment, By Lord C. Harcourt, Eaſt. 13 Ann. Heir of Cannon and 

Park, Viner's Abr. Tit. Copylvid, (O. e.) Ca. 6. 
7. A Cuſtomary Tenant opened a Copper Mine in his Lands, and 
dug and ſold Oar, and died, and his Heir continued digging and 
diſpoſing of great Quantities out of the Mine. The Lord brought a 
Bill aguinſt the Executor and Heir for an Account of the Oar, al- 
ledging that theſe Cuſtomary Tenants were as Copyhold Tenants, and 
that the Freehold was in the Lord as Owner of the Soil; and that 
the Manner of paſſing the Premiſſes was by Surrender into the Hands 
His rena of the Lord to the Uſe of the Surrenderee. And Coꝛoper C. held 
— | clearly, 
which was a taking away the Lord's Property, and thoſe Treſpaſſes which die with the Perſon, as that of break- 


ing up Meadow or antient Paſture Ground; but ſaid, as to the Property of Oar or Timber, it would be clear 
| even 


erer 


* % 


Copyhard: — 225 


Hil. 1717. Biſhop of Wincheſter due 4 105 
n if it came to 


clearly, that the Executor was liable. 
and Knight, 1 Will. Rep. 406. | 

rn „ „ g „ ene 
Hands, that Trover would lie for it; and if it has been diſpoſed of in the Teſtator's Life- time, the Executor, 
if Aſſets are left, ought to anſwer for it ; but that it was ſtronger in the 8 Caſe, by Reaſon that the 
Tenant is a ſort of Fiduciary to the Lord, and it is a Breach of the Truſt which the Law repoſes iti the Tenant 
for him to take away the Property of the Lord. As to the Evidence, that the Tenant might do one Sort of 
Waſte, as, to cut down and diſpoſe of the Timber, his Lordſbip ſaid, that might be by ſpecial Grant; but that it 
was no Evidence that the Tenant has a Power to commit any other Sort of Waſte, (vix.) Waſte 4 a different 
Species, as that of diſpoſing of Minerals ; but that a Cuſtom impowering the Tenants to diſpoſe of one Sort of 
Mineral, as Coali, might be an Evidence of their Right to diſpoſe of another Soft of Mineral; as Lead, out of 
a Mine. But this Queſtion being doubtful, his Lordſhip ordered the Lord to bring Trover as to the Oar dug 
and diſpoſed of by the preſent Tenant; but there never having been any Copper Mine before diſcovered in the 
Manor, the Jury could not find that the Cuſtomary Tenant might by Cuſtom dig and open new Copper Mines, ſo that 
upon producing the Paſſea, the Court held, that neither the Tenant without the Licence of the Lord; nor the 
Lord without the Conſent of Tenant, could dig in theſe Mines, being new Mines. Bid. 407, 408: 


8. Copyhold Lands were granted to the Huſband and Wife and 
J. S. for their ſeveral Lives ſucceſſive, and by the Copy it appeared 
that the Fine was paid by the Huſband and Wife. And per Maccle- 
field Lord Chan. J. S. is in Equity to be intended but as a Truſtee for 
the Huſband and Wife, and the Survivor, by whom the Purchaſe 
Money was advanced; and it being mentioned in the Copy that the 
Fine was paid by the Huſband, @&c. is ſtrong Evidence of the Facts 
being ſo; which tho' the Court will not look upon as concluſive, yet 
any Evidence given to contradict it ought to be very clear. Hil. 1721. 
Benger and Drew, 1 Will. Rep. 781. . | 

9. Plaintiff's Father, a Copyholder in Fee, on his Marriage ſur- 
rendered to the Uſe of himſelf for Life, Remainder to his firſt and 
every other Son in Tail Male, Remainder to himſelf in Fee; but no 
Admiſſion was made on ſuch Surrender. The Father made Leaſes, 
not warranted by the Cuſtom of the Manor, and worked a Quarry of 
Stone from his Freehold Lands into the Copybold Lands, and did both 
without a Licence, and died. Afterwards Plaintiff, his Son and Heir, 
cut down Trees, and incloſed ſome of the Copyhold Lands, notwith- 
ſtanding ſeveral repeated Admonitions from the Lord, who brought 
his Ejectment, and had a Verdift as for a Forfeiture, On a Bill 
brought for Relief, Macclesfield C. was clear of Opinion, that there 
was no Foundation for Equity to interpoſe ; that it would be to alter 
the Nature of the Tenure, and the Terms whereby Copyholds ſub- 
ſiſted ; that if this was a Forfeiture at Law, a Court of Equity had 
nothing to do with it ; and that it was like the Caſe of a Feoffment, 
or Fine levied by a particular Tenant, againſt which there could be 
no Relief. That Copyholders were but Tenants at Will (a), though _ 
it were according to the Cuſtom of the Manor ; that this intirely dif- bs * 177 
fered from the Caſe of a Forfeiture for Non- payment of Rent, Non- but a kind of 
payment of a Fine, for there the Eſtate was but in the Nature of a 2 in 4 
Security for thoſe Sums, and the Lord might be recompenced in in Relped of 
Damages and Coſts, That making a Leaſe for Years was a Forfei- their baſe Na- 
ture, as it was a Determination of his Will; and though the Lord _ OS 
ſhould refuſe to grant ſuch Licence, yet the Tenant has no Remedy, the Will of 
nor would this Court compel the Lord to grant ſuch Licence, That wo Lord, 
though theſe Copyholds are mended by Time, and are in the Nature of — 
an Inheritance, yet ſtill the Tenant is obliged to obſerve the Law and have been 
Cuſtom to which they are ſubject. That theſe Cuſtoms are in the „ee omg 
Nature of the Limitation of an Eſtate, which determines upon the Time. * 
Breach of them; that waleſs there were ſome equitable Circumſtances in Lotd Chan. 
this Caſe, this Court cannot interpoſe, which would be to repeal and 2 By Rep. 


deſtroy 110. 
- Rule ; Copy- 
holders hold ad voluntatem Domini, but that muft be ſecundum conſuetudinem manerii- Co Lit, 60. 


ve deſtroy the Law. Trin. 1721. Sir Harry Peachy and Dude of 
© 2 © Somerſet, Prec. in Chan. 568, 572. | ML ATU 2 inch 
Pa 10. J. S. a Copyholder by a Surrender 25 Tenant for Life, Re- 
mainder 70 his firſt and other Sons in Tail Male ſucceſſively, Remain- 
err der to himſelf in Fee, but no Admittance is made on ſuch Surrender, 
„for want of which it was clearly held, that J. S. continued and was 
LO to be conſidered as abſolate Tenant to the Lord; and cites Cro. Fac. 
403. Bulſt. and Telv. that conſequently J. S. was but a Truſtee for 
B. his Son, of the Inheritance of theſe Lands; yet that the vhole 
mY Juberitance quoad the Lord was in F. S. and any Act of Forfeiture 
ta). Note; (a) done by him would bind the Inheritance (), becauſe there muſt 
J. S. had always be ſome Tenants: to anſwer for the Whole; but if there 
3 * had been an Admiſſion of J. S. for Life, and of the Son in Remain- 
(% If 7.8. der, becauſe they come as it were by two diſtinct Grants from the 
8 Lord himſelf, the Acts of the one will not bind the other; but till 
8 : there is an Admittance on ſuch Surrender, the Lord is not bound to 
Forfeiture to take any Notice of it, but the Tenant continues to all Intents and 
— HT -o | Purpoſes the ſame Eſtate he had before, and the rather, becauſe the 
heritance, and Lord has no Means to compel him to come in and be admitted on 
ſo of any other ſuch Surrender; but if B. the Son ſhould bring a Bill againſt J. S. 
dell. and the Lord to compel an Admittance purſuant to the Surrender, it 
and the Lord might come then to be conſidered how far the Forfeiture of F. S. 


ene = would bind B. Trin. 172 1. Sir Harry Peachy and Duke of Somerſet, 


Truſt, nor Thid. 568, 572, 573. 
would the 3 | 
Lands in his Hands be ſubje& thereto, for a Cui que Truſt is not Tenant, nor can any Acts of his, either of 


Treaſon, Felony, &c. affect the Copy hold Lands. Aid. 


Unleſs it be T1. A. is a Copyholder in Tail, the Lord grants the Freehold of 
expreſly found the Copyhold to him in Fee, the Copyhold, though intailed, is ex- 


hat the Cu- . ; . 
e of the tinct. Per Macclesfield C. on Time taken to conſider of it, Trin. 


Manor allows 1724. Dunn and Green, 3 Will. Rep. 9. 

of Intails, then 

this is a Fee conditional, and plainly merged by the Grant of the Freehold in Fee: But ſuppoſing the Cuſtom 
of the Manor does warrant Intails, yet the Copyhold is extinguiſhed, becauſe in the Eye of the Law that is but 
an Eſtate at Will, and muſt be merged by the Grant of the Freehold. The Premiſſes by ſuch Grant are ſevered 
from the Manor, conſequently the Cuſtom of the Manor cannot corroborate the legal Eſtate at Will. The 
Copyholder cannot hold of himſelf, and the Copy hold, though intailed, is ſwallowed up in the greater Eſtate of 
the Freehold ; and as the Tenant after ſuch Time as he took the Grant did not himſelf continue a Copyholder, 
ſo his Son, on the Deſcent of the Freehold, is likewiſe no Copyholder, which may be ſaid from Son to Son 44 
in finitum. If the Intail of the Copyhold be not extinguiſhed, it will be a Perperuity, ſince the only proper way 
of barring the Intail of a Copyhold is by Recovery in the Lord's Court, but after ſuch Severance as in the 
preſent Caſe no Recovery can be ſuffered in the Lord's Court. Per Lord Chan. Vid. 10. The Editor in a 
Note refers his Reader to 2 Chan. Rep. 174. Ca. 1. Vern. 393, 458. Parker and Turner (c), where the Lord 
Chan. 7eferys delivered the like Opinion in the like Caſe. Quære autem (ſays the Editor) if A. be a Copyholder 
in Tail, Remainder to B. in Fee, and J. takes a Grant of the Freehold from the Lord to him and his Heirs, 
and dies without Iſſue; is not B. in whom there was once a veſted Remainder in Fee of the Copyhold Premiſſes, 
intitled to the ſame? 16:9. (e) Vide 1 Vol. Eg. Abr. P. 119. Ca. 7. 


2 12. In this Caſe it was admitted, that a Lord of a Manor by 


Cuſtom may make new Grants of Part of the Manor to hold by Copy; 

and a Caſe was cited to that Purpoſe ; but Lord Chan. King faid, 
that in the Caſe cited ſuch Grants were made with Conſent of the 
Homage. The Queſtion here is, whether there be a C/fom to do it 
without the Homage, and that muſt go to Law, and then it will be 
by them conſidered how far a Cuſtom to make ſuch Grants without the 
Homage be a good Cuſtom. Mich. 12 Geo. 1. Hughes and Games, Sel. 
Caſes in Chan. 62, 

13. The Lord of a Manor brought his Bill, claiming an Houſe 
built upon the Waſte. Lord Chan. ſaid, that the Lord of a Manor 
is never ſaid to be out of Poſſeſſion; that what is built upon the 
I | Waſte 


14. A fingle Copyholder is not relievable in Equity for an exceſſive 
Fine, becauſe this is determinable at Law. But to avoid Multiplicity 
of Suits, ſeveral Copyholders may join to be relieved againſt a general 
Fine that is exceſſive, King Lord Chan. Mzch, 1732. Cowper and 
Clerk (b), 3 Will. Rep. 155. Bs Oy | 0, Vide Tit. 

15. Defendant and others were Plaintiff's Tenants, and the Duke * * 
claimed a general Fine upon the late Dutcheſs's Death, and the Te- 
nants denying his Right, as being only Tenant for Life by Settlement, 
Fc. The Duke brought his Bill to eſtabliſh his Right. Defendants 
by Anſwer inſiſted the Duke was not intitled to ſuch a Fine, as next 
admitting Lord upon the Dutcheſs's Death; and they brought a Cross 
Bill to be relieved againſt the Duke's. Demands, and to eftabliſh their + 
Rights. Lord Chan. directed an Iſſue, whether the Duke was inti- 
tled, &c. which was found for him ; and upon the Equity reſerved 
the Court declared and eſtabliſhed the Duke's Right to the general 
Fine, and decreed the Tenants to pay the Fines aſſeſſed, reſerving a a 
Liberty to ſuch: of the Tenants as think fit to try. the Reaſonableneſs  - 
of the Fines aſſeſſed upon Ejectment to be brought by the Duke, at 
the Peril of forfeiting their Eſtates. Mirb. Vac. 173 5. Somerſet (Duke) 
and Freame & al & econtra, Viner's Abr. Tit. Copyhold, (A. c.) Ca. 

See Forteſ. Rep. 42. Mich. 12 Geo, 1. in B. R. S. C. under the 
Name of Duke of Somerſet and France & al, who ſays; it was agreed 
that a Cuftom that every Copyholder ſhall upon the Change of every 
Lord pay a Fine, is a void Cuſtom; but that the Court agreed that © 
where the Lord is only Tenant for Life, or by the Curteſy, ſuch  _ 
Cuſtom is good, | „ N r ede 


(B) Concerning Surrenders of Copphold c .. 
ſtates, Admittance, &c. — And in what 
Caſes a defective Surrender, or the want b 
it, Will be ſupplied tn'Equitty. v. 


1. ] F a Copybolder do for a valuable Comſderation fell or morigage; But r π. 
4 or covenant to ſell bis Copybold, and dies before any Surrender — 22 
made, the Heir is compellable to ſurrender.— But if a Copybolder- de- Copytionder 
wviſes his Capybold, and makes no Surrender to the Uſe of bir Will, che de dej,ẽj, 
Heir ſhall not be compellable to make this good to the eier Trin. — 
1681. Anon. 2 Freem. Rep. 65. CALL m e 4 


making any Surrender, whether the Heir be compellable to wake 4 Surrender ? nd l 
that he ſhould not, becauſe altho* this be for Payment of Debts,” yet it is ner | 
aud his Honour aid, that I fit ſhould be lowed, the Lord wail be co 
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of that. 


gel Evidence: 8. C. cited by Lord Talbot, Trin. 1734. as decreed firſt by Sir John 


_ Huſband deviſed it by his Will, it being ſuggeſted that ſhe was otherwiſe amply provided for out of the Teſta- 


5. ͥ r 


Rn 1 
1 ” ("a 


3 
Copyhold. 5 
2 Ven. 120. 2. A. purchaſed a Copyhold in his own, his Wife and Daugher'i 
4 Bhs Names, and afterwards ſurrenders it to B. and his Heirs, for ſecuring 
brought by a Debt due to him; this Purchaſe is an Advancement for the Wife and 


B. againſt the Daughter, and they are not Truſtees; and the Huſband and Wife 


= 
2 


3 take by Intireties, and ſo the Surrender can paſs no Part of the Lands; 


tef the Huſ- and it being Copyhold, the Plaintiff might have informed himſelf how 


_— the Title ſtood. Bill diſmiſſed, but without Coſts, by all the Com- 
but ſans Colts. miſſioners. Hil. 1689, Back and Andrews, Prec. in Chan. . 
3. Where a Copyhold is deviſed, and no Surrender made to the Uſe 
of the Will, Equity will ſupply the Defect of a Surrender in Caſe it be 

far Proviſion for a Child; but it is the Circumſtances of the Caſe that 

induce the Court to do it, for they will not do it in all Caſes, Hil. 

1690. Anon. bid. 115, 

4. A Copybolder in Fee having Iflue two Daughters, deviſed a 

Copyhold Eſtate to his younger Daughter, whereby her Fortune was 

made more conſiderable than the elder Siſter's; there was no Surrender 

to the Uſe of the Will, but ſuch Defect was ſupplied, it being intended 

a Proviſion for a Child, though it made her ſuperior to her elder 

Siſter in Fortune. Mich. 1699. Baker. and Jennings, 2 Freem. Rep. 
The like was 1 The Opinion of the Maſter of the Rolls was, that the Deviſe 


A Lond Fears of a Copyhold without a Surrender ought to be made good for Grand- 


court in the children as well as Children ; and his Honour faid, that if the ſame 
Caſe —_ Caſe was to came ben into the Houſe of Lords it would be fo ruled, 
fone and" and. that be had and would decree it fo, Mich. 1702, in the Caſe of 


Trin. 1712. * "I 

and it is ob- Watts and Bullas, 1 Vill. Rep. 61. 

ſervable that * 6 1 

the Caſe of Kettle and Townſend being cited before Coanper C. in the Caſe of Fur/aker and Robinſor, Mich. 
1717. his Lordſhip doubted thereof, in Regard that the Grandfather by the 43 Elix. for maintaining the Poor, 
is bound to maintain his Grandchild, which he ſaid he believed was not taken Notice of in that Caſe. id. in a 
Note by the Editor. POTN 


As to there 6. A. ſeiſed of Freehold, Leaſehold and Copyhold Land, made a 
being a ſufi- Surrender of his Copyhold to the Uſe of his Will, (but did not pre- 


= Few” ſent the fame) whereby he deviſed his Copybold to A. his eldeſi Son and 
Win 4 he the' Heirs Male of his Body, Remainder to C. his ſecond Son, who 


younger Chil- was by a ſecond Venter, and the Heirs Male of his Body, Remainder 


de Chet z, fo B. bis third Son and the Heirs Male, &c. Remainder to his own 


his Honour right Heirs, The Deviſor died, leaving the ſaid three Sons and one 
faid, the Pa- Daughter, who was by the firſt Venter, The eldeſt Son entred upon 
= — the Copyhold, but did not preſent the Surrender, and died without Iſſue, 

whereupon his Siſter of the Whole Blood, Defendant's Wife, claimed 


« k 


00 1 as Heir at Law to her Brother, whom ſhe conceived to be ſeiſed 


Teſtator's De- in Fee, for want of a Surrender; the Tenant attorned to Defendant 


ſign that the in Right of his Wife, Whereupon the Plaintiff, ſecond Wife of A. 


cn _ de the Deviſor, brought her Bill as Guardian to her two Sons C. and B. 


ſurrendred, to have the Copyhold according to the Will. Decreed for the 


I he ſhould Plaintiff by Trevor, Maſter of the Rolls, and affirmed, on Appeal, 
ave revoked: | | "us Wet 
it g and ob- by Harcourt: C. who decreed that Defendants ſhould join in a Sur- 


ſerved, that render purſuant to the Will. Mich. 12 Ann. Burton and Floid & 


pena . Ux', Viner's Ar. Tit. Copybold, (M. a.) Ca. 20. 3 Will. Rep. 285. 


4 Revoca- 
ions IBid. But the Deficiency of a Surrender was denied to be ſupplied in Caſe of a Wife, to whom the 


tor's Freehold and Perſonal Eſtates ;. but the Heir at Law had no other Proviſion but the Copyhold, (301. 
per Aumum) whereas the Proviſion for the Wife was according to her Fortune, which was upwards of 3000 /- 
but the Court ſent it to the Maſter to inquire into the Facts, and to report it Specially before they would make 
any Decree. Mich. 2 Geo, 1, Briſcoe and Cartwright, Gilb. Eg. Rep. 121. 


Trevor 


= 


4 ; __ 
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Mich. 1713. And in a Note there the Reporter cites the 8. C. by the 
Name of Burton and Lloyd, (as taken from the Regiſters Book] 
thus : The Bill was brought (inter al!) to: ſupply the Deficiency of a 
Surrender left in the Hands of a Cuſtomary Tenant, and not pre- 
ſented at the next Court. The Uſes of the Surrender were to the 
Teſtator's eldeſt Son and the Heirs Male of his Body, and for want 
of ſuch Iſſue, to the Plaintiff the ſecond Son and the Heirs Male; 
Sc. Remainder over; ſo that the Plaintiff claimed a Remainder ex- 
ant on an Eſtate-tail, and was alſo, as appears by the Pleadings, 

otherwiſe provided for by the Teſtator. The Cauſe was heard before 
his Honour, 3 Fuly 1712. and who decreed for the Plaintiff; and on 
14 November 1713. the Decree was, on an Appeal, affirmed by the 
Lord Chan. | bw x N 

7. B. having ſeveral Freehold and Copybold Lands, deviſes all his 
Lands, Goods and Chattels to his three Sons, equally to be divided be- 
tween them; and alſo deviſes 1001. to his Eldeſt, provided he gives a 
lawful, good and general Releaſe to his two younger Brothers; and by 
his Codicil appoints, that if one of his younger Sons ſhould die or marry 
in his Minority without Conſent of his Executors, then bis Portion to 
go to the other younger Son. Lord Chan. was of Opinion, that the 
Copyhold Lands do not paſs by the Deviſe for want of a Surrender to 
the Uſe of the Will, though in the Caſe of younger Children, becauſe 
there are Freehold Lands to ſatisfy the Words of the Will. Mich. 
12 Ann, Bullock and Bullock, Viner's Abr. Tit. Copybold,. (M. a.) 
Ca. 19. | | WE 
. Where a Copyhold is intailed, it will not be defeated or barred But 57 Lord 
by a bare Stirrender, unleſs @ particular Cuſiom be found to warrant it. Chan. Cowper, 
Per Lord Chan. Harcourt, White and Thornborough & al, Mich. 1 by 
1715. Prec. in Chan. 225, 226. | e in Tail will 


unleſs a particular Cuſtom be found. Bid. 429. 8. C. Oil. Eg. Rep. 107. S. C. in totidem werbii. 


9. J.. being ſeiſed of Copyhold Lands, and alſo of a conſiderable 
Eſtate in Fee, ſettled the ſame on a Papiſt, contrary to the 11 & 
12 W. 3. cap. 4. ſe. 4. but made no Surrender of the Copyhold 
Lands, Fe. But it was faid that he had done all that lay in his 
Power to ſurrender, for that he had made a Letter of Attorney to A. 
to ſurrender them, and the Steward or Tenants refuſed to accept the 
Surrender, inſiſting that they ought to keep the Letter of Attorney, 
upon which they broke off, and no Surrender was made. And 
Cowper C. thought this a lucky Accident in Favour of the Heir 
which Equity ought not to deprive him of any more than if the 
Copyholder and the Lord had diſagreed about a Fine, which had 
prevented a Surrender; and that his being a voluntary Conveyance; 
was not to be aſſiſted in Equity as .a Conveyance to a (a) Wife or (a) Vide Reid 
Children would be. But if the Heir had himſelf done any Thins to 60. the Caſe 
have prevented the Acceptance of the Surrender, it had been material. of Yet: and 
Beſides, it did not appear that J. S. had done all in his Powet for Nee 
the making the Surrender, for which Reaſon the Title to the Copy- defective 
holds was declared, per Cur”, to be in the Heir. Trin. 1717. Vane t 
and Fletcher, 1 Will, Rep. 3 52, 3 54, 355. Ri tp FAG wat 

96d | 1 5 | bes acts, cd Blood was 

| 1 . made good by the Court againſt the Heir. 


„ 


I. 
28 


Trevor at the Rolls in Trin. 1712. and affirmed by Lord Harcourt' | 
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m Lok 10. J. S, deviſes all his real Eſtate for the Payment of bis Detts, 
ſaid, that if and was ſeiſed of ſeveral Freehold and Copyhold Lands, but had not 
the hy ſurrendred his Copyhold Lands to the Je of his Will, and died, 
— Son leaving three Sons, and Part of the Copybold ꝛcat of the Nature of 
who is intitled Borough Engliſh. And Parker C. was of Opinion, that if the Free. 
to ſuch Pait 5% Eſtate was not ſufficient to pay the Debts, the Copyhold, being 


ö real Eſate, ſhould be liable; and directed the Maſter to ſee if there 


if, muſt con- vag enough without the Copyhold for Payment of the Debts. Trin, 


1 bon 1718. Drake and Robinſon (a), 1 Will. Rep. 443, 444. 
of the Debts. 

That a Man is not juſt unleſs he takes Care to pay his Debts ; for which Reaſon the Teſtator hay 
made choice of Words large enough for that Purpoſe, a Copybold Efate being a real Eftate ; that fince the 
Teſtator's firſt Intention was to be honeſt and pay his Debts, to cramp ſuch his Deſign by a narrow Con. 
ſtruction, ſeems like being acceſſary to making the Teftator a Rnave even againſt his Will. Lidl. (a) Vie 
the Caſe of Ha/leword and Pope, P. Ca. The like Reſolution by Lord Chan. Ta/bot.—Vide Mallabar 


and Mallabar, P. 


11. J. S. deviſed Copybold Lands to his Daughters, without jur- 
rendring them to the Uſe of his Will, and died. His Son and Heir 
entred and mortga ed them, the Mortgagee aſſigned his Mortgage to 
one of the Plaintiffs, Lord Chan. decreed, that the want of a Sur- 
render ſhould be fupplied for the Benefit of the Daughters, notwith- 
ſtanding they had a very large Proviſion beſides the Copyhold Lands, 
becauſe the Father was the beft Judge what was d ſufficient Proviſion 
for them ; and alfo decreed that the Mortgage being had without No- 
tice (of the Deviſe) fhould be firſt diſcharged, there having been 
Laches in the Daughters. Micb. 4 Geo. 1. Weeks and Gore, Viner's 
Ar. Tit. Copyhold, (M. a.) Ca. 24. Note; This is not the S. C. as 
3 Will. Rep. 184. in a Note there, © | . 1 

12. Admittance by Virtue of a forged Letter of Attorney in the 
Name of a Copyholder to ſurrender a Copyhold to the Uſe of A. 
and the Attorney ſurrenders accordingly, ke A. is admitted, 
is a void Admittance. Per Lord Chan. Macclesfield, Trin. 1722. 


in Cafu  Hildyard and South-Sea Company and Keate, 2 Will. Rep. 
77» 78 | 


Ling. A Surrender was made of a Copyhold Eſtate to Truſtees to the 


Uſe of a Will; a Will was made with only two Witneſſes to it, 
Admitted, that a Will of a Copyhold does not require three Witneſſes; 
but this is a Deviſe of a Truft relating to Lands, fo within the Statute 
of Frands ; —— The Heir controverting the Surrender and the Will, 
this Point was pet determined, but two Iſſues ordered; though the 
Chan. ſeemed to be of Opinion, that the Deviſe of a Truſt muſt enſue 
the Nature of the Eſtate, and not make it to be neceſſary to have 
three Witneſſes; as the Copyhold might be deviſed without zhree 
Witneſſes, this may be a Queſtion to be determined when the Iſſues 
are tried. Trin. 11 Geo. 1. Appleyard and Mood, Sel. Ca. in Chan. 


| 42. | 
Where a Co- 14. Copyhold ſurrendred to the Uſe of a Will ſhall paſs by a Will 
* 0 2 attefled by one or two Witneſſes only. Decreed by Macclesfield C. 
to the Uſe of Mich. 1724. 2 Will. Rep. 258. 

a Will, ſuch | | 3 

Will, atteſted by one or two Witneſſes, is good, which is only a Declaration f the Uſe of the Surrender ; but if 
a Copyholder be ſeiſed only of the Truſt or Equity of Redemption of the Copyhold, and deviſes ſuch. Traff or 
Equity of Redemption, there muſt be three Witneſſes to the Will, for here can be no precedent Surrender to the 
Uſe of the Will to paſs this Truſt"; and the Truft and Equity of Redemption of all Lands of Inheritance are within 
the Statute of Frauds, otherwiſe great Inconveniences would ariſe therefrom ; and it is no Prejudice to the Lord 


of the Manor to compriſe the Truſt of a Copyhold within that Statute, becauſe the Perſon who bat a 
I | ate 


D Copybold is Tenant to the Lord, and liable to. _anfever all the Services. ,_Hil, Fac, 172 admitted by 
2 of 6 (in a Caſe at the Rolls) to be'a ſettled Point. 2 , ill Rep. 261, Tus Editor by 927 of Note Tays, 
« But in the Caſe of Tufſnel/ 3 ne 17h 1740. the Lord Har devise was of Opinidn; that the 7 ruff 


A Capybold would paſt by a Will gt Fa te lng ad el e een. 
« 7 Uſe a Will would do; for that ener engl 57 to Lax, and make it ut Pa eaſy to a 
Ws het bt ark! decrved ges Bi. 3 VI. Vide fl. (. s „ on 
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6. Equity will ſupply che want of ae in Hehe wing 3 

for P ayment \of Helen or en 4 ſe or younger Children not befer re 
ovided for. Per the. er r of + Rolls, Mich. 17 28. "Tollet and 3 
Tollet, 2 Vill. Rep. 490. U) 501-301 n 1 5 b 3 re ee | | | 
17. F. S. by Will ks all B55 wor lu „ Bate n his Debts; r 1 
and dies ſeiſed of Freehold and Copybold Eater, which he \ particalarly ot 100 
diſpoſes of by the Will; and Sir Joſeph Fetyll; Maſter ôf the Rolls, i ovig oor 
was of 2 that the Copybold (rhough not ſurrendred to the Up of ee e 
the Will) as well as the Freebold was well charged with e Nb, dT Belle, 
ſince all the Copyhold was by expreſs Words deviſed; either to tbe 
Heirs, or to thoſe that were not his Heirs, ſo that it appears the, ..,. } 
Teſtator took the Copyhold to be Part of his worldly Eſtate, ell! 9 
which is by the Will charged with the Payment of bis Debts; and | o 
that it had been ſufficient if the Teſtator had only; fald, I charge y 
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Copybold Lands <vith the Payment of my (Debts, in witch Caſe Equity n 
would have ſupplied the want of a l . Aa 1739+ Harris, (3)/ This 8 
and Inglegew, 3 Will Rep. 91, 96, sn e cee 


mits to be ſo: 
he obſerves if i wete-but an equitable Charge, and the- legal Eſtate of the cabal bad deſtended to the Heir, Bt 
that would have made it neceſſary that the Heir ſhould. be. a Party, becauſe otherwiſe the logal Eſtate of the Wh 
Copyhold could not be conveyed to a Purchaſer ; but if it had appeared (wwhich he thinks it did not) that the 1 
Heir at Law had ſince the Teſtator's Death conveyed away all the Copyhold Eſtate, then indeed the Grantee of 


the Heir being capable of conveying. o the r it * mint not be rr to a the Heir a Party. 
Sid. 97. by. ney of * 


18. Bill by Plaintiff dor. an ien FR Defendant, eldeſt La Mem j 
Son of a Copyholder, to make good the Defect of a Surrender of aa 4 
Copyhold in Favour of a Will, whereby 'the Father gave this Copy- 

hold, and all other his Eftate, for the Maintenance of the Plaintiffs bis © © | 
younger Children till 2 1. and-then to be divided amongſt the Plaintiffs, , © 11 
and Defendant to have a Share. Lord Chan. ſaid, the Rule i is, when Y | 
the eldeſt Son is totally diſinberited, not to interpoſe ; and this 75s very 2 | 
near to a total Difinberiſon, the Eldeſt not being to have any Thing 1 
till the Youngeſt are of Age. Injunction denied, Mich. Vac. n | 
Hicken & al and Hicken, ner's Abr. Tit. c n 2.) Ca. 20. ; 'F 


P. 59 | | 


| ing 

F — —— Lands in 4. F. and M. and ſome Copybolds i in J. ( /ome Apped 1 
of which he had ſurrendred to the Uſe of bis Will) he made a Will, that the Copy- 
and deviſed Part to Truſtees for Charities, and to each of his two r Lands 


Daughters C. and D. diſtinct Part of his Freehold 5 and Money _ * 


and Legacies; to his Wife the Houſe he lived in, and ſeveral Cloſes quity ought 
by Name, till his Daughter B. ſhould attain 21. and then are theſe ke 4 © 
Words, And after then the Houſe and Grounds, and all otter my. * 
c Meſſuages, Cottages, Lands, Tenements and D whatſo- of two other 


7 e in A. J. and W. not berein before otherwiſe diſpoſed of, with _ 


their and every of their Appurtenances, unto my ſaid Daughter B. were. Heirs at 
and to the Heirs of her Body, to enter upon at her Age of 21. and Law, and 


not ow” B. marries Plaintiff, and the Bill was brought by —— 


Vor. II. e e O00 8 | them than hey,. 


| excluſjut of . 
the Copyhold ; and here there were other Freehold: Lands whereon the general Words might operate. But 


Lord Chan. laid, rhe Rule of Evidence is the ſame here us at Law ; the proper Evidence of dnrrenders ar 
Titles to a Copyhold i is the Curt Roll, or a Copy of it, or it muft at: ar thry exiſte 0 once, ard. are loſt, Cc. and 


1 
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0 File at gie want of. a Surrender in this Caſe. | 

Law, and as the Rolls, that the Copyhold not deviſed to Charities did paſs by 
Tale, f i. general; Words to Plaintiff B. and that Equity nn the want 
does not ap- Of à Surrender ; and decreed accordingly, and a perpetüal Injunction. 


pear to be the On an Appeal Lord Chan, affinned the Decter. EjeAment was tried 
be uo gu before Cowper J. and a Caſe made for the Opinion of C. B. where it 


tent to gi 


this Copy hold Was held, that the Words were: ſufficient to: paſs \Copyhbld'; and the 


She Maſter of the Rolls was of the ſame Opinion. And as. to.\the ſecond 


Co me i 7 3 * 5 err — 
not to give it, Point, the Parent is the proper Fudge of the Proviſin bit Chil- 


_ _ dren, and here are no Children provided (a) for. [Decree was(affirmed 
Pet Tea. by Lotd Chan. Hul. Vac. 1733. Andteies ind Waller, Viner's Abr. 
tor's Intent Tit. Copybold, 3 (W. e.) Ca. 12. | 14 \/ 4 : — f 1 % tes P { 'S' * * p "= 


from the 


Words of the Will. It is clear that the generül Words (8 . of Alf other) will take in the Reft' of the Copy- 


hold as well as Freehold ; as to Caſes where a Surrender is not ſupplied, they ſtand upon this Reaſon; tha} ths 
Intention could not be collected to (give Land; to Uſes to Spicy Teſtator could not give them j but cube the Intention 
can be collected, though there are improper Words, yet the 297 in Con ſideration of this Court, where if there had 
been a Surrender, they would have paſſed in Favour” of Creditors, c. Per Lord Chan. And his Lotdſhip was 
of Opinion, that Teſtator intended to com priſe hold in the Deviſe to his Daughter B. And if he dic, the 
Rule is general, That ſuch Deviſe is good to al} . younger Children, or Creditors; but objefted, that B. is not 
the youngeſt Child, ſhe is indeed eldeſt, but Pec# » 20% Heir at Law; and if ſole Heir, yet it is common 
in Ca/er-of Portions that the Eldeft is confidered as the Youngeſt, if not provided for. In Caſe of Borough Engliſh, 
the Youngeſt muſt be conſidered as Heir; ſo in Gavelkind. In Regard to what does not deſcend in common, they 


ſtand in the Place of younger Children; to determine otherwiſe would be to determine upon Words, and not ac-. 


cording to the Nature of Things—As to the Proviſion made for B. his Lordſhip ſaid, he did not know that the 


Court had gone minutely into the Conſideration: of that, Ic. otherwiſe where che Heir is totally diſinherited. In 


Beſs and Be, the Heir had but 6 J. per Ann. & de minimis non curat Lex, and in E fed a total Diſberiſon; but 
where there is a Proviſion not unreaſanable, and where: the Heir is not left in a deſpicable Condition, the Court 


has not gone ſo far. In Burton and Floid, it was laid down by Lord Harcourt in the ſtrongeſt Terms, and there 


after an Eftate-tail a Surrender was ſupplied ; and here Defendants claim another Eſtate by the ſame Will, and 
ewhere a Dewiſee claims a. Point, he muſt take the N hole, or reje&? the Whole, according to the Will —»——D— The 
Quantum of a Proviſion of 4 Child is in the Father's Power Diſcretivn. A Man is bound by Nathte to pro- 


vide for all his Children, and in this Caſe the Father had provided: for two,” and intended tu provide for the 
third; he intended to make a compleat Proviſion, and give all that he had among his three Daughters, and to 


o 


leave nothing to deſcend, Per Lord Chan. l, (e] 2, If it ſhould not be anprovided, 


Vide the Caſe 20. If a Man deviſes all his Lands, Tenements and Hereditaments 
4 and i H. in Truft to pay his Debts and Legacies, and the Teſtator has 
F. Ca. ſome Freehold and ſome Copybold Lands there, only the Freebold 
. * Lands ſhall paſs; for his Will muſt be intended of fuch Lands and 
Lord Chan. Tenements as are devifable in their Nature; ſecus if be had ſurrendred 
Parker.—— his Copybold Lands to the Uſe of his Will, becauſe this ſhewy he did 
4 and Ma. intend to deviſe his Copyhold. But even in the firſt Caſe, if the 
labar,,Þ. [Freehold were not ſufficient to pay his Debts,” when the Teſtator de- 
G, viſes all his Lands in Truſt to pay his Debts, it feems rather than the 

Debts ſhould! go unpaid, that the Copyhold ſhall) in Equity pals. 
Dtecreed per Talbot C. Trin. 1734. Hafleword and Pape, 3 Will. Rep. 

: 21. 015 may deviſe an Equity of Redemption of a Copybold without 

ſurrendring it to the Uſe of a Will. Decteed by alt C. Trin. 
1735. King and King and Ennis, on an Appeal from a Decree at the 

Rolls, Bid. 358, 361. oY - 


* 


Vide the Cafes. 22. F. S. deviſes his real Eftate to be fold to pay Debts and certain 
2 ake and pecuniary Legacies, and ſubject thereto deviſes his per/onal Eſtate to 
. C. his Siſter. Talbot Lord Chan. refuſed to ſupply the Pefeck of a Sur- 
and Hoflewerd render of the Copyhold to the Uſe of his Will againſt the Heir, if 
= 1 the other Eſtates ſuffice to pay the Debts; and diſmiſſed the Bill with 
of . Coſts as to this Point, it having been confeſſed by the Anſwer that 

the Teſtator's other Eſtate (excluſive of the Copyhold) was mow or 
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deviſed all Bis Melee a and loch n t E Nabil, 110 


in che County of the {aid City, aud alfo in ler Cougth 577 2 5 3, and 
whether Freehold or Copyhold, to Bis Gtandin' Nie ard bk. (2 ( 2 leaving D. a 
Life, Remainder to, bis $51 4a kr ever) 51 1 5 Tall fob © Life, ing: — he . 
Re ainder to his Daus ber 7 1 175 Rim alt r 70 bs oh f 15 of Free< 
the laintiff in Hie; ihe 1e died if6 5 aftet, makin "his, 1 —— 

d afterwards in 1718. 5 hs 5 Gab df ed or bl I nes 32 


N Me ages ur 
4 5 Lands, auhe- 
cher F. reebeld 


ut before his Death urrendred. the C 
Will whereby he deviſed them to bis: 


Heirs, under whom the Defendant, ancis Arnh ah 0 5 Pig) or Copybold, to 
Was 10 Surrender, made by the Teftator, Fe Socke HAT D. nd klar 
Will, under which the ain 110 make (Pan bis 137 ny De 

Virtue of the Limitations daten i in 11 Pill, though rf COE fe Rei. 


the Grandſon-was, dead vit out Iſſue ; ch the only ay 05 WE dex;yo EP 
whether the want of a Surrender ſho hen, led, i in 

Plaintiff; who Was a Jö * Son , of the ator. II 

the Rolls was of Opinion, hat. as the. Te in REN 1 7 5 . 
Copyhold Premiſſes was u a preſent Proviſion 2 for the Phat, D. 7p. Tail, - 


Court of pity vity- ought not to foppiy the want of a Shrrender te Ft Hader 40 
make good ſuch Derile for the Benetit of 4 younger Child. T 9. A wh hour 


Objections were made againſt ſupplying; t is Surrender; It, That 9985 
the Plaintiff. had an "ng of Proviſion made for him, withoar theſe de oy to, 


Copybold , Lands. 2dly, That the want 'of a Surrender, 3 dal no t N 
ſupplied in this Cafe, becauſe. the Eſtate was to ariſe on a ontingency 79 5 
upon Rich#rd's dying w without Iſſue Male er. Fechale, which being 45 * 


after an Eſtate- tail, is of little Value or Conſideratioh ! in Law, and G rap J | 
therefore oould not be intended a Proviſion for ſuch Son. E albor- Lord 9 hors 


2 ue, 

Chan. The Deſign of ſupplying Surrenders im this Court was” not ins 7a 10. 
Copyhold to 

the Uſe of his Will, and deviſed it to his Mother and her Heirs. Tt had been decreed at the Rolls that this 
being no preſent Proviſion intended for C. the Defet of a Surrender ſhould not be Jupplied. But on an Appeal 
Talbot C. reverſed the Decree, and ordered the Defect of the Surrender to be ſupplied ; And as to 
the other Proviſion being made for C. by A. his Lordſhip ſaid, that it had been often held here, that the Father 
| #s ſole and only Judge of the Quantum / the Proviſion ; and that the Defects of Surrenders has been ſupplied 
even where the Copyhold Eſtate intended to paſs has made but Part of the Proviſion, and fo not liable to the 
Objection of leaving the Child intirely unprovided for in Caſe the Defect was not ſupplied ; and as to the Re- 
mainder to C. after ſeveral Eſtates- tail, (not being intended as a preſent Proviſion) his Lordſhip held it to be a 
Proviſion, though not ſo good a one as a preſent Proviſion. That it could not be ſaid that the Heir was diſ- 
inherited, for when this Remainder is to take Place, C. then becomes Heir at Law himſelf by the Default of 
Ifue of D.—Nor can it be ſaid that there is an Heir unprovided for, for chough he is made but Tenant for 
Life, yet there are Limitations to all his Iſſue, who are all to take before C. Ihid. 36, 37. 3 Will. Rep. 
283. S. C. decreed that the want of a Surrender ſhould be ſupplied, and that the Defendant, who claimed 
under the Mother, ſhould at the Plaintiff's Charge ſurrender to the Plaintiff and his Heirs, Ibid. 288. 
(a) Richard was the Teſtator's Heir at Law, Vide Talbot 35. 
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tended to give the Party Bec 3 Agreater e over his Eſtate, but 
to aſſiſt and aid the Perſon for je it was deligned, beipg under 
equitable Circumſtances. The Role of the Court Is, that? A gefeQtive 
Surrender ſhall not be ſupplied" i in Favour 'of : a.  Jounger Son, Where 
the Eldeſt is unprovided fot and. totally difinherited. It has been ſaid, 
that this Power has been firſt uſed in Favour of Chariti ties büt the 
Rule that I found the Court. in Poſſeſſion of is SOS is" "ſapply 
the want of a Surrender, or a defectiye one, for the Benefit 'of Cre: 
ditors or younger Sons ' unprovided: for, w who - are in the Nature of 
i Salk, 187. Creditors. But it is a general-Rule,” that the Father is Judg 2 of the 
Quantum of the Provifion his Child is to have, and it would be taking 
—— great a a Latitude for this Court to enter into the Conſideration of 
E r that Matter. As to the ſecond Objection, Tam of Op inion. that tho 
— ; 5 ek Limitation. of the Remainger to the younger Son was, not of ſuch 
12 alue as if it had been an immediate FPrövifion, yet as the Law allows 
1 of ſuch Limitations, they muſt be of ſome Value more or leſs, as 
N they are more or leſs remote; and the Caſe of urton and Lloyd was 
C Eee a Caſe in Point (a), r there an Appeal was brought befare my Lord 
* 1. 0 2 Poon tet from Wk ee Of Sir Th Trevor, "Maſter of. che Rolls 
e have. wherein a Surrender was ſupplied in Favour of a younger Son after 
8 an Eſtate tail, which is ſtronger. than che preſent Cile, Where the 
Paint. 2 precedent Limitations are in ſtrict Settlement; therefore decrecd 
that the Surrender ſhould” be ſupplied, that the- Lady of the Manor 
(Pho was a Party to the Bill) ould admit the Plaintiff Tenant in 
6 Peaſſeſſion to the Premiſſes, and that the Plaintiff (ſhould Have afl Ac- 
This net. is Count of” the Profits only from” the Time of - filing his Bill, Baving” been 
— = 3 cite Af Laces, Trin. 8. Geo. 2. Cook and Arnham, IIS. Rep. 
Ibo | f a Cop yholder ſurrenders to the Uſe of his "Will; and gives 
Lordlhiy 1 214 to B. bor he Will is not atteſted even by any one Witneſs, 
. * B. is well intitled to the Land, for ſuch Will is ſufficient” to Wor 
Point ar” the the Uſes of the Surrender. Per Lord Chan. Harwicke, 1 2 1740. 


1 Sur N ufnell and Page, Barnard. Rep. in Chan. , 11, 12. 

e Cau | - 

yet his Lortthip at the ſecond Hearing ſaid, he was extremely well ſatisfied of it; and ſaid; the Caſe of the 
Attorney General and Bains, 2 Vern. 897. was an expreſs Authority for that Purpoſe. That the Party is in by 
the Surrenger, and not by the Will, and therefore it is good tho the Will is not atteſted by any Witneſſes at all; 
but that it is neceflary that the Will be in Writing; and if it be ſo, it is ſufficient if it be figned by the Party. — 
So where's Perſon is intitled to the T-uf of a Copyhold, notwith/anding there was no Surrender ta the Uſe of the 
Will, nor the Will atteſted by any Witneſſes, yet it is ſufficient to give the Truſt of a Copy hold. Per his Lord- 
ſkip,” who' ſaid, that the principal Caſe is merely the Caſe of a Truſt, and that the Teftator could rot make a 
Surrender o ., Whid. 13. That it has been often determined at Lau, that a Will of this Sort need not be 
atteſted to convey the /-gal Eſtate in the Copybold, and conſequently ſuch Atteſtation is not neceſſary to convey 
the'Truft of the Copyhold, and in this Caſe Equity follows the Law, That this Court is never more ſtrict in 
 requiting Ceremonies to paſs the Truff of an Eſtate, than it is to paſs the Iygal Interelt in it. And as to convey 
the Ig Eſtate of the Copybold, the Atteſtation of a Witneſs, &c. would not have been neceſſary, by tie ſame 
Reaſon it is not neceſſary to convey the Truſt of i it, Per Lord Chan. Ibid, 14 Vide the Notes to dP. Ca. 
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(A) Who ſhall pay Coſts, and fa what 

| | | Caſ | | | (a) Although 
| es (a) f an Anſwer 

Xi | | confeſſes every 
Thing that is prayed by the Bill, ſo that the Plaintiff in that Caſe need not be at the Trouble of proving it; yet 
if the Defendants are Infants, the Court will compel the Plaintiff to prove every Thing. In this Caſe it was 
prayed that the Plaintiff ſhall have Coffs for all, and not for the Bill and Anſwer only, which was granted. 
Trin. 7 Am. Anon. MS. Rep. Lord Chan. would not allow a Mortgagor to redeem until he paid the 


Mortgagee Coſts; and ſaid, a Redemption never was decreed without Coſts ; but if the Mortgagor only joined 
in the Sale of the Lands, (the Bill being for that End) he ſhall not pay Coſts. Trin. 7 Ann. Anon. Ibid, 


I. Laintifts Daughters by a ſecond Venter brought their Bill 
P againſt the Defendants Daughters by a firſt Venter, to 
prove their Father's Will, whereby Lands were deviſed to 
be ſold to raiſe Plaintiffs Portions; and on a Trial at Bar, and Ver- 
dict for the Will, Defendants were ordered to join in a Sale, but were 
allowed their Coſts both at Law and in Equity. Trin. 1699. Crew 
and Jolliſt, Prec. in Chan. 93. 
2. Truſtees that act contrary to their Truſt ſhall pay Coſts. 1702. 
Haberdaſhers Company and Attorney General, Viner's Abr. Tit. Coſts, 
A) Ca. 3. | 
_ It 5, the Courſe of the Court of Exchequer, that Plaintiffs 
ſhall have Coſts in Equity, where they recover, without any Order 
for them. 1702. Warburton and Warburton, Did. (B) Ca. zo. 

4. If a Bill be brought in Equity for a Partition, no Coſts can be 
on either Side, becauſe it is an amicable Suit; ſo it is at Law. Per 
the Maſter of the Rolls, Eaſt. 7 Ann. Anon. Ibid. Ca. 31. 

5. Conſtant Courſe of the Court where mutual Account is decreed, 
to reſerve Coſts till after the Report, that the Court may have it in 
their Power to puniſh the Wrong-doer, Feb. 16, 1709. Rider and 
Bayley, Ibid. (B) Ca. 32. 

6. Decree againſt an Infant and his Truſtees that the Coſts ſhould 
be paid out of the Truſt- Money, but reverſed, becauſe the Money was 
fo be laid out in Land, wherein the Infant was to be but Tenant for 
Life. May 5, 1713. Peller alias Pollin and Huſband, Tbid. (Q) 
Ca. 10. | 

7. Coſts ſhall follow the Event of an Account; but if it be intri- 
cate or doubtful, there ſhall be no Coſts. May 8, 1716. Pitts and 
Page, Ibid. Ca. 11. 

3, The Heir at Law, or Heir Male to the Honour of a Family, 
ſhall not pay Coſts if there be probable Cauſe to contend for the 


Family Eſtate, Mich. 1718. Shales and Sir Jolm Barrington, 1 Will. 
Rep. 481, 
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'A Decree of Coſts neceſlarily follows : a Decree of Payment of 
Principal and Intereſt, Dec. 1, 1718. India Company and Ekins, 
Viner's Abr. Tit. Cots, (Q) Ca. 13 

10. If a Bill is brought for a Matter Properly determinable at Law, 
the Defendant ought to demur, and not ſuffer the Cauſe to go on to 
a Hearing; and if the Bill be diſmiſſed upon Hearing, the Defendant 
ſhall not have Coſts, Per Jekyll, Maſter of the Rolls, 4 Geo. 1, 
Tichburn and Leigh, Ibid. Ca. 14. | 

11. If a Legatee or Creditor, not Party fo the Cauſe, comes in be- 
fore the Maſter, he ſhall have his Coſts, for he might have brought 
a Bill for his Legacy or Debt, which would have put the Eſtate ta. 
further Charge. Reſolved per Macclesfield C. Trin. 1722, Maxwell 
and Wettenhall, 2 Will, Rep. 26, 27. 

12. If the Plaintiff in an 72 directed gives Notice of Trial, and 
does not countermand it in Time, the Court of Chancery, upon Mo- 
tion, will give Coſts, without putting Defendant to move the Court 
at Law where the Iflue is to be tried. rin. 1722. Anon, 2 Will. 
Rep. 68: 

a 3. A. by forged Letter of Attorney, atteſted by two Witneſſes, 
transfers South-Sea Stock of B. to J. S. for a valuable Conſideration 
paid by J. S. who after received the next Dividend. Macclesfield C. 
held this Transfer void, and decreed that the Company take the Stock 
from Defendant, the Transferree, and reſtore it to Plaintiff, the ori- 
ginal Proprietor, and that Defendant pay back the Dividend to Plain- 
tiff, and pay both the Company and Plaintiff their Coſts. Trin. 1728, 
Hildyard and South-Sea Company & al, Ibid. 76. 

If one makes 14, An Order for making an Election recites only, that the Plaintiff 

. hroſecutes Defendant at Law and in Equity for one and the ſame Mat- 

at Law as to ter, ſo that Defendant is doubly vexed, wherefore it provides the 

_ and i Plaintiff his Clerk in Court, and Attorney at Law having Notice of 

* By 3 the Order, do within eight Days after Notice make his Election in 

with Regard which Court he will proceed; and if he elects to proceed in Chan- 

22 * cery, then the Proceedings at Law are by that Order to be ſtayed by 

Equity elects Injunction; but if he elects to proceed at Law, or in Default of ſuch 

lag" © Election within the eight Days, then his Bill is to be diſmiſſed with 

ad > ty By Zekyll, Maſter of the Rolls, Mich. 172 3. Anon. 3 Will. 
diſmiſſed with Rep. 90. in a Note. 

Howonr, 7; 15. A Decree was for the Plaintiff nj, who does not appear; the 
” Maſter of the Rolls looked upon it as giving up of the Judgment, 
and diſmiſſed the Bill with Coſts. 6 Feb. 1724. Snape and Furdon, 
Sel, Caſes in Chan. 6. | 

16, A Bill was, diſmiſſed with Coſts, and the Perſon who was in- 
titled to them died before they were taxed ; there is no Relief to be 
had in this Caſe. Tin. 11 Ges. 1. Anon, Sel. Caſes in Chan. 21. 

17. Decree was had by Default, and a Petition for a Rehearing, 
the Perſon in Poſſeſſion of the Decree did not attend at the Rehearing. 
Bill diſmifled with Coſts as to the Petitioner. Wilſon and Dabbs, 
Mich, 11 Geo. 1. Sel. Caſes in Chan. 50, 

: 1:1]. Rep. 18. The Plaintiff being an Infant, brings in his Bill in this Court 

97. i oo hs prochein Amy, to diſcover whether a Will was cancelled by 
the Defendant after the Death of the Teſtator, or by the Teſtator him- 
felf; and upon the Hearing, the Court directed an Iſſue at Law to 
try this Point, and upon the Trial of that Iſſue a Verdict was found 
Tor the Defendant. Upon the Day of Trial of this Cauſe the prochein 
Amy dies, and within a ſhort Time afterwards the Infant comes of 
Age, but does not proceed any farther in the Suit, The Defendant 

brings 


mY 


- . 
- 


Ce. 
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— _m—_ 
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brings on the Cauſe upon the Equity reſerved, and the Plaintiff”s Bill 


was diſmiſſed with Coſts ; upon which the Plaintiff obtained a Re- 


hearing as to the Point of Coſts ; and for the Plaintiff it was argued 
by Talbot and Cowper, that any Perſon might bring a Bill in this 
Court in the Name of an Infant, which the Infant could not diſcover 
whilſt under Age; that it would therefore be very hard to make an 
Infant pay Coſts in a Suit which might be commenced without his 
Conſent, and that it had never been the Practice, unleſs the Infant 
avowed the Suit after he came to Age, which made it his own Act. 


That the prochein Amy was the Perſon only relied on for Coſts; 
and if at any Time it appeared to the Court that he was not reſpon- 


fible for this Purpoſe, the Court upon Motion would order a new 
one to be named that was ſo; and in Caſes where it is neceſſary to 
examine the Prochein Amy as a Witneſs in the Cauſe, it can never 


be done till he be diſcharged from being prochein Amy, and a new one 


named, becauſe of his Intereſt in the Cauſe, he. being ſubject to the 
Coſts. That they could not find one Inſtance where an Infant under 


theſe Circumſtances ever paid Coſts ; that they had ſearched the Sub- 


na Office, and found that wherever an Infant's Bill was diſmiſſed 


with Coſts generally, that the Subpæna for Coſts was always made out 


againſt the prochein Amy, from whence they argue that this Practice 
was only to make him liable. A Feme Covert, when ſhe ſues by 
prochein Amy, may be ſubje& to Coſts, but an Infant is not, for a 
Feme Covert may at any Time diſavow the Suit, which an Infant 
cannot; and this they ſaid was the Diſtinction, and therefore inſiſted 
that the Plaintiff, in Regard he had not proſecuted the Suit after he 
attained his full Age, ſhould not be ſubject to Coſts, For the De- 
fendant it was argued by Lutwych and Mead, that the Infant and 
prochein Amy were both liable, or ought to be ſo, otherwiſe the In- 
fant might be as vexatious as he pleaſed ; at Common Law the Judg- 
ment 1s always entered againſt the Infant, and the Execution follows 
the Judgment, ſo that at Law the Infant there is liable to Coſts ; and 
there being in this Caſe both Coſts at Law and in Equity, a Court 
of Equity will not in ſuch a Caſe take from the Defendant the Re- 
medy he has at Law. It was admitted they knew of no Precedent 
in this Court where the Infant paid Coſts, and therefore they would 
argue from Caſes at Law, which they ſaid were equally founded upon 
Reaſon, as Caſes in Equity ; and the Reaſon of the Common Law in 
ſubjecting Infants to Coſts, was in Reſpect of their Intereſts in the 
Matters in Controverſy. The prochein Amy has not an abſolute Power 
to carry on a Suit againſt an Infant's Conſent, for upon any Applica- 
tion to the Court on the Behalf of the Infant, ſuggeſting that the 
Suit is not for his Benefit, the Court will refer it to a Maſter, if 
he reports it ſo, the Court will ſtop the Suit. The Caſe of Lord 
Dudley was cited, where an Infant would have controverted an Ac- 
count before a Maſter, but the Court would not permit him to do it 
til] he had given Security to anſwer Coſts, from whence it was in- 
ferred that an Infant ought to be made liable to anſwer Coſts. King 
Lord Chan. At Common Law no. Coſts were given either to Plaintiff 
or Defendant, but the Plaintiff found Pledges de proſequendo, and in 
Caſe it was found againſt him, he was amerced pro falſo clamore ſuo. 
Infants found no Pledges at Common Law; the Statute of Glouceſter 
was the firſt Statute which. gave Coſts to Defendants in real Actions; 
and the Power for Infants to ſue by prochein Amy was firſt introduced 
by Stat. Weſtm. 1. in particular Caſes ; and by Stat. Weſtm. 2. it was 
made general; and Coke in his Commentary upon theſe Statutes ſays, 

3 | that 


*— 


Coſts. ; 


that both Guardian and prochein Amy ough 


t to be admitted by the 
Court; and that no one can have a Teſtamentary Guardian for 
this Purpoſe. I think it a proper Power lodged in the Court that 
they may have reſponſible Perſons; for at Common Law if the 
Guardian loſt the Infant's Land by miſpleading, the Infant could 
not falſify the Judgment, but a Writ of Deceit lay to recover in Da- 
mages againſt the Guardian, I do not find that any Caſe has beeg 
cited where an Infant Plaintiff has been obliged to pay Coſts either at 
Law or in Equity; and in 1 Cro, 33. Grave and Grave, an Infant 
brought Treſpaſs by Guardian, and was nonſuited, yet the Court 
would not charge him with Coſts; and in another Cafe, 1 Bulſir. 
109. the Court ſeemed to be of the ſame Opinion. And his Lordſhip 
having inquired what was the Practice of the Regiſter, who ſaying, 
he had never known an Infant liable to Coſts in this Court, his Lord. 
fhip diſmiſſed the Bill without Coſts in Equity, but left the Defendant 
to recover at Law as well as he could. Trin. 172 5. Turner and Turner, 
MS. Rep. 

19. On a Bill by the Lord of the Manor of D. againſt B. Lord of 
the Manor of S. to ſettle the Boundaries of the Manor of D. (the 
Parties inſiſting upon different Boundaries) it was ordered, that each 
Party ſhould give to the other a Note of their Boundaries, and that 
the Matter ſhould be tried in a feigned Iſſue, which being afterwards 
found for Defendant on three ſeveral Trials, it was admitted, that as 
to the Coſts of the three Trials the Plaintiff muſt pay them, but as 
to the Coſts here it was ſaid, the Bill ſeemed to be in Nature of 
a Bill of Partition, (where neither Side pays Coſts) ; but the Maſter 
of the Rolls diſmiſſed the Bill with Coſts, not only of all the Trials 
at Law, but alſo the Coffs in Equity; for tho' the Objection, that this 
Bill was in Nature of a Bill of Partition, ſeems to be of ſome Weight, 
yet as the Defendant has no Bill here, and the Plaintiff might have 
tried the Matter at Law, and more eſpecially ſince no Part of the 
Iflue is found for the Plaintiff, who is in the Wrong in toto, his 
Honour ſaid, why ſhould he not be within the common Rule, and 
pay Coſts throughout. Mich. 1726. Metcalfe and Beckwith, 2 Wil. 


. Rep. 376. 


20. By the Courſe of the Court, where a Cauſe is brought on upon 
Bill and Anſwer, and the Bill is diſmiſſed as againſt a Defendant, only 
40 5. Coſts is to be paid by the Plaintiff; but if Plaintiff has a Decree 
againſt the Defendant, tho' upon Bill and Anſwer only, there if the 
Plaintiff has Coſts given, it muſt be Coſts to be taxed, Mich. 1726, 
Anon. 2 Will. Rep. 387. 

21, A Witneſs examined on a Commiſſion depoſed reflecting 
Words upon —— for which he was ordered to pay Coſts; but upon 
a Motion to diſcharge the Order, Lord Chan, King ſaid, that he 
found the Commiſſioners on both Sides attended at the Examination, 
and fince. it was their Fault to take down any Depoſition that was 
ſcandalous or impertinent, he diſcharged the Order. Hil. 1726. Anon. 
2 Will. Rep. 406. — But the Reporter ſays, Qgœre, If the Interro- 
gatory had led to it. But that it ſeemed in this Caſe it did not, it 
being the laſt general Interrogatory. 7b:d, 

22. If an Anſwer be reported ſcandalous or impertinent, the Coſts 
by the Rule of the Court are to lie upon the Counſel; ſaid arg', and 
not denied. Hi. 1726. 2 Vill. Rep. 406. 

23. Coſts always to be allowed where the Facts conteſted are pre- 
ſumed to be in the Knowledge. of the Party that conteſts them, April 
4, 1726. Cockraine and Blantire, Viner's Abr. Tit, Ces, (Q) Ca. 20. 

. I 24, Defen- 


-— Deferntunt 1 not t coun Plaintiff 8 Title, bat putting him to 
the Expence and Trouble of proving it, is a, Circumſtance to give 
Coſts. | February 3, 1 726. Trinity Houſe and Ryal, Viner's Abr. Tit. 


Coſts, (QO) Ca. 22. 
gf d to a/Bill of Colts after it 


25. A Sum in Groſs halt never be ace 
is taxed by x proper Officer. April 28, 1726, Parker and Stanley, 
Thid. Ca. 21. 

26. Equity will not give' Coſts at Law contrary to a Verdiet 
February 17, 1726. Macguzre and Maddin, | 1bid. Ca. 1 

27. Plaintiff always pays Coſts where an Account turns pin 
him, or where he prevails in nothing but what he might have inſiſted 
on at Law. February 29, 1727. Lyre and Parnel, Ibid. Ca. 23. 


28. Held by Lord Chan. King, that where a Suitor having paid 


the Regiſter bis Fee for making an Entry, which her neglected, by 


Means whereof the Proceedings were irregular, and the Suktor obliged 
to pay 58 J. Coſts; the Regiſter muſt reimburſe the Suitor, and tho“ 


he dies before the Coſts aſcertained, yet his Executor (hall be liable, 
for this was not a bare Miſpehaviouß z but the Receipt of the Fee 


amounting by Implication of Law, to a Promiſe and Agreement to 


procure” an Entry. Mich. 1731, in the Caſe of James and en 
2 Will. Rep. 657, 6 58. 


29. A Man ought not to be eg in this Court for inf der 


on a Right which the Law gives. Per King C. Mich. 1733. Brown 
& Ux' and Elton, 3 Will. Rep. 205 | 

30. A Truſtee miſbehaving was 5 ered to pay Coſts out of his own 
Pocket, and not out of the e Mich. 1734. Loyd & al 
and Spiller & af, 3 Will. Rep. 347- 
31. An Heir at Law is made a Defendant, and inſi fi on his Title, 
he ſhall have his Coſts fe it goes againſt him; but if he be Plaintiff 
and miſcarries in his Suit, he ſhall not have Coſts, but on his Suit 
appearing groundleſs he ſhal pay Coſts. - Talbot Lord Chan, Trin. 
1735. Luxton and Stephens, 3 Will: Rep. . 
32. If J. S. incloſes Lands in a Town under a Cuſtom, and B. 
brings an Action againſt him in order to try that Right, and a Bill is 
N e brought to eſtabliſh the Cuſtom, if upon an Iſſue directed 

o try the Cuſtom it is found againſt the Defendant, yet Plaintiff ſhall 
eh bave the Coſts which were incurred in 518 Court, becauſe in ſuch 
Caſe the bringing a Bill was not neceſſary ; but where eight ſeveral 
Perſons incloſe Land under a Cuſtom, and another brings eight Ac- 
tions againſt them on that Account, and a Bill is thereupon brought 
to eſtabliſh the Cuſtom, and to ſtay the Proceedings in thoſe Actions; 
if upon an Iflue directed to try the Cuſtom a Verdict is found in Fa- 
vour of it, Defendant ſhall pay the Coſts in Equity as well as at Law, 
for in this Caſe Defendants at Law were put under a Neceſſity of 
bringing their Bill to ſtop ſuch Multiplicity of Actions, and the bring- 
ing ſo many was moſt vexatious. Eaſt. 1741. Codrington and Eng- 
land, Barnard. Rep. in Chan, 437. 
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(A) Concerning the Jurisdiction of the Court 
(« when Ad. of Chancery (a), and in What Caſes it will 
F A 7 1a 1), 2145 51: ood mth oo 


comes, the = | ak Tet re il; WET” 3 
Chancery is not adjourned, for that Court is always open. Bro. Juriſd. pl. 74. In former Times the 
Chancellor uſed to ſend for the Judges, to know what ſhould be admitted againit the Common Law, and what 
not; becauſe it is not to be alter'd for every Fancy, and it was a great Doubt in what Points Equity ſhould hold 
Place. Agreed by Doderidge and Chamberlain J. Trin. 21 Jan. B. R. 2 Rell. Rep. 434. The Law of the 
Court of Chancery is as much the Law of the Land as the Common Law. Per the Maſter of the Rolls in Ca/# 


® » # ©» 


Reeve and Herne, Mich. 4 Ge. 2. Viner's Abr. Tit. Charge, (C)/ C. 123. | 


* 
4 
7 


N fraudulent merely for being voluntary, and that without any 
Trial at Law, Per the Opinion of all the Commiſſioners, 
Trin. 1690. in the Caſe of White and Huſſey, S ab „Prec. in Chan, 
13, 16. SE: | 5 
13 Ecuity will not relieve againſt the Terms of an Agreement, tho' 
it may. {eein in Nature of a Penalty. Mich. 1699. Small and Lord 
Fitzwilliams, Prec. in Chan. 122829“. 3 | 
3. A Will as well as a Deed may be ſet aſide in Chancery for 
Fraud or Circumvention. Per Cur”, Mich. 1700, in Caſu Welly and 
" Thornagh & Ux', & econt', Thid. 123. E PR 
. In Caſes in which Chancery and the Spiritual Courts have a 
concurrent Juriſdiftion, Chancery will not hinder the Spiritual Courts 
(being firſt poſſeſſed of the Cauſe) from the Proceeding in it, Mich, 
% Nicholls, 1700. Nicholas and Nicholas (6b), Bid. 546. | 


and N:cholls, * | 
I Pol. Eg. Ca. Abr. P. 160. Ca. 5 15 not S. ET 


2 Court of Chancery may decree a Conveyance to be 


5. The Spiritual Court cannot oblige a Guardian to pay Intereſt for 
the Infant's Money in his Hands, tho' they will compel him to give 
Security, but Chancery will do both. dl. 

6. Chancery will grant an Injunction to ſtay the Hufband's Pro- 
ceedings in the Spiritual Court for a Legacy given to his Wife, becau/? 
that Court cannot oblige him to make an adequate Proviſion on her. 
Tbid. | 

Sed wide Tit. 7. In Vacation Time the Court of Chancery (upon a Suggeſtion 

Probivitin. that the Spiritual Court has proceeded to grant Adminiſtration to a 
wrong Perſon) will grant a Prohibition returnable into B. R. or C. B. 
Per Holt C. J. Eaſt. 1701. in the Caſe of Blackborough and Davis, 
1 Will. Rep. 41, 43. 

8. A Bond pro Eafiamento & Favore, if reduced to a Judgment, is 
not avoidable at Law, nor even relievable in Equity. Per wrt 

2 8 Lor 


CG tl... 243 
Lord Keep. Irin. 1702. in Caſu Ive and Aſh, Prec. in Chan. 199, | 2 
7". When cn reed in Tr aun Sven ofthe Afi . got 
might at Law have defended "himſelf. Trin. 1703. Langdon and the uri fragt 1 
African Company, Prec. in Chan. 221. 273 | Servant, and 


| | 0 that the Plain 
tiff at Law (one of the Defendants in Equity) might proſecute the Decree in the Servant's Name, Bid. 


10. A Matter examinable and already determined at Law, yet Yid P. _ 
Equity may give Relief in it. Mich. 1704. Kent and Bridgman, 2 3 Ee. 
Prec. in Chan. 233. | fully abridg'd. 
11. The Juriſdiction of the Court of Chancery is generally divided ,. i, Chan. 
into three Parts, Fraud, Truſt, and Accident; by Accident is meant, 261, &. by 
when a Caſe is diſtinguiſhed from others of the like Nature by unu/ual Note. 
Circumſtances; for this Court cannot controul the Maxims of Common 
Law, becauſe of general Inconventences ; but only when the Obſerva- 
tion of a Rule is attended with ſome unuſual and particular Circum- 
ſtances that create a Fr pee and particular Inconvenience; and this 
Maxim, Boni eft judicis ampliare legem, is not to be underſtood as 
that a Judge in Equity ſhould alter the Maxims of the Common Law, 
for this would be to aſſume a Power paramount to the Law. The ut- 
moſt that can be meant by this Maxim, if it has any Meaning in it, 
is, that this Court, provided it has the Law to juſtify it, ſhould ſome- 
times uſurp upon the Juriſdiction of the Courts at Law; and there- gee Tit. Bill, 
fore in the Caſe of a vexatious Perſon in an Ejectment having tried (D) P. 171. 
his Right at Law five ſeveral Times, and been caſt each Time, the * 
Court of Chancery was moved for a perpetual Injunction to ſtop all 
further Proceedings at Law. But Lord © Cowper (after Debate and 
Conſideration) refuſed to grant an Injunction, for by a known 
Maxim of the Common Law a Man may try his Title as often 
as he pleaſes in an Ejectment, and for this Court to determine that 
one, two or more unſucceſsful Trials in an Ejectment (a) ſhould () The Pro- 
be peremptory, quid aliud, than to aſſume a Legiſlative Power, and 28 * 
alter the Maxims of Common Law. Trin. 8 Ann. Anon. Lucas are tied up to 
I, 3. Prec. in Chan. 261. S. C. Trin. 1706. S. C. under the Name yuy . 
of Lord Bath and Sherwin, Gilb. Eg. Rep. 5 Ann. S. C. and ſtated Nlan chat has 


as in Prec. in Chan. a very good 

3 : Title may be 
caſt thro* ſome Slip in the Proceedings, or a Man may have better Evidence at one Time than another. Be- 
ſiaes, as often as the Plaintiff loſes in an Ejectment, the Court gives Coſts, which is by Law intended as a Re- 
compence ; and tho* where Fees are liberally given, it does not come near up to it, yet if Things were managed 
more frugally, it would come much nearer. Per Lord Cooper, 1bid. in S. C. 


12. A. aſſigns a Bond to B.—B. ſues this Bond in A's Name, A. The Afigning 
has Judgment, and the Judgment affirmed in Error; and after Exe- it is « Matter 
cution taken out, but before the Return thereof, A. gives a Warrant of Equity, and 


75 more pro- 


of Attorney to acknowledge a Satisfaction upon Record, and upon this per for the 


a Super ſedeas is ſued out to ſtop the Execution; and upon Motion to N _— 
. . . . . an jor 

ſet aſide the Super ſedeas, it was held relievable only in Equity, Mich. jj; cur of 
11 Ann, Parker and Lilly in B. R. Lucas's Rep. 102. B. R. Ard a 
late Caſe was 

cited in C. B. where a Bond was taken in Truſt for another, and the Obligee dying while the Suit upon this 
Bond pended, it was held the Czfluy gue Truſt could not go on in the Action, becauſe this Court (i. e. C. B.) 
could not take Notice of the Truſt, or of any other Plaintiff than wwho appeared to be ſo upon Record. Per Car, 


Lid. 103. 


13. When Iſſue is joined in Chancery, that Court always awards 
the Venire. 1 Geo. 1. Lucas Rep, 2 5. 


14. . 


. — 


In this Caſe it 14. F. S. being ſeiſed of a conſiderable Eſtate in Fee, deviſed it to 
was decreed, T. B. Defendant. J. S. executed the Will, but it was not atteſted in 
that the, De his Preſence by three Witneſſes. J. S. died, and J. B. finding that 
eg va de the Will was void, for 100 Guineas paid to Plaintiff, who was F.$. 
Rents and Heir at Law, procured from him a Releaſe, which recited that F. §. 


Baugh the by bis laſt Will duly executed had deviſed his Eſtate to T. B. After. 
Leaſes io Wards T. B. for 50 Guineas more, prevailed with Plaintiff to convey 
Plaintiff, and the Lands by Leaſe and Releaſe to A. who was T. B.'s Truſtee, and 
3 to whom he afterwards conveyed ; then T. B. upon a valuable Con- 
Allowances fideration, conveyed Part to C. who had not any other Notice of the 
for Debts = Invalidity of the Will, ſave that he heard it mentioned in common 
ay Pi Diſcourſe, Plaintiff brought his Bill againſt T. B. A. and C. to 
che Plaintiff to have the Releaſe, Leaſe and Releaſe delivered up, as fraudulently 

—_ obtained; and it not appearing that Plaintiff at the Time of making 
to Defendant the Releaſe, &c. knew that the Will was bad, Harcourt C. decreed 
_ Intereſt, that they ſhould be delivered up; and it not appearing that C. 

c. As to ; , ; s | 
the Purchaſer WaS Privy to the Fraud, tho' he had heard of the Invalidity of the 
bona fid: of Will, as above, it was decreed that he, upon receiving his Purchaſe 
_ 0 Money with Intereſt, ſhould convey to Plaintiff, and ſhould account 
Lands, he for the Rents and Profits which he had received; and be allowed 
mall convey what he had laid out in Repairs, or otherwiſe. Mich. 12 Ann. 


. iff - i 5 . » . ug 4 
3 Broderick and Broderick & al, Viner's Abr. Tit. C:rcumvention, (A) 


of the Pur- Ca, 3· 


chaſe Money, | gs 
with Intereſt at 5 J. per Cent. becauſe he had Notice of the Invalidity of the Deviſe by common Report, tho 


not actual Notice from Plaintiff or Defendant ; and altho' he was not a fraudulent Purchaſer, yet he was a raſh 
one, and ought to have inquired into the Validity of the Will, or got the Heir at Law to join in the Convey- 
ance to him. Per Harcourt C. Ibid. in the Margin. As to this, Mr. Viner ſays, Ex relatione alterius. 


15. A. being Parſon of the Pariſh of C. and B. having Lands in 
that Pariſh, told A. that there was a Modus of 4os. per Ann. paid 
Time out of Mind for his Lands in that Pariſh ; and to convince A. 
of it, he ſhewed a Copy of a Record in B. R. Tempore Elix. where 
a Prohibition was granted againſt the Parſon in a Suit for Tithes in 
Court Chriſtian, upon a Suggeſtion of this Modus, whereupon 4. 

agreed with B. to take 40s. per Ann, but it appearing in the Cauſe 
that B. ſuppreſſed Part of the Record, wherein afterwards a Conſul- 
tation was granted, and thereby deceived A. for that Reaſon the 
Lords did make void the Agreement, being obtained by ſupprefling 
the Truth. Mich. 12 Aun. Viner's Abr. Tit. Circumvention, (A) 
Ca. 4. ſaid by him to be cited in the Caſe of Broderick and Broderich, 
as the Caſe of Doctor Dent and Buck in Dom' Proc, 

16. If a Copyholder ſue by Petition in the Lord's Court, upon 
which the Lord gives Judgment, tho' no Appeal or Writ of Error 
will lie of the Judgment, yet the Court of Chancery will correct the 
Proceedings in Caſe any Thing were done therein againſt Conſcience. 
Per Parker C. J. Mich. 1716. in the Caſe of Criſtian and Corren, 
before a Committee Council at the Cockpit, 1 Vill. Rep. 330. 

17. A Court of Equity will not only grant an Injunction to A 
Tenant for Life, without Impeachment of Waſte, from defacing the 
Manſion Houſe, but will likewiſe oblige him to put it in the fame 
Plight. Hz. 1716. Lord Bernard's Caſe, Prec. in Chan. 4 54. 

Viner"s Abr. 18. Breach of Covenant is triable at Law, for à Court of Equity 


Tit. Chanc®ry, cannot ſettle Damages. 17 March 1719. Stafford and Mayor of 


. 1 
7 ac - London, MS. Rep. 


cord. 


19. The 


11 n 


—— jg Ju” PISS 


———— — — b TEST 1 — —— 
19. The Curt of Chancery only proper to compel an Execution e, See this Caſe 
4 Truſt, and conſequently a Diſtribution of the undiſpeſed Surplus of Ms fully 

a per ſonal Eſtate, Tram 1719. 1 Will. Rep. g Q . vage. 
20. Bill 20 be relieved againſt 4 Forfeiture for Non fayment f His Lordſhip 
Rent, iy a Tenant at a Rack-Rent,. after 4 Recovery in Eygeitment. laid, he did 


not like givin 


LS 


King C. decreed, that upon Payment of the Rent, and Coffs at Law Relief her, 8 


and in Equity, the Defendant ſhould make a new Leaſe for the Remain- theſe Caſes af- 
der of the Term to the Plaintiff ;; but ordered a Covenant to be inſerted , , 
for the Tenant to repair during the Term, tho' no ſuch Covenant Was but faid, the 
in the former Leaſe. Maieh. 12 Geo. T. Taylor and Knight, Viner's Precedents », 
Ar. Tit. Chancery, (Y) Ca. 31. 5 robe for 

Ir 575 wy grown b 2s / 3 kim. Bid. in 

21. A Court of Equity has a concurrent Juriſdiction with the Ad- 5: C. 

wifalty (a). Per Hale B. Eaft. 12 Geo. 1. cites it as a Saying of Sir (4) And Ec: 
on Trevor, late Maſter of the Rolls. Gilb. Eg. Rep. 228. clefiaſtical 
22. The Court (of Equity) ought to be very tender how they belp Cures 
ly Defendant after a Trial at Law in à Matter where fuch Defen- 
ant bad an Opportunity to defend himſelf 5 but fill in ſome Caſes 
Equity relieves after a Verdict at Law; as if the Plaintiff at Law 
recovers a Debt, and the Defendant afterwards finds a way of under 
the Plaintiff's own Hand for the very Money in Queſtion. Here the 
Plaintiff recovered by Verdict againſt Conſcience; and tho' the Re- 
ceipt were in the Defendant's own Cuſtody, yet he not being, then ap- 
priſed of it, ſeems tatitled to the Aid of Equity, it being againſt Con- 
ſcience that the Plaintiff ſhould be twice paid the ſame Debt (% (5) So if the 
Per the Maſter of the Rolls, Mich. 1727. in the Caſe of the Comte); 3 
of Gainſborough and Gifford, 2 Will. Rep. 42 5, 426. | d to be 
* the Money paid before tlie Action brought: Per the Miſter of: the Rolls Bia. = 


* 


* 4 * 


23. An Eſtate pur auter vie is diſtributable in Equity, tho! not in V the Caſe 
the Spiritual Court; for tho' the Spiritual Court cannot intermeddle | rs 2 ws 
with « Freehold to diſtribute it (c), yet it doth not follow but that 1, P. 
this Court may enforce ſuch Diſtribution. Per King C., and who Ca. 
decreed accord, Hil. Fac, 1730. in the Cale of Witter and Witter, 1 
3 Will. Rep. 99, 102. N n 


that great 

22 i | #4 . . b Man Lord 
Chan. Cooper, that an Eſtate pur auter vie, when limited to Execttors, Was perſonal "Eſtate, and as ſuch 
diſtributable within the Statute- of Diſtribution. Said arg by Talbot, Solicitos Generah' 2 Will. Rep. 382.— 
Pide Salk, 464. Carth. 356. Oldham and Pickering contra. However, tho” in the Spiritual Court an 
Eftate pur auter vie be not diſtributable on Account of its being a Freehold, yet it ſeems as if in Equity it ſhould 
be diſtributable, and that the Adminiſtrator ſhould be taken to be 2 Triftee for general Legacies, if any; and 
if no Will, then for the next of Kin. And as the Adminiſtration may be granted to one only a prixcital 
Creditor, he ought not to go away with the Reſidue of, the Eſtate pur auter wie as Adminiſtrator. Ibid. in a 
Note by the Editor. - But ſee more particularly the Statute of 14 Geo. 2. whereby an Eftat? pur auter vie 
being unde wiſed, or in Part applied to the Payment of Debts, according to the Statute of Frauds, all be diftri- 
buted in the ſame Manner as perſonal Eftate. Fay 2: | | | ; 


24. A weak Man gives a Bond; if it be attended with 20 Fraud Vide Tit. 
or Breach of Truſt, Equity will not ſet it afide only for the Weak- Jg 95,04 
neſs of the Obligor, if he be Compos mentis, for Equity will not Ca. 8. and 
meaſure Peoples Underſtanding, or Capacities. No ſuch Thing as an — Notes 
equitable Non compos, if compos at Law. Per Cur', Mieb. 1731. wh 
r bs Gong xp 20 hs BP 

25. Heirs when of Age are under the Care of a Court of Equity, Fide.ſame 
_ then want it moſt, the Law taking Cate of them till that Time. Notes. 

d. 131, 
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3 . FOO PEAT 
26. In Matters within the Juriſdiction" of this Court it will relieve, 


4 


tho' nothing appears which ſtrictly ſpeaking may be called illegal; the 


Reaſon is, becauſe. all thoſe Caſes: carry ſomewhat. of Fraud in them, 
tho” it be not ſach Fraud as is properly Deceit, but ſuch Proceedings 
as lay a particular Burden or Hardſhip on any Man; it being the 
Buſineſs of this Court to relieve againſt all Offences at the. Law of 
Nature and Reaſon. Per Lord Chan. Micb. 1734. in the Caſe of 
Bojanquet and Daſhnoood, (who cited the Caſe of Broadway, which 
was firſt heard at the Rolls, and then affirmed by Lord King as an 

(a) 2% ro expreſs Authority in Point (a).) Caſes in Eq. Temp. Talbot 38, 40. 
p alſo cit 1 os 8 

the Caſe of Sir T. Meeri, heard by the Lord Harcourt, as an Authority In Point, that this Court will relieve in 

Caſes which (h perhaps ftritly legal) bear hard upon one Party; and his Lordſhip cited that Caſe thus: Sir 

T. Meers had in ſome Mortgages inſerted a Covenant, That if the Intereſt was not paid puntually at the Day, 

it ſhould from that Time, and ſo from Time to Time, be turned into Principal, and bear Intereſt. Upon a Bill 

Lord Chan, rehievtd the Morrgagors againſt this Covenant as unjuſt and oppreſſive. Eid. 40. 


27, Where a Title depends on the Words of a Will, this is as pro- 
perly determinable in Equity as by a Judge and Jury at Ni prove. 
Per Lord Chan, Talbot in Caſu Tanner and Wife, Trin. 1734. 3 Will. 
Rep. 296. | 5 
iat Tit. Bi, 28. The Court of Equity delights to do compleat Juſtice, and not 
OR. by Halves : As firſt to decree the Heir to perform his Covenant, and 
25. then to leave another Suit for him againſt the Executor. Mich. 1734. 
| Ibid. 334. 9 | 
| oz. Plaintiff had a Decree in the Equity Court of the County Pala- 
tine of Lancafter, and Defendant being now in the Guards, and living 
out of the uriſdiction, Plaintiff brought his Bill in Aid of a former 
| Decree. Defendant by Anſwer denied his knowing any Thing of the 
Decree, but admitted the Proceedings there; and Plaintiff now moved 
for an Injunction. But per Lord Chan. An Injunction was denied; 
and his Lordſhip ſaid, he never knew à Bill in this Court to aid Ju- 
rijſdiction in an inferior Court; and Plaintiſ's Equity for an Injunction 
muſt appear upon Proceedings here, and upon Records of this Court ; and 
it being mentioned that Plaintiff ſhould have brought a Certiorari 
ZBill, it was objected, that the Proceedings could not be removed out of 
4 County Palatine no more by a Certiorari Bill than by Writ of Error 
L Lau, in Caſe of Arion or Fudgment there, Tin. 1734. Ducking- 
feld and Noſworthy, Viner's Abr. Tit. Court, &c. (S. 4.) Ca. 23. 
30. Where the Law provides a particular Remedy, to-extend it is the 
pPeroper Work of the Legiſlature only. But there are Inſtances in which 
| a a Court of Equity gives Remedy where the Law. gives none; but where 
a particular Remedy is given by Law, and that Remedy bounded and 
ccircumſcribed by particular Rules, it would be very. improper for a 
Court of Equity to take it up where the Law leaves it, and extend 
it farther than the Law allows. Per Lord Chan. Talbot, Hil. 1735. 
in Caſu Heard and Stanford, Caſes in Eg. Temp. Talbot 173, 174. 
31. ' Thomas Styles deviſed (inter al) an Annuity of 40 l. 4 Tear to 
: * - bis Wife, chargeable upon the Ręſidue o, his per ſonal Ejtate,' and made 
his three Siſters: Executrixes ; and the Wife in a Croſs Bill prayed that 
they might give Security for the Payment of it. But by Talbot Lord 
Chan. There is no Colour to oblige them unleſs they had mr/bebaved 
% A. deviſes t hemſelves (b), But as the Teſtator has exprefly charged tbe Reſiduum 
283 25 with the Payment-of. it, it is reaſonable a ſufficient Part ſhould be ab. 
the Goods in | propriated 


his Houſe ; | 
he ſhall not give Security 2vithout ſome Miſbebaviour or apparent Danger of Les; Security being always required 


upon Circumſtances. Earl of Pembrake and Sawyer; MS, Notes, 2. Term and Year, 
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| propriated | for that Purpoſe, and ſo it was. Stamway and Styles & 
contra, Mich. 8 Geo. 2. MS. Rep. 


32. The Defendant gave a Bond to the Plaintiff's Daughter, Pe- 


nalty 500 J. and in the Beginning of the Condition there was a Re- 
cital; that an Agreement has been made between the Defendant and the 
Plaintiffs Daughter, that a Marriage ſhould be compleated between 
them within twelve Months after the Date of the Bond; then the Con- 
dition «was that the Defendant ſhould pay the Daughter 500 l. in Caſe 
the Defendant ſhould not marry ber within the ſaid twelve Months. 
The Plaintiff's Daughter filed her Bill againſt the Defendant, /ug- 
gefting that be had got the Bond away from her by Force, and had can- 
celled it; and prayed that he might be compelled to execute a new Bond 
to her under the ſame Terms with the formen; and alſo prayed general 
Relief. To the Bill an Affidavit was annexed, that the Defendant 
had by Force taken the Bond from her, and had cancelled it, agree- 
able to the Courſe of the Court. The Defendant by his Anſwer 
{wore he did not take the Bond by Force, but that ſhe upon a Quarrel 
between them did deliver up the Bond to him, and told him ſhe 
would have nothing to do either with his Bond or him; and alſo by 
Anſwer flung ſeveral Aſperſions on the Daughter, as if ſhe was a 
common Whore, It was proved poſitively by one Witneſs, on the 
Part of the Plaintiff, that the Defendant had taken his Bond from her 
by Force, and had cancelled it; and another Witneſs proved that the 
Defendant promiſed to execute a new Bond to the Daughter to the 
ſame Effect as the former, but the Defendant had made no Proof at 
all in the Cauſe of any Kind; the Daughter died before the Cauſe 
could be-brought to a Hearing, and the Plaintiff her Mother took out 
Adminiſtration to her, and revived the Suit. Lord Hardwicke Chan. 
In this Cafe there are two Queſtions; 1. Whether the Plaintiff from 
the Nature of this Caſe has any original Equity to come into this 
Court for Relief. 2dly, Whether there is any Thing under the Cir- 
cumſtances of the Caſe to bar the Plaintiff of that Relief, As to the 
(1) I think the Plaintiff has ſuch Equity, which is founded on this 
Bond having been once executed, by which the Plaintiff might have 
had a Remedy at Law; and afterwards coming into the Hands of De- 
fendant, and being cancelled by him, where ſuch Caſe is of a Bond, 
it gives the Plaintiff not only Ground for a Diſcovery, but alſo Re- 
lief, becauſe the Admiſſion of the Bond by the Defendant's Anſwer, 
or proving that there was ſuch a one, would not be ſufficient to enable 
the Plaintiff to bring an Action, becauſe there muſt be a profert in 
Curia, and oyer may be prayed thereof. As to the ſecond Point 
it is objected, that it is only proved by one Witneſs that the Defen- 
dant took this Bond forcibly from the Plaintiff's Daughter, which the 
Defendant hath denied by his Anſwer upon Oath ; and it is generally 
true, that where the Equity of the, Bill was only proved by one 
Witneſs, and is denied by the Defendant's Anſiver, that there is not 
ſufficrent Ground to make a Decree, becauſe there is Oath againſt 
Oath ; but the Rule is miſapplied here, for in this Caſe the Plain- 
tift's Daughter was intitled to make the firſt Oath, which ſhe has 
done; and has alſo proved the ſame Matter by one Witneſs, ſo that 
this is only the Oath of the Defendant .in his Anſwer againſt two 
Oaths; but there is no Occaſion to rely upon this, becauſe the 
Anſwer is not a compleat Denial of the Plaintiff's Equity, but only 
a Confeſſion and Avoidance ; and then it is not ſufficient to ſay it is 
only proved by one Witneſs, for the Defendant ought to make out 

2 | his 


* 


1 
— 
* 
mo 


IT OT mn tf 7 
— — ' - 1 — 2 * * _ m 
— — x "42 2055... xz — — —ů 
* g — 


« fa 3 p . 
” - — — 
— —U—ũ—̃ 8 —— — < pu — 
n 4 _” — 


* 
„ OY EET " — ——— 


* 
1 n A 


a ona OT 


— 


a». * 


rr rr err, 
* , 4 - 6 . A * — — _ - * - 


22 — — 1 
A 
oO Somme 2 
ar — — — 
_ -— 1 


* 46 ———Y > « 
\ 


— — - 
— — 3 
* 


— <- wap- _ 
VO noi — — 
- —— * 


i 
GH 
3 ' ey” — 
* N 
% 


- 
— —_ a RATS 
3 
w 1 — — . — 8 
— — — 
* 


— 
—_— —— — — —— * 
— 
— * 4 3 
— 
: 2 ” \ * 


"I * 8 
—ů 
—— 
—— — 
- — 46.4 
—— * 
* 
——— 


_ — 
— wS— 
— — 
5 — - — 


. . eto tend es au —— ceo HR —_— 
— 
- 


g — . 


* 


Court. 
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29 Car. 2. 


his Avoidance; then again here is only one Witneſs that ſwears to the 


Bill had not averred or proved in the Cauſe that ſhe was ready to 


was ſuch a one, I muſt take it to be true; beſides, the Statute of 


88 n. Dy I —_ * Me . 


— 


taking of the Bond by Force, and cancelling, it; yet there is another 
who ſwears that after the Bond was got into the Defendant's. Cuſtody 
and cancelled, the Defendant promiſed the Plaintiff's Daughter to exc. 
cute a new Bond, which could be only becauſe he had got the former 
wrongfully, and cancelled it; and ſtrongly corroborates what was 
{worn by the other Witneſs, fo as to take it out of the Rules of the 
Court, that there can be no Decree where there is one Oath againſt 
another. It was farther objected, that the Plaintiff's Daughter by her 


perform her Part, and to marry the Defendant ; but it lies upon the | 
Defendant to ſhew that he requeſted her, and ſhe refuſed to comply; 
for the Condition of the Bond does not oblige her to requeſt the De. 
fendant, but puts the Performance upon him. Another Objection has 
been taken, that it does not appear the Defendant had any Remedy to 
compel the Plaintiff's Daughter to marry him, there being only a 
Recital in the Condition of the Bond, that ſuch an Agreement to 
marry each other had been made between them, but that no ſuch 
Agreement had been ſigned. on her Part in Favour of the Defendant, 
or any Evidence of it. The Anſwer is, I cannot take it the Defen- 
dant had no Evidence of ſuch a Promiſe, and as he has recited there 


Frauds and Perjuries does not require Promiſes of Marriage to be in 
Writing, but only Money to be given in Conſideration of Marriage. 
It has been ſaid, it is very pernicious to give Relief in ſuch Caſes as 
this, becauſe let the Woman behave ever ſo ill after the Bond given, 
yet that would be an Obligation on the Defendant to marry her, or 
pay the Money. But this Court would relieve againſt ſuch Bond; if 
the became abandoned and profligate, ſo as to put herſelf under dif- 
ferent Circumſtances than ſhe was at the Time of making the ſame; 
but here is no Proof either that it was an improper Match, or that 
the Daughter ever mifbehaved herſelf, Then the Caſe is no more 
than this; here is a Bond given to a Woman of very good Character 
to marry her within a Year, or to pay her a Sum of Money; as to 
the Caſe of Key and Bradſhaw, 2 Vern. 102. that is a very general 
Reaſon, and would hold good in all Contracts of Marriage to be exe- 
cuted, either in the Eccleſiaſtical Court, or by Damages at Law; but 
in that Caſe it was clearly an improper Agreement, and ſuch as from 
the Nature of it was not right, that the Miſtreſs ſhould marry her 
Servant, which might be Evidence for the Court to believe ſhe was 
drawn into it. It has been objected, that this Bill is brought for re- 
covering a Penalty ; but that is taking it wrong, for it is only the 
Damages that have been adjuſted and agreed on between the Parties 
themſelves; and if in an Action at Law upon a Promiſe of Mar- 
riage the Plaintiff had recovered ſo much Damage, the Court would 
not have relieved againſt it, In this Caſe the Court made a Decree 
that the «Plaintiff ſhould have the 500 J. and Intereſt from a parti- 
cular Time, with Coſts. March 1, 1738. Atkins and Parr, at Lin- 
colns-Tin_ Hall; MS. Rep. 


Court 
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Creditor aud Debtor. 2:49 


court at Chancery on the Petty-Bag.Dide... 


RT . — Plaintiff gets Judgment in the Petty-Bag, after which. 3 Will, „ Rep. 

(112194 e is ſtoppe dy an Inj homey "for two or three Years, eg 36. Ha 
that . laat in the amen: could nagt regularly ;ſne out Execu- Oe! N 
tion Without a Sci. Fu. moved that the Plaintiff at Law might; under and a wow! 
theſe Circumſtances, ſue out Execution without" a Sti. Fa. and not Harrington, 
ſuffer by the Act of the Court. But King C. ſaid, he would not 7 ke = 

alter the Courſe of the Court, but would take Ce to preſerve it; and P. The 


and it being above a Neat and a Day ſince the Judgment obtained, BA by way 


he ordered the Plaintiff to ſue out a Sci. Fa. Hl. 1729. Hoag jor Ther mg 
and Earl of Warrington, MS, Rep. 1. : this Caſe the 


5 
Plaintiff Hod. 
r could not have taken out Execution, and continued it by Vicecomes non * t breve, agreeably tc to what was ſaid 
by the Court of B. R. in the e Booth and Bouth, Salk. 3. | 


” =: b. XXVIII. 


Barbaabes lia- 


ble to a Debt 
contraQted here, it was ſaid, the Method is by Procuration from hence under the Seal of the Mayor of London, 


and getting that recorded there or an Acknowledgment of the Debt by the Owner of the Plantation upon the 


Place will doit. Trin. 1687. Vide 1 Vern. 460. Noel — . 


(A) How far Creditoꝛs are TING: in Equity. 
(B) Concerning Agteements between Debto2 and Creditoz, 


yung ugh a P2ovilion by Deed ( or Will fo2 Payment of 
ebts, &c. 


(D) The ©wer and Manner in which Debts wal be pald. 
(E) Compoſition of Debts (a). (a). Vide (B) 


(F) What Conveyance or Diſpoſition ſhall be fraudulent as? 
to Creditoꝛs. 


(G) Where there is Money due on two Contrais, and a 
general Payment is made, to the diſcharging of which 
Contract ſuch Payment wall be applied. 


Vor. II. . (A) Pow 


Creditoꝛ (4 ) and Debtoz. hr 
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250 Creditor and Debiar. 


/ 
; N * St; tg > 4248 5 2 rr ed tr Wert 2 

( Tre,Te- (A) How far Creditozs are fa vonted in Eqaity(a), 
jected his 3 : ; f 5 ry 

real and perſonal Eſtate to the Payment of his Debts, and his perſonal Eftate alone 'not Being 'ſufficienf to dif: 
charge all his Debts, the Queſtion was, whether under thefe Circumſtances the Teſtator's | Widow [ſhoulf retain 
her Paraþhernalia ; and Lord Chan. 1 that another Fund (i. e. the rea! Eſtate) being ſubſtituted in Aid 
of the, Perſonal, the Widow ſhould be allowed to retain her Parapbhernaliu, which are not to be\applied bit ir 
Caſe of Creditors; and of Neceffity.: Mich. 1 Gea. '21 (6)* Bingbhum and Ernelty,c MS. Rep. Another MS. Rey; 
8. C. and P). (3) 2. If che Term and Year is right t. Of) 1 
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of pod Years, and then limits the Land to the old Uſes, 
5 and makes his Will, and deviſes all his Lands for Payment 
ef his Debts. The Court thought that the Equity of Redemption 
ſhould be Aſſets to ſatisfy Creditors, or a ſuhſequent Grantee, of an 
Annuity, Note; The Redemption was limited to him, bis Heirs or 

Aſſigns. Hil. 1691. Feſſet and Auſtin, Prec. in Chan. 39. 
But in this 2. J. S. upon his Marriage with M. veſted a Term in Truſtees, 


_ ir was uon Truft to raiſe 3000 I. for younger Children, and 3000 J. for ſuch 


Man who had Les and Purpoſes as he ſhould appoint. He appoints 3000 J. to be 
Power to raiſe raiſed for his Daughter, and the other 3000 J. he appointed to be 


=o gg 5 raiſed, and by his Will gave the laſt 3000 J. to his Daughter alſo, 


made no Ap- and died. The Creditors brought a Bill to have the laſt 3ooo li ap- 
peintment for lied as Aſſets, towards Payment of their Delts. Decreed acgffd, tor 
railing it, the 4 ; : f "> a 3 

Creditors can- J. S. having appointed it to be raiſed, it was in the Nature of his per- 
mot make this ſanal Eſtate, and the Debts ſhould take Place before the Legacy given 


Aſſets, and , ja 
raiſe the Mo- to his Daughter. | Hil. 1704. Lord Cornwallts's Cale, 2 Freem. Rep. 


_ E AENANT in Tail ſuffets a Recovery to let jn 4 Mottgige 


ney purſuant 279. * | o 3 
to the Power; | 34+; EA FIR \ Of 99 * 

but in the Caſe in Queſtion the Money was appointed to be raiſed, which made the Difference. Bid. 

For Den. 3. 4000 J. was put into Truſtees Hands upon the Marriage of A. 
e ee with B. to be laid out in Lands to be ſettled upon the Huſband for 


Heir at Law Lie, Remainder to the Wife for Life for her Jointure, Remainder 
1 to the firſt, &c. Son of the Marriage in Tail Male, Remainder to the 
claims the Heirs of the Body of the Huſband, Remainder 7 his:right Heirs in 


claims the 


40007. as real Fee, The Wife dies, leaving Iſue a Son, and then the Huſband dies 
Eſtate de. before the Money was laid out in Land, and deviſes. all his Eftate bath 


ſcended to 


him, was cited Teal and perſonal to Truſtees during the Minority of bis Son, and for 
by Mr. Vernon his Benefit ; and in Caſe the Son dies before 21, then he gives ſeveral 


Ke a 4 Legacies, and the Reſidue of his perſonal Eftate to Charitable Uſes, &c. 


TFermin, Temp, The Son died before 2 1; the Creditors bring a Bill againſt A.'s Exe- 


Hale C. B. cutors, and his Brother, who claims the 40001. as real Eſtate, and 
which was the 


fir Caſe 719t ſiebject to Debts by ſample Contract, ſuggeſting the want of per ond! 
where Truſt Aſſets to pay bis Debts, without the 4000 l. be taken» as Money, there 


3 X being left no Iſſue of the Marriage, and the Whole would have veſted in 


Lands, was A. if he had outlived his Son, &c. and the Confideration of the Mar- 
me a be real riage Agreement extends no further than the Iſſue of the Marriage, 
"ooh and not to the general Heir of the Huſband, &c. Harcourt C. would 


Atkins and 
Atkins Temp. not 
efferies ; and 

ſuch Truſt Monqy foall be taken as real Eſtate, and ſhall go to the Heir, and not to the Executor, though the 
Articles be filent as to the Remainder in Fee; and the Limitation of the Articles went no further than the ue 
of the Marriage. So a Wife hall huve Dower of ſuch Truft Moncy, and a Huſband ſpall be Tenant by the 
Curteſy, &c. But Harcourt C. did not think the Caſes cited' came up to the principal Caſe ; the firſt Caſe wa- 
in Fawour of the [ſue of the Marriage, and not for a collateral Hei,; and in the ſecond Caſe the Diſpute ua 
between the Heir and the Executors, but not of Creditors.- So in Dower and by Carthy it has only been 
carried againſt Executors, and that does not come up to the Caſe of Crediturs, bid. 


—— — 


Creditor and Debtor. 
not now give his Opinion, if the 4000 J. ſhould be taken in Equity 
to be real Eſtate againſt the Creditors by /mple Contract for the Benefit 
of a collaleral Heir at Law, but referred the Account of the perſonal 


Eſtate of A. to the Maſter, to fee if that be ſufficient to pay the 
Debts by /imple Contract; for if ſo, then his Lordſhip ſaid, this Point 

cannot come in Queſtion. 13 Fuly, 13 Ann. Fulham and Jones & 

47, Viner's Abr. Tit. Creditor and Debtor, (A) Ca. 18. 

4. A Bill by a Judgment Creditor to open a Decree of Forecloſure to Note; In this 
which Suit he was not a Party, ſuggeſting Fraud and Contrivance . e be 
tween Mortgagor and Mortgagee to cheat him of his Debt. The Mort. ing an 8 
gagee pleaded the Decree of Forecloſure, and Purchaſe of the Equity Perſon, was 
of Redemption; and by Anſiver denies the Fraud, but admits he had ER * 
Notice of the Judgment when he brought bis Bill to foreciaſe, but did te anfecer Cofts 
not know the Perſon who had got Tudgment, nor obere to find bim, in ca fe aid 
and for that Reaſon did not make him à Party to the Suit. The 4 © 
Mortgagor by his Anſiber admits the Mortgage, but ſays he was in 
Priſon at the Time of the Forecloſure; but owns he employed a 
Solicitor to appear for him, &c. that being very foor and neceſſitous, 
and in Priſon, he was prevailed on to aſſign his Equity of Retlemption 
or 20 Guineas, tho the Eſtate is worth a great deal more. Per 
Cooper C. Since the Mortgagee had Notice of the Judgment before the 
Forecloſure and Purchaſe of the Equity of Redemption, the Plaintiff 
may go before the Maſter, and be at Liberty to /urcharge or falſify 
the Mortgagee's Account, but the Mortgagee is not to account for the 
Profits fince the Decree of Forecloſure ; and Plaintiff being a Judg- 
ment Greditor, and not a Party to the Bill of Forecloſure, may redeem. 

Mich. 2 Geo. Bird and Ganay, Thid. (A) Ca. 20. 

5. A Bill was brought for a Sale of Defendant F.'s Eſtate for Satiſ- Mi, Ne 
faction of Creditors by Mortgages and Judgments. C. a Papiſt profeſt, fays, another 
had a Mortgage for 2400 J. upon the Eſtate prior to Plaintiff's Mort- orgy 
gage, and he had alſo a Judgment ſubſequent to Plaintiff's Mort- that one o 
gage, and to ſeveral other Judgments, 'and to other Creditors ; the Judgment 
Queſtion was, among the Creditors, who ſhould have the Priority in e _ 
Payment, the Eſtate not being ſufficient to pay off all the Mortgages $a. and taken 
and Judgments, Per Parker C. The Mortgage to C. being a Papiſt gr . 
profeſt, is void by the Strat. 11 & 12 V. z. for that is an Intereſt in 1 Which he 
Land; but as to the Judgment, though a Papiſt cannot take out an ſays, Quere, 
Elegit, for that gives him an Intereſt in the Moiety of the Debtor's 3 7 T 
Lands, yet if Lands are decreed to be ſold for Payment of Debts, let in, in a 
Equity ought to aſſiſt the fair Creditor (though a Papiſt profeſt) in Court of E- 


obtaining a Satisfaction for his Debt; and when the Land is ſold and 8 


| a Satisfaction 
turned into Money, why ſhould not he be paid his Debts out of that out of the 


Money as well as another Perſon ? Ordered all the Lands to be ſold, Money raiſed 
by Sale, unleſs 


and an Account ſtated of the Debts, and their Priority; and if there he will dit. 


be ſufficient to pay all the Creditors, then the Money to he ſo ap- charge the 
: Execution at 


plied ; but if there be a Deficiency, then, upon the Maſter's Report 1,03 J. 
the Court to determine as to the Preference of the Creditors. Hi. liver the De- 


6 Geo. 1. Lowther and Fletcher & ol, Viner's Abr. Tit. Creditor and _—_— 28 
Debtor, (E) Ca. 4. 3 Will. Rep. 40. 8. C. Hil. 1719. in a Note. the Ce. S. 


this Creditor 
has concluded himſelf from taking out any other Execution as long as Defendant lives; but indeed, if Defen- 


dant dies in Priſon, after his Death Creditor may ſue out an Eligit or Fi. Fa. but as long as his Body remains 
in Execution, no other Execution can be ſued out againſt him. 6:4. 


— 


6. J. S. made a Jointure upon AM. his Wife, after Marriage, of 
Lands which were his Father's, in Bar of Der, and the Father 
| Joined 
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a 


Joined therein; the Uſes in the Settlement were to the Ve of the Fut ber 
for Life, then: to the Mother for Life, Remainder to the Uſe of J. 8. 
for bis Life, Remainder to M. his Wife (the D-fendant) for ber Life 
in Bar of Dower, &c. J. S. deviſes his Lands in Truſt. for Payment of 
his Debts, and died, living the Father, and then a Judgment Creditor 
(and who was Adminiſtrator with the Will annexed to F. S. as being 
the largeſt Creditor, the Truſtees under his Will being deceaſed, or 
refuſing to. act) brings a Bill againſt the Widow and others of F. Ss 
Creditors, to have an Account of the Eſtate, Sc. The Wife by her 
Anſwer would wave the Settlement, as being made after. Marriage, and 
not to take Effect in the original Creation of it immediately upon the 
Death of her Huſband, as the Statute about Jointures requires, for the 
Father might outlive F. S. and in Fact did jo, and ſo might the Mother; 
and tho' they are ſince dead, yet that will not make the Jointure more 
binding; ſhe therefore inſiſted upon Dower, But Parker C. ſeeing that 
if ſhe waved the Settlement-the Lands would go to the Heir at Law, not 
ſubject to the Payment of any Debts, ſince it never was Part of the Teſta- 
tor's Eſtate, the Father outliving bim, and that if the was to have 
Dower, «he Aſſets would fall ſhort ; and that what the Wife did was 
in Favour of the Heir at Law, to the Prejudice of the Creditors, His 
His Lordſhip Lordſbip decreed that ſhe ſhould take the Eſtate for her Life under the 
ſaid, that this Sert/ement, but that ſhe ſhould aſſign it over in Truſt for the Cred:tors, who 
ban what was Loud convey to ber 4 Third of ber Huſbands Land for her Dower, free 


agreeable to From Incumbrances. Eaſt. 8 Geo. 1. Mills and Eden, Lucas's Rep, 487. 


what the 
Court does in other Caſes ; as in decreeing a Judgment Creditor, who has his Election at Law to reſort for his 


Satisfaction to either rea/ or perſonal, to make ſuch an Election as /imple Contract Creditors may not be de- 
frauded. id. 489. | 


* 
— * — 
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. A Creditor cannot ſue one Co-executor alone without the other, 
nor as Reſiduary Legatee. Hl. 10 Geo, 1. Scurry & Ux' and Morſe, 
2 Mod. Ca. in Law and Eq. 89. 
Note; In this 8. A. ſeiſed in Fee, and indebted to ſeveral by Bond, in which he 
Gee (here 997 bound himſelf and bis Heirs, deviſed bis Lands to B. for Life, Remain- 
155 NIN 50 der to the firſt, &c. Sons of B. in Tail Male, Remainder over, with a 
Payment of - Power to B. the Tenant for Life, to leaſe for one, tuo or three Lives, at 
_ the old Rents, which were very ſmall and Conventionary Rents, the Lands 
lying in the Weſt of England. B. took the Profits, and raiſed conſider- 
able Sums by Fines on Leaſes, On a Bill by the Bond Creditors, the 
Maſter of the Rolls decreed the perſonal Eſtate to be firſt accounted for, 
and then B. to account for the Rents and Profits of the real Eſtate.— 
Macclesfield C. on Appeal, held it ſufficient that B. keep down the 
Intereſt, and that as A, died ſeiſed of ſome Lands let for Lives at 
Conventionary Rents, and others at Rack-Rents, he directed firſt the 
Sale of the Lands let at Rack-Rents, and if thoſe not ſufficient for 
Payment of the Debts, then ſo much as is requiſite of the Life Lands, 
and to account for the Fines of ſuch of thoſe Lands as ſhall be ſold, 
to be taken as Part of the Purchaſe Money ; but if the Lands at 
Rack-Rent be ſufficient, then B. not to account for the Fines, be- 
cauſe the Deviſee in Remainder will have the ſame Benefit of raiſing 
what Money he can by Fines, and ſo every one in his Turn will en- 
joy the like Liberty. Trin. 1724. Manaton and Manaton, 2 Will. 
Rep. 234. 5 
9. Where Debts by Specialty, which are a Lien at Law on the 
real Eſtate, are diſcharged out of the perſonal Afﬀſets by Executors in 
Eaſe of the Lands, the Creditors by /imple Contract ſhall ſtand in the 
Places of the Creditors by Specialty to have thetr Debts ſatisfied " 
-” | . 0 
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of the Lands; and the Court decreed: the Lands to be fold for that 


Purpoſe, and the Infant Heir to join in a Conveyance within fix 


Mouths after he comes of Age. Trin. 11 Geo. 1, Charles and An- 
drews, 2 Mod. Ca. in Law and Eq. 151, 153. 
10. Bill by Creditors of Teftator, and one of the Reſiduary Legatees, 
againſt @ Debtor to the Teftator's Eſtate, the Executors and the other 
Refiduary Legatee, to compel the Debtor to pay his Debt to ſatisfy their 
Demands. And per Lord Chan. The Bill is totally improper and in- 
conſiſtent. with the Principles of Law, and the Rules of this Court ; 
contra by an Executor, the Repreſentative of the Teſtator. The 
whole Management of the Eſtate belongs to the Executor, and the 
Right of it is veſted in him, and not to be token out of him by 
Creditors or Legatees, If he releaſes and is /olvent, it is a Devaſba- 
vit, and he is anſwerable Hhimſelf for the Sum releaſed to the Cre- 
ditors and Legatees. If Colluſion and Inſolvency, it may be proper to V% the Caſe 
come here for Satisfaction againſt the Debtor, but it muſt be always — NN 
upon ſome ſpecial Caſe, which is not pretended either by the Bill or 254. Ca. 14. 
at the Bar; and for the many Inconveniences that would attend that 
Method of Proceeding, (except a Caſe particularly circumſtanced) the 
Bill muſt be diſmiſſed, but without Cots, becauſe it might kave been 
demurred to. Mich. 11 Geo. 2. Bickley & al. and Donington, MS, 
Rep. 
5 One owes a Debt by /mple Contract; fix Years paſs, whereby 
the Debt is barred, after which the Debtor by Will charges his Lands 
with. the Payment of his Debts (a). Lord Chan. King and Raymond tn) Fide Sail 
C. J. obſerved, that it had been held, that ſuch Will (5) revives the 154. and 2 
Debt, in Regard the ſame, though the fix Years are paſſed, continues . 141. 
ſil} to be a Debt in Conſcience, Micb. 1730. Jones and Com” Staf- 3 and 


ford & al,, 3 Will. Rep. 79, 89. (5) 2. If a 

| a Man were to 
deviſe his perſonal Eſtate in Truſt to pay his Debts, whether would this as creating a Truſt revive a Debt barred 
by the Statute, or would not ſuch Deviſe be merely void, as ſaying no more than the Law of Courſe ſays, (gs. 
that a Man's perſonal Eſtate ſhall pay his Debts ? And if the Teſtator ſhould ſay, that his perſonal Eftate ſhould 
not be liable to pay his Debts, or that his Book Debts ſhall be paid thereout before his Bonds, ſuch Will would be 
plainly void. 4bid. 89. in a Note by the Editor. 


12. A Legacy of 1000 l. was bequeathed to a Feme Sole Infant, xi; The 
charged upon Land, and payable at 25. She took a Huſband, who of- S. C. is in Sc. 
ſigned the ſame during ber Infancy to J. S. in Conſideration of 7 50 l. 5 1 
and afterwards ſhe attained her Age of 25. Lord Chan, King Ge- * not ap- 
creed the Aſſignment good, and that J. S. was intitled thereto, with pear.— Yiae 


Intereſt from the Wife's attaining the Age of 25. (r). Nu. 1731. Tit. {ſign 


5 f ment, P. 8g. 
Duke of Chandos and Talbot, 2 Will. Rep. 603, 609. - Ca. 13. and 
* W m7 HOWE Nr „ . the Notes 
there. lle) It was inſiſted againſt the Aſſignment, that it was made for leſs Money than was really due, 


Viz. 740 J. inſtead of 1000 J. Anſwered, that the Intereſt of the 750 J. from the Time it was paid to the 
attaining 25. and the Hazard of the Wife's dying before that Age, made it a dear Bargain; and that with Re- 
gard to any Judgment or other Creditors of the Huſband, as they claimed under him, and had no ſþrcifick Lien on 
the Legacy, they could not be in a better Condition than he himſelf was. Bid. 


13. A. the Father and B. the eldeſt Son reſettle an Eſtate 7o the 
Uſe of A. for Life as to Part, then to Truſtees for 200 Years, to raiſe 
1100 l. fo be paid to C. the ſecond Son awithin fix Months after A.'s 
Death, or as ſoon after as the ſame could be raiſed, and in the mean 
Time Intereſt from A.'s Death for his Maintenance, Remainder to B. 
the Eldeſt, &c. C. died indebted, and two Years after him A. died, 
from whom a good Eſtate came to B. The Creditors of C. cannot 
have this Portion raiſed, the Contingency upon which it was payable 
never happening. 24 May 1736. Bradley and Powell, Ca. in Eg. Temp, 
Talbot 193. 
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Vide Bicklly 14. Where there are proper Perſons to get in the Eſtate of another, 
= == „ Chancery will not ſuffer the Creditors of the Teſtator to bring a Bill 
253. Ta. 10. in order to get in that Eſtate ; but if the Executors will collude with 
' a Debtor, there is no Doubt but a Creditor may bring his Bill in order 

to take Care of the Eſtate, and charge the Executors with ſuch Col. 

luſon. Per Parker J. who ſate for Lord Chan. Hardwicke, Eaſter 


1740. Franklin and Fern, Barnard. Chan, Rep. 32. 


| (B) Concerning Agreements between Debtoz 
* and Credito2, | 


jo ONES - i. *F by Will deviſes the Surplus, after Debts and Legacies paid, 
3 N * to his Wife, and makes A. and B. his Executors. The Cre- 


1700. Lord ditors fearing want of Aſſets, compound with the Executors for lek 


232 than their full Debts, but Aſets afterwards came in. On a Bill by 


is not S. P. the Wife for an Account of the Surplus, the Executors would have 
let in the Creditors to their full Debts, which would have reduced the 
Surplus to little, But Lord Chan. ſaid, he would not ſet aſide the 
Compoſition the Creditors had made, they having no Bill for that Pur- 
poſe, and only come in before the Maſter, and therefore muſt abide 
Another Point by the Compoſition. Mich. 1699. Lord Caſtleton and Lord Fanſhan, 


in this Caſe Prec. in Chan. 99, 100. 
was, whether ; : 
the Creditors ſhould be ſent to Law to recover their Debts, and the iy be ordered to make a Defence in the 
Executors Place, and ſo be enabled to bar them by Pleading the Statute of Limitations, which the Executors 
would not do. But Lord Chan. ſaid, he could not conſent that the Statute of Limitations ſhould be pleaded, 
therefore their Debts muſt be paid. 4b:d. 100. 


2. A. was Executor and Deviſee in the Will of F.S. and received 

the perſonal, and the Rents, c. of the real Eſtate, but in a Suit in 

Equity touching the Will, being decreed to be but a Truſtee, he was 

ordered to account, and on an Account was reported to be indebted 

to B. the Defendant and Ceſtuy que Truft in 4000 JI. The Decree was 

affirmed in Dom Proc” ; afterwards A. went beyond Sea, and being 

. there, a Compoſition was made, by which A. was to pay a ſmall Sum 

70 B. and B. was to indemnify A. from the Teſtator's Creditors. A. 

being threatned with Suits from ſome of the Teſtator's Creditors, 

His Lordſhip Þroyght a Bill againſt B. to indemnify him, Cc. And Macclesfield C. 
ſaid, it muſt decreed that B. execute his Part of the Agreement, and indemnify A. 


2 is againſt the Teſtator's Debts, Mich. 172 1. Pollen and Sir John Hu- 


the Power of bard, I Will. Rep. 757. 


B. to make a . | ' 
Compoſition of this Demand, and to releaſe (if he had pleaſed) the whole Debt; that it was very lawful eithg 
for 4. to aſk a Compoſition, or for B. to grant it, wherefore all that Equity ought to guard againſt is, if 
zo Fraud be uſed in obtaining the (Releaſe or) Compoſition ; that this Cafe is ſtronger, as it was B. who firſt 
propoſed a Compoſition. Beſides, 4. having gone out of the Reach of Juſtice, it might be for the Benefit of 
B. to accept of this, tho' a ſmall Compoſition, His Lordſhip took Notice, that there had been a fair Repre- 
ſentation on the Part of A. and a juft Campliance by B. and in a great Meaſure executed by A. therefore decreed, 
Sc. Mid. 752.——Fide (E) Ca. 3. 


3. Equity on a Petition and with the Conſent of the Wife and her 
Truſtees, (who had about 5 or 6000 J. Portion of hers in their Hands, 
in order to compound with the Husband's Creditor) will order Part 
of the Truſt Money to be paid to the Creditors, in Diſcharge of the 
Huſband's Debts. Some of the Creditors at executing the Deed of 
Compoſition took private Securities, pcft. dated, and for Part of their 
Debts, beſides their Share with the Reſt of the Creditors. His Ho- 
nour thought this underhand Dealing a Fraud. on the Wife, on the 

= Truſtees, 


ns Re ik i I. 
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3 * on the Court, therefore directed all ſuch Securities to 


be ſet aſide, and delivered up by the Creditors to the Huſband, Mich. 
1721. Middleton and Lord Onjlow & al, 1 Will. Rep. 768. 


ncerning a P2oviſion by Deed or Will. 
(a) foꝛ Payment of Debts, &c. (a) Vide Tit: 


Deviſe; P. 


1. F Having ſeveral young Children, and being much in Debt, con- 
veyed Part of his Lands in Truft for Payment of his Debts, 
and by another Deed conveyed other Part to Truſtees for Maintenance 
of his Children. This aff Conveyance being voluntary, was declared 
void as to Creditors, but good againſt S. himſelf, and therefore if his 
Creditors ſhould fall upon thoſe Lands for a Satisfaction of their Debts, 
and thereby ſtrip the Chi/dren of their Maintenance, the Children 
ſhould have a Recompence out of the Reſidue of the Eſtate which S. 
had reſerved to himſelf for his own Maintenance ; and compared it to 
the Caſe where Creditors that have @ Lien upon the Land take their 
Satisfaction out of the perſonal Eftate, which was liable to other Cre- 
ditors of an inferior Nature, who have no Lien upon the Land; theſs 
Creditors in Equity ſhall ſtand in the Place of the other Creditors 
who had a Lien upon the Land, and have a Satisfaftion out of that in 
their Stead ; this Caſe is the ſame, for tho' the Conveyance was vo- 
luntary in the Father, yet he is bound by Nature to provide for his 
Children, and it is a fort of a Debt. Per Cowper C. Mich. 4 Geo. 
Sneed & aP and Lord and Lady Culpepper, & econtra, Viner's Abr. 
Tit. Creditor and Debtor, (D) Ca. 7. 

2. Lands given in Truſt, or deviſed to pay Debts and Legacies, 
ſhall be deemed in Equity as Money in Reſpect to Creditors and Le- 
gates, but not in Reſpect to the Heir or Reſiduary Legatee, 2 Mod. 
Ca. in Law and Eg. 171. | 

3. A Will begins, As fo all my worldly Eſtate, my Debts being firſt 
paid, I give, &c. the real Eſtate is liable to the Debts, nothing being 
deviſed till the Debts are paid. Hil. 1730. Harris and Inglegew, 
3 Will. Rep. 91. 

4. J. S. by Will charges all bis worldly Eſtate with his Debts, and 
dies ſeiſed of Freehold and Copybold Eſtate, which he particularly diſpoſes 
by the Will; the Copybold, tho not ſurrendred to the Uſe of the Will, 
yet ſhall be applied to the Payment of the Debts par! paſſu with the 
Freehold. Decreed by Jekyll, Maſter of the Rolls, Hil. 1730. Har- 
ris and Ingledew, hid. g1, 96. 

5. A Deviſe of one's Land after Debts paid, is a Charge of the 
Debts on the Land. Trin. 1735. King and King and Ennis, 1bid. 
355, 359- | 


(C) Co 
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(a) In Caſe of 


(D) The Oꝛder and Manner in which Debts 
legal Aſſets, | (hall be patd (a). , 
all Creditors | 


ſhall be paid according to the /zga/ or.equitable Lien they have on the Aſſets in a-Conr/e of legal Adminiſtration. 
MS. Notes. If A. has a Jointute of Leaſehold Eſtate, with Covenant that it is of a confiderable Value, and 
the Term is aſſigned to her Truſtee, yet ſhe ſhall not hold the Lands againſt other Creditors till the Deficiency in Value 
is made up, but muſt come in ratably with them, uch Covenant not being any ſpecific Charge on the Lands. MS, 
Notes. 


4A Was indebted 1 500 J. whereof 5007. was ſecuted by Mortgage, 
and the Reſidue by Bond; A. before his Death made a Leaſe 
of all his Lands to Truftees for Payment of his Debts, which was 
worth about 1200/. A.'s Heir after his Death ſells as much Land 
as pays 1400 J. whereof the Mortgage was Part, (which was more 
than the Value of the Truſt Eſtate). P. who was a Creditor for the 
other 100 J. brought his Bill againſt the Heir and the Truſtees to 
have his Debt ſatisfied out of this Truſt Eſtate. It was inſiſted for 
the Heir, that having paid as far as the Value of the Truſt Eſtate did 
extend, he ought not to have his Lands charged any further, But it 
was ruled by Lord Chan. That ſince the Truſt Lands were not ſuffi- 
cient to ſatisfy the whole Debts, the Heir, and the Truſtees and the 
Mortgagee, ſhould not juggle together to cheat other Creditors by pay- 
ing the Mortgage firſt off; but on the contrary, the Truſt Lands 
ſhould be applied in the firſt Place for the other Debts, becauſe te 
Morigagee could be at no Damage, being ſecured by this Mortgage ; 
but on the contrary, if the Mortgagee ſhould be firſt ſatisfied, the 
other Creditors might loſe their Debts, and ſo the Plaintiff in this 
Caſe had Relief for his Debt. Eaſt. 1680. Povy's Caſe, 2 Freem. 
Rep. 51. | NOT. 

4 jp is Tenant for Life, ſubje& to a Mortgage of 15000 / to B. 
Remainder to F. S. in Fee; A. acknowledges a Statute to C. for 500/. 
and afterwards A. ſells his Eſtate for Life to J. S. for 30907. who 
had no Notice of the Statute to C. The 3000 l. was borrowed by F. §. 
of D. who likewiſe paid off the 1 5000 J. and took an Aſſignment of 
the Mortgage for the 1 5000 J. and alſo charged with the 3000 J. and 
J. S. covenanted to pay the Money, and the Equity of Redemption is 
limited to him, and D. covenanted on Payment to aſſign to J. S. or as 
he ſhould direct. J. S. acknowledged a Statute to E. who had no 
Notice of the 500 J. Statute to C. and after deviſes the Lands to A. 
and charged with Debts and Legacies, Decreed that B. muſt come 
in laſt of all even after Debts and Legacies ;- and affirmed by Lord 
Keeper, with the Aſſiſtance of Trevor J. C. and Blencowe J. and com- 
pared it to the Caſe of a third Mortgagor buying in a firſt, Eaſl. 
1701. Blake and Hungerford, Prec. in Chan. 158. 

3. An Incumbrance by Judgment being a Lien on the Land, if mads 
prior to the Grant of an Annuity, ſhall be preferred before the Grant 
of the Annuity, becauſe bis Charge on the Land is poſterior. Per 
Lord Chan. Eat. 7 Ann. in the Caſe of Daviſon and Goddard, Gilb. 
Eq. Rep. 66. | 

4. Where a Perſon who has a Bill of Sale of Goods for ſecuring a 
Sum of Money lent, ſhall be preferred to a Judgment Creditor, Vide 
the Caſe of Buchel & al and Roiſton, P. Ca. 

Gilb. Eg. Rep, 5. F. S. a Freeman of London, by Will (made about 24 Vears 
32. S. C. in ſince) deviſes one Third Part of his perſonal Eſtate to L. his Wife, 
alien wervir. and the other two Thirds to his Children, and dies, leaving only 

4 two 
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two Daughters C, and D. who afterwards died inteſtate and unmar- 
ried. L. poſſeſſed herſelf of the whole Stock, and carried on the 
Trade, and ſometime after married E. who alſo employed the whole 
Stock in Trade, without making any Diſtribution to the Children. 
On a Treaty of Marriage between G. and C. the Daughter, a Com- 
putation was made of what Fortune would be coming to C. and the 
ſame appearing to be ſhort of what G. expected, E. agreed by Parol 
to make up her Fortune 4000 J. and paid 2 500 J. of it. E. about 
four Vears after the Marriage makes his Will, and entred into a Bond 
to G. for Payment of the 1 5 J. but kept the Bond himſelf, but 
ſhewed both the Bond and Will to G. whereby he had likewiſe given 
G. and his Wife a Legacy; and ſometime after E. died indebted to 
ſeveral Perſons; the Agreement by E. to pay the 4000 J. and the 
Execution of the Bond, was proved. Harcourt Lord Chan. thought 
the Bond made to long after the Marriage as four Years could not be 
tacked to the Agreement, ſo as to make it any Evidence in Writing 
of that Agreement, eſpecially on the Circumſtances that the Bond was 
then made, without any Application of G. and C. and was not deli- 
vered into his or her Cuſtody ; and that it being made at the Time 
the Will was, and ſhewn to them with his Will, and after his Death 
found with his Will, he looked on it only in Nature of a Legacy, 
and voluntary as againſt his own Creditors, and to be poſtponed to 
them. Trin. 1713. Looffes and Lewen, Prec. in Chan. 370, 372. 

6. Executors in Equity as well as at Law may prefer any Creditor a 
in equal Degree, or after an Action at Law brought by one Creditor 
may confeſs Judgment to another. At the Rolls, Mich. 1715. Waring 
and Danvers, 1 Will. Rep. 29 5. 

7. J. S. by Will deviſes his Lands for Payment of his Debts; Bonds 
and /imple Contract Debts ſhall be paid equally, but if by Will he 
only charges his Land with the Payment of his Debts, ſo that the Lands 
deſcend charged with the Debts, (and conſequently are legal Aſſets by 
Deſcent as to the Bund Creditors, and charged only in Equity by the 
Will as to fimple Contracts) the Bonds ſhall be preferred before the 
ſimple Contract Creditors (a). Decreed per Parker C. Eaſt. 1718. (% But if he 


Freemoult and Dedire, & econtra 1 Will. Rep. 429. tir before 
any Action 


brought has ſold the Lands, and then the Bond Creditors had brought their Actions, they ſhould have been paid 
only their Share out of the Aſſets ; and it is obſervable, that by the expreſs Words of the Statute of 3& 4W. 
& NM. cap. 14. (of frauculent Deviſes) abhere there is any Deviſe or Appointment by a Will of Londs for Pay- 
ment of Debts or Childrens Portiors, according to an Agreement before Marriage, other than the Heir at Law, 
fuch Will ſhall be of Force. Per Lord Chan. Bid. 431. 


8, Whether a Judgment Creditor may as well ſecure himſelf by 
buying in a prior Incumbrance, as a ſecond Mortgagee may by taking 
an Aſſignment of the firſt Mortgage. Vide P. Ca. 

9. The late Earl of Vinchelſea died ſeiſed of ſome Lands in Fee, 
and conſiderably indebted by Judgment and ſimple Contract, and after 
the Death of the ſaid Earl, and before the Eſſoin Day of the next 
following Term, many of the Judgment Creditors delivered H. Ta. to 
the Sheriff, and took the Goods and Furniture in Execution, where- 
upon the ſimple Contract Creditors petitioned (for it did not come 
before the Court upon Bill) that the Judgment Creditors might be 

aid out of the Land, or at leaſt that as to ſo much as the Judgment 
Creditors had by taking it from the per/onal Eſtate exhauſted the 
ſame, they (the fimple Contract Creditors) might ſtand in their Place, 
and be paid out of the Land. Sed per Cur', The Rule of Equity is 
very juſt, but not applicable to the preſent Caſe : Here the Judgment 
Creditors have lodged their Writs of Exccution with the Sheriff in 7he 
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Jame Vacation that the Party died, it relates to the Te eſte of the Writ as 
to all but Purchaſers; and conſequently by Relation the perſonal 
Eſtate, of which the ſimple Contract Creditors would avail them. 
ſelves, as being in the Poſſeſſion of the Earl at his Death, was not ſo; 
being evicted from him in his Life-time by the Execution ; and there. 
fore the ſimple Contract Creditors ſeem to be without a Remedy, as 
to ſuch of the Aſſets as have been ſeized by theſe Executions, Per 
Parker C. Hil. Vac. 1719. Finch and the Earl of Winchelſea, 3 Will. 
Rep. 399. in a Note by the Editor, who ſays ſed Quare. 

10. A. lent Money on Bond to B. who dying inteſtate, C. took out 
Adminiſtration to him; after which C. dying, A. took out Admini— 
ſtration de bonis non, &c. to B. and it was determined (inter al) that 
A. might out of the Aſſets of B. retain for ſuch Bond Debt contracted 

before he took out Adminiſtration ; and tho' A. happened to die be- 
fore he had made any Election in what particular Effects he would 
have the Property altered; yet the Court ſaid, it muſt be preſumed 
he would ele& to have his own Debt firſt paid, and this being pre- 
ſumed, there would remain no Difhculty as to altering the Property, 
for as the Executors of A. were to account for the Aſſets of B. they 
muſt on the Account deduct to the Amount of the Money lent by A. 
to B. At the Rolls, Mich, 1720. Weekes and Gore, 3 Will. Rep. 184. 
in a Note. | | 
Bid. 439.S.P. 11, Where a Man dies indebted by Specialties and {imple Contract, 
8 Ou . and leaves both a perſonal and real Eſtate, this Court will not ſuffer 
Mill: and the Debis by Specialty to be flung upon the per/onal Eſtate, and that 
Eden. being exhauſted, leave the Debts by fmple Contract unſatisfied, the 
Land not being liable to pay them, but will decree the Debts by 
Specialty to be ſatisfied out of the Land, and the Debts by fimple 
Contract ont of the perſonal Eſtate. Per Parker C. Mich. 6 Geo. 1, 
in Canc in Caſu Blundell and Barker, £ucas's Rep. 462, 

12. Any voluntary Bond is good againſt an Executor or Admini- 
ſtrator, unleſs ſome Creditor be thereby deprived of his Debt; but if 
the Bond be merely voluntary, a real Debt, tho' by ſimple Contract 
only, ſhall have the Preference. Per Jehyll, Maſter of the Rolls, 
Lechmere and the Earl of Carlifle and Lechmere, Mich, 1733. 3 Will, 
. 211,. 284. | 

13. A. having a Wife who lived jeparate from him, afterwards 
courted and married another Woman who knew nothing of the former 
Wife's being alive; but it being diſcovered to the /econd Wife that the 
former was alive, A. in order to prevail with the /econd Wife to ſtay 
with him, ſome Years afterwards gave a Bond to a Truſtee of the 
ſecond Wife to leave ber 10001. at his Death. A. died, not leaving 
Aſſets to pay his fumple Contract Creditors; if this Bond had been given 
immediately on the Diſcovery, and as a Recompence for the Injury 
done the ſecond Wife, and Fey had parted thereupon, it had been 
good, and to be paid before any ſimple Contract Debt; but being 
given in Truſt for the ſecond Wife, after ſuch Time as ſhe knew the 
firſt was living, and to induce her to continue with A, this was worſe 
than a voluntary Bond, and decreed to be poſtponed to all the ſimple 

2 via p. Contract Creditors. Mich. 1734. Lady Cox's Caſe (a), Bid. 339. 
a, 3 41. 
14. F. S. poſſeſſed of a Term of 1000 Years, articles to purchaſe 
the Inheritance, but died before a Conveyance made, having by Will 
given 3ooo J. to his Daughter, and made his eldeſt Son Executor, 
who aſſigns the Term in Truſt to attend the Inheritance, and of 
which he takes a Conveyance in his own Name; afterwards the Son 
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acknowledges a Judgment to A. and mortgages the Inheritance to B. 

without taking any Notice, or making any Aſſignment of the 1000 

Years Term, and died inſolvent. A. the J ent Creditor of the 

Mortgagor, ſhall be firſt ſatisfied according to the Priority of Liens af- 

fecting the real Eftate ; then the Mortgagee ſhall be paid his Mort- 

gage, and then the Daughter (being Adminiſtratrix to - Brother) & 

intitled to her Legacy of 3ooo /. in Preference to the ſimple Con- 

tract 1 Talbot C. Mich, 1734. Charlton and Low, 3 Will. 

1. 755 Reſolved by Lord Chan. Talbot, that if J. S. deviſes his Lands 
to Truſtees to pay all his Debts, and dies indebted by Specialty and 
fimple Contract, and the Bond Creditors recover Part of their Debts out 
of the perſonal Eſtate, and afterwards they apply to be paid the Reſt of 
their Bond Debts out of the real Eftate deviſed for that Purpoſe ; in 
this Caſe, as the Teſtator intended all his Creditors ſhould be equally 
paid their 'Debts, the Bond Creditors ſhall not come in upon the Land 
until the imple Contract Creditors have received ſo much thereout as 
to make them equal in Payment with the Bond Creditors. Tr:7. 
1734. in the Caſe of Haſlewood and Pope, 3 Will. Rep. 322, 323. 
And this his Lordſhip ſaid was what the Mafter of the Rolls had very 
rightly decreed on great Conſideration (a). Did. 12 d. 1 
| been the Caſe of Deg and Deg, 2 Will, Rep. 116 


16. A. owes Money by ſeveral Fudgments and Bonds, and dies in- 
teſtate; his Adminiſtrator pays the Fudgments, and ſome of the Bonds, 
and pays more than the perſonal Eflate comes to; what the Adminiſtra- 
tor paid on the Fudgments muſt: be allowed him, but as to what he 
paid on the Bonds, he muſt come in pro ratd only with the other 
Bond Creditors for a Satisfaction out of the Money arifing by Sale of 
an Advowſon, which is real Aﬀets, Decreed per Talbot C. Mich. 


1735. Robinſon & al and Jonge, Dunn & al, 3 Will. Rep. 398, 400. 


(E) Compoſition of Debts (a). 


1. J S. by Will deviſes the Surplus, after Debts and Legacies paid, 
to his Wife, and makes A. and B. his Executors. The Cre- 
ditors compound for leſs than their full Debts, from an Apprehenſion 
of Aſſets; but Aſſets afterwards came in. On a Bill by the Wife for 
an Account of the Surplus, the Executors would have let in the 
Creditors to their full Debts, which would have reduced the Surplus 
to little. But the Court would not ſet aſide this Compoſition, the 
Creditors having no Bill for that Purpoſe. Micb. 1699. Lord Caſtle- 3 
ton and Lord Fanſhaw (Y), Prec. in Chan. 9g. | (5) Vide (B) P. 
2. The Court of Chancery, with Conſent of the Mie and ber 5 C 
Truſtees, who had about 5 or 60004, Portion of hers in their Hands, 
in order to a Compoſition with the Husband's Creditors, ordered Part 
of the Truſt Money to be paid to the Creditors, in Diſcharge of the 
Huſband's Debts, Some of the Creditors at executing the Decd took 
private Securities, poſt dated, &c. this underhand Dealing is a Fraud 
on the Wife, on the Truſtees, and the Court, Per his Honour, 
who directed all ſuch Securities to be ſet aſide, and to be delivered 


up to the Huſband, Mich. 172 1. Middleton and Lord Onſlow & al, 
1 Vill. Rep. 768. 


(a) Vide (B) 
5. 
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hat Conveyance or Diſpoſition ſhall be 


(F) M | 
fraudulent as againſt Creditoꝛs. 


Vide Tit. De- 1. \ NE being in an undue Manner drawn in to execute a Con- 
wiſe, P. | veyance of his Eſtate, after makes his Will, and thereby de- 
abridg'd,” 8 wiſes all his Lands to be fold for Payment of his Debts ; his Creditors 


may ſet aſide the Conveyance, having 4 Right in Nature of. an Equity 
of Redemption as the Teflator himſelf had, tho' urged that it was but 
in Nature of a Choſe in Action, and not aſſignable, Hil, 1700. Blake 
and Fohnſon, Prec. in Chan. 142. i | In 
2. S. Having ſeveral young Children, and being much indebted, 
conveyed Part of his Lands in Truſt for Payment of his Debts, 
and by another Deed conveyed other Part to Truſtees for the Mainte- 
nance of his Children. This laſt Conveyance being voluntary, was de- 
clared void as to Creditors, and ftill liable to their Demands as before, 
but it was good againſt S. himſelf, and ſhould bind him; and therefore 
if his Creditors ſhould fall upon Zhoſe Lands for a Satisfaction of their 
Debts, and thereby ſtrip the Children of their Maintenance, the 
Children ſhould have a Recompence out of the Reſidue of the Eſtate 
which S. had reſerved to himſelf for his own Maintenance; and com- 
ared it to the Caſe where Creditors that have a Lien upon the Land 
take their Satisfaction out of the perſonal Eſtate, which was liable to 
other Creditors of an inferior Nature, who have no Lien upon the 
Land; theſe Creditors in Equity ſhall ſtand in the Place of the other 
Creditors who had a Lien upon the Land, and have a Sati faction out 
of that in their Stead ; this Caſe is the ſame, for tho' the Convey- 
ance was voluntary in the Father, yet he is bound by Nature to pro- 
vide for his Children, and it is a fort of a Debt. Per Cowper C. 
Mich. 4 Geo. 1. Sneed & af and Lord and Lady Culpepper, & econ- 
tra, Viner's Abr. Tit. Creditor and Debtor, (D) Ca. 7. 
3. On the Marriage of the Defendant, her intended Huſband be- 


ing under Age, and ſo incapable of making a Settlement, the Wife's 


Father gave a Bond for the Payment of 1 500 J. on his making a ſuit- 
able Jointure on her without taking any Notice whatſoever of the Iſſue ; 
the Marriage took Effect, and the Huſband ſome Years after, on Pay- 


ment of the 1500 J. made a Settlement of 147 l. per Ann. on himſelf 


for Life, Remainder to his Wife for Life, &c. with Remainders to 


their firſt, &c. Sons, in the uſual Form. Plaintiffs were Bond 
Creditors of the Huſband, and after his Death brought their Bill againſt 
the Wife and Children to ſet afide this Settlement as voluntary and 


fraudulent, being made after Marriage, eſpecially as to the Children, 


for whom 0 Proviſion appeared to be made on the Treaty previous to the 
Marriage, and that therefore they ought to be let in for a Satisfaction 
of their Debts. But his Honour was clear of Opinion, that this Bond 
was not fraudulent nor voluntary againſt the Bond Creditors, Mich. 
1719. Brunſden and Stratton, Prec. in Chan. 520. 

4. A. upon his Daughter's Marriage, aſſigns 300 l. to Truſtees to 
pay the Intereſt to the Huſband as long as he ſhall continue in good 
Circumſtances ; but if he ſhall fail, then to pay it to the Wife, The 
Huſband became a Bankrupt, and the Aſignees brought a Bill againſt 
the Truſtees to have the Produce of the Money paid to them during the 


Huſband's Life ; but the Bill was diſmiſſed, for by the Court it is a 


reaſonable prudent Settlement, and the moſt proper Period of Time 
2 | for 


/ 


os 


12 py” i. 


for | a Father to provide for his Child. Lockee and 39 Hil. 
6 Geo. 2. in Scacc', MS. Rep. . none fat roger 2 Firms p47. 


(G) dubere en is n due on two Con⸗ 
tracts, and a general Papment is made, to 
the diſcharging of which Contract ſuch Pay- 
ment ſhall be applied. 


* made into Hoops, and to pay as others did : Upon this Con- 
tract Money is due to B. Afterwards A. undertaking to furniſh the 


Victualling-Office with a Quantity of Iron Hoops at 24 J. the Tun, 


(the Money becoming due for the ſame being to be paid at a certain 
Day, or Bills which do carry Intereſt to be then given him) makes 
another Contract with B. for the Hoops to be delivered to him in ſuch 
convenient Time as he might furniſh the Victualling-Office at 24 /. 
per Tun; and upon this Agreement A. covenanted either to pay the 
Money by a certain Time, or at the Expiration thereof to give a Bond 
for it with Intereſt at 6 /. per Cent, B. delivers all the Goods agreed 
for by the Contract, except 3615. weight, which by Miſtake was de- 
livered to a wrong Perſon, and then the Time limited for the Delivery 
expired, B, being acquainted with the Miſtake, offered to make up 
the Defect of the Quantity; but A. having no Occafion for them, the 
Parcel never was delivered; and A. never complained of any Pr cjudice 
he received by the Diſappointment. Several Sums were paid generally 
to B. the laſt of which was 60 J. which was more than enough to 


fatisfy the firſt Contract; and afterwards another Sum was paid, and 


an Acquittance wrote upon the Bond which was given upon the ſecond 
Contract; and A. placed ſeveral of theſe Payments in his own Book 
to the Account of the laſt Contract; the Queſtion was, whether they 


ſhall be intended to be applied to the Diſcharge of wbat was due upon 
the fir/ſt-or ſecond Contract? And per Lord Chan. The Money ſhall 


be firſt applied to the diſcharging of the Demand of the jfir/ Contract, 


Contracted with B. to have his Iron ſplit at his Mill, and 


and the Surplus to the Diſcharge of that upon the ſecond. © A Man 


that pays Money may pay it upon what Condition he pleaſeth; and 


the Perſon that receives it, receives the Condition with it; but then 


the Condition muſt be expreſſed at the Time of Payment. It is moſt. 


natural that the Debt which was firſt contracted ſhould be firſt paid. 
The Money for which a Diſcharge was given upon, the_Bond, his 


Lordſhip allowed applicable to the laſt Contract; and he from. hehce 


argued; that A.'s Intent in his other Payments was to diſcharge the 
Debt due upon the firſt Contract. Eaſt. 7 Ann. Wentworth v. Man- 
ning, MS. Rep. 


-Curteſy, Vide Tenant by the Curteſy, P 
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(a) It is to be 


N NM 
Gen tha Cuſtom of London (ä). 


touching the Cuſtom of London have been leſs frequent ſince the making of the Act of the 11 Ge. 1. than 
theretofore, for by that Act, (cap. 18. ſect. 17.) it is enacted, That it ſhall be lawful for all Perſons who after 
the fir of June 1725. ſhall become free of the City, and for all who at that Time ſhall be unmarried, and 
not have Iſſue by any former Marriage, to diſpoſe of their perſonal Eſtate. And See. 18. ſays, But if any 
Perſon who ſhall be free of the City hath agreed, or ſhall agree by Writing, in Confideration of his Marriage, or 
otherawiſe, that his . perſonal Eftate ſhall be diſtributed according to the Cuſtom of the City; or in Caſe any Perſon 


Jo free ſhall die inteflate, his perſonal Eflate ſhall be ſubject to the Cuſtom of the City. 


(A) Ok the Cuſtom of London with Reſpet to the Childzen 
of a Freeman, and what is a Bar of the Childzens Ozpha⸗ 
nage Part ;——And here of Advancement and bzinging inta 
Hotchpot;— And alto of Survivozſhip. 

(B) Concerning the Wivow of a Freeman, and what ſhall be 
a Bar of her Cuſtomary Share. | | 


©) Concerning the Legatozy or dead Man's Share. 


* * 
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| = Of the Cuſtom of London (b) with Reſpect 
dom of 1. ko the Chtldzen of a Freeman, and what is 


don is the Re- 


of vs = @& Bar ok the Childzens Ozphanage Part ;— 
Lov, e, And Here of Advancement and banging into 
lee, Hotchpot And alſo of Survivozlhip, | 


amy Part of his | 

92 without the Conſent of his Children, and is ſo taken Notice of in Bracton; but it being found extremely 
Inconvenient and hard, it was by the tacit Conſent of the whole Nation abrogated and grown to diſuſe, (for what 
Law has ever been made to repeal it?) but in the City of London, where the Mayor and Aldermen had 
the Care of Orphans, they by that /o/e Authority and Power have preſerved this Part of the Common Law in 
London, which is diſuſed and diſapproved every where elſe. Per Lord Chan, Trin. 1722. in the Caſe of Kemps 
and Kelſey, Prec. in Chan. 596. = # „ 


7 HERE a Citizen of London deviſes a Legacy to one 
of his Children, notwithſtanding that, that Child ſhall 
. haye his Share out of the Cuſtomary Part, unleſs it doth 
appear that by the Intent of the Teſtator that Legacy was to go in 
Satisfaction of his whole Share. Hil. 1677. Reſolved per Lord Chan. 
in Ireton's Caſe, 2 Freem. 28. | a 
2. A. deviſed 3ooo l. to his Daughter, and the Refidue of his per- 
ſonal Eſtate to his Brother ; the Queſtion was, whether this Daughter 
ſhould have her Cuſtomary Part beſides this Legacy, by Reaſon that 
he gave the Reſidue to his Brother, which is a kind of an Implica- 
tion that the Daughter ſhould have the 3000 J. and no more; and if 
ſhe ſhould have her Cuſtomary Part too, there would be nothing left 
for the Brother, But it was held c/early per Lord Chan. That the 
Daughter ſhould have her Legacy and her Cuſtomary Share loo; there 
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being no Words to exclude her, the hall not be barred by Implica- 
tion; tho' it was urged, that in this Caſe there would be nothing left 
for the Bretber. Trin. 1681. Bravell and Pocock, 2 Freem. Rep. 
67. | 74 
#2 If a Freeman of London dies leaving ſeveral Orphans, and any 

of them die under Age, the Queſtion was, whether this Part is by 

the Cuſtom to go to the Survivor; and 1702. the Recorder cer- 

tified the Cuſtom to be, that zf the Orphan, Son dies before 21. his 

Share ſurvi ves; and F a Female dies unmarried, and within the Age 

of 21. her Share ſurvives likewiſe, and the Orphan cannot give it 

away by Will, Mich. 1702. Faſſon and Eſington, Prec. in Chan, 

207. | 

= A Freeman of London having Children by two Venters, and 7 * 1 K. 
being deſirous to make a Difference between them in Point of For- n ww. 
tune, by Will gives two of them a Bond of 3ooo /. afterwards by Yiner's 4br. 

Advice the Clauſe was obliterated, and the Will republiſhed, and a hn 

new Bond given in the Name of F. B. in Truſt for the two Daugh- (B. 8.) Page 
ters. Cowper C. held, that this Bond muſt be brought into Hotch- 215. S. C and 


t, to intitle them to a further Share. Mich. 1708, Hedges and 3 e 


Hedges, Gilb. Eg. Reß. 12, IJ. of the other 


| Children had 
given Receipts, but knew nothing *f their eguitab/e Right, Lord Couper declared that this was but Evidence, 


and that he would notwithſtanding let them into their Right; tho* otherwiſe if there had been a Receipt 
under Seal. Cites it from a MS. Rep.——2 Vern. 615. Hodges and Moor S. C. 


5. A Citizen of London ſeiſed of a Freehold, and poſſeſſed of a 
perſonal Eſtate, had Iſſue a Son and a Daughter; the Son died, and 
left three Children ; the Daughter married the Plaintiff, to whom the 
Father gave a Fortune; the Father afligns over his per/onal Eſtate to 
B. and by the Deed of Aſſignment expreſly reſerves that a Diſpoſition . 
of 10001. ſhould not be without his Approbation; and in Caſe that it 
ſhould not be diſpoſed of during his Life, then B. after his Death to 
diſpoſe of it as he ſhould think fit, This Aſſignment was made for 
the Benefit of the Grandchildren ; four Days after the Aſſignment was 
made, the Father makes -his Will, and deviſes' the Freehold to his 
Grandchildren, and ſome ſmall Sum to his Daughter ; and inſerts a 
Declaration of having advanced her, by giving her 500 J. upon her 
Marriage. The Father after the Aſſignment collects the Rents, gives 
Receipts, and made a Leaſe, B. lived with him in the Houſe, and 
the Writings were liable to be taken back by the Aſſignor whenever 
he pleaſed. Upon the Father's Death the Daughter and her Huſband 
exhibit their Bill to have a Moiety of the perſonal Eſtate, according 
to the Cuſtom of London. Lord Chan. Where a Citizen doth by 
Deed in his Life-time convey away his perſonal Eſtate, and put it ab- 
ſolutely out of his Power, ſuch a Diſpoſition is good; but if he ſo 
diſmiſſes. himſelf of it as to have himſelf an Hand over it, this is not 
good, and is in Defraud of the Cuſtom, This Deed: of Aſſignment 
hath the Marks of Fraud in all its. Circumſtances: It appears to be 
made when the Father was very much indiſpoſed ; he hath reſerved 
a Diſpoſition to himſelf. during his Life, and doth not abſolutely 
diſmiſs the Eſtate out of himſelf; but the till continued in Poſſeſſion, 
and it was in his Power whenever he pleaſed to have poſſeſſed him- 
ſelf of the Deed. If this was allowed, there would be an end of 
the Cuſtom, I would fayour the Gift if I could. A Writing muſt 
be produced to aſcertain” the Advancement, or the Daughter will 
be taken to be fully advanced, The Cuſtom doth not extend to 

Grand- 
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(a) The Cu- Grandchildren (a) ; but if there is a want of Proviſion for them, 


— 


ſiom of London the Equity of the Statute of Diſtributions will help them, and ſtretch 


does not extend | 
to Grandchil- out the Cuſtom to the Childrens Repreſentatives. . But here is no 


'dren; 5 if 4. Occaſion for this Equity, for a Moiety, the Wife being dead, the Huſ- 


3 band had Power to diſpoſe of; and then the Freehold Eſtate is de- 
ving the Fa- viſed to them, and there is no Colour to make Maintenance or Educa. 
a _ = tion an Advancement. Then it was urged, that the Daughter ſhould 
ters; theſe bring, her Advancement into Hotchpot. Mr. Vernon alledged it to be 
Daughters are contrary to the Cuſtom, that being only allowed between the Children 
Cage „ of a Citizen, Lord Chan. Coke in his Littleton is of another Opi- 
Cowper Lord nion; but I remember when I was reading it I conſulted ſome Ser- 
_> 3 jeants upon it, who told me that the Cuſtom was otherwiſe; upon 
Vin? Ar. Which I laid Cote before them, which did ſurprize them. They an- 
Tit. Cufoms of ſwered that Coke did not underſtand the Cuſtom ; for they knew of 
22 (8. 5 their own Knowledge that the Cuſtom was, a Hotchpot only amongſt 
the Children; and bis Lordſhip made his Decree accordingly Trin. 

7 Ann. Finner and Longland, MS. Rep. | 
6. A Freeman by Will charges 1500 J. on his real Eſtate for his 
Daughter, and alſo gives her. 1 500 J. out of his perſonal Eſtate, 
She would take the 1 500 J. out of the real Eſtate, (as that is not 
within the Cuſtom) and alſo claims her Orphanage Part; but in Re- 
gard the Teſtator had diſpoſed of all his real and perſonal Eſtate 
amongſt his Children, and intended an equal Diviſion, the Court 
would not ſuffer the Child to diſappoint her Father's Will, but com- 
peiled her to abide intirely by the Will, or by the Cuſtom. Hil. 1731. 

Cowper and Scot & al, 3 Will. Rep. 123. | 
7. If there be a Widow and two Daughters, and one Daughter 
dies, the Orphanage Part which belonged to ſuch Daughter ſhall 
wholly /r vive to the other Daughter, even after Diviſion and Parti- 
tion between them; but it the Father's Legatory Part was deviſed to the 
Daughters, that is under the Direction of the Statute as a Legacy, and 
muſt be diſtributed between the Mother and ſurviving Daughter ac- 
cordingly. Note; This Difference was taken and agreed to by the 
Court, Trin. 1713, in the Caſe of Loefes and Lewen, Prec. in Chan. 

» | : | 
fn b bs : 8. The Children of a Freeman of London, where there is no Wife, 
compounded gre intitled to a Moiety, the other Moiety being the dead Man's Part. 
nog the &- Admitted by both Sides; and decreed per Maſter of the Rolls, Hil. 
be divided as 1716, Northey and Strange, 1 Will. Rep. 341. 


if there was | 
no Wife, and the Children take a Moiety, MS. Notes. 


Prec. in Chan, g. A. a Freeman's Son was by his Father's Will mentioned to have 
83 had 400 J. and conſequently the Quantum of A. s Advancement ap- 
Eaft. 1117. peared under the Father's Hand, yet this very Declaration by the 
ſeems to be Cuſtom let the Son in for his Orphanage Part; and 7ho' A. afterwards 


S. C. ſays, . MA. 18 : 
33 * received farther Sums amounting to boo l. from his Father, and the 


his Will de. Certainty appeared by his own Anfwer, yet theſe Sums, which were ad- 
clared that he ditional Gifts to his Advancement, being with the other 400 J. brought 


prod pd into Hotchpot, would not be a Bar to his Orphanage Part. Decreed 


each of his per Trevor, ' Maſter of the Rolls, Hil. 1716. Northey and Strange, 


Children in | 
full of their 19/4 349» 342. | 
Orphanage Part; yet this very Declaration let them in (bringing thoſe Sums into Hozchpor) to their full cuſto- 


mary Shares of the Whole ; but whether the Sum mentioned in the Will ſhould be taken to be the Whole of 
what the Teſtator had given them, or if the Parties concerned were at Liberty to prove more paid to them, 
was the greater Queſtion ; and the Court ſeemed inclinable to let them into the Proof thereof. 11d. 471.—— 
Gilb, Eg. Rep. 136. S. C. in totidem verbis. 1 | | | 


10. Smith 
8 


6 — — w ᷑ ᷑ũ äu add 


a Cuſtom of London. ; 


10: Smith was a Freeman of London, and had Iſſue one Child only, 

a Daughter, and gives her 3000 J. Portion, and marries her to the 
Plaintiff Maggot, and is a Party to the Marriage Articles, wherein 
this 3000 J. is declared to be given to her for her Portion by her 
Father; afterwards Smith the Father makes his Will, and deviſes 
1000 J. to his ſaid Daughter, and gives ſeveral Legacies to her Chil- 
dren ; he alſo gives to his Daughter certain Lands for her Life, &c. 
and then follows this Proviſo, (vig.) Provided if my ſaid Daughter 
ſhall not within fix Months after my Deceaſe, upon Requeſt to her made 
Executrix, give a good and ſufficient Releaſe to my Executrix, 

of all ber Right and Intereſt to her Cuſtomary Share of my Eftate, &c. 
then my Will ts, that the 10001. Legacy, and the ſeveral Legacies 
aforeſaid to her Children, ſhall be void; and makes his Wife (the De- 
fendant) ſole Executrix and Reſiduary Legatee. The Bill was brought 
by the Huſband and Wife in Right of the Wife for her Cuſtomary 
Share of the Teſtator's Eſtate. 1/7, It was agreed, where the Por- 
tion of the Child appears in certain under the Fathers Hand, ſuch Por- 
tion ſhall not be taken for a full Advancement in the Life-time of the 
Father, to exclude and bar ſuch Child of her Cu/tomary Share. 
2dly, Where a Freeman dies, leaving only one Child, who has had a 
Portion from her Father in his Life-time, ſuch Child ſhall not put her 
Portion in Hotchpot, but is intitled to her Cuſtomary Share, beſides 
what ſhe had for a Portion, becauſe where there are more Children 
than one, ſuch Portion ſhall be put in Hotchpot, o with the Cuſtc- 
mary Share belonging to the Children, that they all may be equal (a). 
zaly, It was reſolved, that Plaintiff's Wife need only releaſe her 
_ Chattle Legacy, and not the Deviſe of the Lands to her for Life, be- 
cauſe the expreſs Condition in the Will doth controul the implied 
Condition by the Cuſtom, that ſhe muſt renounce all Benefit by the 
Will, if ſhe will take Advantage of the Cuſtom in Subverſion of the 
Will. 4thly, It the Daughter's Children, being Infants, ſhall forfeit 
their Legacies according to the Proviſo, or not, by the Act of the 
Mother. This Point Lord Chan. would not now determine upon 
this Bill, but ſaid it would be Time enough to do that when they 
ſhould bring a Bill for their Legacies; but as to the other Matters 
decreed ut ſupra. Per Cowper C. Trin. 2 Geo. Maggot and Smith, 
Viner's Abr. Tit. Cuſtoms of London, (B. 6.) Ca. 19. 
11. Bill by Plaintiff, as only Child of a Freeman, for her Share of 
ber Father's perſonal Efiate, Plaintiff at ſeveral Times had received 
ſeveral Sums of her Father in his Life-time, and he had transferred 


1700 l. Bank Stock, in Truſt for himſelf, in order to diſpoſe of it by, 


his Will to Defendants. Tracy J. who ſat for Lord Chan. ordered an 
Account to be taken of what Money Plaintiff had received from her 
Father in his Life-time, and on what Account, and reſerved the Con- 
ſideration, whether ſuch Money ſhould be taken in Part of her Cuſto- 
mary Share, or whether ſhe ſhould have a Moiety of her Father's 
Eſtate, beſides what he had given her in his Life-time, there being no 
other Child. Curia avi/are vult, Trin. 3 Geo. Stanley and Norchf, 
Viner's Abr. Tit. Cuſtoms of London, (B. 8.) Ca. 13. 

12. With Regard to the Advancement of a Child, it has been 
determined, that ſmall inconſiderable Sums occaſionally given to a 
Child cannot be deemed an Advancement or Part thereof : Thus 
Maintenance Money, or an Atlowance made by a Freeman to his Son at; 
the Univerſity, or in travelling, &c. is not to be taken as any Part of 
his Advancement, this being only his Education ; and it would create 
Charge and Uncertainty to inquire minutely into ſuch Matters, — 

. 1 80 


(a) See Lord 
Delagbar's 
Cale, F. 
Ca. 
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But the Fa- So putting out a Child Apprentice, is no Part of his Advancement, 
ther's buying for it is only procuring the Maſter to keep him ſeven Years inſtead 
an Office fr of the Parent. Hendern and Roſe, at the Rolls, Trin. 1718. 3 Will, 


the Son, tho O 
but at Will, as Rep. 317. in a Note. 
Gentleman 
PenGonce's Place, or a Commiſlion in the Army; theſe are Advancements pro tanto. By the Lords Commiſ. 


ſioners Rawlinſon and Hutchins, Mich. 1692. Norton and Norton, Ibid. 


13. S. brings a Bill for one Third of his Wife's Father's perſonal 
Eſtate ; a Settlement by Agreement was made on the Marriage, and 
the Father gave with his Daughter an Eſtate, as for her Marriage 
Portion. By Will the Father gave 1000 l. to his Wife and five Tene- 
ments, (which were his on Leaſes) 70 Truſtees in Truft for the Daugh- 
ter's ſeparate Uſe, and made the Wife Executrix. S. being beyond 
Sea, left the Wife and Children upon the Mother, who maintained 
them. Per Cowper C. Firſt, an Advancement of a Daughter by 4 
real Eflate as her Portion was not an Advancement within the Cuſtom, 
but if it were in Land the Certainty doth appear, and the Land muſt 
be valued and brought into Hotchpot ; the Cuſtom has no Relation to 
an Eſtate of Inheritance ; It a Freeman lays out his Money the 
Cuſtom is defeated ; but if there was any Proviſion made by Agree- 
ment, that inſtead of Money as a Portion the Father ſhould diminiſh 
his perſonal Eſiate by making a Purchaſe, it would be a Queſiton how 
far this would be within the Cuſtom ; but Lands deſcended or purchaſed 
are not. 2dly, That S. muſt have one Third of the clear perſonal 
Eſtate, deducting the Widow's Chamber, Paraphernalia, &c. gd, 
That the five Tenements given to the ſeparate Uſe of the Wife ſhould 
not go in Part of this one Third, to which the Huſband was intitled, 
for that the Daughter had no Hlection in this Caſe ; the could not 
chooſe the one Third, becauſe hat was in the Power of the Huſband, 
and to his Account ; and as the five Tenements are here given to the 
Truſtees, it is of a different Kind from the Huſband's one Third ; nor 
is it to the ſame Perſon ; ſo it cannot go in Satisfaction within the 
Meaning of the Teſtator. In Caſes of the Cuſtom, the Legatee has 
an Election whether he «will renounce his Legacy, or his one third Part. 
Here the Father has under all Events, ex abundanti, made a Proviſion 
for the ſeparate Uſe of his Daughter out of the Part he had Power 
to diſpoſe of. 47hly, If the Legacies fall ſhort, every one muſt abate 
in Proportion; but if the Daughter's ſeparate Proviſion fall ſhort 
which the Father intended her, the Court ought to lay hold on that 
which the Huſband ought to recover till the Account is taken ; and 
it ought to go before the Maſter, eſpecially if the Huſband's going 
away were without the Wife's Default. 5zhly, This ſpecifick Legacy 
© of the five Tenements muſt be valued, and every one muſt abate in 
eat e Proportion. Gry, The Wife and Executors (a) muſt have 1000 /. 
(5) 2 Yern. beſides her one Third Part. Mich. 4 Geo. Stanton and Platt (0), 
re Viner's Abr. Tit. Cuſtoms of London, (B. 6.) Ca. 21. 
ſhort Notes of 14. If a Freeman gives 4 Legacy to his Child, and diſpoſes of his 
it. whole perſonal Eſiate, the Child ſhall not have both the Legacy and the 
Orphanage Part, even tho' the Legacy does not exceed the dead Man's 
Part; otherwiſe if the Legacy be given expreſly out of the Teſtamentary 
Part. But in no Caſe ſhall the Child be obliged to make his Election 
till after the Account taken. 4 July 1718. at the Rolls, Hender and 
Roſe, 3 Will. Rep. 124. in a Note by the Editor. 
15. It has been much queſtioned whether a Freeman's Will can any 
way operate on. the Orphanage Part; formerly it ſeems to have been 
held, that a Freeman had a Power to appoint by Will, that if any of his 
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Children ſhould die within Age, then ſuch Child's Part ſhould go to 
the ſurviving Child or Children. 1 Lev. 227. Hamond v. Jones, ruled 
by Kelyng C. J. at Niſi prius, and ſaid by Jyld, Recorder of London, 
to have been ſo adjudged in Chancery; but latterly it has been ad- 
mitted to be otherwiſe. See the Caſe of Feſſon v. Elſiugton, Prec. in 
Chan. 207, ——In the Caſe of Bzddle v. Biddle, heard before Parker 
C. Hil. 1718. A Freeman having a Wife and one Child, (inter al) 
deviſed the Orphanage Part to the Child, and in Caſe of the Child's 
Death before 21. then to go over to the Teſtator's Father. And it was 
held, that this Deviſe over was void, for that the Father had nothing 
to do with the Child's Orphanage Part, which came to him by the 
Cuſtom, and not from the Father; and were ſuch Deviſe over to be 
good, it would be a Prejudice to the Child, who in Caſe there were 
but one Child, might Deviſe over ſuch Part at 14. which would take 
Effect were the Child to die before 21. or if the Mother died inteſtate 
and unmarried, it would go all to'the Mother as his next of Kin, and 
not according to the Father's Will; or if the Child ſhould marry and 
die within Age, leaving Iſſue, the Widow and Iſſue would be deſtitute, 
were ſuch Will to be good. 3 Will. Rep. 3 18. in a Note by the Editor. 

16. A Freeman having no Wite, and only one Daughter, deviſed 
all his perſonal Eſtate to his Daughter, who was married, for her own 
ſeparate Uſe, and which was enjoyed accordingly. The Huſband 
died, bis Repreſentatives are not intitled to ſach Part as was the 
Daughter's Cuſtomary Share, but the Whole belongs to the Wife. 
Trin. 5 Geo. Merriweather and Heſter, Viner's Abr. Tit. Cuſtom of 
London, (B. 10.) Ca. 18. 

17. In this Caſe was cited a Caſe of Ambroſe and Ambroſe, and 
another of Rawlinſon and Rawlinſon, where it had been certified to 
be the Cuſtom of London; and was accordingly decreed by the Lord 
Chancellors Harcourt and Cooper ſucceſſively, That if a City Orphan 
dies before 21. his Orphanage Part ſurvives to the other Orphans ; and 
that he can make no Diſpoſition by Will to contradict it; but if he 
dies after 21, at which Time he might have by Will diſpoſed of it, 
there, tho' he die inteſtate, it ſhall go according to the Statute of Diſ- 
tributions, between his Mother and ſurviving Brothers and Siſters ; 
and that in the other Caſe the Survivorſhip holds only as to the 
Orphanage Part belonging to himſelf, ſo that if he had by Survivor- 
ſhip the Part of any other of his Brothers or Siſters, that ſhould go 
according to the Statute of Diſtributions, It was alſo ſaid, that it a 
Man married an Orphan, yet till 21. his Right was not ſo veſted as to 
prevent his Wife's Share from ſurviving in Caſe „be died before 21 (a): 
— Tho whether the Marriage was before or after 21. the Huſband was («) 1743-85. 
fineable, and might be committed (5) 1f he had not the Licence of the ee Act 
Court of Orphans. Mich. 1720. in an Anon, Caſe, Prec. in Chan. 5337. Lewen con', 


for according 
Ca. 332. to that Caſe, if 


a Man marries an Orphan who dies under 2 1. her Orphanage Part ſhall not ſurvive to the other Children, but 
ſhall go to the Huſband. Vide 1 Vol. Eg. Ca. Abr. P. 156. 2) One t a Freeman of London married 
an Orphan, and tho' it did not appear the Party had any Notice of his Wife's being a City Orphan, yet it was 
held ſuch Perſon was puniſhable by the Court of Orphans : For every one is obliged at his Peril to inform himſelf 
concerning the Perſon whom he marries ; and here no Body is obliged to give Notice, conſequently the Party 
muſt at his Peril take Notice. 2 Lev. 32. 1 Vent. 178. Hil. 23 & 24 Car. 2. B. R. Toe King v. Harwoed. 
3 Will. Rep. 118. in a Note by the Editor. Mod. 77. Ca. 36 & 79. Ca. 43. S. C. the Huſband's not 
knowing that ſhe was an Orphan is not material. 2 


18. Plaintiff's Wife was a Freeman's Daughter, and after her Mar- Prec. in Chan. 


riage her Father gave her 100 J. and Plaintiff executed a Releaſe for * 23 


the and Kelſey 
L's . — & ©. accard”. 
And afterwards in Trin. 1722. Lord Chan, decreed that the Releaſe is a Bar, Mid. 594, Vide the Caſe of 
Blunden and Barker, P. Ca, 


ttt. „ * 


Cuſiom of London. 


(a) 2 Vern. 


(4) But Mid. 
643. in a 
Note is a 
Queſtion, if 


this is war- 


the 1001. in full of all bis Wife's Cuſtomary Part or Share which was or 
might be due to her by the Cuſtom of London by her Father ; her Father 
afterwards by Will deviſed to Plaintiff's Wife 400 J. and made Defen- 
dant his own Wife Executrix, and died poſſeſſed of 10000 J. leaving one 
other Daughter, The Bill was for a Diſcovery of the perſonal Eſtate, 
and that upon the Plaintiff's bringing the 100 J. into Hotchpor, they 
might be let into a Cuſtomary Part of the Father's Eſtate. Defendant 
pleaded the Releaſe in Bar. And per Lord Chan. The Huſband had no 
Power to releaſe a future Right of his Wife's; that ſhe might ſur. 
vive him, and would then be intitled to it in her own Right ; be- 
ſides, this Releaſe is ſuggeſted to be fraudulently obtained, and there. 
fore his Lordſhip ordered the Plea to ſtand for an Anſwer, with Li- 
berty to except, ſo as to have an Account of the Freeman's perſonal 
Eſtate, and the Benefit of the Releaſe to be ſaved to the Hearing, 
when the Queſtion would come more properly, whether the Releaſe 
by the Cuſtom was good, or not. Mich. 1720. Anon. MS, Rep. 
19. It is not neceſſary that the Quantum of an Orphan's Portion 
ſhould appear under the Father's Hand, ſince according to the Caſe 
of Dean & U and Lord Delaware (a), if the Certainty of the Poi tion 
with which the Child has been advanced appear in the Freeman's 
Books of Account, tho' written by the Freeman's Book-keeper, or his 
Servant (6), it is as ſufficient as if written by the Freeman himſelf, 
and ſuch Advancement may be brought into Hotchpot, Per Parker 
C. Eaft. 1720. in the Caſe of Blunden and Barker, 1 Will. Rep. 642. 


ranted by the Certificate cited in the Caſe of Dean & Ux' v. Lord Delaware, May , 1710. in Purſuance 
* of an Order of 16 December then laſt it is certified, that if a Freeman of the City dies, leaving a Wife and 
« one Daughter married in his Life-time, and it appears by the Books of ſuch Freeman that he had paid ſeveral 
« Sums of Money in Part of ſuch Daughter's Portion unto her Huſband, and afterwards ſeveral other ems, 
„ which ought to be taken as paid on Account of the Portion, but not expreſly entred in ſuch Freeman's Books 
«« as paid in Part of Advancement, or in Part of the Portion, (a/ which Entries are of the Teflator*'s own Hand 
« Jriting) and Sums taken all together do not amount to a third Part of ſuch Freeman's Eſtate put together, 
« with what he left at his Death, ſuch Daughter ought not to be taken as fully advanced, but in art advanced 


« only ; and 


in ſuch Caſe, by the Cuſtom of the City, ſuch Child and her Huſband are to have a T hird of 


« what the Teſtator left at his Death, without Regard to what was received in the Father's Life-time, and 
« without putting what had been ſo received to the Eſtate left at his Death.“ 


20. A Freeman left at his Death a Wife and ſeveral Children, one 
of the Children died ſeven Years old. It was agreed that Share ſhould 
ſurvive, and that it was ſubje& to the Statute of Diſtributions ; but 
9. whether it ſurvived to the Mother, as well as Brothers and Siſters ? 
The Orphanage Part is not due till 21. ſo that an Orphan can- 
not diſpoſe of it ſooner. Mich. 7 Geo. per Maſter of the Rolls, Knipe 
and Wale, Viner's Abr. Tit. Cuſtoms of London, (B. 7.) Ca. z. 

21. F. S. in 1718. made his Will, and thereby gave to his Daughter 
7000 J. and to his Son and Executor all the Reſt of his Eſtate. He 
declared that this Legacy to the Daughter was in Satisfaction of all ſhe 
could claim, &c. under the Cuſtom, and ſhe was to declare within 
one Month after his Death whether ſhe would abide by that or not, 
and ſhe was to releaſe, c. The Teſtator lived two Years after this 
Will, and after his Death the Daughter marrying within a Fortnight, 
they were both made acquainted with the Will; and the Executor 
and Son came one Morning and made a Delivery of ſome Plate, 
Sc. ſpecifically deviſed, and alſo aſſigned an Annuity in the Exche- 
quer, which was given to the Daughter, and being aſked to execute 
a Releaſe, ſome Time was deſired for Conſideration. In Michaelmas 


Vacation the Queſtion was, on a Plea to the Diſcovery, and Account 


prayed by a Bill, whether what the Daughter and her Huſband had 
done did amount to ſuch an Acceptance as did determine their Elec- 
| tion, 


* 
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tion, and to exclude them from a Share by the Cuſtom. And per 
Lord Chan. the Plea was allowed, becauſe they had not made any 
Election by the Bill to wave the Will, but with a Saving to any fur- 
ther Claim or Right they might make, that is by amending their Bill, 
and running the Hazard of the Account of the perſonal Eſtate ; for 
whether it be more or leſs they muſt abide by the Event, He de- 
clared that it was the Teſtator's Intention, that if ſhe accepted of the 
Legacy, ſhe was to take it in Satisfaction of the Whole under the 
Cuſtom, and that he never intended ſhe ſhould have an Account of 
the perſonal Eſtate, to ſee whether it was her beſt way to abide by 
the one or the other ; ſhe was to have no ſuch Liberty ; and therefore 
his Lordſhip confined her to a Month's Time to declare herſelf; fo 
that all Objections made from her being under any Surprize, or having 
any Thing miſrepreſented unto her, is out of the Caſe. It is likely 
J. S. thought the Cuſtom very hard, and he had a Mind to tie her 
down; but yet this muſt be a compleat Acceptance by her of all that 
he had impoſed ; but in this Caſe it doth not appear that all was 
finiſhed and compleated, ſome Things ſhe did accept of ; but the Exe- 
cution of the Releaſe was put off, and other Matters, for further Con- 
ſideration, ſo that this was not a full and intire Acceptance; tho' he 
thought that if all had been done and accepted of without the Releaſe, 
that was not ſo neceſſary to be done within this Month, but might 
be executed at any Time. Per Lord Chan. Mich. Vac. 1721. Smith 
and Withers, Viner's Abr. Tit. Cuſtoms of London, (B. 6.) Ca. 22. 
22. J. S. a Freeman of London, had two Daughters H. and E. 
and one Son; B. married H. and upon receiving a ſuitable Por- 
tion releaſed all Right and Intereſt which he had or might have to 
any Part of J. S.s perſonal Eſtate by the Cuſtom or otherwiſe, ex- 
cept what J. 8. (ſhould give by Will or otherwiſe, and covenanted that 
at any Time after the Death of J. S. he would do any further Act for 
the releaſing of any Right which he might have by the Cuſtom to the 
Executor or Adminiſtrator of J. S. Fekyll and Gilbert Commiſ- 
ſioners, ſeemed inclined to think that the Releaſe heing for a valuable 
Conſideration, purporting an Agreement to quit the Right to the 


Orphanage Part to be binding in Equity (3); but tho' this might not (a) Vid the 


be fo clear, yet the Covenant for a valuable Conſideration to releaſe Cale of Blun- 
den and Bar- 


the future Right is good, and the Executor of J. S. having before the 4%, P. 
Bill brought tendered a Releaſe, which B. refuſed to execute, the (. 


Court decreed an Execution of the Releaſe to the Executor, and B. 
to pay Coſts, Eaſt. 172 5. Cox and Belitha, 2 Will. Rep. 272, 273. 
23. In the above Caſe J. S. had left his other Daughter E. 3 500 l. 
by his Will, but it appeared to the Court that ſhe was but a weak 
Woman, and 40 Years old, and not like to marry ; and it was poſi- 
tively ſworn by the Anſwer of B. the Son-in-Law, that J. S. after 


the making of the Will had deſired him to ſecure an Annuity of 


2 50 J. per Ann. to E. in Satisfaction of her Legacy; and accordingly 
E. after the Death of J. S. (in a publick Manner, with the Conſent 
of her Relations and Friends, and B. and his Wife, and the Truſtees 
in the Father's Will, were Witneſſes to the Deed) releaſed the ſaid 
Legacy, and all her Right to her Father's perſonal Eſtate by the 
Cuſtom, to B. and in Conſideration thereof B. by Mortgage ſecured 
an Annuity of 250/. per Ann. to E. and B. and his Wife after the 
Death of E. bringing a Bill to ſet aſide this Deed, and to have E.'s 
Orphanage Part, the ſame was diſmiſſed with Coſts, Bid. 272, 


274, 275. 
Vo I. II. 7 33 24. Where 
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24. Where a Freeman's Daughter accepts of a Legacy of 10000], 

left ber by her Father, who recommended it to her to releaſe her 

Right to her Orphanage Part, which ſhe does accordingly ; if the 

Orphanage Part be much more than her Legacy, tho' ſhe was told 

the might ele& which ſhe pleaſed, yet if ſhe did not know ſhe had 

a Right firſt to inquire into the Value of the perſonal Eſtate, and the 

9rantum of her Orphanage Part, before ſhe made her Election, this 

is ſo material that it may avoid her Releaſe. Trin. 1724. Puſey and 
Deſbouvrie, 3 Will. Rep. 316. ; 

2 5. Where a Daughter who married without the Father's Conſent 
was afterwards advanced in Part, and the Father ſettled ſome Leaſhold 
Eſtate to the ſeparate Uſe of the Daughter the Feme Covert, this 
ought to be brought into Hotchpot, it being in the ſtrifteſt Senſe an 
Advancement of the Child pro tanto. Per Yekyll and Gilbert, Lords 
Commiſſioners. Eaſt. 172 5. 2 Will. Rep. 273, 274. 

26. Any Lands of Inheritance ſettled by a Freeman upon his 
Children, is not to be called an Advancement either in Part or in the 
Whole within the Cuſtom of London, in Regard ſuch Lands are 
not within the Cuſtom, which affefts only the perſonal Eſtate of the 
Freeman; otherwiſe of a Leaſe for Years, — But if Lands of Inheri- 
tance are given to a Child 77 Bar of the Orphanage Part, and ac- 
cepted as ſuch, it will be binding, or at leaſt the Child cannot have 
both. So held by Teky// and Gilbert, Commiſſioners, Eaſt. 1725. 
Cox and Belitha, Ibid. 274. 

27. The Cuſtom of London is, where there are ſeveral Children, 
the Father may appoint a Right of Survivorſhip amongſt them. If 
there be a Male Child only, the Father may deviſe over his Orphanage 

Part, if Male Child ſhould die before the Age of 21. and if there be 
a Female Child only, then the Father may alſo deviſe over in Caſe 
ſuch Female Child die before 21. or Marriage. Eaft, 13 Geo. Pid- 
dington and Mayne, Viner's Abr, Tit. Cuſtoms of London, (B) Ca. 16. 

28, Where the Huſband was attainted of Felony, and Pardon on 
Condition of Tranſportation ; and afterwards the Wife became intitled 
to ſome perſonal Eſtate as Orphan to a Freeman of London; this 
perſonal Eſtate was decreed to belong to the Wife, as to a Feme Sole. 
Trin. 1729. Newſome and Bowyer, 3 Will. Rep. 3 2. 

29. A Freeman of London having but one Child, advances that 
Child in Part only ; the Child ſhall ſtill come in for her Orphanage 

(a) ak 44k, Share (a) without bringing what ſhe had before received into Hotchpot, 

3 3 * for the Child's bringing her partial Advantage into Hotchpot, is only 
in order to make an Equality among the Children, and not for the 
Benefit of the Mother, or to increaſe the dead Man's Share, Adjudged 
upon ſolemn Debate at the Rolls, Trin. 1729, Cleaver and Spurling, 
2 Will. Rep. 526, 527. | 

30. If a Freeman having ſeveral Children, or one Child, does fully 
advance all his Children, or his fingle Child, this ſatisfies the Cuſtom, 
and is the ſame as if the Teſtator had no Child ; or if the Huſband, a 
Freeman before his Marriage, compounds with his intended Wife as 
to her Cuſtomary Part, it is the ſame as if there were no Wife. Ad- 
judged per his Honour, Jin. 1729. Cleaver and Spurling, Ibid. 527. 

31. Adjudged by the Maſter of the Rolls, that if a Freeman ſhall 
have advanced his Child in Marriage, and the Certainty of that Ad- 
vancement does not appear under the Freeman's Hand, this is to be 
taken as a full Advancement. And per his Honour, the Advancement 
in the preſent Caſe being above 40 Years before the Death of the Free- 
man, à Declaration in his Will that he bad fully advanced his Child 
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was an Evidence thereof, eſpecially it being ſo difficult a Thing for 
the Legatees in the Freeman's Will to prove an Advancement made 
at that great Diſtance of Time; but it being objected, that the Father's 
own Declaration in his Will was of very little Avail, fince at that 
Rate it would be in the Power of every Freeman, by making ſuch 
Declaration, to bar his Child of the Orphanage Part. Thereupon 4 
Proof was read, that the Daughter's Huſband had confeſſed he had re- 
ceived above 10001. Portion with bis Wife from the Freeman at his 
Marriage, which, was ſatisfactory. Trin. 1729. Ibid. 527, 528. 

32. Bill againſt the City of London by Plaintiff in Behalf of himſelf 
and the Reſt of the Proprietors of Orphan Stock, to have an Account 
of the Produce of the Orphanage Stock, and to have the Surplus of 
that Fund for ſome Years paſt applied to make good the Deficiencies of 
former Years ; for that by Stat. 5 & 6 NM. & M. cap. io. ſet. 13. 
the Produce of that Fund is applied for the Payment of the annual 
Sum of 41. per Cent. fo the Proprietors, or ſo much thereof only as the 
Money, by this Act appointed to be raiſed and paid, ſhall yearly amount 
unto, to ſatisfy and pay towards the ſaid Intereſt to the ſaid Orphans 
equally in Proportion, &c. and that there is no Proviſion by the faid 
Act for making good the Deficiency of any former Year by the Sur- 
plus of any ſubſequent Year, &c. King C. aſſiſted with Raymond 
Ch. J. and Teky/l, Maſter of the Rolls, held, that the- Intent and 
Scope of this Act was to ſecure 4 J. per Cent. to the City Orphans for 
ever, for the reſpective Sums due to them from the City; and the 
ſeveral Funds thereby raiſed are appropriated for that Purpoſe, and the 
City is made Truſtee for them, and are to have no Benefit by thoſe 
Funds until the 4 /. per Cent. be paid to the Orphans. And though 
Sec. 13. of the Act ſays, That the Fund ſhall be yearly applied only to 
the Payment of the annual Intereſt of 4 l. per Cent. yet the Word 
(only) in that Place ſhall not controul and overthrow the general Tenor 
and Scope of the whole Adi; and that Clauſe ſeems chiefly calculated 
for the Benefit of the Orphans to prevent any Mi ſapplications, or to 
apply any Part of the annual Fund to make good former Deficiencies 
before the 4 J. per Cent. for the current Year, be fully paid and ſatiſ- 
fied, and not give the Benefit and Advantage of any yearly Surplus 
to the City till all former Deficiencies be made good to the Orphans. 
Decreed that the City account for the ſeveral Years Surpluſſes re- 
ceived by them, and pay over the ſame to the Orphans pro rata, 
until the former Deficiencies be made good to them, Cc. Hil. 
2 Geo. 2. Ladds and London City, Viner's Abr. Tit. Cuſtoms of London, 
(B) Ca. 17. | 

By Deviſe of Lands to Truſtees in Fee, in Truſt within fix Yeors 
after the Teftator's Death to raiſe and pay 15001. to his Daughter 
A. A. dies within the fix Years; the 1500 l. ſhall go to her Admini- 
ſtrator, here being no certain Time limited when, but only the ultt- 
mate Time within which it ſhall be raiſed. Per Fekyll, Maſter of the 
Rolls, Hil. 1731. Cowper and Scot & aP, 3 Will. Rep. 119. 

34. A. having ſeven Children, makes an Executor in Truſt, and 
deviſes to each Child one Seventh of his perſonal Eſtate; one of the 
Children dies in his Life-time, and one of the fix ſurviving Children 
has been advanced by the Father in his Life-time, yet this Child (hall 
take his full Share of the ſeventh Part without bringing what he had 
before received into Hotchpot. Hil. 1731. Cowper and Scot & al, 
MC 124. © 

35. If a Child has any Thing by the Will more than the Reſt, 
which is declared as a Satisfaction for her Advancement, if the will 

claim 
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claim the Benefit of the Cuſtom ſhe muſt wave this. Per Cowper C. 
Hil. Vac. 65 Ann. Viner's Abr. Tit. Cuſtoms of London, (B. 8.) Ca. 10. 

6. A. on his Daughter's Marriage agrees to give her 3ooo l. which 
ſpe being of Age covenants to receive in full of her Cuſtomary Share as a 
Freeman's Daughter ; and tho' it was objected, that ſuch a future 
Right cannot be releaſed, and that Parents might make an ill Uſe of 
the Power they have over their Children in forcing them to give 
ſuch Diſcharges, yet this was held a good Bar of the Cuſtom, 
there being no Fraud in the Tranſaction. Lockere and Savage, Mich, 
6 Geo. 2. 

37. By the Cuſtom of London a Freeman cannot deviſe either the 
Orphanage Part, or the Contingency of the Benefit of Survivorſhip 
among Orphans ; neither can an Orphan deviſe his Orphanage Part, 
or the Part which accrued by Survivorſhip. But ſuch Freeman may 
give by Will to his Children Legacies inconſiſtent with the Diſtribu— 
tion under the Cuſtom, and then ſuch Children muſt make their 
Election whether they will abide by the Will or by the Cuſtom ; but 
they cannot abide by the Will in Part only, and take the Benefit of 


the Cuſtom alſo. Trin. 1735. Harvey and Deſbouvrie, Caſes in Eg. 


Temp. Talbot 130. 
38. A Freeman had Iſſue two Sons A. and B. and four Daughters 


D. E. F. and G. the Freeman in his Life-time gave to A. and B. and 
D. and E. 1 500 l. a- piece, which they acknowledge by two ſeveral Re- 
ceipts, in the Words following, vig. Received of my Father 1 500 /, 
c which J hereby acknowledge to be on Account and in Part of what 
* he has given, or ſhall by his laſt Will give unto me his Son (or 


«© Daughter) in or by his laſt Will.” Then the Freeman makes his 
Will thus, viz. © And whereas I have heretofore paid to, given or 


* advanced with my Children A. D. and E. (omitted B.) 1 500 J. 
c a-piece, now I do hereby in like Manner give and bequeath unto 
* my three other Children B. F. and G. the ſeveral Sums of 1 500 /. 
ce a-piece; and then gives the Reſidue equally among ſt all his Children.“ 
The Cuſtom being waived on all Sides, the Queſtion was, whether 
B. ſhould have another 1500/. upon the latter Words of the Will, 
or ſhould be in the ſame Caſe with A. D. and E. they being equally 
advanced by the Father ; and his omitting B. ſeeming only a Miſtake 
in the Teſtator, It was inſiſted, that the Receipt could not controul 
the expreſs ſubſequent Gift of the Father, and that the omitting B. 
ſhould be plainly intended a Difference between them. But Talbot C, 
decreed the 1 500 J. received by B. in his Father's Life-time to be a 
Satisfaction for what the Father gave him by Will, and that he ſhould 
not have another 1 500 J. upon the latter Words of the Will, Ef. 
8 Geo. 2. Upton and Prince, Caſes in Eq. Temp. Talbot 71. 

39. The Plaintiff's Wife was the Daughter of John Burroughs a 
Freeman of London, and the Bull was brought to be relieved againſt an 
Agreement entred into with her Father before he purchaſed his Freedom 
to preclude her from her Orphanage Share, and for an Account of his 
Eftate, and a Diſlribution of it according to the Cuſtom of London, 
offering by the Bill to bring it into Hotchpot what ſhe had received 
upon the Marriage. F. B. lived at Thame in Oxfordſhire, and had 
five Children, three of Age, and two Infants; and a Deed to the fol- 
lowing Effect was executed by the Father, and the three Children who 
were of Age, one of whom was Elizabeth the Plaintiff's Wife. The 
Deed recited, that whereas 7. B. apprehended it would be for his 
Intereſt to become a Freeman of London, but was informed he ſhould 
be thereby diſabled from abſolutely diſpoſing of his perſonal Eſtate by 
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Will, or otherwiſe, to and amongſt his Children, as he might now 
do; and whereas the ſaid Children were deſirous that he would be- 
come a Freeman in order to improve his Eſtate, and were contented 
and agreed that their Father ſhould have and retain to himſelf full 


Power and Authority to give and diſpoſe of his perſonal Eſtate in 


ſuch Manner as if he was not a Freeman, and they ſeverally and re- 
ſpectively releaſe, diſcharge and diſclaim any Right, Title, Intereſt, 
Claim and Demand whatſoever, to all the perſonal Eſtate of the ſaid 
J. B. that he ſhould die poſſeſſed of, other than ſuch Part thereof 
as he ſhall by his laſt Will in Writing, or otherwiſe, legally give 
unto them ſeverally and reſpectively; or (in Caſe the ſaid J. B. 
ſhall die inteſtate) that they thall be legally intitled unto by the 
Laws of the Land and the Cuſtom of the City of London : And 
they fusther covenant with J. B. that if he make a Will, they 
will not ſue for, claim or demand any other Part or Share of the 
ſaid Eſtate whereof he ſhall die poſſeſſed, than ſuch Part as ſhall be 
given to them by ſuch Will; but upon Payment thereof they will 
execute Releaſes to the Executors of their Demands to any Part 
or Share of the perſonal Eſtate, By Will the Father had given the 
Plaintiff Eligabeth ſome Legacies ; and the Bill was in the Alternative 
for theſe Legacies in Caſe the Court ſhould be of Opinion that ſhe was 
precluded from the Orphanage Share. The Queſtion was, if ſhe was 
barred by this Agreement. Harawicke Lord Chan. This is a Caſe of 
the firſt Impreſſion, and muſt therefore be determined upon the Rea- 
ſon of the Thing, and Caſes bearing Analogy with it. It has been 
objected, that the Plaintiff is not proper to be relieved againſt her 
own Agreement ; and as the Court is not obliged to enforce voluntary 
Agreements, ſo on the other Hand it will not relieve againſt them if 
there be no Fraud in obtaining them, which is not pretended in the 
preſent Caſe ; but this Bill is not fingly to be relieved, but for an Ac- 
count and Diſtribution of the Eſtate; and one way or other ſhe is in- 
titled to a Decree, if not to the Orphanage Share, yet to a Satisfac- 
tion for the Legacies given her by the Father's Will ; and therefore as 
ſhe is intitled to an Account of the Eſtate, it is neceflary to determine 
as an Incident to the general Queſtion, what Intereſt ſhe has in that 
Eſtate, as in the Caſes of Redemption and Truſts ; and it is often 
incumbent upon the Court to determine mere Points of Law before 
the Court can come at the Equity ; as where there are two Volunteers, 
one in Poſſeſſion, and the other not, a Suit is commenced, tho' the 
Court will not interpoſe in Favour of Volunteers, yet if there be a 
Truſtee, the Court muſt take Cognizance of the Suit, in order to 
determine for whom he ſhall be Truſtee ; and the Queſtion is, if this 
Agreement ſhall be binding, either as a Releaſe, or as a mutual Agree- 
ment. If the Father had been Free it could not have operated as a 
Releaſe, for the Party has neither jus in re, nor ad rem; and I think 
it can have no Effect as an Agreement, it is merely voluntary, and no 
Conſideration at all moving from the Father. It hath been inſiſted, 
that there is an Agreement on the Father's Side to take up his Freedom; 
but that is a Miſtake, there is no Covenant for that Purpoſe, nor one 


Word ſaid to bind him to take up his Freedom or not, or at what Pe- 


riod of Time, and when it might be moſt for his Advantage, and (a) 
leaſt for the Benefit of his Children ; and tho' his Eſtate might be im- 
proved, yet it would be all in the Power of. the Father, and the 
Children would not be ſure of any Benefit from it, he might ſpend it, 
or lay it out in Land, and it is only conſequentially and poſſible that it 
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might come to the Children. But the ſtrongeſt Point I rely upon is, 
that the Agreement is vain and nugatory, and the Intention of it cannot 
be obtained, for the Intention of the Articles was to give the Father 
the ſame Power over the Eſtate that he then had, which was im- 
poſſible, for the other Children were not bound, and therefore would 
go away with the whole Orphanage Part, which affects the Con- 
ſideration and Intention of the whole Agreement; and his Power of 
Diſpoſal, which might be exerciſed in Favour of the Children, who 
were bound, would be reſtrained contrary to the Deſign and Purpoſe 
of the Agreement, and therefore it was an Agreement founded upon 
a Miſtake on both Sides; that it is a proper Head of Equity to relieve 
againſt it, and theſe Sorts of Agreements are never countenanced by 
the Cuſtom ; tho' where there is a Conſideration they are no Bar, 
nothing bars but an Advancement, the Certainty whereof does not 
appear under the Hand of the Father; but Courts of Equity have 
thought it reaſonable that Agreements made upon valuable Confidera- 
tions ſhall be a Bar, becauſe it is for the Benefit of the Children to 
have their Portions when they may want them, upon Marriage, or 
to ſet up any Trade, it is exchanging an uncertain Poflibility for a 
Akte certain Proviſion, Blunder v. Baker (a) was never determined finally 
is to be found. by Lord Macclesfield; and it was only that a Releaſe may be good as 
(5) 2. Where an Agreement. Metcalf v. Wye (6) the Agreement was upon Mar- 
es riage, and the whole Intention of it might be compleated, and not ſaid 
to be in Bar of the Children, but only of the Child, who was a Party, 
which might well be; and the Force and the Influence of a parental 
Authority is always an Ingredient in theſe Caſes, and therefore a valu- 
able Conſideration is neceſſary to remove the Preſumption. I will not 
ſay what my Opinion would have been if the Children had been all of 
full Age, and had joined, the Caſe then would have had a very dif- 
ferent Conſideration. It was ſaid in this Caſe, that where the Wife 
is compounded with, it is conſidered by the Cuſtom as if there was 
no Wife at all; and the Children take a Moiety of the Eſtate, and 
the Share of the Wife does not accrue to the Teſtamentary Share. 
The Attorney General mentioned a Caſe where an Agreement affect- 
ing only a Paſſibility hath been ſupported in Equity. In the prin- 
cipal Caſe the following Caſes were cited: v. Sir George News- 
land, where two agreed to divide the Eſtate of a third Perſon that 
was expected by them both, but doubtful to which it would be left; 
and the Agreement was ſupported. Whitcomb v. Whitcomb, 3 May 
1718, before the Maſter of the Rolls. Small petty Sums are no Ad- 
vancement, but it muſt be Sums given as a Portion. HZ. 11 Geo. 2. 


Morris & Ux' and Burroughs, MS, Rep. 


(B) Concerning the Widow of a Freeman, 
2 what ſhall be a Bar of her Cuſtomary 
are, 


| 1. | F a Wife be intitled to her Cuſtomary Part, and the Huſband 

* Net in the dies, (and then the Wife dies *) the Executor of the Huſband 

72 ge ſhall not have this, but the (Executor of the +) Wife, becauſe it is a 

Original, Thing in Action. Held per Lord Chan, Hil. 1677. Treton's Cale, 
2 Freem, Rep. 28, 


2. If 


* Cuſtom of London. 


— 


2. If a Citizen of London has a Truſt of a Term attending his In- V 1 Vel. 
heritance, and dies, the Truſt of the Term ſhall not be ſubject to the roy _ 
Cuſtom of London, to be divided between the Wife and Children, as Ti and 
other perſonal Eſtate and Chattles ſhall. Per Lord Chan, Trin. 1681, T, Hi. 
1 | | 1680. 
in the Caſe of Tin and Tiffin, 2 Freem. Rep. 66. 
. A Citizen of London entred into a Bond to a Truſtee to leave 
his Wife at his Death oo l. He dies and leaves her nothing, ſhe 
brings her Bill for the 5oo J. and to have a Moiety of the Reſidue of 
her Huſband's perſonal Eſtate. Decreed that ſhe cannot have both, 
but ſhe may have her Election. The 5007. is to be left her at all 
Events, altho' at his Death ſhe was intitled unto a Moiety of his per- 
ſonal Eſtate, yet the Huſband might have converted that Moiety into 
a real Eſtate. Eaſt. 8 Ann. Eaſt and Coggs, MS. Rep. 
4. The Wife of a Freeman ſhall not take by her Huſband's Will, %. Fg. Rep: 
and likewiſe by the Cuſtom, unleſs it be ſo declared in the Will. Per *: C. #799 
k $16 f dem verbis. 
Lord Keep. who was clearly of this Opinion. Mich. 1712. Kitſon | 
and Kitſon, Prec. in Chan. 351, 3 54. 
5. A Freeman purchaſed Lands in the Names of B, and C. and the 
Conſideration Money (being 9400 J.) was mentioned in the Convey- 
ance to be paid by B. but no Truſt was declared ; B. kept the Writings, 
and received the Rents for ſo much of the Eſtate as was let; and A. 
by a Paper, (all of his own Hand Writing) and purporting to be an 
Eſtimate of his Eſtate, and what he was then worth) had charged B. 
as Debtor for Money lent him to buy this Eſiate (a), and alſo for In- (a) It was in- 
tereſt due on Account thereof. A. died; B. afterwards executed a fited for the 
. : Widow, that 
Declaration that the Purchaſe was made in Truſt for A. Decreed the Hufband 
per Cowper C. that this Declaration after A.'s Death is ſufficient to being a Free. 
bar As Widow's Cuſtomary Part. But the Court, upon the Circum- mo, — 
ſtances of the Caſe, recommended it to the Heirs or Deviſees of A. to being intend- 
let the Widow have her Dower of the Truſt Eſtate, Trin. 1716. ed, _ 17 
Ambroſe and Ambroſe, 1 Will. Rep. 321, 323. — This Decree was P rig. 
affirmed in Dom Proc” in June 1717. Bid. 323. time, and the 
| Declaration of 
Truſt being only adviſed by the Friends of the Family as the moſt effectual Method to ſecure the ſaid Debt upon 
A.'s Death, the ſame ought to be looked upon as in Nature of a perſonal Eſtate, and conſequently that a Right 
veſted in her by the Cultom to a Share of this Money in the Hands of B. which Right could not be altered or 
eluded by ſuch /«b/zquent Declaration. But decreed per Lord Chan. That the Strength of the Evidence was, 
that this Purchaſe made in 4.'s Life in the Names of B. and C. was in Truſt for 4. However it plainly appear- 
ing upon the Evidence on both Sides that the Conſideration Money was A.'s, had it not been for the Statute of 
Frauds this would have made a reſulting Truſt; and B. after A.'s Death, executing the Declaration of Truſt, 
this plainly took it out of the Statute. As to the Objection, that the Declaration of Truſt ſhould not by Re- 
lation prejudice A.'s Wife, who was a third Perſon, his Lordſhip anſwered that the Declaration given by B. was 
Evidence of the Truſt, and all Evidence muſt affett a third Perſon ; and as if B. had after A.'s Death been ex- 
amined as a Witneſs, and had declared on his Oath that he was but a Truſtee for 4. this auould hawe bound A."s 
Wife, and would have barred her Pretence ; ſo here the Declaration of Truſt executed by B. was rather a 
ſtronger Evidence of the Truſt, and ought to bind A.'s Wife. Bid. 322, 323. 


6. A Freeman deviſed to his Wife ſeveral Shares in the New River 
Water, with Remainder over, &c. and gave her ſeveral Legacies ; 
the Will was ſealed up in a Sheet of Paper, and incloſed in the ſame 
Paper was a Bond found, (executed by Teſtator. ſome Time before the 
Date of the Will) conditioned to pay Defendant (his Nephew) 1000 l. 
or to transfer to him 1000 l. Stock in the Million Bank; but this Bond 
appeared to be voluntary, and not given upon a valuable Conſideration. 
The Freeman's Widow brings a Bill for her Cuſtomary Share of ber 
late Huſband's Eſtate; and Trevor, Maſter of the Rolls, ſaid, ſhe 
muſt diſclaim all Benefit and Advantage by the Will 7 e will have a 
Decree for her Cuſtomary Share, contrary to the Will; and this is the 
conſtant Courſe of this Court ; and the Bond being in Nature of a 
voluntary Gift, is fraudulent quoad the Wife's Cuſtomary Share, Nr. 
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ſhall not ſtand in her way; and ſuch Sort of Conveyances to evade 
| the Cuſtom, are always ſet aſide in this Court. Trin. 2 Geo. Edmund. 

fon and Cox, Viner's Abr. Tit. Cuſtoms of London, (B. 3.) Ca. 11, 
Hi Lorafhiy 7. A Freeman of London on his Marriage covenanted to add 1 5001. 
ras. kt out of his own perſonal Eſtate to 1500 J. which was the Portion of 
it had been his then intended Wife, and both theſe Sums were 10 be laid out 
admitted that , Lands, and to be ſettled upon the Huſband for Life, and then to 


a Jointure of 8 a IP 9 
2 ſettled in the Wife for her Life for her Fointure, and in Bar of her Dower, 


Bar of Dower, with Remainder to the Children of the Marriage. Parker C. held 


e clearly, that a Jointure of Land made (c) by a Freeman upon his 


Widow of her Wife, if expreſſed to be in Bar of her Cuſtomary Part, would be fo; 


Cuftoms!y but if it were not, but only ſaid to be in Ban of her Dower, this 


Part, than it 
Would exclude would be no Bar of her Cuſtomary Part, becauſe Lands or a real 


her from her Eſtate is of a quite different Nature from perſonal Eſtate, and a Mat- 
Share by toe ter wholly out of the Cuſtom (e). Hil. 1718. Babington and Green- 


Statute of Di- g : 
fribution in wood, 1 Will. Rep. 530, Prec. in Chan. 50 5. S. C. 


Caſe her Huſ- 

band ſhould die inteſtate; and his Lordſhip ſaid, it was the ſame Thing in the principal Caſe where a Freeman 
had covenanted to lay out of his own Eſtate 1500 J. in a Purchaſe, and to ſettle it on himſelf for Life, &c. (at 
ſupra) ; 1/t, becauſe from that Time the 1500 J. was not his own Eſtate, nor what the Cuſtom could meddle 
with, for a Man's own Eſtate is what he has beyond his Debts, and what he owes is as alienum, and the Cuſtom 
affects only what is beyond his Debts. 24%, For that Money covenanted to be laid out in Land is, as to all 
Reſpects, laid in Equity, and would deſcend as Land for the Benefit of the Heir, and not go to the Executor, 
it might be intailed as Land, and had the other Qualities of Land, and, conſequently was not within. the Cuſtom. 
——— This could not be breaking into the Cuſtom, for the Freeman might at any Time during his Life, even 
in his laſt Sickneſs, have inveſted his perſonal Eſtate in the Purchaſe of Land, which would defeat the Cuſtom, 
and ſtand good (%), tho' the Freeman ſhould at the ſame Time have ſaid, that he did this on Purpoſe to defect 
the Cuſtom; and as this (if the Purchaſe was real) would have held good to Bar the Cuſtom, ſurely the Caſe 
could not be worſe where ſuch Agreement for making the Purchaſe was for a valuable Conſideration, and Part 
of the Marriage Articles, Per Lord Chan. 5d. 532. (e) As in the Caſe of Atkins and Water/ſon (d), 
6 June 1716. cited arg', where the Court of Aldermen by the Recorder certified they had no Cuſtom extending 
to that Caſe. (b) Vide Frederick and Frederick. (d) Vide 1 Fol. Eg. Ca. Abr. 157. c. 5. S. C. 
1 Will. Rep. 710. (e) Vide Blunden and Barker, P). Ca. | 


* . * 
— 


8. A Freeman makes his Will, and thereby (inter al') gives a 
Legacy to his Wife, Per Lord Chan. Parker, It appearing that this 
Legacy, together with all the other Legacies, ( for /o it muſt be in- 
tended) did not exceed the Huſband's Teflamentary Part, it was (his 
Lordſhip ſaid) the ſame Thing as if theſe Legacies had been given by 
the Freeman expreſly out of his Teſtamentary Part, which he had full 
Power to diſpoſe of by his Will; and therefore this Legacy being no 
ways inconſiſtent with the Cuſtom, the Wife might in ſuch Caſe take 
both; for it was only the Inconſiſtency betwixt the Legacy and the 
Cuſtom that prevented the Widow or Child in any Caſe from taking 
both; the Conſequence of which was, that if the Freeman gave any 
Legacy out of his Teſtamentary Part, the Wife or Child might (pro- 
vided there was ſufficient) take both by the Will and by the Cuſtom, 
(/) Rid. 533. and therefore ſo might the Wife do here (f). Hi. 1718. Babington 
pe = nm and Greenwood, 1 Will. Rep. 530, 533. Note; In this Point, and 
4 2ucre al. Allo the above Point, (Ca. 7.) the Court was extreamly clear. 164. 
ded by the 534. | | 
Editor, whe- 
ther ſuch Legacy muſt not be given out of the Teſſamentary Part, as (he ſays) appears from the Reporter's 


Notes to have been determined in the Caſe of Biddle and Bidale about this Time. See the Caſe of Frederick 
and Frederick, Ibid. 710. , | 


9. The Widow (of a Freeman ,of London) is intitled to the Furni- 
ture of her Chamber, as in Caſe the Eſtate exceeds 2000 l. then to 
gol. inſtead thereof. In a Caſe before Lord Parker, 18 Mar. 1718. 
Biddle and Biddle, Viner's Mr. Tit, Cuſtoms of London, (B. 2.) Ca. 2. 


5 e 7 10. If 
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10. If a Freeman of London dies without Niue, bis Wife is intitle? 
by the Cuſtom to a Myiety of her Huſband's perfonal Eſtate in Value 
but not in Specie. If ſuch a Freeman makes his Will, and at fpojes 
of bis whole Eſtate without Notice of the Cuſtom, and gives ſoverd? 
ſpecific Tegac tes, and ſeveral pecuniary Legacies, and deviſes the Re- 
fiduum fo A. and the Widow waives her Legacy, and claims a Moiety 
of his perſonal Eſtate by the Cuflom, if the Refiduum be ſufficient to 
anſwet her Moiety or Share, it ſhall be taken out of the Reſiduum 
but if that fall ſhort, then the pecuniary Legatees ſhall abate in Pro- 
portion 3 and / the Reſiduum and Pecuniary Legacies be ſufficient to 
anſwer her Motety, the Jpecifick Legatees (hall not be brought in to 
contribute, but enjoy their Legacies intire. Per Parker C. Tin. 
5 Geo. Kitſon and Robins, Viner's Abr. Tit. Deviſe, (Q. d.) Ca. 35. 
11. A Settlement is made on a Citizen's Wife of Part of her Huj- 
band's perſonal Eſtate, in Bar and Satigfaction of all ber Claim and 
Demand but of his perſonal Eſtate by the Cuſtom, or otherwife ; the Huſ- 
band died inteſtate, the Wife is barred of her diſtributive Share of her 
Huſband's Eſtate by the Statute of Diſtributions, by Force of the 
Words (or otherwiſe) for they can extend to nothing elſe ; and it was 
ſaid to be twice ſo adjudged by Cowper C. in Pitt and Lee, and 
Davila and Davila; and now decreed by King C. 13 Geo. in Bad. 
cock and Stanhope, Ibid. Tit. Cuſtoms of London, (B. 6.) Ca. 24. 


0 ee. a. A. 
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(C) Concerning the SIT or dead Man's 
. Part. 


I. E * Cuſtomary Part, belonging to the Adminiſtrator of a Vide l Pol. Ex. 
Citizen of London dying inteſtate, is not within the Act of Ca. 4br. P. 
Diſtribution, and becauſe the Cuſtom of London being ſaved by the Act, 259. 174 : 
the Cuſtomary Part ſhall go wholly to the Adminiſtrator as it did be- alan and iN 
fore; and ſo it hath been reſolved at Common Law and in Chancery, ee 2 1 


2 Freem. Rep. 8 5. Ca. 94. cites it as reſolved per North Lord Keep. 759. alſo con- 


Hil. 1682. in an Anon, Caſe, 3 tra. 
2. J. S. a Freeman of London, by his Will directed that an Tniven- Prec. in Chan. 1 
tory ſhould be taken of bis perſonal Eſtate by his Executors, and that 209. F.. ug 1 
his Wife ſhould have her Widow's Chamber, and after his Debts and Trin. 1715. = 
Funeral Charges paid, gave ber a third Part of his perſonal Estate, 2 Cet- 4 
another third Part he gave equally among ft bis Children A. B. C. D. Dame.” 
and E. who died in the Teſtator's Life-time, and the remaining third 
Part he gave as follows, (viz.) 7401. to B. 40 l. in ſmall Legacies, 
2001. a-piece to ſaid C. D. and E. and the Overplus (if any) to be 
equally divided among ft four of his Children, and to be paid them by his 
Executors, (viz.) to his Sons at 21. and to his Daughters at 21. or 
Marriage. And if the third Part of his perſonal Eftate (in his diſ- 
f3jal) ſhould by bad Debts or Accidents fall ſhort, and not be ſufficient to 
pay all his ſaid Legacies, he willed that each of the ſaid Legatees ſhould 
bear ſuch Loſs (whatever it amounted to) in Proportion according to 
their Legacies, and made F. G. H. and J. Executors. -F. G. and 
J. only proved the Will, and exhibited an Inventory of their Teſta- 
tor's perſonal Eſtate into the Chamber of Lyndon, and entred into the 
uſual Recognizance, and paid the Widow and the Plaintiff who mar- 
ried A. (one of the Daughters) ſeveral Sums on Account of theit 
Cuſtomary Shares. FJ. (one of the Executors) died, and F. took out 
Adminiſtration to him; a Bill was exhibited againſt F. and G. the 
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two ſurviving acting Executors, for an Account of the Teſtator's 
perſonal Eſtate, and to have a Diſtribution thereof according to the 
Cuſtom and the Will. The Defendant F. (who was become inſolvent) 
was indebted 163 J. 15. 10 d. as the Ballance of his own Account, and 
2791. 195. received by his Inteſtate J. out of the Teſtator's Eſtate, 
Quære, Whether by the ſaid Cuſtom the Loſs of J. S.'s Eſtate, by the 
Inſolvency of his Executors, ought to be born, out of the Tt eftamentary 
Part of his Eſtate only, or out of the whole perſonal Eſtate only, as well 
Cuſtomary as Teſtamentary. And the Cuſtom was certified 26 April 
(a) It s faſk- 17 1.5- by the Recorder ore tenus (a), to be thus, (uiz.) That if a 
cient if the Freeman of London dies, leaving a Widew and Children, his perſonal 
—_ Eſtate (after his Debts paid, and the Cuſtomary Allowances for bis Fu- 
tified by Þ neral, and for the Widow's Chamber, being firſt deducted thereout) is by 
Recorder at the Cuſtom to be divided into three equal Parts, and diſpoſed of as follows, 
the Bar ve (viz.) one third Part thereof belongs to his Widow, another third Part 


nut, for the 


Mayor or Re- belongs to his Children unadvanced in bis Lifetime, and the other third 
corner the St. Part ſuch Freeman by his laſt Will may deviſe as he pleaſes. But where 
tute of Tr, @ Loſs of a Freeman's Eftate doth happen by the Inſolvency of his Execu- 
which obliges rors, there is not any Cuſtom of the City of London which diredts whe- 


COND © ther ſuch Loſs ought to te born out of the Teftamentary Part of his Eflate 


1727. 3 Vill. only, or out of bis whole perſonal Eftate, as well Cuſſomary as Teflamen- 
Rep. 16, 17. tary, Upon this Certificate Cowper C. upon hearing Counſel, was of 


— if be Opinion, that the Widows and Orphans of a Freeman of London are 
falſe, an Ac- in the Nature of Creditors, for two Thirds of the perſonal Eſtate he 
tion lies a. ſhall die poſſeſſed of; and that if any Loſs happen by the Inſolvency 


2 of his Executors, ſuch Loſs ought to be born by the Legatees of a 


Aldermen. Freeman out of his Teſtamentary Part. And fo decreed (b), Trin. 


— the Re. 1 Geo. Readſhaw and Duck & al,, Viner's Ar. Tit. Cuſtoms of London, 


corder, for it (B. 9.) Ca. 4. 
is their Cerci- 
ficate by the Recorder. Bid. 17. in a Note by the Editor, cites Hob. 87. Day v. Savage. (5) So that 


the Widow and Orphans had two full Thirds of the Freeman's Eſtate as if no ſuch Loſs had happened. Prec. 
in Chan. 410. in S. C. * 2 Ed. 2. cap. 2. 


3. A. by his Will ave all his Eſtate according to the Cuſtom, 
having a Wife and Children, viz. two Thirds to his Wife, and one 
Third to his Children, with a Deviſe over. Held fer Maſter of the 
Rolls, that though this was not exactly conformable to the Cuſtom, 
yet that the Deviſe of one Third to the Children was void, being 
what the Cuſtom gave, and ſo the Deviſe over was not good; that as 
the Wife was to have two Thirds, ſhe ſhall take one by the Cuſtom, 
and the other ſhall be the dead Man's Part ; theſe Proportions are 
to ariſe after a Deduction of the Widow's Chamber and her Parapher- 
nalia, z.e. ſuch Ornaments as ſhe uſually wore about her Body; for 
tho' this is not by the Cuſtom, and was at firſt only allowed to Citi- 
zens of the better Sort, yet it is fit to give the ſame Privilege to all 
Citizens Widows, Trin. Vac. 1718. Ibid, (B. g.) Ca. 5. 

4. By Stat. 11 Geo. 1. cap. 18. ſect, 17. It ſhall be lawful for all 
Perſons who after the firſt of June 172 5. ſhall become Free of the 
City, and for all who at that Time ſhall be unmarried and not have 
Jue by any former Marriage, to diſpoſe of their perſonal Eftate. 

5. Sect. 18. If any Perſon who ſhall be Free of the City hath agreed, 
or ſhall agree by Writing, in Conſideration of his Marriage, or other- 
wiſe, that his perſonal Eſtate ſhall be diſtributed according to the Cuſtom 
of the City ; or in Caſe any Perſon ſo Free ſhall die inteſtate, his per- 
ſonal Eſtate ſhall be ſubject ta the Cuſtom of the City, I 

n 


| CAP. 


Cuſtom concerning Deriots. 


I. T* Lord of a Manor being intitled to Heriots from is 


Freeholders, upon every Alienation or Death, the Tenants 

=. made long Leaſes, by which they barred the Lord of his 
Heriots ; the Lord preferred his Bill againſt the Tenants to, eſtabliſh 
this Cuſtom. Lord Chan. Here does not appear to be any Truſt, 
and therefore I will not help the Lord. 1 think the Cuſtom of r 
Heriots to be unreaſonable, the Loſs a Family ſuſtains thereby being 
aggravated, and Equity never will interpoſe in ſuch, Caſes; Ea 
7 Ann. Wirty and Pemberton, MS, Rp. 
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(A) Concerning the dzawing up, entring and inrolling of 


deseefe Kc. — Ind here ot ;Caveats.t pztvent the 
ame. ; 3 


(B) Cho are bound by a Detre. 3 


' (O) Of opening and reverſing Detrees fo? Erroz, Repug⸗ 434 be 
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(D) Concerning the Perfozmance and Executfor of a Dertee. 
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(4) Concerning the dzawjng up, entring and 
tnrolttng of Decrees (a), &c-—— And here of ( an ar. 
Caveats to pꝛevent the ſame. | qr bog 


Rolls are to 


be made to th 
Lord Chancellor; and Decrees made at the Rolls muſt be ſigned or approved of by the . I make 


them Decrees of the Court of Chancery. March 13, 1727. Morſe and Dubors, Viner's Abr. Tit. Decree, (D) 
Ca. 28. If a material Party die before a Decree is inrolled, yet it may be inrollid afterwards ; and if more 
Her Ax. Months expire before the Inrolment, yet by Leave of the Court it may be done after tbat Time, Duke of 
uckingham and Sheffield, MS. Notes *. What might have been ſupp/ied by Motion is no Objection to a Decree. 
Nov. 24, 1721. Banbury and Bolton, Viner's Abr. Tit. Decree, (D) Ca. 19. * 2. Term and Year. 


4 
— 
\ . 


1. Tris a Rule, that whenever a Decree is entred by Conſent, the 
Merits after ſhall never be inquired into, unleſs there be an 
- Objection that the Word Conſent be ſtruck out of the Order. 


1702, Nercott and Norcott, Viner's Abr, Tit. Decree, (D) Ca. 13. 
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2, If a Caveat be etitred to ſtay the — md — + a 1 
2 ſtays the figning 28 Days, being a Lunar Month, not only after 
proneuncing the Decree, but from the Time of, the Decree's being 
reſented to the Great Seal to be ſigned, in order to its Inrolment, and 
Notice thereof given by the Lord Chancellor's Secretary to the Clerk 
in Court of the other Side. N 2 Parker at firſt ſaid, he 
thought it an unreaſonable Delay, «7s td Rule or Order of 
Court for that Purpoſe But he. TIL belt not only confirmed 
by the Maſter's Rep ort, — alſo by a Certificate * of the greateſt Num. 
ber of Clerks 1n he Office, his Lordſhip at another Day allowed it, 
. it ſeemed to him to be the conſtant Practice. Hil, 1719. 
Burnet and Theobald, 1 Will. Rep. 609, 610. 
3. Decree before Tnrolment' thereof, ought to be delivered. to the ad. 
verſe Party, or his Attorney, who is in eight Days to return the ſame 
(a) Q. If this ſigned by the Counſel of that Side (a), or to make his Objections to the 
6, now the Draught. Mar. 6, 1720. Cheevers and Geoghegan, Viner's Abr. Tit. 
-_ (D) Ca. 17. 
4. Ordered that no Application ſhall be made againſt the Minutes 
after a Week, and no further Time to be allowed to petition for a 
Rehearing but within a Week after that. Trin. 11 Geo. 1. Anon, Sel, 
Caſ. in Chan. 21. | ; 

5. A Decree may be altered upon proper Application the ſame 

Term it is pronounced without a Rehearing. May 3, 1725. Vaughan 
and Blake, Viner's Abr. Tit. Decree, (D) Ca. 25. 

6. Matters proper- to be excepted to upon the Maſter's Report 
ſhall never be objected to the Decree after the Report, confirmed. 
April 28, 1726. Parker and Stanley,” Thid. Ca. 27. 

2 Will. Rep, 7. No original Bill can be to vacate a Decree figned and inrolled, 
73. Trina Hil. 12 Geo. 1. Floyd and Manſell, Gilb. Eg. Rep. 18 5. 


1722. 


and 4 S. C. — 2 Tit. 4n/wers, Pleas ond Demurrers, P. 71. Ca. 10. S. C. abridged. 


be c Who are bound by a Decree (a). 
a Remainder 


—_— Decree by Conſent for a Leaſe or other perſonal Eſtate ſhall 
1 bind Purchaſers, otherwiſe you will blow up the Court of 
Eaft. 1706. . Said per Lord Keep. Trin. 1667. Windham and Wind- 

4 . Rep. ham, 2 Freem. Rep. 127 
; 2. If an Infant faffers a Decree by Conſent, it is for ever rever- 
ble, but otherwiſe of an adverſary Bill. Trin. 1667. Ca. 147. Anon. 

its. 

3. A Decree cannot be pleaded in Bar unleſs it binds both Par- 
ties. Eoft. 1740. per his Honour, in the Caſe of Atkinſon and 


Tarner, Brin Eg. Rep. 77. 


(C) Of 


| Decree. 


(C) Of opening and reverſing (a) Decrees fo? (- hh. 
Erroz, Repugnancy Or Fraud. Matters have 


been examin- 

; ed in Equity 
and determined, the Court will be cautious of anrawelling former Decrees, Agreements or Releaſes. Trin, 
1721. Cann and Cann, 1 Will. Rep. 723. # 


I. W HERE Error appears in the Body of the Decree drawn 
up and inrolled, the Court will open the Decree. Jin. 
1700. Grice and Goodwin, Prec. in Chan, 260, 261. 

2. The ſame Decree gives Liberty to try the Title at Law, and yet 
awards Injunctions to put Plaintiff into Poſſeſſion, and quiet him in 
his Poſſeſſion ; reverſed as repugnant. April 28, 1721. Lord Laneſ- 
borough and Elwood, Viner's Abr. Tit. Decree, (D) Ca. 18. 

3. A Decree (and much more an interlocutory Order) gained by 
Fraud may be ſet aſide on a Petition; a fortiori may ſuch Decree be 
ſet aſide by Bill. Per Lord Chan. King, Eaſt. 1731. in the Caſe of 
Sheldon and Forteſcue Aland & aP, 3 Will. Rep. 111. 


(b) As De- | 


(D) Concerning the Perfozmance and Execu⸗ 
tion of a Decree (0). eres rot 
pieaaable at 


Law, this Court indemnifies all ſuch as pay Money in Obedience to their Decrees. MS. Notes. Decree 
are executed by Proceſs both againſt Perſon, Goods and Lands, as Judgments at Common Law, but the Execution 
more effeual, becauſe all may iſſue together. MS, Notes. 
Decree. Bid. 


I, Sequeſtration may be granted in Scacc', as it has been always 

ractiſed in Chancery, where a Decree is for a perſonal Duty, 
otherwiſe the Juriſdiction of the Court of Equity would be to little 
Purpoſe if it had not ſufficient Authority to ſee its Decrees executed. 
Per three Barons; but the Lord Ch. Baron doubted, becauſe Hale 
nor Montague could never be prevailed upon to grant it ; but by the 
Opinion of the other three it was granted. Trin. 1687, in Scacc', 
Guavers and Fountai ne, 2 Freem. Rep. g. 

2. After Service of a Writ of Execution of a Decree againſt a Cor- 2 Len. 355, 

oration the next Proceſs is a Diſtringas, and after that a Sequeſtra- S. © 
tion, which being once awarded, they can never after come and pray 
to enter their Appearance, as they might have done on the Diſtringas, 
which iſſues, to compel them to appear; but the Appearing being 
paſt, the Proceſs muſt go on, becauſe the Appearance being only in 
Favour of Liberty, can be of no Service to a Corporation which can- 
not be committed. Mich. 1700. Harvey and Eaſt-1ndia Company, Prec. 
in Chan. 128. | | 
3. On a new Bill to carry a Decree into Execution, the Court MS. Rep. S. C. 
may vary and alter what is thought proper, but on a Rehearing DOT 
no fu ther than the Petition extends; but if the Petition be againſt 
the Decree in general, though particular Reaſons are given, the 
Whole is open; but otherwiſe it is if the Petition be only againſt one 
cr two Particulars. Eaſt, 11 Geo. 1. Colchefter and Colchefler, Sel. 
Caſes in Chan. 13, 14, 
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8. Deeds ( and other Wri 
Tink Mr tings. 


gagee, yet the 
Grantee in the 


Deed may afterwards ſue for Redemption, for it'is good againſt the Grantor and his Bas, and he ſhall have the 
Equity of Redemption. Per the Maſter of the Rolls, 5 Nov. 16 Car. 2. Ramm and Cartwright, 2 Freem. Rep. 
183. In Caſe of Inrolment of Deeds, tho' a Perſon has no Title till Inrolment yet from the Inrolment he is in 
from the Time of Execution of the Deed. Per Hardwicke C. December 19, 1744. in Baſſett and Baſſett, Viner's 
Abr. Tit. Deviſe, (I. 9.) Ca. 12. 


(A) Ok the Operation of Deeds, &c. 

(B) There Writings (i. e. Bonds) remain in the Cuſtody ok 
the Obligoꝛs. 

(C) In what Caſes Equity will onder Deeds, &c. to be dell 
vered up. 

(D) In what Caſes the Court will oꝛder Deeds to be bꝛought 
into Court fo2 Inſpedtion, &c. 

(E) Defefs in Deeds, &c. in what Caſes ſupplied in Equity. 

LEE ſupp2eſſing, cancelling, and burning Deeds and Crt: 
tings. 


'1 * . 4 4 — a. 


(A) Of the Operation of Deeds, &c. 


ADY Grace ſeiſed in Fee of certain Lands, conveyed the ſame 
to her Father in Fee, but he was to reconvey thefe Lands, 


together with others of his own of twice the Value, to Tru- 

ſtees in Fee, in Truſt for the Lady for her Life for her ſeparate Uſe, 
no Huſband to intermeddle or receive the Profits; ; and afterwards to 
every of her Sons in Tail, &c. with a Power of Revocation. Lord 
Chan. A Deed made by a Child to a Father doth generally lie under 
the Suſpicion of a Truſt and a Fraud, by reaſon of the Authority the 
Father hath over his Child; but neither Law nor Equity faith it is 
void. And this Court will ſupport it, when done upon a good Con- 
ſideration. Lady Grace was the Darling of her Father, and he pre 
vailed upon her to convey the Lands to him in order to ſettle thew 
upon her in this prudent Manner, to which ſhe complied. Now 
ſuch Obedience cannot produce Effects to her Prejudice. She ſo far 
obliged him in it, that he ſettled other Lands twice the Value thereof 
upon her. This was upon a Bill exhibited by the Deviſee againſt the 
Remainder-men, alledging that the Deed made by the Father was 
fraudulent. Manners and Banning, Eaſt. 8 Ann. MS, Rep. 

Prec. in Chan, 2. A. being poſſeſſed of ſeveral Meſſuages for a Term of 999 Years, 

480. S. C. in hon valuable Conſiderations, by Leaſe and Releaſe grants, bargains, 

totidem verbis. * ſells and deviſes the ſame to 7 ruftees and their Heirs, to the Uſe. of 


5 . _—_ 
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himſelf and bis Wife for their Lives, and the Survivor of them, Re- 
mainder fo the Heirs of the Wife ; and covenants that he was /eiſed in 
Fre. Then the Wife dies without Iſſue, having made a Writing in 
the Nature of a Will, and thereby deviſed: the Premiſes ſo ſettled on 
her to B. and his Heirs, It was inſiſted that nothing at all paſſed by 
the Settlement, for it being only a Term in Groſs, no Uſe paſſed to 
the Truſtees by the Statute of 27 H. 8. which only raiſes the Uſe when 
a Perſon is ſeiſed : That by the Leaſe for a Year (which was only 4 
Bargain and Sale) no Uſe paſſed, and there was no Attornment to 
veſt it as a Reverſion; and the Releaſe. being to enure upon it by way 
of Enlargement of the Eſtate, if nothing paſſed by the Leaſe, if no 
Poſſeſſion was transferred by that, then there was no Eſtate whereon 
the Releaſe could operate; that the Eſtate ſettled on the Wife being 
only a Term for Years, the Limitation to her Heirs was void; and 
admitting it had been good, yet ſhe was under Coverture, and had no 
Power to make a Will; ergo the Deviſe to B. thereof was void; and 
then a Releaſe by her Heir at Law to B, and his Heirs could have no 
Operation, and ſo the Term muſt go to A. the Huſband, Lord 
Chan. was of Opinion, that tho' the Settlement could not operate as 
a Leaſe and Releaſe, yet A. the Huſband being in Poſſeſſion, and 
there being the Word granted in the Releaſe, it took Effect as a 
Grant or Aſſignment of his whole Intereſt at Common Law); and tho' 
it would not go to the Heirs of his Wife, yet his Intention being 
plain to exclude himſelf from the whole Intereſt of that Eſtate, he 
ſhould not be afterwards admitted to deragate from it, and therefore Xo 
ſhould (not *) veſt in thoſe in whom by Law it ought, and ſhould * The Word 
o to the Wife's Adminiſtrator, for as A. intended to diveſt himſelf Gaal. — 
of the whole Fee, it it had been a Fee, there was no Reaſon when ſhould be out. 
it appeared to be a leſs Intereſt that it ſhould not paſs. Hil. 1717. 

Marſhall and Frank & Ux', Gilb. Eg. Rep. 143. 


— 


(3) Where Writings (i. e. Bonds) remain in 
the Cuſtody of the Obligoꝛs. 


1. J Executes a Bond of 5ooo /. to one of his Daughters «without Note ; No 
any Condition, and payable immediately, but always kept it by Fraud or Gr- 
cumwention 


bim, and it was found amongſt his Papers after his Death. It appeared appeared to 
to be the Father's Intention that no Uſe ſhould be made of it, but have been 
only to protect him from Taxes, as the Daughter had owned ſhe took c | 
the Intent to be. The Father by Will gives Portions to all his Daugh- Bond, but the 
ters, and dies; and Lord Keep. Wright thought that if the Daughter Tour: Gorreed 
had got the Bond from her Father, and had put it in Suit againſt ay Ah con 
him in his life-time, Equity would have relieved him againſt it; and ſtances of the 
that it being a voluntary Bond, and only entred into to ſereen him 27. u 2 ä 
from Taxes, it was a Truſt for himſelf; and decreed it to be ſet aſide, © : 
this Daughter being equal to the Reſt without this Bond; and the 

Teſtator having always declared that be intended his Daughters equal, | 
and Equality is the higheſt Equity (a). Hil, 1701. Ward and Lant, (e] Maxim, 
Prec. in Chan. 182, 183. 

2. J. S. made a voluntary Settlement to Truftees and their Heirs, 
in Truſt to receive the Profits, &c. and to put them out from Time 
to Time for the Increaſe of the Fortune of his Daughters A. and B. 
and if either of them died before 18 @r Marriage, the Whole to go to 
the Survivor; and alſo executed a Bond to the ſame Truſtees for Pay- 


ment 
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ment of 1000 J. at a certain Day, in Truſt for the ſame Daughters, 
but kept both Deed and Bond, and received the Profits of the Eſtate 
till his Death; after the Execution of the Deed and Bond J. S. by 
Will taking Notice of the Bond, gives to his ſaid two Daughters 
Legacies in full Satisfaction of the Benefit of the ſaid Bond, and the 
Surplus of his perſonal Eſtate, after Debts and Legacies paid, to be 
equally divided between his ſaid Daughters and his four younger 
Children, On a Bill by the Daughters to have an Account of the 

ſonal Eſtate, and a Satisfaction out of the Profits from the Date 
of the Settlement, and of the 1000 /. with Intereſt from the Time it 
was payable; Wright Lord Keep. ſaid, theſe were the Father's Deeds, 
and he could not derogate from them; but at laſt the Defendants 
agreed to ſet the Profits of the Lands received during the Father's Life 
againſt the two Daughters Maintenance, but the Plaintiffs inſiſted to 
have Intereſt on the Bond for the Time the Morey was payable, and 
it was decreed accord”, Mich, 1702. Barlow and Heneage, Prec. in 
Chan. 210. 


(C) Jn what Caſes Equity will ozder Deeds, 
&c. to be delivered up. 


1. IF a Deed is made of an Eſtate with a Power of Revocation, and 
after it is revoked, he to whom the Inheritance belongs may by 

Bill compel ſuch Deed to be delivered up to him, to be cancelled ; 

' becauſe the Deed of Revocation may be loſt, and then it is unrea- 

8 = : #2 ſonable the other Deed ſhould be ſtanding out (a). Eaſt. 4 Ann. 

Chan. Bid. Gilb. Eq. Rep. 1. 

MS. Rep. ac- 2, F. S. lent Money on a bad Security, which his Lawyer ad- 

_ viſed him was a good one; if it prove otherwiſe, and he has No- 
tice that another made Title to it, he muſt deliver up all the Wri- 
tings except the Mortgage. Deed, for there may be a Covenant in 
that for Payment of the Mortgage Money. At the Rolls, Mzch. 1720, 

© Opte and Godolphin, Prec. in Chan, 548. 

3. If Deeds are depofited with A. by Mortgagor and Mortgagee, 
before the Condition broken, A. is Truſtee for the Mortgagor, af- 
terwards for the Mortgagee ; and if A. deliver them to the Mort- 
gagee, Equity will not decree them to be delivered to the Mortgagor. 

(3) en Anon. MS. Rep. (6). 

2 oa 4. Equity will oblige Tenant for Life to deliver Deeds to the 
Heir confirming the Life Eſiate; but if there are any meſne Re- 
mainders in Tail, as long as there is a Poſſibility of Iſſue the Court 
will not order them to be taken out of the Hands of the Tenant for 

s What Life, Jay and Foy, MS. Rep. (c). 


Year. 


(D) Ift 
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(D) In what Caſes the Court will oꝛder 
Deeds to be brought into Court foꝛ In⸗ 
fpettion, &c. . . + eee 2 Act e. 


I; H E late Earl of Suffolk having no Iſſue, but having fo His Lordſhip 


1 Brothers, viz. the preſent Earl, his next Brother, and De- . 


fendant Howard, and conceiving the preſent Earl to be extravagant, hard Caſe 


* 


the late Earl cut off the Intail of his Eſtate by a Recovery, and by and obſerved | 


Deed and Will ſettled it on Defendant, his younger Brother, for Life, on 1 
Remainder Zo his firſf Son (then in Being) for Life, Remainder 70 younger Chil- 
Truſtees to preſerve contingent Remainders, Remainder to the firſt, &c. CY . 
Son of that Son in Tail Male, charging the Eſtate with 100 l. per Surrender of a 
Ann. Annuity only, to his next Brother the preſent Earl, and died Copyhold, 
without Iſſue. Macclesfield C. on Bill and Anſwer (without going to on a Level 
a Hearing) ordered all the Deeds and Writings to be brought. before with Credi- 
the Maſter, and that Plaintiff, the preſent Earl, might either by him- 25 8 
ſelf or Agents have the 1 of them, that if any Thing has by Nature 


{lipped the Conveyance, or if the Intail be not well docked, the Plain- from a Father 


tiff may have the Benefit thereof, Trin. 1723. Earl of Suffolk and 2 provide for 


Howard, 2 Will. Rep. 177, 178. | | dren, as-well 
| | the Youngeſt 
as the Eldeſt: But is not this a ſtronger Caſe, where the King has beſtowed an Honour on the Family, whereby 


the Heir of the Honour is Conſiliarius natus, and fits as a Judge in the higheſt Court, the Houſe of Lords ? 


Surely it is incumbent on the Anceſtor to leave ſome Proviſion for the Maintenance of the Honour, and looks 
like want of Gratitude to the Crown (from whence this Honour did ariſe) to leave it naked, eſpecially where 
the Anceſtor had a great Eſtate in his Power, - and has given it from the Earldom, leaving only 100 /. a Year to 
the preſent Earl. There ought to be more done in this Caſe than a common Caſe ; here is no Purchaſer, 
and there ſeems no Neceflity to bring the Cauſe to a Hearing, for that would be only putting both Sides to great 
Charges, which would be ſtill harder on the Earl, as he is fo little able to bear it; and ſo Ris Lordſhip decreed 
ut ſupra: Ibid. 178. —— Vide the Caſe of Sir Edward Bettifon and Harrington & al, Ca. 4. But in this Caſe 
Peerage was not concerned. | | | 


2. Every Remainder-man has a Right to come into this Court (i. e. 
the Court of Chancery) and pray the Aid thereof, to compel Perſons 
to bring in the Deeds and Evidences relating to the Eſtate. Per Cur, 


- 


Hil. 11 Geo. 1. in the Caſe of Reeves and Reeves, 2 Mod. Ca. in Law 

and Eg. 132. 5 e A 

3. An Order made at the Rolls, that the Defendant might :n/þe# 5 
a Deed proved in the Cauſe, and referred to by the Depoſition as Part 

hereof, was diſcharged by Lord Chan. King, for that the Defendant 

before Hearing is not to ſee the Strength of the Cauſe, or any Deed to 

pick Holes in it; and no ſuch Order in the like Caſe was ever yet 

made. Eaſt. 1727. Davers and Davers, 2 Vill. Rep. 410. 

4. Plaintiff claimed by Virtue of a Remainder in Tail expectant 

on an Eſtate-tail, and was Heir Male of the Family, and the Defen- 

dants were Siſters and the Heirs General of the Tenant in Tail, and 

by their Anſwer ſhewed that their Brother, the Tenant in Tail, had 

ſuffered a Recovery, and declared the Uſe to himſelf in Fee, re- 

ferring to the Deed in their Cuſtody, Lord Talbot before the Hear- 

ing ordered the Defendants to leave with their Clerk in Court the 

Deeds, making the Tenant to the Præcipe, and declaring the Uſes of the 
Recovery, Hil. 1735. (a) Sir Edward Bettiſon and Harrington & . ; Will. 
al', 2 Will. Rep. in a Note by the Editor at the Bottom of Page 178. 363. 


| | 4h S. C. accord. 
Nete ; The Order was firſt obtained from the Maſter of the Rolli on Motion without Notice, and afterwards 
affirmed by Talbor C. Trin, 1735. id. a NIE IR) 
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(E) Defects in Deeds, &c. in what Caſes ſup- 
the. ug oy plied in Equity. e 


1. HERE a Deed is made on good Confideration, Equity 
| will ſupply a Defect in the Execution. Trin. 1702, 

2 Freem. Rep. 2 56. | | 
1 Will, Res, 2. F. S. made a voluntary Conveyance to his Brother of the 
60. 8. C. i= Half-Blood, which was void and defective at Law; afterwards F. S. 
412 died without Iſſue, upon which the Brother (who by reaſon of the 
Lord Keeper, Half-Blood could not be Heir to J. S.) brought his Bill to compel the 
2 che Ma- Heir to make good this Conveyance, Objected, that this being a 
— a voluntary Conveyance, it ought not to be made good in Equity, 
eſpecially againſt an Heir at Law. But Wright Lord Keep. was of 
Opinion, that as the Confideration of Blood would at Common Law 
raiſe an Uſe, and as before the Stat. 27 H. 8. ſuch Ceſtuy que Uſe 
ſhould have compelled an Execution of the Uſe in a Court of Equity, 
(a) 2. If it ſo would this imperfect Conveyance raiſe a Truſt (a) in Reſpect of the 
2 075 not be Confideration of Blood, and conſequently ought to be made good in 

: Equity. Mich. 1502, Watts and Bullas, MS. Rep. 
e 3. A Bond was put in Suit againſt an Executor, who pleaded 
Chan. 24. Plene Adminiſtravit, that he was a Bond Creditor himſelf, and had 
N paid himſelf; on the Trial it appeared there was an Interlineation of 
Jo l. after the Bond was executed, and ſo at Law the Bond was void, 
Moved that tho' the Bond be void at Law, yet that it may be con- 
ſidered as good in Equity for ſo much Money as was really ſecured 
thereby. But per Lord Chan. King, This at moſt can be but a 
ſimple Contract, for you yourſelves have deſtroyed- its being as a 
Bond, ſo it is as if it never had been, therefore can be no Bar to a 
Debt of a ſuperior Nature, Trin. 11 Geo. 1. Anon, MS, Rep. 

Gilb. 146. 4. A Deed of Lands in wo different Counties, by way of PFeoff- 
Mick. 4Ge0-2- ment, and Livery and Seiſin of the Land in one County indorſed 
PPT only; decreed that tho' no Livery appeared of the other Lands, yet 
by reaſon of the Poſſeſſion and great Length of Time, (being up- 
wards of 70 Years before) Equity will /uppoſe and ſupply it. It had 
been much ſtronger on the other Side, had the Livery been indorſed 
of Lands in one County in the Name of both; it would have been an 
Implication that none was of the other, ſince one was deſigned for 


both, Mich. 1730. Jackſon and Zackſon, Sel, Ca. in Chan. 81. 


C) Of ſuppreſſing, cancelling, and burning 
Deeds and Writings, 


I. HE Plaintiff claimed as Deviſee under the Defendant's Fa- 

ther's Will ; by Proof it appeared that there was ſuch a Will, 
tho' no exact Account was given of the Contents thereof; but in as 
much as the Court was ſatisfied the Defendant had ſuppreſſed the 
Will, and for that (tho' no exact Proof was made of the Contents) 
the Defendant might clear this by producing the Will, therefore it 
was decreed that the Plaintiff the Deviſce ſhould hold and enjoy until 
the Defendant produced the Will and farther Order. 8 December 
1708. decreed by Trevcr, Maſter of the Rolls, and affirmed by Lord 


5 | Chan. 


Deeds and other Writings. 287 
Chan, on Appeal, and afterwards by the Houſe of Lords. Cited by 
FJehyll, Maſter of the Rolls, Mzch. 1721. in the Caſe of Dalllon and 
Coatfworth, 1 Will. Rep. 733. | | 

2. A. makes a voluntary Settlement on her Nephew, keeping the Deed 
in ber Power, in which Settlement there 1s no Power of Revocation ; 
afterwards one ſecretly and by Fraud, on Behalf of the Nephew, gets 
an atteſted Copy of this Settlement; and then the Party wwho made the 
Settlement burns it, and ſettles the Premiſſes on another Nephew. 
The firſt Nephew's Bill to eſtabliſh the Copy of the firſt Settlement 
is diſmiſſed with Coſts, Upon which the ſecond Nephew claiming 
under his Settlement, brings a Bill to have the atteſted Copy delivered 
up, and has a Decree for it, becauſe ſuch Copy had been indirectly 
gained. Parker C. Mich. 1719. Naldred and Giltam, Tbid. 577. 

3. J. S. by a Deed had ſettled a Term, fo that after his and B. g, "WOW 
his Wife's (the Defendant's) Death without Iſſue, the ſame was to come conſidering in 
to the Plaintiff for the Reſidue of the Term. F. S. died ſans Iſſue, ng mag 
and B. had burnt the Deed ; and by her Anſwer but faintly denied 4 
it, (viz.) That ſhe did not remember ſhe ever burnt or deſtroyed nounced in 


the Deed. Two Witneſſes ſwore the Limitations of the Settlement Xe, Preſent 
to be in Truſt for F. S. for Life, Remainder to B. his Wife for Life, Hs. 109. (6), 


but their Evidence differed as to the Words of the Remainder, for one Tin. 14 Fac. 


: . 0 > Th . 
ſwore that the Remainder was fo the Heirs, of their Bodies, and the 7 4 


other Witneſs that it was 70 the Iſſue of their Bodies, and for want of ver. Counts 
Tſue by J. S. and B. Remainder to the Plaintiff. And per Jekyll, ut of 


D 
Maſter of the Rolls, where a Term 7s limited to a Man and his Wife oo veany 


for their Lives, Remainder to the Heirs of their Bodies, and for want King and his 
of ſuch Tſue Remainder over; this Remainder over being but of a CH 
Term, is void. But his Honour ſaid, that a Limitation of a Term to Title by the 
Truſtees in Truſt for J. S. and B. his Wife for their Lives, and af- Attainder of 


terwards for their Children, or for their Iſſue, and for want of ſuch M . 


Children or Iſſue living at the Death of J. S. and B. then to go over attainted of 


to the Plaintiff, is a good Limitation ; and that ſince a Term might 2 
be limited in ſuch Manner, his Honour ſaid, he would intend it to ſuppoſed to be 
have been ſo limited in the preſent Caſe, for every Thing ſhall he es 2 

Hue of a 


preſumed in Odium Spoliatoris (a). But his Honour ſaid, there could 5% ,, . 


be no Decree for the Poſſeſſion, nor any preſent Conveyance to the tant ; but ve- 


3 . . , hemently ſu- 
Plaintiff, it being only the Remainder of a Term after B.s (the De- ſeed DS. 
fendant's) Death. But ordered B. to aſſign over the Term to Tru- ſoppreſſed by 


ſtees in Truſt for herſelf for Life, and afterwards for the Plaintiff, ſome under 


and to bring the Deeds relating to the Title into Court, and to pay Pafengaue 


Cofts, Mich. 1721. Dalſton and Coatſworth, Ibid. 731. claimed ; and 
| therefore it 
was decreed by Lord Chan. Elleſmere, Lord Coke and Hebert Ch. Juſtices, (c), that the King and his Farmer 
under him ſhould hold the Land until the Defendants produced the Deed; and the Court made farther Order 
thereon. His Honour faid, that upon Search he found this Caſe under the Name of Hobert Attorney General 
v. L——, Bid. 732. 2 Will. Rep. 680, 681. Mich. 1734. S. C. cited in Caſu Cowper and Couper, per 
Yekyll, Maſter of the Rolls, (from the Regiſter's Bock, Trin. 14 Jac. 1. lib. B. fol. 1095, b.) who ſaid the 
Decree was drawn up thus, That the King, his Heirs, and the Lord Hunſlon his Farmer, ſhould hold and 
| © enjoy the Lands, until the Defendants ſhould procure the Deeds therein particularly mentioned, and proved 
© once to have been extant and duly executed.” And his Honour obſerves, that here we ſee that the Exiſtence of 
the Deeds was fundamental to the Decree, and the Proof of them fully and expreſly aſſerted by the Court in 
framing the Decree. And Aid. 682. his Honour ſays, that he does not remember or believe that any one 
Caſe had been cited where there was not /ame Proof made of the Exiſtence of the Deed or Writing ſuppoſed to 
be ſuppreſſed or deſtreyed. Vide 1 Chan. Ca. 292,——1 Vern. 408.——1 Vol. Eg. Ca. Abr. P. 169. 
(a) Vide 1 Vern. 207, 308 (b) Moor 823. (e) And alſo the Maſter of the Rolls, 2 Will. Reg. 681. 


4. J. S. Tenant for Life without Impeachment of Waſte, with 
Power to make a Jointure on any Wife, not exceeding 100 /. per 
Ann. for each 1000 J. broaght by her, and ſo ratably for any leſs 


Sum; 


- 


Deeds and other Writings. 
Sum; Remainder to Truſtees to preſerve contingent. Remainders; 
Remainder to the firſt, &c. Son in Tail Male; Remainder over, 
J. S. marries A. whoſe Fortune does not appear whut, or any; the 
Huſband and Wife part by Conſent, and a Deed is drawn between 
them, the Remainder Man, and Truſtees, with Covenant to ſettle 
301. per Ann. for A.'s Proviſion during the Separation, and for a 
Provifion for her after her Huſband's Deceaſe, in Confideration of 
which ſhe is to claim no Thirds, or any Thing out of the Huſband's 
Eftate under the Statute of Diſtributions. F. S. executes this Deed, 


and ſends it into the Country to be executed by the Remainder Man, 


who did ſo, and returned it to the Huſband, who did not deliver it 
to the Truſtees. A. applied for it, but could not get it, but has 
Money paid to her in Purſuance of this Deed. Afterwards F. S. can- 
cels the Deed in the Preſence of the Remainder Man; A. after the 
Death of J. S. brings a Bill againſt the Remainder Man to have the 
Benefit of this Covenant from F. $.'s Death, which was ſo decreed by 
his Honour, and on Appeal affirmed by King C. Trin, 2 Geo. 2. 
Sepalino and Twitty, Sel, Ca. in Chan. 7 5. 
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Fe OMEN by whom (a), arid to whom good. What (a) Tn what 
Ny will amount to a Devile; And here of Deviles ade by a 
(or Limitations) over. | E 


(B) 'Wihat Eſtate o is good, wide 


Intereſt in the Deblloz at the Time of the Th Bren 
Deviſe he may dit ole of ; and 4 what Cales new en and Feme, 
(©) What Wows paſs a fee. 5 


(D) What Uiows paſs (or create) an Eftate-tafl, — an 
what an Eſtate fo2 Life. 


( 7hat general Wozds will paſs Lands, bout. ce. — 
And what Chattels perſonal and real, i 


(F) What will paſs'by-the Wozd Lands. 


(G) What Wows paſs a Reverſion ; — And what the Re. 
ſidue of an Eſtate real or perfonal. 


(H) hat Perſous ſhall, tate by the'Wozd heir; — detrs 
Male; —- Childzen, &c. | 


(I) In Cafe of a Devile to an Heir, where be ſhall take by 
Devile, and where by Deſcent. . 


(c) Of executow. Deviſes; And here of the L Limitation of the 
Truſt of a Term. * 


(L) Of Deviles by Implication. 
(M) Deviſees ; who chall take by Sievivotdip:" 
(N) Devie of pertonal and real Eſtate, with Remainder, &c. 


(O) Leen a Dedile bal be in Satisfatton of a Thing cer- 
-Ta N. e 


(P) Df votd Deviſes'74): (or Limitations in a « Will — and © 0 


htre ok lapſed Deviles. 


( Of Deuce, upon ed Cobrtigitity, and until, 
&cC. = w here. what is a Condition ; what is a Lt- 
mitation, be > what is a'Truſt under a Wilt: 


(R) Who chall be the. Taker where there is an uncertain De- 
ſcription-of the Perf, 28 


(S) Wihere the Wozds are in the digundive who ſhall take. 

(T) There Lands are deviſed in Truſt, or to be ſold foz, or 
charged with, the Taten of Debts, — Legacles; with 
Remainder over (e) le) Vid Tit. 


(V) Where Boney is deviſed tu be inveſted in Lands to be 
ſettied, &c. how confftued; | - 


(W) Where a Contingency i adi wan extend. to al the 
Devilees, 


Vox. II. i 4 E (A) Deblles 
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(« tn e (A) Deviſes by whom (a), and to whom good, 


ge (Ahat Wozds will amount to a De⸗ 
i good, i biſe; And here of Deviſes (or Limitations) 
hu over, eto 

I. HE Law * clear now, that a Deviſe to an Infant en ventre 


vid (C) P. 
Ca. 


ſa mere is good enough, tho he be born after the Death of 

the Teſtator, and he ſhall take by way of executory Deviſe 
when he is born, Per North C. J. Trin. 1677. Anon. in C. B. 
1 Freem. Rep. 293. (344. 6.) 

2. A Deviſe to an Infant en ventre ſa mere was formerly held void, 
for that the Infant not being born, there was no Perſon to take; but 
it is now held good, becauſe the Law ſhall intend that the Deviſor did 
intend it to him <when he ſhould be born, ſo that it works in the Nature 
of an executory Devijſe ; and where it appears that the Teſtator did not 
intend it to be executed preſently, there it ſhall wait. Per North, 
Hil. 1677. in the Caſe of Taylor and Bydall, Did. 243, 244. 

3. A. deviſed a Term for Years to his Daughter and her Children, 
(ſhe then having three Children) and al/s to ſuch other Children as ſhe 
ſhould have, and the Children of thoſe Children ; ſhe having other 
Children afterwards, . held that the Yoman and her three Chilaren took 
Jointly each a fourth Part, and that the after born Children took 
nothing; and that theſe Words were Words of Limitation, and not of 
Purchaſe; and it is as much for the Wife's Part as tho' it had been 
given to her and the Heirs of her Body. Mich. 1692. Alcock and 
Ellen, 2 Freem. Rep. 186. 

4. J. S. deviſes all his perſonal Eſtate to his Wife for Life, and 
what ſhe has left at her Death, he ſays, it is my Will, and J do deſire 
her, that it may be equally diſtributed betwixt my own Kindred and hers. 
J. S. died, and the Widow married the Defendant. The Bill was 
brought by the Relations. to have an Inventory taken, and Security 
given that the ſame ſhould not be imbeziled, for that by the Will the 
Wife had only the Uſe of the perſonal Eſtate during Life; and the 
Words what ſbe has left, ſhall be conſtrued to be by reaſon of Goods 
that are bona peritura, or may be quite worn out with uſing. But it 
being anſwered for Defendant, that the Eſtate left was ſo ſmall that 


| ſhe could not live upon it without ſpending the Stock, his Honour 


ſaid, that if that be ſo, it might alter the..Caſe ; therefore let the 


| Maſter ſtate the Value of the Eſtate, and then he would give further 


Directions. Eaſt. 1697. Cooper and Williams, Prec. in Chan. 71. 
5. Direction in a Will that the Heir ſhould renounce all his Right 
in ſuch Lands to a younger Son, amounts to a Deviſe. Cited by 
Treby C. J. 9 V. z. as a Point lately referred to Holt C. J. and 
himſelf by Lord Chan. in Caſu Hodgkinſon and Star, 1 Lord Raym. 
Rep. 187. | 
6. A Deviſe by Cefly gue Truſt in Tail is good without any further 
Act to bar the Right in Tail. So declared by Lord Keeper, Hil. 1703. 
Woolnough and Woolnough, Prec. in Chan. 228. | 
7. A. hath Iſſue B. and C. C. deviſed to B. 1000/7. and after lo 
the Poſterity of A. for their Education, at which Time B. was ſixty 
Years of Age, and A. dead. The queſtion was, who ſhould have the 
1000 J. after B.s Death? And by Lord Keeper, the /inea] Heir, if 
there 


Devi ſes. 
there be any, ſhall take it under the Word Poſterity. But B. dying 
without Iſſue, and there being no lineal Heir of A. the collateral Heir 
ſhall take it, but thoſe of the Half Blood ſhall not, as in the Caſe of 
Diſtribution. Hil. 5 Ann. Anon. MS. Rep. 2 | 

8. A Baron gives all his Eſtate to his Wife, and ſays, © T defire 
and requeſt my ſaid Wife to give all her Eftate which ſhe ſhall have 
a at the Time of her Death to her and my neareſt Relations equally 
ce amongſt them.” Harcourt C. The Words being ſo very general, 
both in reſpe& of the Money, and of the Perſons to take it, it does 
not amount to a Deviſe, but 1 7s only a Recommendation to the Wife to 
make ſuch a Dee but if he had defired ſhe #60uld have given it 
to a particular Perſon, it is a good Deviſe, and a Truſt, A Deviſe 
to the neareſt Relation is good, and ſuch ſhall be ſo accounted as are 
next by the Statute of Diſtributions. 1712. Anon. Viner's Abr. Tit. 
Deviſe, (I. 6.) Ca. 25. | | 4 

9. J. S. deviſes the Refidue of his Eſtate to his Wife, and deſires 
her to give all her Eflate at her Death to his and her Relations. 
Quære, F this does amount to a Deviſe on a Truſt in the Wife for all 
the Eſtate which the Huſband gave her by his Will, Harcourt C. 
thought theſe Words 709 general to amount to a Deviſe over of his 
Eftate after the Death of the Wife, nor can it be taken as a Truſt, 
becauſe the Words extend to all the Eſtate which ſhe ſhall be poſſeſſed 
of at the Time of her Death, which the Huſband has not any Power 
over, and therefore it muſt be taken over as a Recommendation, and not 
as a Deviſe or Truſt ; but if the Teſtator had defired his Wife by his 
Will to give at her Death all the Eſtate which be had deviſed to her, 
to his and ber Relations, there the Eſtate deviſed to her ought to go 
after her Death to his and her Relations, according to the Statute of 
Diſtributions, Bill diſmiſſed, Eaſter 12 Ann. Palmer and Schribb, 
Tbid. (N. b.) Ca. 25. | | 

10. A Bequeſt or Defire to pay Debts, is a poſitive Deviſe, for a 
Requeſt to pay Debts can mean nothing but to charge the Lands; for 
the perſonal in all Events is liable. Hil. 1715. Trot and Vernon (a). ta) Vide 1 Ve 
In Sir Oliver Aſhcomb's Caſe the Deviſee is Executor, and defired dn A. . 


a WT WY 1 
* 


— 
—— 


to ſee the Will performed, and real and perſonal Eftate both liable to 5% 2 
Debts. Ibid. (I. 6.) Ca. 26. | ported. 


11. One deviſes the Surplus of his Eflate to his Children and Grand- Prec. in Chan. 
children; a Grandchild in ventre ſa mere at the Teſtatoi's Death (hall 5 none 
not take; ſecus, had it been to the Children and Grandchildren living ard P. under 
at his Death. Sir John Trevor, Maſter of the Rolls, Hl. 17 10. the Name 
Northey and Strange, 1 Will. Rep. 340, 342. Vide the Caſe of Beale Nadag.—. 
c e 

12. F. S. deviſes his perſonal Eſtate to A. and B. and if either 5. © 5 
die without Children, then to the Survivor; and if both ſhould die ”_ 1716, 
without Children, then to the Children of the Teſtator's other Brothers 
and Siſters. His Honour (having taken Time to conſider of it) held 
the Deviſe over good. Hil. 1718. Hughes and Sayer, 1 Vill. Rep. 
1 3000 J. to all the natural Children of B. his Son by 
J. S. Parker C. inclined, that a natural Child in ventre ſa mere 
could not take, for that a Baſtard cannot take until he has got Aa 
name of reputation of being ſuch a one's Child, and that a Reputa -. 
tion cannot be gained before the Child is born. Hil, 1718. Metham” 
and Duke of Devon, 1 Will. Rep. 530. 
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For this Rea- 14. . A Papiſt cannot e a TFreekald « or Leaſehold Eſtate by Will, 
ſon it has been 1 uſe taking by Will is in Construction of Law taking by Purchaſe, 


determined, , 


that where a and by the expreſs Words of the Stat. 11 & 12. 3. c. 4. a Papiſt is 


Judgment was diſabled to take by Purchaſe ; allo Terms for Years are expreſly men- 
given to a Pa- 


piſt he could tioned in the Statute. Per Lord Chan, Kang, Trin. 4735. Davers 


not extend the & al and Dees & 40, 3 Wil. Rep. 46. s 
Land, for hat 

would give him an Intereft in the 1 and it is the awe 'Thing where the e is given in 1 for a 
Papiſt. By La & ax Lawwther and Han Hil. 1717. Bid. in a Note by the Euitor. 


. Plaintiff claimed as contingent | Deviſee of a Term &e Years. on 

A. "a Legatee's dying without Tſſue ; and the Court was clear of Opi- 

nion that the Deviſe over was good, the dying without Tue being con- 

fined to a Life then in Being. At the Rolls, Mich, N Opie and 
Godolphin, Prec. in Chan. 549. 

Afterwards in 16. A. poſſeſſed of a Term deviſed it to B and C. and if either of 


Trinity Term them die and leave no Iſſue of their reſpective Bodies, then to D. His 


Er Honour was of Opinion, that the Deviſe over was void; and faid, 


Parker C. re- that had the Words been, if B. or C. ſoould die without Jjſue, Re- 


_ the mainder over ; this plainly would have been void, and exactly the 
cree; and 


ſaid, that if J. Caſe of Love and Windbam, 1 Sid. 450. 1 Vent. 79. 1 Mod. 50. 
deviſe a Term that there is no Diverſity betwixt a Deviſe to one for Life, and if be 


to A. and if 1 a 
4. die aisle die without Iſue, Remainder over; and a Deviſe thereof to one for 


loving Yue, Life with ſuch Remainder, if be die leaving no Tue : For both theſe 


Remainder Deviſes ſeen equally relative to the Failure of Iflue at any Time after 
over ; in the 


vulgar and the Teſtator's Death; and cited, and much relied upon, 1 Leon. 28 5 
natural Senſe Mich, 1720. Forth and Chapman, 1 Will. Rep. 604. 


this muſt be 

intended if 4. die without 3 Tue at his Death, and then the Deviſe over is good; that the Word (die) 
being the laſt Antecedent, the Words (without leaving ue) muſt refer to that. Beſides, the Teſtator, who is 
inops Confilii, will under ſuch Circumſtances be ſuppoſed to ſpeak in the vnlgar, common and natural, and not 
in the legal Senſe of the Words. That the Reaſon why a Deviſe of a Freehold to one for-Life, and if he die 
without [/Jur, then to another, is determined to be an Eſtate- tail, is in Favour of the Iſſue that ſuch may have 
it, and the Intent take Place; but that there is the p/ains/? Difference betwixt a Dewiſe of @ Frethold and à De- 
viſe of a Term for Tears; for i in the Deviſe of the latter to one, and if he die wwithout Iſſue, then to another, 
the Words (f he die without 1ſue), cannot be ſuppoſed to have been inſerted in Favour of ſuch Iflue, ſince they 
cannot. by any Conſtruction have it. Per Lord Gay: Bid. 666, 667. ol 


. 58. deviſed Lands, in n Caſe he ſhould leave no 5 at the Time 
of 25 Deatb, to B. and bis Heirs; the Teſtator dies, leaving his Wife 
Privement enſeint of a Son; the Queſtion was, whether the Deviſee 
was intitled to theſe Lands, in regard (as was objected) the. Teſtator 
died without leaving a Son at his Death, And Parker C. referred it 

£ the Judges of B. R. (vi. Pratt C. J. Poꝛbis, Eyre, and Forteſcue 

„ Aland J.) who certified that the Deviſe t to B. and his Heirs was nor 
N 24 an abſolute Deviſe, but ſabje& to the Contingency of FJ. S.'s leaving 
no Son at, the Time of his Death, ſa. that. ſuch Contingency not hap- 
(a) For. the; pening (a), the Deviſe to B. and his Heirs, cannot take Place. And 
K FJ. S. having expreſſed, . no, Intention in his Will of diſinheriting his 


unanimouſly of 


Opinion, that only Son, B. is not intitled to the Premiſſes, with which bis Lordſhip 


the Plaintiff qoreed; and accord 5 Ges. 1721. decreed B. to deliver up the Pot. 
tho* not born 


(at the Time ef ſeſſion of the Premiſſes, and account for the Rents and Profits. 
2 85 Burdet and, Hopegoed, 1, Will. Kep. 486. 
earth) yet 
had an Exiſtenee in the E 3 the Law, as in wentre. ſu mere, which in many Respect was regarded; as if a 
Woman takes Poiſon to ith a Child then, in her Womb, and the Child is born aliwe, and afterwargs dies of that 
Poiſon, the Woman is guilty of Murder (b) Also a Child in vantre fa mere may be wouchea, and may be a 
Dewviſee ; and it would be we to diſinherit fuch an only Child, not could it be imagined the Teitator ever in- 
tended ſo to ba) Li. 487. (5) Vidę Haaf and Beale l Wilt. be. 244 ng we! 


r 


18. FJ. S; 
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S. by Will gives zo0 7. to bis. Wife for Life, Re And N 5 

2 5 UN SI. 25 . an 3 A © Yee 4 

tien): The Maſter of the Rolls decreed that this gpg ſhould not go 15 

40 Alice: ester ren of, the Church. bat aig. belong :to the 

Churchwardens! for the Reparations of the Church, and improving . 
2 1 dg the ans Hil. ag. Ten. Genetal e, * 


h ill. . 125. d K bobine 003 08 PEER ne 35 | pre 
70, , bas. de amd, 0 „ Nieer EA, makes hy WI. 
7 — Tides F 4% B. aud C. for their Lilies, Remainder 5 . 


linen of B. and to the Children; bf C. G. had ban one Child, . je 9. 
e gd made à OCodicil, af uhh 1 Had be more Children. 
Thi 18.4, Future Deviſe, and Zakes in, the, Children, afterutorn.z fot the 
Word Chrldr en in the Will, extends to more bun phe the Child" be born at the 
PEE 8TH, e dick, Ir Gt. Rif an 2 00 * hal to tas 
Eg. 04. A @ 4 ly ngKig M04 av $5, wks 8 nc; 
or 7-8" Pfeſed of the Bene of 2 Tom! evi tot" Tru 
11 20% e 2 6 ad. Legacies, aud alter Payment 
So tn permit B. o N n the rey for ine M i and after fo his 
Fon in Tail es and in Default of Iſſue Male, Reminder. 
W eee; an in Default of Daug| ters, or in Caſe f. their 10114411 
Death before 21 or Marriage, then to C. for the then Re 5 5 of the 
Term I died Without® having bad 4% Iſſue. Sir J Yb Feb. © els, wer . 
Miſter & the R81]8}* decreed the Dios, over 10 C. to Je good, anßdd 
that A. the Truſtee do convey the Reſidue of the Term 2700 te 3 


bim (a). Mich. 17 32; Stanley and Leigh,” 2 Will. Rep. 618, 631. 1 
| 10 N 37 * Va. 4 

berton and Sabberton, PTY 54d. 'whtre' on he 1 like Limitation over of a per onal Eſtate a Caſe was made by 

Lord Talbot for the Opinion of: the-Judges of B. R. bo certifying the Limitation to be good, the Lord Hard- 

wicke in 1737. decreed agretably thereta. id. 631. in a Note by the Bator — ths Work, P. 


2. A. by Will gives and bequeaths all bis real and perſonal Eſtate 
unte B. bis Son, and to the Heirs. of his Body, to his, and their Uſe, to 
be paid, unto him in three Years after. tus (the Teftator s) Death, and 
during that Time he makes J. S. Executor of bis Will, and, after the 
frid Horee Years expired he appoints his ſaid San Executor, and if bis 
2 Son (ſhould die, leaving no Heirs of H Body living, then he gives 

bequeaths ſo much, of his ſaid real and perſonal Eftate as his ſaid © 
Sen Sex 4 te. poſſeſſed o o at bis Death to the Goldſmiths Company of 
„in Truſt. for ſeveral charitable Uſes: mentioned, in the. Will; 

1— cla pb His Will to. be, that the Company. ſhould not give his \ſaid : 

Son 2 purbance, dur ing bis Life. The Teſtator dies, and after tbe 
three n the! Sop takes upon him the Execution of the Will, aj 
ſuffers a Recovery oß the real Eſtate; and afterwards makes his Will, | 
and thereof the Defendant his. then Wife Executrix, and then dies 
ſans, Iſſue. The court was unanimous that the Limitation ver was 
void, as the abſolute. Ownerſhip. had been given lo the Son, tor it is tos 
and. tþe,, kane his Body, and the Company are to have no +: | 
prod © be ſhall have left unſpent. and therefore he had a Power 
fo diſpuſe of , 1 the Whol le; which Power was, not expreſiy gi ven to uin, | 
but it refulted from his Intereſt; the M ords that give an Eſtate- tail in , 
the Lands. muſt. transfer, an_mtire Property of the perſonal Eftate,; and 405 MS. Rey? 
then pothigg remains to be given over. Bill | diſmiſſed. By L. 173 
Cboncellin, is Hanour, and Reynolds C. B., Trin. 5 Geo. 2. A 
tenen General jand Hall. Fitz-Gibb. Rep. 314, 32. h 1 an! dt Hallghy, 9, 5. 
1717. deviſed (iner aP). t follows : 7 give and bequeath to my Son F. Hall wit tht Eb, of bis Body dug 


begotten, all my real and perſonal Eftate to his and their own Uſe within three Years after my Deceaſe, but in Caſe 
»my Son F. Hall ſhall depart this Life leaving no Heirs of his Body lawfully begatten living, then I give all and. fo 


much gf my Eftate as he Gall be actually poſſeſſed of "at thr Time of - bis Neath to. the:Company of Gold, the. in 
London, upon ſewiral charitable Truſts, &c. F. Hall dying without Children, this Information was to _ the 
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ED X 
7 at ropria ado the rice. « 4 in the Wilt; 5 to the: real Eſtate pdant, 3 7 * c 
7 e 257 — T3 F e fu red oy her Hyſband, fin 1 he ET e [ah fe 


himſelf in Free: be jb * frm The Cotirt ing thei Plea, taſeing\F- 7% Fr Tema 4 Mtn 
ne over. Ne ity. and (pr Eft ere and 5 5 * 23 Mi "Bo 2 55 125 
li over it was argue 79 eneral, that this was an execu a 12 Effe 

— — ll e. Wh dreh, and 15 Id Word 13. \as' it tod connected h& Words 


leaving and hin 5 no more * Children which the ſaid Frencid ſhould leave — we Time of 


his Death, to Which Period, the e was to. be referred; and cited 1 Verw. 234, 250, 298. 
2 Vern. 38, 5 h, N85 nd ibookh 1 9 175 has a larger Senſe as to the real Effate, bien Þ capable of 


being... intailed; 8 with Regard t 5 the pefoal it ought to be conſidered only as yeſting à Property in Cafe the 


Contin di ey ere „ but an Eſtate tail; ee the ſame Words have ncchrding to the 
baten wee rent] ly. — . were cited 2 Hern, 12954, And this Confroftiqn gag ht — 15 
prevail, beca the brily one that can fup ort che ede daten. . Solicitor Gen Rap 

by the Will th& i 155 of the perſonal was velted in Francir Hall; he cited dee ee 


the Caſe, But Will \fs hat the Company. of. Goldſmiths Hall not give my Son any Trouble a ag 
my —— Eaſe A is Vain he L have aliened it all, for the Deviſe over is only of ſuch Part as bet ſhoul 
vis Den the Difference is thee the Thing itſelf; as here, and where the Uſe only i is 
yd 1g 2 172 244, 600. And Richerds and Lady Abe . in vg where a Houſe together wich the 
Furniture 5 limited to a kh Je and ſuch ber of he 0 de living ot hea r Death, and in De. 
fault of ſuch Abena over; tall 1 »? Hoate, and an a bone Property in the 
Furniture. 1 Vern. 326, 347. 8 Vent. Yay Vn. 478. r,. I 888 Cre. 78 $99? ede Wordt infiſted 
upon in the dying wa, Iſſue to the Time of N ancis Hall are (living ind 
leaving), but ea Man dies a e eirs of his Body at any Nas he wy gar; hoot eirs of his Body: livin 
if he leaves ns Tſe; he dies without leaving Iſſue; but for the Reaſons aforeſaid this is not material to be Hy 
mined. King:C. JekylMaſtter of the Rolls, Reynolds Ch. B. In Regard the Owvper ſoip and er rg * 2 
Jonal Eflate wgs weſted in F Many and not the Uſe only, the Limitation to the Company is void, it is g 
an Eſtate in Mins ſpend, and Kirby her tO another Dl foes not aw i or to be med nd; the rot th the 
n n enn t tee 
ho TER LETS $17] JJ 2 . 
W 225 Berit of 4 Tan 6% A N to. the Child, ren A. 
Words of a Hh lea 57 4% bis Deatb, 220 if (A.'s Children die et bout 1jue, then 


Deviſe of a to B. Children die without leaving any Iſſue living at. the Time of 

Leaſehold 

wild rake; fler Death; ; this is a good Deviſe over to B. Decreed per T, albot C. 

an W Baller, 1734. Atkinſon and Hutchin nſon, 3, Will. Rep. 528. 15 
2 9360 9 351 ain 

— „ Frickold, there a Deviſe over 400 mch peel bo void i the Words-in the your 


Deiiſe wild aich Caſe: of a Freebold male an Eflate- tail only by Implication. Bid: 299. übst i Os 


23. An executory Deviſe of an Eftate of Inheritance to a Perſon 

unborn when he ſhall attain 21, is good, and there is no Danger of a 
Perpetnity. Mich. 17 36. Stephens and Stephens, Ca, in Eg. T Temp. 

Talbot 228. inen ; 

Tn Confima- 24. In Ejectment at the Sittings at Guildhall this Caſe was "watle 
tion of this for the Opinion of the Court; J. F. being poſfeſſe® of a Term de- 
Opinion the vjſed it as follows, 'viz, © To 7 Wife for 4 22 and after ber De- 


— 5 & ceaſe to fuch Child as my ſaid Wife is now ſuppoſed to be with Child 


Jones and aud enſeint of, and bis Heirs for. ever; provided akuuys that if fuch 
4 "oe *. Child as ſhall happen to be born as aforeſaid ſhall Jie before it has 
had ſeen the ***- attained the Age of 21 Tears, leaving no Iſue of its Body, then 


= n the' Reverfion of one Third Part th my ſuid Wife, andthe * 6 tao 


it appeared %% Thirds to my Sisters A. and B.“ The Teſtatoͤr dying within a 
that che ſame Month after, the Wife entered and enjoyed during her Life, but had 


y -=paa 7 Child or Miſcarriage, and upon her Death the Queſtion: was; whe- 
the fs © hes as mo Child had ever been born, the Remainders limited up his 


Will, and «cg; ing under 21 without Iſue could' take Effedt ? ? And the Court held 


concerning 


the fame Pre. that they might; that according to the Law now ſettled the Deviſe to 
miſſes, came the Infant iu ventre ſa mere was well limited, and i if any Child had 
before Lord been born, would have paſſed the Term accordingly, 24h, That tho 


Harcourt, and 


"that he was of no Child was ever born, yet the Remainders are noteorthftandrn good, 


a for there being no Peviſee, the Deviſe tho” void bnly 2x pet faclo 
wet of a; falls to the Ground as muell as if it bad been void in its Creation,” and 


ade, a this lets in the Remaindets immediately ; that tho the Clauſe by Which 


— the Remainder: are dated is in Words, ic . cenditiona!, 


Sisters was: 0 4 0 * 1 : p : yet 
"good notwith- | e "Pp 
1 meds r any Chil. 1. e b 1 Pl. "By: 0. 45 Pi hs. 

* "780 "T 443 114 KY | 
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PERF Deviſed. 


_” OT 0 RW, re 4 1 0, —— <p _—_———_ _— 
— CWP. 
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2 


- 


per they det mote" it 7 Cin, but only w'Linnitation'/ Za, 


That the Contingencies muſt 


therefore it may well open or 

11 Gee. a. B. R. Andrews onthe neo net and Falbam, Finer's 5 

Abr. Tit. Deviſe,” (L) Ca. 33 1 1 nnen IN 
25. A Deviſe to a Papiſt above the Age of 18 is void: a 1er. * 

ſuch Deviſee convey to a Proteſtant CI for a valuable Conſidera- ©: 8 ti 


more 


tion, that Conveyance is void alſo. Ea. 1 5 Geo. 2. B. R. Farrclaim fullnadridg'd, 
en the RY ſe of Borlace and Newland” & af, 1570. , 775 Ca, 98 


n within à reaſonable Time, and 
of aeorutory Deviſe. Jy in. 


3 
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00 pat Eſtate oꝛ Interelt in the 'Deviſoz at 5 225 0 
the Time of the Deviſe he map diſpole . 
28 what Caſes new acquired Lands pas. — 


DJECTM ENT We Lands i in Kent: on the Demi "of fy SOA 
Beckenham, and on Not guilty pleaded, there is a ſpecial Ver- pau 2 
wer, — the Jury find that William  Bockenham; Eſq; being 8. C. i» toti= 
Commander of his Majeſty's Ship the Grafton, on the zd of May 4m 2 
692. made his laſt Will in Writing; and they find it an hc verba ; yea, 245 
e-recites that he was then bound to Sea, and then goes on and ſays, T 7 
do hereby give and bequeath unto my well beloved Wife F. Bockenham 7.0 JR 
(the Leſſor of the Plaintiff) all ſuch Sum and Sums of Money which Broncter and 
now is or ſhall become due from his Majeſty, for my bum and Servants on S. C.—. 
Wages, and all ſucb Sums of Money, Lands, 'Tenements, Goods; Chat* 3 + bs 5 
tel and Eftate whatſoever, wherewith at the Time of my Decea) I Rr Ci 
hall be foſſe Hed of or inveſted with, or which ſhall belong to me, and I . 
do appoint her my whole and ſole Executrix of this my laſt Will. The _ 
Jury alſo find Git William the Teſtator at the Trme of making his 5 7 
Will was not ſeiſed of any Lands in Kent, but afterwards by Beede 
of Leaſe and Releaſe, dated 20 and 21 March 170. Sir George 
Wheeler and others being ſciſed in Fee of the Lands in the Declaration 
particularly, named, conveyed the ſame to the ſaid William Bodhenban 
the Teſtatot and his Heirs, by Virtue whereof he became ſeiſed. They 
find the Lands are held in Socage, and are in the Nature of Gaveltind, 
and devi alle by the Cuſtom of Kent; and ſome Time afterwards the 
faid V. B. dies, then the Deviſee enters, and the Heir at Lau enters 
upon her; and ſo the Queſtion is between them, whether theſe 
Lands do paſs and are diſpoſed of by 2 Boc enam, or not. 
And by the Opinion of Holt C. J. Powell, Powys and Gould J. the 
Will as to theſe Lands is a void Will, and that the Lands do not 
paſs thereby; and accordingly Judgment was given for the Defendant 
(a) the Heir at Law. Per tot Cur', which was affirmed: on a Writ (e] For theſe 
of Ertor in the Houſe of Lords, 24 aeg "uſe Softer and = 41g OY in 


* 


f 


Pa, * 


Cook in B. R. Gill. Law of Deviſes- 1223. oh! In it is 

| a at the 
Time of the making ing. 2dh, In as much as the Teſtator lad not nr ive what he bad not. 34 %, The 
conſtant Manner of pleading ſhews the Neceſſity of the Teſtator's iſed. 4thly,. A Deviſe of Lands is 


"not comparable to a Deviſe of a perſonal Efiate, becauſe a pe . 5 wary is 1 ae Day. 
@ Deviſe is repugnant to the Nature of a Purchaſe ; a Purchaſe is to the Devifor's and bis Heirs, 
to . age and het Heirs. 6thhy, Becauſe there is no Caſe nor Authority in Law to warrant 
1 . Ann. * in 8. 3 Law Wm ta. accord, > an RET 

4 Y j „ , 02h 323 10. 

| A. deviſes his Manor, on before hinDeceaſe a Tenancy eſtheath, 1 
ad 8 the Teſtator dies. The Queſtion is, whether the g erte it ſhould 
Tenancy ſhall paſs, becauſe the Manor is deviſed; and that is Part of —Gilb. 


it IK. eg this Tenancy is not deviſed. as a diſtinct Thing. but as. a Pact fy > 


3 | of 8. C. 


5 , Becauſe 
d the Deviſe is 


contrary Judg- 


—— —-—V ——— — 


of the Whole; which r nr deviſe. Per Holt C. J 6 — in in 
| B. R. in the Caſe of Bunter and Geok, Fitz Gibh. Rep gl oc 1: 
31 A. ſeiſed of a Reuerſion eupectant on an Eftater.for Liferdcviſes 
it; and aſtdtwwartla : Tenaht far Life dies, andiithen AH. diss, yet jt 
Rep. of Caſes Paſſes (a). Per Holt C. ieh. 6 Ann, in Caſa Wee Cole, 
zan 246. W N N. I Ae 1 r A 88 
85 E. e Halt C. 12 — 80 it it is of Land: in «Eoin + 4285 2 an E fate. tail, 15 before his Death the 
Tepantin Tail dies <vithout 1/ive, . be ple ae Rhee on at the Time of / aleing A 


becauſe he is ſeiſed at the Time as m it is a t Intereſt cho) to. commence 
nl Elan he could give pe ed him,——1 da 70 prof „and P. fot Pe ot — 


Fitz-Gibb. Rep. 23 1. S. C. and P. by Holt C. J. 


Will. iſes a Term for, Years. 725 Lud pot 
169. KT 4 Do 5 if Wt rchaſed ſo oo 7 e before 51s Beall. N of 
= 5 ed m whether this would be- 2560 Soppoſe e a 
ſaid, that not- College ale, ada knother* thakes his. 10 2.396 esl Asi Nhat 
21 des away to another, and afterwards the Teſtator ſhould purchaſe 
. of B. R. that Leaſe ſuBſequent 6 the making bf/his WII bis Lbrd- 
ſeems to have we (hip ſaid he was inclined to think this would not be a godd Deviſe. 
oem 3 aue Trin. 6 Ann: in the Caſe of Brunler 1 Cook, Kep. of (Cofes in BÞR, 


and Too Ann. Ln ITS vill que flv ent 16 15am 00 


Salk. 237. 

l Yeart al paſ 7 2 Will TR befire- the FRO tr it il 25 tay 
das by ack. ye fog the of Lord IM N in „ p43 Wind and ac) 2 7 

TD * 1 „ "| mY Ii * N 0 e 


— ee A Man deviſes all his Lands ! in 75 ail, 1a} WSN p ln s 
doubted much ot her Lands, and dies without Republication, thoſe ,purchaſed Lands 
arts — wh not. paſs 3 but if he republiſbes. the Mill in ſucb Manner, and 
after the Will with, ſuch Circumſtances as are neceſſary. 10 ompleat Execution of an 
made will original Mill, then the purchaſed Lands will paſs as by an original 
- wr Will. Said per Holt C. J. Trin. 6 Ann. in the Caſe of Bruphar, and 


228. in 8. C. Cook, Rep. of Caſes in B. R. Temp. Ann. 127. 
— S 
278. 8. F. GY nk po DRAGS, P. £6,325 © 


1. i nnen 0013-7 ! Daf A323. x) 

9 A Deviſe of a 22 for Years differs 15 42 „Dogg of. a Free- 

| told or Fre- 1 r one cannot deviſe Fre fmple Lands which he 

- has not at the Time of making the Will, but Leaſes or perſonal Eftate, 

tho' 4 were not the Teſtator s at the Time when he made his Will, yet 

if they be his at the Time of his Death, ſhall paſs by the Will. There- 

fore if one deviſes all his real and perſonal E/tate, and afterwards ac- 

quires more of each Kind, the real Eſtate acquired. afterwards ſhall 

not .paſs; ſecus as to the perſonal Eftate;; and yet the Intention of 

the Party muſt have been the ſame as to both. The Reaſons of this 

Difference ſeems to be, that with Regard to the real Eftate bought 

Alfter the making the Will, ſuppoſing that not to. pals, ſtill there 3; 

one in Law capable of taking i. (viz.) the Heir; but as ta the per- 

- | ſonal Eſtate, if the Executor, tho made before the Acquiring thereof, 

does nat take it, it is uncertain who ſhall, Per Lord Chan,, Parker, 
Alicb. 1719. in the Caſe of Mind and Fehyll & al, 1 Will. Rep. 575. 

i. Pt. Fulbam agreed to lay out 4000 J. in a Purcha of Lands to 

3 26 Aeltled in ritt Settlament, Remainder in Fee to hinlelf.; The. Wife 

died, leaving only one Son by the Doctor. The Doctor borrowed Part 

N of the Money of the Truſtees, and by his Will declared that f his 

. Sen Beal die fore 2 f. the 4000 J. ad 500 d. more ſhbutd:gb.equally 

Sta; — 3: among the Children 'of bis tbree Sifters. The Son died before:21. and 

--\ 4 - the D6Qor's Brother and Heir brought a Bill to have had the 40000. 


dy eall * * 


4 4.2 47 3 Lang, inſiſting that the Will, as made only of a pe hone 
FM 8 tate, 


; Doviſes\ RET = 


— — 


4 Om; OM 46 ä — 


Estate did hot\banthitn\"bekanſauthe' Money boßht to be tonſidered. 
ad Land. Bat decreed, chat us the Doctot was: becdthe 46% 
Owneriof-the Mone y by the Death of hie Song dern either : 
aur in Land, ot turn we inis perJonel wy (a) as at firſt and he (a) vil. 5 
ſbewing en Intention to, have it as perſonal Estate, the Money was de. n 
1 15 e C. to to the Chi ere Fulham. and Fones, "Mich. or * . * 
Hin 720; M. Rep. A1 Aut Av %0: FX Big) rl 
8. 177 ſeifed f Land F god l. Per Aun. deviſed. 150 per e t0 ens 

<Q an Infant, Son of B. which H. was: Heir at Law to A. and des di d 246 
viſed 396 6 per Ann. to B. for His Cate and Fains in locking after: 
his; Son's Eſtate till he. thould.; be 3 B. died, C. then being i 
Years: hg Chas deviſed this 300 J. hath Wife, — ap pon her 
Gn is Son. —=TheFithe pg appointed Guardian, was 
i only Perfon that, could extend. his; Care as a 125 ardian after his own n e 
Deahb; that he Had *by Law a Power to appoint 4 Guardian over his 
owh Children; and that tho“ he was now dead, yet he ſtill bythe 
Guardian which he had appointed took Care of his Son; that his De- 

viſe of the 300 J. per Ann. is good, being given to B. tilt his Son 

ſhould attain the Age of 21; and that it could not determine even 

by the Wife's Death, unleſs for want of Care of the Son or his | 
Eſtate; Mhicb hen Aba Appel the don may v6mplain ; Þ fer * - 1 
cleifiels C. Trin. 1722. Anon. Prec. in Chan. 597. | 
«55 -Phintiff by Articles dated November 172 5. agreed to convey 6A of 
4g. in, 5 — 1. and bis. Heirs before next Lady-day, and D. cove- 4 and 
nanted to * 1 De lived till after Lach- day, but bad in e 679. 
1722. made e ir i by which”! he devijed all bis real Eftate 10 47 ridged - 
Son! R. for: Life, Nane t R. elde Som J. for. Life, Remainder 1,7 = a 
40 his Fr, &e. Son in Jail Male, with ſeveral Remainders over, and pt n 
thereby. bequeathed” all his; perſonal Eſtate to Truſtees to be inveſted in cited and 4 54. 
Lands and ſettled as above ; my dying ſoon after Lady-day 1726. R. e 


H 
his eldeſt Son and Heir aimed the Lands as deſcending to him, he lad 1— 


and made bis 31h, ang by exprefs Words, he de viſed tbe \Premiſſes material Dif- 


ference is to 


thus Ae 4e Faxcpaſed; to Truſtees to pay his Debts, Fe. and be obſerved 
ins caving ſaid- J. his Son and Heir, to whom D. had deviſed all between that 


his Eſtate: expectant on the Death of R. — DJs Will being made - 1 betray 


pr ian to the Articles for this Purchaſe, before he had any equitable. In- and Pf. 
tereſt in the Lands, and conſequently. when he had no, Kind of Title, There the Ar. 
he could deviſt:nathing; o. that this Intereſt in, the Premiſſes gained by — 
Ds Articles muſt have deſcended to bis; Son. R. 4 Heir at Lau, who were entred 
might, well deviſe! the ſame; and though it may at firſt look ſtrange ine Þy the 


that when D. deuiſed all bis. real and perſonal Eftate, theſe words fore = 


ſhould not carry all, yet it will not ſeem ſo when it is conſidered: that 4 #71, and 
on Eſlate pucheſed after the Will cannot paſi thereby. ; and theſe Ar- 24 
ticles are, a Purchaſg ſubſequent; per the Maſter, of the Rolls, who which be gain- 
decreed the Deæviſe by R. gogd, , and that, the Maſter inquire whether well drab 
the Plaigtiff can make a Title, if be. can, the Purchaſe Money to be but in the poo 
paid by. D.'s. Executors out of his Aſſets; the Maſter to ſee who. has 4 Caſe D. 

been in Poſſeſſion ſince Lady-day 1726. at which Time the Purchaſe 3% f 


Intereſt in 
Money was to be paid, and the Conyeyapce;compleated, - Intereſt, and h. Lal for 
Coſts to; be reſeryed, Jin. 1231. Lang ſord and Pitt, 2 Hill, Rep. we Will was 


629. On. Appeal tp Lord amade th eres Was affirmed. 232 
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375. Ca. 5: Withe Dru of 0 +ealrEftatt bought the Money uus geyer laid ont, 
de Vuere Micb. 1733 inthe v Lechmere and Teobmere; 3% Rug. 2A. 
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was agreed ta be 1 n 75 — 05 7 Palrchaſed may diſpoſe 


of it d Will che not gf y three Wi efles. 2 Will. ney is rr 
A. for Life, chen 76. J 2 i D. "in Fail, demainder 1D. b D. =, 4 Fir tither * ar Mx 4 
n 57 
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1 F Aion to the Devil Intent to all the Fate he 20 it to Air {1 ore 
5 5 Poe Wat 75 21d Page,” Ne , g. 


Nin [IB Gal 
i b 4 614 9 W744! 6 Snot ll K. (113; 2 EI bas ach Neb ki. 
0 > wot hy 1. ee and D. „and if Alder dee thelocher mould be 
e <d Ahe Her dhe Queſtion Was 1 had Am Eſtate 
ey Oey ebe in Fee? And it having! been uren de Serfeatit Horril that 
they had but an Eſtate- for hk” 'Setjfeadt! Meymird was? to! maintain 
e E they had a Fee, but he threw it! Ty upon ade Polit. ! Mith, 
1677. | Gptes and Kerhpe in C. B. f een. Rip. ee e ee 
2.4, being Aefled of 10 L por Ann. Lands in Poon „und the 

ur eee of 34: 4% por Ain more t vpn ain ERate for Like 
...-- Ueviſes a Leg: 20 J. to'Bito be paid d in twelve Mohths out of 
his Lands, and Aer td C. \to"be'palt) in tt Vehrg, and 70 /, 
0 B. 80 be paid inthe Space of two'Years but vf his Land; and 
eh e two Sons V. his . "the Younger) graf 4 f, 
Wann to R. who did! not the I Legacies within the Time. The 

Court a/ agreed that Ker abe a deviſed to R. Seruiſt lit did appar 
| | * the Sum % de id" dead more than the Profits's de Land would 
Fee 4 in that ＋ = Pn. 1679. Neale and Tea, 25 Hein. Rep. 

0 4 fi Ir! , 2 4 

a .* elbe ellen in the 4450 Eile ons D'yhathes- alia it 
eg 0 4 275 to R. i e "for many Words in à Will i 
Gn e ie 4 Cb OB in 1 Derd-4pill) Stel Wiley 1 E ao 7. 
E a Dyer 164. And as to this Point a/ but Jenes inclined that it 
Was a Tru becaüſe that Conſtruction would be more beneficial for 
the Legatees; and tho' the Law did conſtrue ſome Words conditional 
in Wills, that would not be ſq_in Deeds, yet that was ways. with 


This Difference, I. e. when thay Gonftruftion was moſt able 
5 | . 


© p „ _OoO——- 2 * 6 „% „ 9-1 
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fa 4 — — - A. — m — ans, —— 
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* oy fe „e 8 - 
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be Bguret 8. Bot Tomas Sadie of: that Pointy hoe db ſaid . this 
ur ub nt tutte. Notice of tb Proceedings in a Court of - „ Bquiey, 
ind relied” pon 1 NH A ro 2 Toft; 236. Cr, adluiſore ut. 

4. I ühear 7 F. is inqui after my Death, but 1 1 ee to 


400 f 815 4 Oy 9 1 1 12 * {3 269.51, 

16 F. n 0 2:4 but 1456 is Fache left him, but I leave all my 
<« Eſtate to my 1885 there the Wife took all the real Eſtate, and 
che Reaſon -Was, deckte of the other Words which ſhew he meant to 
zexelude the Heir at Law. - Cited per Powell J. in the Caſe of Slate —_ . * 
and Bu, Caſes in B. R. Temp." M. 3. 594, out of 3 Nad. 45. 40 we 

Cuſe of Nur vet and Winnington, Trin. 30 Cur. 2. in B. R. 

. . to A. for Life, and after to bis Heir, this is an Eſtate 

In Fee; but if it be and to he "Hejrs- 0 of 'fuch Heir, -ſueh there is a The V 
contiogent Nemeinder. Fer Hof C. . in BR. Mith. 106 W. & A. 22 55 
Sn. we PP 2d. Li 2117 * Gan ba. | . 


iy 8 158 TR | mend} ts Hit and give a. Pee. . 


6. A. ſeiſed lac in- os bad Ifſue two Sons B. and C. and by 
Will devi * "of eee r B. and that B. ſhould, renounce all hit 
e ile 1 1 (of which dhe Pevifor was then ſeiſed) to C. Ar 

une dee ofthe Land to C. 32%, Thit 

if B. . be hath pt, this was intended to be only an Eſtaie 
Tor Life; hut becauſe the fords were Tall his Right) it was apparent 
\that-(Acnntended thor C.yhould. have a Fre; and accordingly: Half C., J. 
and F72by C:),vertified their" Opinions to Lord Chancellor. Baer 
9 W. z. cited by Treby C. J. as the Gale of 3 and Star. 
1 Lord Raym. Rep. 1 77 1, {+ We 
as WE aS. zbauing R Fre deviſed all bis Remainder 10 "HY 
bbs 7 N.:.zvd\-agjugged. [that a Fee was deviled. .Cited by .Treby C. 485 
al. 9 , in the Caſe of Baler and Mall, as 4 Cale lately a 
eie 2 et — 

108. I gexiſe, to my. Right, Title 40 Intereft in "theſe. Te rms ge. Po, 
Bars which. I. —4 in 1 foch. ee, and alſo. ny Houſe - called, 7 ae i 
Bell, Tayern,i in. which Houſe. the ;Teftator had ,@ 1 Remarnder . in, Fee, S.C. 

in . R. cont Holt, Cr J. chat. a Fee, paſſed. in the Bell Tavern. 
Tris 1. Rots.1 13+ Moor and Raleſor. This Judgment was af- 
Win ö bg Encligaer,Choonbe, e Tit. Deze, (Q.b. 2) 


'4 78. Ae al 110175 e Right 5 in D. if he bad n other. Free- 
20 in Du it hall past, atberwi/e,not. . Per. ruelſ. J. Mich. 13M. 3. 
in the Caſe of Shaw and Ball, cites 1 Med, $00 2 Keb. 140, 145. | 
Ges in. B. R. Temp, Mg. 14 ; 

40% IP a Deviſe Were 40 A. 4 bis Poterity, it wovld.be only. an 
In Eſtgtebtall.) Ber Lord Kecper's Opinion; but the Maſter of /the 
Rolls thought that ſuch a. Deviſe would create a Fce, whereupon 
he Lord. Keeper ordered, Precedents to be Searched. Aich. 170g. 
tee Cy and. Banifield, 2 Freem. 268. 

11 Iuberituncs ſhall, paſs without, any other Circumſtances to ma- 
wibeſt the, Deyiſor's Intent merely by Deviſe vf bis Eftate. Hil. 2 Ann. 
per Holt C. J. inthe. Cale pf the: e of: Bridgewater and Hue 

Bion, 6 Mod. 09. 
242. There is a Na Deren Ned a Will and a_Conveyance. At 

Common Law, for the Law has appointed proper Words to be. made 

uſe of in Limitations of Eſtates in Deeds, as the Word (Heir) to carry 
4 le, and no other Dice tantamount or egus valent 2 be 

admitted; 
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admitted; whereas in a Will. it is —— for "that 1 18 — 
veyaoce by Force of the Statute. of 32 H. S. which ſeys, that; 
0 be. lazoful for a Man 70 diſpoſe of bis Lands oy Will at ys Will 
and Pleaſure; and this is the, Reaſon why a Deviſe to a Man in per- 
petuum paſſes a ; Fee-fimple at the ſame Time that des Words in a 
«Deed giue only an Efate for | Life. Per Holt C. J. Eaſt. 1705. in 
the Cale of Jdle and Cook, 1 Will. Rep. — eli un 03 tft o 

Vide P. 299. © 13. The Bell Tavern was ſettled upen A er Life, Remainder, t 
Ca. 8. which - B. in Tail, Remaioder o A., in Fee; A. . all the Houſe called 
+ ag to de the Bell Tavern A 8 without aying what Eftate the) Fee paſſes, 
- otherwiſe B. could take nothing. 1 705. Cale ny; Raule, Viner's 

- Abei Tit. Deuiſe, (L. a.) Ca. 29. 
280%. 685, 14. A. ſeiſed in Fee deviſes to the. P bone 8. 15% 8. (0, 4% be fri 


, 4 or. Guted by this Executars with four Coats, , four Hats, upon -every 21} 


K. Inith of November for ever, and then deviſes all his Lands, Tenements 


f and Tindall 


S. ©. ſays, this and Hereditaments, and all his perſonal Eſtate, to his Wife and Exe- 
Devſe tothe cütrix. * Adj ddped* 4 Fee, Mich. 1706, Smith and T:ndal, _ of 

I 
1 o pals Cases in B. R p. Ann. 2991 bed 5 8.1 lo bShiot Ft. 
Curiam, becauſe'it was, nie to a perpetual Charge. But in Ney. oe BUR Saws: 4mm. 103. Holt 0. j. 
held, that the Words of the Will gave a Fee, here being 4 Ar DE ever, and a . onal 
Eftate to purchaſe, Sc. But he was not ſatisfied to fix it 3 e went u upon the Word Her itamert 
to make a Fee; the Wards Lands and Tenements carry only an Eſtate for Life, but Herrditament carries” the Fee, 
for if he had not a Fee; then it was not his Hereditament, and when be gives his Hereditament, he gives a de- 
Scendable Eſtate, otherwiſe it is no Hereditament. Cites Co, Lift: 6. Theſe Words cannot be ſatisfied unleſs this 
Word carries the Inheritance. Hob. 2. is rightly reported, and wrong in Moor 873. Lands of Inheritance is 


only a Deſcription of -what Lands ſhall paſs. Bid. 104. la) 20 l. 4 Vear te be paid to nbe Alt- Houſes of 
A. for ever. kr. 235. in 8. ne. 685. en Waben, 
A. for c ꝙid. K 0 85 Je 131 


Rep. of Cafes 1.5. A — Verdi finds, wer he Gare b Ad in Fe. 
5 207. and by Will deviſes thus: I give 0 my Daughter A. for Life, Re- 
S. C. in roz;- mainder fo A. L. and his Heirs, and for Default of fuch Hetrs Re- 
dem werbis.—= mainders over; and the Queſtion was, if this be an Eſtate in Fee or 


1 27 in Tall. Holt C. J. faid, you, will find it a hard Point to make this 


: Fenes S. C. an Eſtate- tail. Sir Peter King urged that it was, and cited Jale and 


ee ae. Coote, Eft. . Ann. (5). If the Remainder had been to his Brothet, 
* Vidz P. or to any 915 that had been Heir at Law, it would: have been a 
Ca. Tail; for then he could not have died without an Heir, and ſo a Re- 
mainder might properly be; or if it had been de ſe exeunte, or the 
like; but theſe Limitations were never carried further! But the Court 
gave Judgment that this was a Fee, but made the Rule nift, Cc. 
Note; The Controverſy was between the Heir of the Devuiſor and the 
Heir of the Neviſee, who; was no ways related to the Deu. Hi. 

57 An. 1 ee and Jones in B. R. MS. Rep. 
MS. N. S. C. 16. In à fpecial Verdict the Cafe was found thus: A by his Will 
11 to B. and then bequbatht Legacies, and aſter two or 
"three Legacies * to different Perſons,' he 221 51: 70 C. and direfs B. 
10 pay it, but gives bin. tag Nears Time 1 pay it. The Jury find 
the Lands to be 50's. per Anm, and the Weſtien was, what Eſtate B. 
had, whether for Life ot in Fee? And adjudged to be a Fer, fer 
that the Deviſe here was a Sum in Gtoſs, and a debitum in ſents 
| Jolvend'*in futuro; -. and it was a Sum certain to be paid by at all 
Adventures, whether the Land yielded full 5 J. ori not; ànd fo not 
ke the Caſes where the Sum deviſed is to ariſe out of. the Profits, 
Sc. Hil. 25 Reeves and Gguer . Rep. of Cafer en B. * 
3 an. 1 95 
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2 OIN — —— Led Moi 1 
17. A. ſeiſed in Fee of a Plantation and ſeveral Lands in Jamaica, 
by Will directed that 7s Debts and Fimeral, &c, fhould be paid, and 
gave his Wife Power to fell bis Lands, Goods, & c. for Payment thereof, 
and then to pay ſuch Legacies as are given by the Will, and gave his 
Wife tooo l. to be by her detained out of the firſt> Money that could be 
raiſed by the Profits or Sale of his Eftate after Payment of his Debts, 
and the Reſidue, after Debts and Legacies paid, be gave to his Wife, 5 
whom be made ſole Executrix. Cowper C. was clear of Opinion that 
a Fre paſſed by the Deviſe of all the Reſt of bis Eſtate to his Wife, 2 
ſubject to Payment of bis Debts, &c. But held, that where a Man deviſes © 
"all. his Eftate, Goods and Chattels, and no Mention had been made be- | 
fore in the Will of Lands of which the Teftator wwas ſeiſed in Fee, a 
Fee-fimple will not paſs ; but where a real Eftate is mentioned before 
in the Will, and then ſuch Words follow, a Fee paſſes. Mich. 1 Geo. 1. 
Cliffe et alii verſ. Gibbons, Kadwell et alios, 2 Lord Raym. Rep. 1 324. 
18, F. V. on his Marriage with F. entred into Articles, whereby 
he covenanted, in Conſideration of the Marriage and of 12000 J. Por- 
tion, that in Caſe he ſhould happen to die after the Marriage before the ſaid 
F. be would leave her worth 15001. immediately upon his Death, or if 
ſhe ſhould then judge it more convenient to take the third Part of all his 
Eflate both real and perſonal, ſhe ſhould have Liberty ſo to do, The 
Marriage took Effect, and F. S. died without Tue, having made his 
Will, and thereby gave ſeveral Parts of his real Eſtate to bis Wife for 
Life, and made her ſole Executrix and Reſiduary Legatee. J. V. 
had but a ſmall Fortune at the Time of the Marriage, but afterwards 
acquired an Eſtate in Land of 1000 J. per Ann. and a perſonal Eſtate of 
about 1200 J. after Debts and Legacies paid. The Widow proved the 
Will, and then brought a Bill againſt the Deviſee of her Huſband's real 
Eſtate, and againſt the Heirs at Law, to have the Benefit of her Elec- 
tion to have. a Third of the Teſtator's real Eſtate, and alſo to have 
the Benefit of the Lands deviſed to her by the Will, and alſo the Re- 
ſiduum of the perſonal Eſtate. Lord Chan. King decreed a Third of | 
the real Eſtate in Fee (a) and Reſidue of the perſonal Eſtate to the (% The 
Plaintiff; Partition of real Eſtate to be made by Commiſſioners. Mich. gag of 
2 Geo, 1. Waller and Fuller, Viner's Abr. Tit. Deviſe, (Z. a.) Ca. 19; was, that 


| | whatſoever 
the Huſband ſhould acquire, the Wife ſhould have a Third of it.—Articles are a promiſe to do a Thing, and muſt 
be conſtrued according to the Intention of the Parties, and the common Acceptation of the Words ; and that by all 
my Eſtate, is commonly meant all my Intereſt in it.— The Plaintiff cannot take the Eſtates for Life deviſed to her 
by the Will, becauſe. that is inconſiſtent with the Claim ſhe makes to the Inheritance of the third Part by Virtue 
of the Articles. —But as to the Refiduum of the perſonal Eſtate, that ſhe may take by the Will; for that Claim 
is not inconſiſtent with the Articles, and where the Articles and Will are not inconſiſtent,” but both may ſtand, 
then ſhe may claim and have the Benefit of both, like the Caſe of the Cuſtom of London, there Children may 
take both by the Cuftom and Will, where the Eſtate is ſufficient to ſatisfy both the Vill and the Cuſſom; but a 


Child in that Caſe ſhall not take by the Will, if by ſo doing the Intention of the Teſtator will be diſappointed. 


Per Lord Chancellor. Bid. | 


19. In Ejectment the Jury found that J. S. was ſeiſed in Fee of 
the Lands in Queſtion, being Copyhold, and that he had ſurrendered 
to the Uſe of his Will, and that by his Will he deviſed in theſe 
Words, As touching the worldly Eſtate" it huih pleaſed God to beſtow. 
upon me, I give the ſame, in Manner following » Item, I give to 
. Couſin T. S. all that my Parcel of Land lying in Waltham Abbey (be- 
ing the Lands in Queſtion), Item, I give to my ſaid Couſin T. S. my 
Wearing Apparel, Linen, Books, with all other my Eflate whatſoever '. 
and whereſoever not herein before given and bequeathed, and him the - © 
aid T. S. I make the ſole Executor of this my Will for performing the 
fame, T. S. was admitted, and afterwards deviſed to the Leſſor. f the 
Plaintiff and his Heirs, and if T. S. by this Deviſe had an Eſtate for 
1 — 
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2 . Life or in Fee, was the Queſtion, The Court held, that when 75 
gave all bis Eftate whatſoever, that comprehended all that he bad, real 
” Th it or penſonal (a); and when he had ſurrendered to the Uſes declared by 


); | : 1 

was urged arg his Will, the Will ſhall have the ſame Conſtruction as if it had paſſed 
that 7.8. by the Land itſelf, Adjourned, but afterwards the Plaintiff was ad- 
his Wil . nütted to take Judgment, 6 Geo. 1. C. B. Scott and Alberry, Comyne' 
Tel, d. 7. 357, 340 5 
his -other perſonal Eſtate, which muſt be conſtrued with bis other Eftate of the ſame Nature, and not an Eſtate 
of an higher Nature ; here the Eſtate was Copyhold, which paſſes by the Surrender, not by the Will, and when 
he ſurrenders to ſuch Uſes as ſhould be declared and expreſſed by his Will, and in the Clauſe by which he 
deviſes the Copyhold he gives it to T. S. only, evithout ſaying any Thing of his Heirs, it would be a forced Con. 

AruQtion that the Words, (with my other Eftate not before bequeathed) ſhould enlarge the Eſtate before expteſſy 
| limited to 7. S. and after theſe Words he adds, (and Him I make my Executer for performing my Will) which Werds 
import that he intended nothing for him by this Clauſe except ſuch Eſtate as belonged to an Executor. ia. 


20. A. deviſe to B. and her Heirs, and if ſhe and D. die without 

Tſue, Teſtator gives ſeveral Annuities charged upon the Premiſſes to cha- 

ritable Uſes. Reſolved that B. had an Eſtate in Fee. Eaſt. 9 Ge. 
Scrape and Rhodes & al in C. B. Ibid. 542. | 


1 Med. Ca. in 21. A Deviſe of Lands to Truſtees, tho the Words and their Heir 
only» Eg. be omitted, ſhall convey an Eſtate in Fee to them, if that be neceſ- 
162. 3. Glen ſary to ſupport the Intention of the Teſtator, Said arg Mich. 10 
and Weigh, Geo, 1. in Acherly and Vernon, Lucas's Rep. 523. 

adjudged that | 

in Caſe of a Deviſe of Land: to Truſtees, and to the Surviver and Survivors of them, without ſaying to their 
Heirs, that the Truſtees in this Caſe took a Fee by Implication ; for the Intention of the Teſtator was that 
they ſhould take /fuch an Eftate as would ſupport the ſtweral Trufis in the Will; and the feveral Trufts in the 
Will being Eftates of Inheritance, the Truftees muſt have an Eflate of Inheritance to ſupport ſuch Truſts ; per the 
Opinion of all the Judges. Cites 1 Roll. Abr. 611. Note; This Point being given up on the firſt Argument, 
the Zudges ſaid they needed not labour it. Bid. 382. 


* „ 22. A. gave ſþecifick Legacies to his Daughters, and other Legacies 
wy 2 to others; then he gave all the Reſidue of bis Eftate to W. R. &c. in 
Opening ſaid Truſt to zncreaſe his Daughters Portions, Lord Chan. decreed that 


— 7 this gave the Daughters a Fee, Eaſt. 10 Geo. 1. Anon, 2 Mod. Ca. in 
it was ever © Law and Eg. 92. 

adjudged, that 

an Trheritance ſhould paſs by the bare Deviſe of all his Eflate (5), but that this was not the preſent Caſe, for 
Here the Deviſe was of all the Reſidue of his Eftate, &c. to his three Daughters to increaſe their Portions, 
which Words plainly ſhew the Teſtator intended to paſs the Inheritance immediately, otherwiſe they might never 
| get any Thing by it. Bid. (6) A. deviſes all his Eftate to J. S. a Fee paſſes. 1 Roll. Abr. 834. 
. Style 193, 281, Jebnſon verſ. Kerman. 3 Keble 245. Wilſon verſ. Robinſon. © 3 Mod. 228. Hyley verſ. Hyley. 
Vid the Saying of Lord Chan. in the Caſe of C/ifz and Gibbons, P. 301. Ca. 17. | 


. Lonahip 23. As touching my worldly Bftate, 1 diſpoſe thereof as follows : 
rom Yr uy Imprimis, I give my Eflate at — 0 B. Item, I give my Eftate at, 


Words prove &c. fo C. Item; 1 give to E. all my Eflate at N. &c. with all ny 
be de e \Goods and Chattels as they now Rand, for her natural Life, and to nv 


3 — E. Nepbet J. D. after her Death, if be will but change his Name o 
late in View, J. 8. F be does not, I give bim only 20 l. to be paid him for his Life 
> 2 t out of N. &c, which I give E. upon my Nephew's refuſing to change 
Words in the his Name, to her and her Heirs for ever; the Queſtion was, whether 
firſt Senſe will 7. D. was intended to have an Eſtate for Life only, or in Fee? And 


4 * 


5K": 5 pat Dip. 1rd Talbot "decreed an Eſtate in Fee. Mich. 173 5. Thbberton and 


leave a 


Diſpe- 50 ed an Ella 
and * Beckwith, Caſes in Eq. Temp. Talbot 1 57, (c). 
/ - whereas taking them in the laſt Senſe will make a compleat Diſpoſition of the Whole; and that this Clauſe of 


the Deviſe to E. and J. D. depends upon Conſtruction of the Word (E ate), which will be clear from the 


Senſe he hath taken it in thro? all the other Parts of the Will, where whenſoever he has uſed it, he hath meant 


A hay” | thereby to paſs the” Iuberirance; and tho* the Word (Eftate) in common Speech may not mean an Inheritance, 
E * it 1s clear he has meant it ſo here; and tho the Limitation to E. in the firſt Inſtance was ſor Life, yet the 


e to 7. D. was in general Words: He thought this could make no Difference, and that no great Strels 
7 could be laid upon the incorrect Wording, and that the Intent plainly appears to paſs the I 1 . ce. Bid. 
e Note; This Cale is ple is to Tine, 


3 24. The 
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Deviſenr. 3 

. The Teſtator being ſeiled in Fee, deviſed bis Lands fo Truſtees ETSY and 

and their Heirs in Truſt for B. and C. for their Lives, Remainder, fo the C. had each of 

| Children of B. and to the Children of C. by her then Huſband, in Truſt _ o 

tat they ſhould have the Profits thereof when they come of Age. The was made, but 
+whole-Court were of Opinion that the Children took an Eſtate in Fee 2. child 
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— f 0 | ied, and M. | 
588 IP af; venue 3 Mich. 1 Geo. 1. Bateman and Roach, 4 Ptaintiff N 
2 Mod. Ca. in Law an 10 . | Who was the ; 
2 I Child of C. 1 


— 


ſurvired. The Teſtator afterwards by a Codicil confirmed all the Deviſes in his Will, and at that Time C. had 
two other Children a are fince dead. Now the Repreſentatives of the dead Children claiming a Share of the 
real Eftate, M. exhibited her Bill, and it was inſiſted for her, that this Deviſe being per Verba de præſenti, none 
but the Children born at the Time of the making the Will could take. And cites Wits Caſe, & Rep. 16. But the 
Court was of Opinion, that ſince C. had but one Child M. when the Will was made, the Teſtator could never 
- intend it to be a Deviſe in pre/enti, ſo that no other ſhould. take but that Child, but rather as a future Deviſe, 
. becauſe it was to the Children of C. by her Huſba. d; and it is very probable that if he had intended it for the 
Plaintiff M. who was C.'s only Child at the Time of making the Will, he would have taken Notice of it in 
the Codicil when there were eue other Children to ſhare with her; and tho' the Expreſſion, as to the Profits, vir. 
that they ſhall have and receive all the reſt of the Profits (after Legacies. paid) when they come of Age, yet 
+ they have a Right to it in their Minority, at leaſt to ſo much thereof as may be ſufficient for their Support nd 
Maintenance. Decreed that the Truſtees account for the Shares of the Profits of the Lands of che two.C 
-- dren who died from the Death of their Mather, to the Time of their Death, and that they have all. 
.i Allowances and Leave to apply to the Court, &c. Did. 105, 6. in S. C. | 
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25. William, Hewer 5 Sept. 17 15, deviſed all his real and perſonal 
: Eftate to Truſtees and their Heirs, on. Truſt that they ſhould convey tbe 
real Eſtate to his Godſon E. Edgely for Life, ſans Waſte, Remainger 
to preſerve contingent Remainders, &c.—To the firſt and every other Son 
/ E. Edgely in Tail, with Power to make, a Jointure not exceeding a 
Motety of the real Eftate, and directed his perſonal Eflate - ſhould be laid 
out in Lands, and ſettled in the ſame Manner; and in Caſe E. Edgely 
ſhould die without Iſſue, then he Willed that his Kinſwoman Arr 
Edgely ſhould enjoy all the Rents of his Eflate during her Life, and 
after her Deceaſe one fourth Part thereof ſhould be enjoyed by William 
Blackbourne, his Heirs and Afjigns ; another Fourth by Abraham Black- 
bourne, his Heirs and Aſſigns ; one other Fourth by Ann J. ber Heirs 
and Affigns ; and the other Fourth by Suſannah Edgely, her Heirs and 
Ajjigns ; and directed that in Caſe any of them the ſaid William, Abra- 
ham, Ann and Suſannah, ſhould be dead at the Time when by Virtue of 
the ſaid Deviſe the ſaid Eſtate in Manner aforeſaid would devolve upon 
them, that then the fourth Part which the dead Perſon would have 8 
entitled to, if living, ſhould be conveyed to their reſpective Heirs. 
Ab. Blackbourne made his Will in 1719, and made his Wife Mary 
refiduary Legatee, and on the 16th of Feb. 1720, after reciting » the 
contingent Intereſt that he had by the Will of Mr, Euer, he deviſed 
that whenever his fourth Part ſhould come to his Son and Heir Levit 
Blackbourne, or 0 ſuch Perſon as ſhould be his Heir, that it ſhould 
ftand charged with the Sum of 12000 1. for his Wife Mary, and 30001. 
apiece to his three younger Children, and ſoon afterwards died ; Mary 
bis Widow married the Plaintiff, In 1728 Ewer Edgely died without 
Iſſue. In 1729 Ann Eagely died, and then the Plaintiff and his Wife and 
her three younger Children brought their Bill againſt Levit Blackbourne 
Abraham's Heir at Law, and the Truſtees, to have the 12000 J. and 
3000 J. raiſed out of Abrabam's fourth Part; and the Queſtion was, 
As the Eſtate never veſted in Poſſeſſion in Abraham, nor any Settlement 
made in his Life-time, whether he could charge it in the Hand of his 
Heir, or the Heir was @ Purchaſer. King Ch. By the firſt Clauſe 
in the Will, a plain Fee-/imple is deviſed to Abraham after the prece- 
dent Limitations, ſo that his Remainder was veſted ; and tho' by the 
latter Clauſe in Caſe of his Death a Conveyance is directed to be made | 
to his Heir, yet that cannot be taken to be a contingent Limitation 
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that was to veſt originally in the Heir, but only a Direction to the 
Truſtees how to convey in Caſe he who was to take the Benefit ſhould 
die before a Settlement made: So I think the Eſtate is well charged, 
bdaiurt there is a Queſtion, whether Levi? Blackbourne, who is an Infant, 
{ce this ought to have a Day to ſhew Cauſe againſt the Decree ; but reſolved (a), 
— that where the legal Eſtate was in Truſtees, and an Execution of the 
Truſt is to be directed, there is no Occaſion to give the Infant a Day; 
| ſo that the Money was decreed to be raiſed, and no Notice to be given 
do the Infant to ſhew Cauſe. May 12, 1731. Thornton and Black- 

© bourne & al MS. Rep. | 
286. F. S. by Will conſtitutes and appoints his well-beloved Wife A. 
55 fole and whole Heireſs and Executrix of all his Lands, Tenements, Goods 
3 Will. Reb. and Chattels whatſoever, real and perſonal, the ſame to ſell and diſpoſe 
1733. S. C. F as ſhe ſhall think fit, to pay his Debts and Legacies, and gives the 
The Fe Heir at Law 5/. Quœre, whether there be not a reſulting Truſt to 
the Wife was the Heir at Law, being ſaid to be for a particular Purpoſe. Decreed 
2 Truſtee for per Lord Chan. to be no reſulting Truſt, Trin. 1733. Rogers and 


the Heir at . 4 : 
Rogers, Sel. Caſ. in Chan. 81.——2 Vern. 247. is in Point, the Reſo- 
La the es, 47 , 
— of ho lution of which Caſe is in 1 Vol. Eg. Abr, 272, 


real Eſtate | 
after Payment of Debts and Legacies. Decreed by King C. that the Wife was intitled to the Premiſſes devi. 


ſed for her own Benefit, and that there was no reſulting Truft to the Heir at Law ; that the Caſe of North 
and Crompton, 1 Chan. Rep. 196. (Vide 1 Vol. Eg. Abr. 272. Ca, 3.) was in Point; that the Deviſe that the Wife 
ſhould be /ole Heireſs of the real Eftate did in every Reſpect place ber in the (a) Stead of the Heir, and not as 
Truſtee for him; that it was the plainer by reaſon of the Language of Tenderneſs and Affection, his dearly- 
beloved Wife, which muſt intend to her ſomething beneficial, and not what would be a Trouble only ; and what 
made it ſtil ſtronger was, that the Heir was not forgot, but had a Legacy of 5 /. left him. Per Lord Chan, 
Sid. (a)] See Ney 48. Clements and Cafſy. Hob. 34. Counden and Clerk. Sty. 308. 


— 1 " 
o 1 — * 
. 
* 4% N 
; 3 | 


— 


—— 


— oc 


Note; This 27. 1 eftator's Will was thus: As to all my temporal Eftate, I di/- 


38 poſe of the ſame as ſollows : I will that my Debts be paid, after which 
a Decree of he diſpoſed of ſeveral pecuniary and perſonal Legacies, and gave 45. 


gn a Week to a Relation for her Life. Then comes theſe Words, all 
the reſt of my Eſtate, Goods and Chattels whatſoever, real and perſonal, 

I give to my beloved Wife, whom I make my Executrix. The Teſta- 

tor died poſſeſſed of Leaſes for Years, and ſeiſed of Lands of Inheri- 

tance in Fee, The Heir at Law of the Teſtator claimed the Lands, 

and the Teſtator's Widow inſiſted that all the real Eſtate was by the 

Will deviſed to her in Fee; and Counſel on both Sides (without argu- 

ing this Point) declaring, that they ſhould willingly acquieſce to the 
Judgment of the Court, Talbot C. with great Clearneſs decreed, that all 

the real Eſtate did well paſs by this Will to the Teſtator's Wife and her 


(4) Firſt, for Heirs, (6) Trin. 1734. Tanner and Wiſe, 4 Will. Rep. 29 5, 299. 


that tho' it aa 
been objected that the Words temporal Eftate did more properly refer to perſonal Eftate, and eſpecially to Leaſes 


for Years, (which, comparatively ſpeaking, are but of ſhort Continuance) and not to an Eſtate of Inheritance, which 
is permanent, and may laſt for ever, yet here this Expreſſion ſeems to have been made uſe of in the Will in 
Contradiſtinction only to the Teſtator's eternal Concerns, which every Man, at the Time of making his Will, is 
naturally ſuppoſed to have in View; ſo that the Words temporal Efate ſignify the ſame as worldly Eſtate, or 
all that a Man has in the World, (c) and conſequently takes in both real and perſonal Eftate.-—Secondly, where 
the Teſtator had ſaid, that as to all his temporal Eftate he diſpoſed of the ſame as followed; and, after having 
given ſeveral Legacies, proceeded to deviſe the re/? and Refidue of his Eſtate, Goods and Chattels, real and 
perſonal ; theſe Words ret and Refidue are Words of Relation, and muſt refer to ſome Eſtate before mentioned 
in the Will, if any ſach there were. Now in the principal Caſe, there was an Eſtate mentioned before by 
the Teſtator, (wiz. his temporal Eftate ) which brought it to ſignify the ſame as if the Teſtator had ſaid, © 7 deviſe 
« the reſt and Reſidue of all my temporal Eſtate, which, without the Word Heirs, (4) would have ſufficed to 
paſs' all his real Eftate. Per Ld. C. who, for theſe Reaſons, decreed as above. (e) 1 Vol. Ar. 
Eg. 177. Ca. 14. and 2 Vern. 690. Beachcroft and Beachcroft. | (4) Vide the Caſe of Barry and 


Edgeworth, 2 Hill. Rep. 5 23.—And S. C. 1 Vol. Eg. Abr. 178. Ca. 18. 


28. Lord Chan, Hardwicke, in the Caſe of Tyffnel and Page, Eaſter 
1740, ſaid, he did believe that there were Caſes where the Word Eſlale 
has been held to fignify barely the Land itſelf; but all theſe Caſes de- 
= upon their particular Circumſtances,” and the Evidence of the 


eſtator's Intention ariſing from thoſe Circumſtances, Where the 
; „ 
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that the Teſtator intended to diſpoſe of his whole Intereſt in the Pre- 
miſſes ; and it is as ſtrong as if he had ſaid, All my Eſtate I diſpoſe 
of in this Manner; and the Caſe is ſtronger, becauſe of the Word ſercle ; 
by this Expreſſion the Teſtator ſhews his Intent to make a Settlement 
of his whole Eſtate. Eaſt. 1740. Barnard. Rep. in Chan. 14, 1 . 
29. J. S. deviſed all his Lands, &c. in B. unto his three Daughters 
M. S. and A. to be equally divided between them, to hold ta them, their 
Heirs and Aſſigns for ever. And if his faid three Daughters ſhould hap- 
„ to die, and leave no Iſſue of their Bodies to inherit ſuch Eſtates, as 
in his Will is before deviſed to them, and not be of Age, or make no 
other Diſpoſal thereof, in ſuch Caſe his Will was, that the ſaid Lands 
ſhould be veſted and be the ſole and proper Eftates of bis Kinſman 8. B. 
and he did thereby deviſe the ſame to the ſaid S. B. his Heirs and 
Aſſigns for ever accordingly. Provided always, that the ſaid S. B. ſhould 
pay unto every one of all bis (the Teſtator's) Siſters Children that ſhould 
be then in Being at the Time of ſucb his (the Teſtator's) Eftate falling 
20 him (S. B.) by Failure of his (the Teſtator's) Iſſue, the Sum of 1001. 
to each and every of them. A. the youngeſt Daughter died in ber In- 
fancy in the Life-time of the Teſiator; S. the ſecond Daughter ſurvi- 
ved her Father and Mother, and many Years after ſhe came of Age, by 
ber Will made a Diſpoſal of ber Intereſt in the [ord Premiſſes by the Name 
of all her Meſſuages, Lands, Tenements and Herediaments, and M. the 
eldeſt Daughter (the Defendant) is now living and married, and bas ſe- 
veral Children. This Caſe being ſent to the Judges of B. R. for their 
Opinions, they certified, that after hearing Counſel on both Sides, they 
were of Opinion, that S. and M. two of the Daughters of J. S. by 
Virtue of his ſaid Will, and by the Death of the ſaid A. their younger 
Siſter, in the Life-time of the Teflator, took an Eſtate in Fee: /imple in 
their reſpective Shares of the ſaid real Eſtates. Lord Chan. Hardwicke 
being of the ſame Opinion, it was decreed accordingly, Eaſt. 1740. 
Miller and Moor, Barnard, Rep. in Chan. 7, 9 


Zo. A. has a Fee-ſimple in a Light-houſe, and poſſeſſed of a Term for 


ninety-nine Years in Land adjoining to it. A. by Will gives to his Son B. 

and to his Aſſignees all his Eſlate and Intereſt in the Light-houſe, Lands, 
Tenements and Appurtenances thereunto belonging, upon Truſt out of 
the Rents, &c. of the Term during the Remainder thereof, to pay 200 J. 
fer Annum, B. takes a Fee-/imple in ſuch Part of the Premiſſes wherein 
the Deviſor had a Fee-/zmple, and a Term for ninety-nine Years in ſuch 
Part of the Premiſſes wherein the Deviſor only had ſuch a Term. De- 
creed per Lord Chan. Hardwicke, Hil. 1740. Villiers and Villiers, 
Barnard. Ch. Rep. 3o7, 311. | 


(D) What Moꝛds paſs (or create) an Eſtate⸗tail, 
Sand What an Eſtate fo2 Life, 


f. Eviſe to A. for Life, Remainder to his Heir, is a Fee-ſimple, fot 


Heir is Nomen Collectivum; but if he adds and to his Heirs of 


ſuch Heir, it is for Life only ; for Words of Limitation being added 


to the Word Heir, it ſhall be taken as De/ienatio Per ſonæ. 3 Salk. 126. 


2. I. S. had Iflue A. and B. and deviſes Lands to A. and if he die 


without Heirs, B. his Brother fhall have it. Per Cur', This ſhall 


create an Eſlate-tail in A. becauſe it appears in the Will that the Teſ- 
tator muſt intend an Eſtate-tail, for that it is impoſſible on him to die 
bit hout Heirs whil/t B. his Brother was alive; and fo they ſaid it had 

Vor, II, 4 I been 


RG. _ 


Words were, What I have I intend to fettle in this Manner, this ſhews 


"306 a | Deviſer. 


(a) As in the been often ruled (a). Trin. 167 3. Allen and Spendlove, I Freem, 
ind len, Reps 74. 
18 3. A. had three Sons B. C. and D. and deviſed Lands to C. and 
the Caſe of D. and if C. died without Heirs D. ſhould have his Part, and if D. 
3 died without Heirs B. ſhould have it. The Court inclined to think 
per Cur”. 1bid. that D. had but an Eſtate for Life in his Moiety, becauſe Implications 
that carry Eſtates ought to be plain and ſtrong, and ſo gave Judgment 
nifi, Eaſt. 1673. Allen and Spendlove 1 Freem. Rep. 85. 
4. A. deviſed to B. and C. Brothers, ſeveral Parcels of Land, and 
if either of them die, that the other ſhould be his Heir; B. dies. Quære, 
Whether C. ſhould have the Fee, or only an Eſtate for Life? The 
Court inclined to the latter; ſed adjournatur. Trin. 1677. Gynes and 
Kemſley, 1 Freem. Rep. 293. 5 
| 5. Upon a ſpecial Verdict the Caſe was, R. G. ſeiſed in Fee of 
Lands in S. by Will deviſes to R. Son of his late Brother all his Langs 
commonly called P. and alſo all other his Lands, during his natural Life, 
and to his Heirs Male of his Body begotten ; and for want of ſuch Iſſue, 
the ſaid R. to have the ſaid Eſtate but during his natural Life, and no 
longer; and then his Will was, that the ſaid Eſtate ſhould deſcend to 
P. his Nephew. R. ſuffers a Recovery to the Uſe of himſelf and his 
Heirs, and deviſes this Land to the Defendant in Fee, and dies with. 
out Iſſue Male. And it was adjudged to be an Eſtate-tail in R. (and 
ſo the Remainder barred by the Recovery) and not an Eſtate for Life, 
and ſo forfeited by the Recovery, for the Words, and for Want of ſuch 
Tue, he the ſaid R. to have but an Eſtate during his natural Life, is 
no more than the Law implies; for if Tenant in Tail has no Iſſue, it 
reſolves into an Eftate for Life, and ſo it was adjudged, The Ob- 
jection was, that it ſhould be conſtrued thus: I give the Land to H. 
during his Life, and no longer, in Caſe he has no Tſſue Male of his 
Body, and ſo an Eſtate-tail upon a Contingency ; and he dying without 
Tſue Male, it is now become an Eſtate for Life ab initio, but the Judg- 
ment was ut ſupra. Hil. 29 & 3o Car. 2. Rol. 1247. Fountain and 
Gooch. 2 New Abr. of the Law 59, 60. 
6. P. was ſeiſed of two Meſſuages in Fee after the Death of his 
Brother, and had Iſſue two Sons and four Daughters. P. deviſed 
theſe Meſſuages to N. his youngeſt Son, and he to have 30 J. per Annum 
for his Maintenance for ten Years after the Death of his Grandfather, 
and the Reſidue of the Profits to be applied for raiſing Portions for 
his Daughters; and if N. die, then he giveth the Eſtate that N. bad 
to his four Daughters, Share and Share alike, and if all his Sons and 
Daughters die without Iſſue, then he deviſes it to his Siſter in Fee. 
The Deviſor dies, the Grandfather dies, N. enters and dies without 
Iſſue; the four Daughters enter. Adjudged per tot” Cur, that here is 
no Eſtate-tail in the Daughters. Hil. 2 & 3 Fac. 2. B. R. Price and 
Warren, Shin. 266, | 
Prec. in Chan. 7. F. S. devifed in theſe Words, I give all my Freehold and Cofy- 
5% bold Lands which I have in Poſſeſſion, Remainder and Reverſion, (not 
Gays, this was herein after diſpoſed of) after the Death of A. my Executor to B. his 
aCaſe ordered Son, and his Heirs for ever; but if he dies leaving no Son, then to that 
by AS | Son or Sons my Executor ſhall think fit to give them to by his laſt Mill, 
and adds, that Which Son or Sons Fl nominated (if B. die as aforeſaid) I declare ſhall 
ford Keep. have my Lands, charged notwithſtanding with ſuch Annuities, Lega- 
— ! cies and Payments as hereafter ſpecified ; and for Want of a Son of ny 
Thomas took  Executor, 
for 0 all the Contingencies upon which he is to take muſt happen within the Compaſs Life, and fo 
no Danger of a Perpetuity * this the ſame with Pele and Pars apc in Effect. 4 2 75 Words, 2nd 


is like the Caſe of Brett and Rigder, and the Appointee' of A. the Executor would have taken but an Eſtate 
for Life, id. 68. | 


Executor, I give the ſaid Lands to the eldeſt Son of C. charged as 
aforeſaid and I give my Leaſes to D. and E. in Truſt for the Benefit 
of my Executor for Life, and after his Death, in Truſt for all my Ex- 
ecutor's Children; and for want of any Child or Children, in Truſt for the 
eldeſt Son of C. and the Truſtees to renew the Leaſes or change the Lives 
as they ſhould think fit, And if his Executor did not provide Money 
enough for that Purpoſe within a Month after Demand, that the Truſtees 
might mortgage any of the Lands of Inheritance to renew the Leaſes, 
(except thoſe belonging to the Alms-houſe) and appointed his Executor 
to pay his (the Teſtator's Wife) out of any Part of the Eſtate (except 
the Alms-houſe Lands, and a Farm near V. &c.) 200 l. a Near for Life, 
Half-yearly, without any Deduction whatſrever, and gave ſeveral other 
Legacies ; and made A. (his Heir at Law) ſole Executor and Refiduary 
Legatee. B. died an Infant without Iſſue in J. S.'s Life-time, and 
J. S. died without Iſſue; and A. the Executor proved his Will, and 
poſſeſſed perſonal Eſtate ſufficient to pay all Debts and Legacies, and 
aid them accordingly, leaving the Plaintiffs his Daughters and Co-heirs, 
C. had two Sons, Thomas the eldeſt (now Defendant) and Horatio, who 
were living at F. S.'s Death; and the Queſtion was, whether Thomas 
the eldeſt Son of C. took any and what Eſtate by the Will? And 
Lord Keep. Somers was of Opinion, that he took only an Eſtate for 
Life, and no more; for if Lands be given to a Man generally, without 
limiting for what Eſtate, this makes but an Ejlate for Life, unleſs it 
plainly appears that the Teſtator intended a greater Eſtate, which does 
not here; and the Monies directed to be paid by him cannot enlarge 
it, for none of them do affeft his Perſon, and ſo he cannot take but an 
Eſtate for Lite. Hz. 1696. Fairfax and Heron, MS. Rep. 
8. In Ejectment, the Jury find ſpecially, that J. S. being ſciſed in 
Fee of the Lands in Queſtion, had Iflue two Sons A. and B. and Pree. in Chas; 
by Will deviſed thus: Item, I deviſe to A. my eldeſt Son, all that my gs, Je, 8. 
Farm called D. to him and his Heirs Male for ever, but if (his Heir 7 8. C. 
ſhall be) 2 Female, my next Heir ſhall allow and pay to her 200l. in Mo- in C. B. cited 
ney, or 121. a Tear, out of the Rents and Profits of D. and ſhall have OS. 
all the reſt to himſelf, I mean my next Heir, to him and his Heirs Male made his Will 
or ever, That the Devi/or died, that A. the Son entered and died, in . 
leaving Iſſue but one Daughter, the Leſſor of the Plaintiff, and that B. my eldeſt Heir 
the younger Son entered, and that A.'s Daughter entered upon him, and Male, and his 
leaſed to the Plaintiff, who entered; that B. re-entered and ejected him, _ . fi 
upon which the Plaintiff brought this Ejectment ef i, &c. Adjudged per Lands, in fuß 
totam Curiam upon great Conſideration, that the Deviſe to A. and his Heirs & Place, and 


: a there & 
Male for ever, was an Eſtate-tail, and judgment (a) was given for B. e "<A 


the Defendant. E. . V. 3. C. B. Baker and Wall, 1 Lord Raym. Rep. 18 5. have 12 J. per 


Annum as long 


as ſhe lives; and the Teſtator having two Sons, the ele of which died in his Life time, (*) leaving a Daugh- 
ter who was Heir General, yet the y:urg-/? Son went away with the Land; and that this Caſe, as appears by the 
Adjournments on the Rolls, was depending for a conſiderable Time, ſo that it ſeems to have been ſettled with 


great Judgment and Deliberation ; and that in this Caſe there were ſeveral Expreſſions to ſhew the Teſtator never 


meant that his Heir General ſhould take. (*) Not ſo reported in Lord Raymond, for there- 


it is ſaid the Dewiſor died firſt, and that the claeſt Son entered and died. (a) Firſt, becauſe it is very mani- 
feſt that the Deviſe to 4. the Son was an Eſtate tail Male; for tho' in a Deed it ſhall be a Fee, yet in a Will 
to gratify the Intent of the Deviſor, the Law will ſupply the Words (of His Body). - Secondly, it is apparent 
that the Deviſor had a Deſign, that if 4. had a Daughter, e ſhould not have the Lands; for the Words (if 4 
Female, then my next Heir, &c.) ſhall be intended as if he had ſaid, but if my Sen A. Hall have only ue a 
Female, then that Perſon who would be my next Heir, if ſuch iſſue Female of A. was out of the Way, hall 
have the Land; and to make his Intent more manifeſt, he gives a Rent to ſuch Female out of the Lands, 
which demonſtrates that he had no Deſign that ſhe ſhould have the Land, for fe could not hawe both the Land 
and Rent iſſuing out of the Land. Per Cur'. 1 Lord Raymond's Rep. 186. in 8 C.—As to the Objection that B. 
7s Male, but not Heir, for A.'s Daughter, the Leſſor of the Plaintiff, 7s right Heir to the Deviſor; (and Hobart 
ſays, that no Man can take as Parcha/er by the Name of Heir, but he who is right Hiir ;) the Court anſwered, 
that this is generally true where the Dewiſe is to the right Heirs of J. S. &c. without ſaying more, bur if the 
Party takes Notice that he has a right Heir, and ſpecially excludes him, and then dcwijes it to another by the Newe 
of Heir, this ſhall be a /pecial Heir to tale, as 1 Vent, 3$1. the Caſe put by Hale ©. J. {77 185, in 8. C. 
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308 Deviſetr. 
1 Lord Ram. . A. the Father, having Iſſue a Son and two Daughters, deviſed 


. , the Eſtate in Queſtion to his Son and his Heirs, Provided neverthe- 


3. Halli leſs, that if the Son ſhould die before he comes to the Age of twenty-one, 


and Femri"g% or without Ie of his Body, then it ſhould go to the Teftlator's two 
Father deri. Daughters. The Father dies; and the Son lives to the Age of twenty. 


ſed the Lands One, and makes his Will, and deviſes the Eſtate to the Plaintiff, And 
pc * p wge , whether the Plaintiff, who claimed under the Will of the Son, or the 
bis Heirs for Defendant, who claimed under the Daughters, had the beſt Title, was 
ever, but if it the Queſtion? And the Court inclined againſt the Plaintiff, v7z. that 


145 " the Son, had but an Eſtate-tail, and ſo the Deviſe to the Daughters 


Son ſhould die took Effect, the Son being dead without Iſſue; for tho? it is deviſed 
A to him and his Heirs, yet the latter Words, if he die without I ue, 
* before 3, make it an Eſtate-tail; for his Meaning ſeems to be plain, that if the 
ſoould attain Son had Iflue, that Iſſue ſhould have it; if not, it ſhould go to the 


oe Age Daughters. Mich. 1699. in B. R. Helier and Jennings, 1 Freem. 


Years, then 
he deviſed the Rep. 509. 
Premiſſes to be | : ; 
equally divided between his two Daughters, and their Heirs for ever. And it was inſiſted that the Son had all the 
Fee in him, and therefore might well deviſe to the Plaintiff, for the Word (or) ſhall be conſtrued (and), 
ſo that the Remainder could not veſt before the Son died without Iſſue, and under the Age of twenty-one, 
and cited Soulle and Gerrard, Cro. E. 525. Moor 422. as in Point. But per Holt C. J. there is no Neceſſity 
to conſtrue (or) as (and) in this Caſe, and the Caſe of Soulle and Gerrard was adjudged to be an Eſtate- 
tail. And here it may be it was the Father's Deſign to reſtrain the Marriage of his Son before the Age of 
twenty one Years, but to that Point the Court gave no poſitive Opinion; but upon the ſecond Point, whether 
the Son's Will was a good Will within the Statute of Frauds, &c. the Dewiſce being one of the three Wit- 
neſles, the whole Court were of Opinion to give Judgment for the Defendant, but adjourned. Id. 507. 
1 Freem. Rep. 510. in S. C. held clearly per Cur”, that the Deviſee could be no Witneſs. 
Caſes in B. R. Temp. V. 3. 276. Hilliard and Jennings, 8. C. with the Didum of Halt C. J. about the 
Words (or) (and), and Holt denied the Caſe of Soulle and Gerrard to be Law. Judgment pro 
Def on the ſecond Point 21% Cauſa, which was afterwards made abſolute. 1bid. 277. Carb. Rep, 


514. S. C. but not S. P. 


* 


1 Salk. 233. 10. A Deviſe by a Father to a ſecond Sdn (after the Death of the 

> ONE Teſtator's Wife) and his Heirs for ever, and for want of ſuch Heirs, 

and P. then to the right Heir of the Teſtator, is an Eſtate- tail. Per tot“ Cur, 

1 Lord Ram. But had the Deviſe over been to 4 Stranger, the ſecond Son 

Te would have taken a Fee-fimple, and conſequently the Deviſe over 

Per Heli C. J. had been void. Per Holt C. J. Trin. 1700. B. R. Nottingham and 

2 __ Jennings, 1 Will. Rep. 23. | 

ſecond Son 11. One deviſes to A. for Life, and if A. die without Iſue, then 

has an Eſtate 75 his (the Teſtator's) right Heir, this an E/tate-tail, for where the 

agg Ir Deviſee over was Heir, there muſt have been a moſt neceſſary Inpli- 

82. S. C. ad- cation that A. the firſt Deviſee ſhould have an Eſtate-tail, becauſe the 

Judged ae Teſtator's Heir was excluded from taking till A. the firſt Deviſee died 

8%" oithout Iſſue. Per Powell in the Caſe of Bampficid and Popham, Hil. 
1702. 1 Will. Rep. 57. | 

12. Deviſe to A. for Life, Remainder to the fir/? Son of A. in Tail 

Male, and ſo on to the tenth Son in Tail Male, and if A. die without 

Iſſue Male of his Body, Remainder over; alſo by a Codicil, the Deviſor 

recited whereas he had given an Eſtatetail to A. &c. Objected that by 

the Codicil the Intent of the Deviſor appeared, and that by the Will 

A. had an Eſtate-tail ; for he might have poſthumous Children, and more 

than ten Sons. Sed non allocatur ; for per Cur', where a particular 

Eſtate is expreſfly deviſed, wwe will not by any ſubſequent Clauſe collect a 

contrary Intent, inconſiſtent with the firſt, by Implication ; and therefore 

they conſtrued qying without 1ſſue Male, a dving without ſuch Tjue 

Male, and ſaid there was a mighty Difference between a Deviſe to A. 

and if he die without Tſue ; then to B. and a Deviſe to A. for Life, 

and if be die without Tue, then 72 B. Adjudged per Lord Keep. 

IWright. 
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91 4 5&1 | 44) This Caſe 

INT nn Na. . e den u * Fier, 1 e 418 1 2409 {4 is .miſre- 7% 
ported in i Salk, The Caſe! in Truth was, a Deviſe was made 4e A. far Life, Remainder 49 all and every 
Son and \Sons of his Body, (Which material Words are dropped by Sat. who therefore would all be inti- 


* * £ 


tled to take before the remainder Mantz ſo that here” being a Dewviſe to all the Sons, there was. no Oc- 


£ 


"afion to conſtrue it an Efate-tazl, in order to fulfil the Intent of the Teſlator. Per Raymond Ch,. J. in the 


Caſe of Shaw and Weight, Eaft, 1 G. 2. in B. R. who ſaid, he had ſeen the Caſe. Fitz-Gibb. Rep. 20. 
uten nl Bampfela, 1 Vol, Eg. Ca. Air, 108. Ga. 2. i not 8.P, 


+14. Deviſe to A. the Teſtator's Wife, for Life, and then to be ak 

her Diſpoſal, provided it be to any of bis Children, if living; if not, 

to any of his Kindred that his Wife ſhall-pleaſe: The Teftator dies, x 

leaving Iflne a Son and a Daughter, 2 the Widow marries D, and | 

they by Leaſe and Releaſe, reciting the Teſtator's Will, grant the Pre- 

miſſes in Queſtion to Truſtees and their Heirs to the Uſe of A. for 

her Life, ſans Waſte, Remainder to the Uſe of C. the Teſtator's Daugh- 

ter and the Heir of her Body, Remainder to the Uſe of D. the Teſta- 

tor's Son and his Heirs. A. and her ſecond Huſband levy a Fine to 

theſe Uſes, All of the Judges were of Opinion, that by the Will A. 

the Teſtator's Wife has but an Eſtate for Li, with a Power of dit- | 

poſing of the Inheritance (b), and that the Conveyance by way of (8) Lucas's Reg, 

Leaſe and Releaſe is an Fectual tho' improper Execution of the Power; 31, t. Mich. 

and affirmed. the Judgment in C. B. Trim, 1711. Tomlinſon and _ 1 

Dighton, on a Writ of Error from a Judgment in C. B. on a ſpecial per gr Cu. 

Verdict in Ejectment. 1 Will. Rep. 149. Ie 2 
14. J. S. by his Will deviſed Lands to four Perſons and their Heirs 246. Fat”. 

for Payment of Debts, and afterwards to the Uſe of them and their 12 4». B. R. 

Heirs ; after which by,a Codicil he deviſed, that his Will ſhould ſtand, WIE HG | 

ſaving. that when his Debts were paid, A. who was one of the four 

Deviſees in the Will, ſhould have- his Share of the Lands to himſelf 

for Life, with a Power (c) to make Leaſes for ninety-nine Years, deter- ( It can- 

minable on three Lives, Remainder to the Heirs Male of the Body of not be in- 

A. Remainder over; A. levied a Fine, and ſuffered a Recovery to the 8 

Uſe of himſelf and his Heirs, and brought a Bill for a Partition, pray- from the 

ing that the other three might join in a Conveyance of a divided fourth Tower if 

Part to him in Fee; and the Cauſe coming on to be heard 26 July by the Feſta, 

1709, before Cowper C. his Lordſbip was of Opinion, that A. ought to tor, that no 

be Tenant for Life only, with Remainder to his firſt, &c. Son in Tail 957 was 

Mile, with Remainder ' over.—Afterwards Lord Keep. Harcourt, on a regard fuch 

Rehearing, held it an Eſtate-tail (d) in A. (and fo barrable by a Fine 4 40 0 

and Recovery) but decreed A.'s fourth Part to be conveyed to him . 


and the Heirs Male of his Body, Remainder over, &c. that being that given to 


thought more proper by 4.'s Counſel than an Eſtate in Fee. Eaſt. Tal iy de 
1711. Bale and Coleman (e), 1 Will, Rep. 142. 5 Stat. Her. 8. 
” : ; Per Lord 


Harcourt. Mid. 145. (4) Secus in Caſe of Marriage Articles to ſettle an Eſtate on A. for Life, Remainder to 
the Heirs Male of his Body; this being an Agreement to do a future Act, and in which the Iſſue are parti- 
cularly conſidered and looked upon as Purchaſers. Per Harcourt C. 1614. | 
Baile and Coleman, S. C. ſays, it was a Deviſe of Lands in Truſt for A. for Life, with Power to make Leaſes, 
ard after his Deceaſe in Truſt for the Heirs Male of the Body of 4. lawfully to be begotten, Ld. Chan. 


Cade decreed the Truſtees to convey only an Eſtate for Life to 4. and to his firſt, Sc. Sons in Tail 
Male; but Harcourt Lord Keep. reverſed that Decree, and deceed an Eſtate-tail to be conveyed to 4. wiz. to 
him and the Heirs Male of his Body; but his Loraſbip admitted it might be otherwiſe upon Articles of Mar- 


rlage, founded on the Agreement of the Parties; but in a Will you muſt take the Words as you find them. 
Vin. Mr. Tit. Dewiſe, (D. b.) Ca. 7. Bale and Coleman et al, Trin, Vac. 8 Ain. and Eaſt. 10 


Ann. S. C. ſtates it at large from a MS. Rep. and which being more fully reported by Mr. Viner than in 


either of the above Reports, I ſhall ſtate it here in as brief a Manner as I well can. 


J.. by Will 


dated 2 June 1702, deviſed unto Villiam C:leman, Eliz. Bale Wife of C. Bale, and I] liam Pavan, San. 

of William Bogan, and John Legafſich, all his Lands, &c. in F. and G. to hold the fame unto tei, ct 17 

Heirs and Affigns, for ever, to the Intent ht they ſhould after his Decenſe fell and dilſpeſe of all or ai; Hast of the 

Said Lands, &c. and with the Money to diſcharge all. his Debts ; and then declared hat hi, WII was, that all his 

juſt Debts and Legacies ſhould be punctually paid; after which he dewi/ed nints the fi W. Odlemin, F. Bale, 

* Bogan, and }. Legaſſick, their Heirs and Afrgns, OY equally to be divide G:thion th im, all fuch 
. 4 


(e) 2 Vern. 670. Eaft. 1711. 
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310 eviſes.' 


Lands, &c. as ſhould remain over and above the Diſcharge of his Debts and Legacies, and further declared 
that the Eſftate 4 he had thereby dewiſed 17 the ſaid J. Legaſſick, his Heirs and Aſſigus, was 
in Truft to, and for the ſaid W. Bogan, his Heirs and Aſſigns. 1oth of the ſaid June, the Teſtator made 4 
Codicil in theſe Words: Item, My Vill is that after my Debts and Legacies are paid, and à Dividend made of 
the Remainder of my Manors, &c. by and between the ſaid W.'Coleman, E. Bale ang” W. Bogan, and their 
Heir and Affiens, that notwithflanding the expreſs Words in my Mill to E. Hale, and ber Heirs and Aſſigns for 
ever, I dh hereby declare, and my Will, Intent a Meant is, and my Defire is, that it be fo taken and 


confirucd in Law, that that Part of my ſaid Manors, &c. w ich all happen to fall for the Share and Diwi- 
dend of the ſaid E. Bale, foal! be and remain to ſuch Uſes, Intents and Purpoſes as are berein after mentioned, and 
to no other Uſe whatſoever, i. e. To and for the Uſe and Bebvef of the faid E. Bale, for and during the Term 
of her natural Life, with Power of letting, ſetting and leafing all or any Part of ſuch Share or Dividend for 
ninety-nine Years, determinable upon one, two, or three Lives, either in Poſſeſſion or *Reverſion 3 and after her 
Deceaſe, to the Uſe and Behoof of her Son my Couſin Chriſtopher Bale, for and during the Term of his natural 
Life, with the like Power of letting ; and after the Deceaſe of the ſaid Chriſtopher, hen to the Uſe and Behoef 
of the Heirs Males of the Body of the [aid Chriſtoper, lawfully to be begotten ; and for Default of ſuch 1/ue, 
to the Uſe and Behoof of the ſaid William Coleman and William Bogan, their Heirs and Aſſigns for ever, 
equally to be divided between them. — Some ſhort Time after the Teſtator died, and there being a Defe& 
in the Will by not enabling the ſaid John Legafffck to act as a Truſtee for the fourth Part deviſed unto the 
ſaid Nilliam Bogan, an Infant, and to ſell. the ſaid Eſtates, the Teſtator dying much in Debt, and bis Lands 
being moſtly mortgaged, an Att of Parliament was in the zd of Queen Anne paſſed, enabling the ſaid William 
Coleman and other Truſtees to make Sale of Lands for the Payments of the Debts and Legacies of the Teſtator; 
and after the Payment thereof, the ſaid Act did direct that the ſaid William Coleman, Elizabeth Bale and John 
Legaſſicb, and the Survivor of them, ſhould make a Diviſion of the Overplus, according to the Directions of 
the Will. But no Notice is taken of the Cadicil in the Act — In Hil. 1 Ann. a Fine was levied by Elizabeth Bale 
and her Huſband, of a Moiety of all the Teftator's Eſtate to T. Boxwdage, in order that a Recovery might there- 
upon be ſuffered to bar the Eflate-tail limited to Chriſtopher Bale, the Son and the Heirs Males of his Body ; and 
accordingly a Præcipe was brought by J. S. againſt T. Bowdage, who vouched Eliz. Bale, and Chriſtopher 
Bale her Son, who vouched over the common Vouchee ; and this Fine and Recovery were declared to be ta the 
U/e of Chriſtopher Bale the Son and his Heirs after the Death of his Mother. Note; At this Time none of 
the Debts and Legacies of the Teſtator were paid, or but to the Amount of 120 /. But the Debts being 
all now paid, C. Bale the Son preferred his Bill againſt Coleman, his Father and Mother, IT illiam Bogan and 
Fohn Legaſſick, that they might come to a Dividend of the Overplus of the Teſtator's Eſtate now remaining 
after his Debts and Legacies were paid, and inſiſted, that there heing an Eſtate veſted in him and his Heirs 
after the Death of his Mother, by the ſaid Fine and Recovery, he ought to have ſuch Eſlate ſettled in him upon 
the Dividend. Mr. Coleman then preferred his Croſs bill againſt the ſaid Parties, and prays that a Dividend 
may be made of this Eſtate, and that the Court would direct what Eſtate ſhould be limited by the Diviſion- 
deeds to the ſaid C. Bale, he infiſting that his Eſtate was but in Contingency until after the Debts and Legacies 
paid, and a Dividend made ; and that the Words in the Codicil did declare a Truſt of the Dividend of Mrs. 
Bale's Share, which when it comes to be put in Execution by a Court of Equity, ſhall be executed according 
to the Intention of the Teſtator, expreſſed in the Codicil, and that the Limitation ought to be after the Death of 
Mr.. Bale to C. Bale her Son, during his natural Life, with Power of letting and leaſing, as aforeſaid; Remainder 
to the firſt, Ic. Sons of the ſaid C. Bale, and to the Heirs Males of ſuch firſt, Sc. Sons; Remainder over to 
the ſaid William Coleman and William Bogan, and their Heirs, &'c. Upon the Hearing, Coxper C. declared 
his Opinion for the Plaintiff Coleman, and directed, that an Account ſhould be taken of the Teſtator's Eſtate, 
and that what remained ſhould be divided into four Parts, and that the fourth Part which ſhould fall for the Share 
of Mrs. Bale, ſhould be limitted to the C/ of her for Life, with ſuch Poxver of lenſing as in the Cedicil ; and 
after her Deceaſe, to the Uſe of C. Bale her Son, during his natural Life, with the like Power of leaſing ; and 
after his Deceaſe, to the firſt, &c. Sons of his Body, Remainder to William Coleman and William Bogan, and 
to their Heirs and Aſſigns (4a).—-Afterwards ( Eaf?. 10 Ann.) this Cauſe was reheard before Harcourt L. K. 
upon the Plaintiff Ba/z's Petition, and his Lordſhip directed that Mrs. Bale's divided fourth Part ſhould after her 
Death be conveyed to the Uſe of her Son C. Bale, in Tail; and Lord C:wper's Decree was accordingly varied 
as to this Limitation (5). Trin. Vac. 8 Ann. Eaſt, 10 Ann. Bale and Coleman et al, et econt'. Vin. Abr. 
Tit. Deviſe, (D. b.) Ca. 7. | | 
(a) In the Arguments of this Caſe before Lord Coauper, two Points were made; firſt, whether this Overplus 
ſhould be divided into three Parts or four Parts; ſecondly, what Eſtate was to be limited to C. Bale the Son 
upon ſuch Diviſion. As to the firſt Pomt, that depended upon the Words of the Codicil, whereby it was declared, 
that after the Dividend made between the ſaid William Coleman, Elixal eib Bale and John Legaſſich, their Heis 
and Aſſigns, Mrs. Bale's Share and Dividend ſhould be to ſuch Uſe as aforeſaid ; for here the Dividend is men- 
tioned to be made between three Perſons ; but Lord Cooper declared, that the Eſtate ſhould be divided into 
four Parts, one Moiety whereof was to belong to the ſaid William Bogan; for tho' the Words here ſeem to 
imply that this Eſtate ought to be divided into three Parts, yet they have relation to the Will itſelf, and by 
that it is expreſly ſaid, that the Eſtate ſhall be equally divided amongſt Coleman, Bale, Bogan and Lecaffick. 
As to the ſecond Point, his Lordſbip ſaid, that a Diſtinction would govern this Caſe, 7. e. <vhen an Eftate 
ewas executed, and whin it was only executing 3 and therefore if in this Caſe a Dewiſe had been to the Son for 
Bis natural Life, with ſuch a Power of leafing as aforeſaid, and after his Deceaſe, to the Heirs Males of his 
Body, this would hawe been an Eflate-tail in the Son executed ; for tho' the Party's Intention was plain that he 
ſhould have an Eſtate for Life only, yet the Law executing theſe two Limitations into an Eſtate-tail, Equity 
will not interpoſe, but as the Tree falls ſo it muſt lie. But avben an Eftate was only executory, and ſometbirg 
was to be done before any Eſtate could be veſted or executed in the Party, this Curt will dire the Conveyance, 
not that it ſhall be in the Words of the Will, but accer ding to the Intention of the Party, Now in this Caſe, 
after the Debts and Legacies paid, the Deviſe is to Mrs. Bale and her Heirs and Aſſigns, of one fourth Parc 
in common, and when this Diviſion, directed to be made, is compleated, the Limitation to the Son is to 
ariſe out of a divided fourth Part, ſo that the Codicil is a Declaration of the Uſe or Truft of this fourth Part; 
and tho' rhe Words of the Codicil be, that it ſhall be fa taken in Law, yet theſe Words are not of any Weight, ja 
as to make this a legal Eflate executed. And then this being a Truſt, this Court will direct the executing it, 
and the [ntent of the Teflator here was plain that this. Sou ſhould haut an Eſtate for Life, for it is limited to 
him during the Term of his natural Life, with a Power of leaſing for ninety-nine Years, and Zoe on and ſays, 


and 
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ad after the Dereaft of be Son, io the Heirt Maler of Bio Bid, with Remalnder over ; and as to at Objection 
chat Wad made, that it as the Intention of the Deviſbr that this Son ſhould Habe an Eſtate tail, becauſe he 
had by the Codicil a greater Power of leaſing, than was given to a Tenant in Tail by the Statute, it was well 
obſerved at the Bar, that no ſuch Inference ſhould e made of the Pafty's In ention, for that the Power of 
leaſing was ane xed to the Eſtate for Life, and therefore When that Eſtate Was merged by the! Heceſſion of the 
Eſtate limited to the Heirs Males of the Body of the Son, the Pqwer of leaſing annexed to that Eſtate was 
deſtroyed with it, ſo that upon the whole ge decreed as above; ſor in the Caſe of a il or Articles, where the lb 
Thing is to be executed, the Intent of the Party ſhall be putſued.——A Point was ſpoken to about the Vali- 1 
lidity of the Fine and Recovery, viz. that the Fine and Recovery could nòt bar this Hſtute tall (ſuppoſing it tu by 
be one) jt being but a Pof/ibiHty or a contingent Intereſt after the Debts and Legacies paid ng a Dividend made, 1 
according to Pell and Brown's * Caſe, but no Opinion was given to this Point, becuaſe the Fine and Recovery 
could ne fy- any Thing as this Caſe ſtood, ſeeivg Lord Ciayprr's Opinion was, that C. Bole the Son 
ought to be Tenant only for Life, with Power of leaſing, &'c., Ibid. -) Lord Kheper Wartourt ſaid, that he had 
a great Reſpect for his Predeceſſor, but that he muſt determine Cauſes according to his own Conſcience, and 
could not agree with Lord Cooper's Decree ; and added, that this Caſe differed from the Caſe of Articles, where 
the Intent of the Parties was to be regarded; they are to be looked upon as Purchafers, the Nature and Matter 
of Articles is to fix Eſtates in Families, and it would be abſurd to make ſuch a Conſtruction of them as to 
be of no Effect. In the.Caſe of a Deviſe there is no Purchaſer, no Contract, no Family to be provided for; 
yet here it is ſaid the Intent ought to gowern, but then it muſi le a manifeft and certain Intent, and not an 
arbitrary one: It mult be according as it appears upon the Will, and according to the knodwp Rates of Law ; it 
is not to be lift to a Latitude, and, as it may be, gugſi d at. In this Caſe there is a; Deviſe jeintly to Truſtees 
til Debts and Legacies are paid; what if the Eſtate had been how.” and ſubjeted for this Pur poſe, and After 
this the Teſtator had deviſed in the ſame Words as in the preſent Will? this Court had no Power over it. 
Doth a Deviſe of legal Eſtate alter this Caſe? It is the ſame as if there had been no Truſt. Trafts in @ Will 
ſhall have the ſame Cynſtructiem as a Court of Law could make upon the ſame Words.) At Law it is agreed that 
C. Bal: would be Tenant in Tail. It is the ſame Thing Here, a precedent Truſt 4511 Hit altet a ſubſequent Lure. 
Ibid. As the D:bts are admitted to be all paid, the fame Conſtruction is now 'to be made as if there had 
been originally no Truſt. Per Harcourt Lord Keep. in S. C. 1 Will. Rep. 143. Vide 1 Vel. By. Ca. Ar: 
P. 187. Ca, 4. 1 err | ” 1 icht. 4 3 bonn 
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15. I deviſe a my Lands in B. to my eldeſt Son; Item, I give to nx 

ſecond Son C. and (c) (all) my Lands in D. Alſo to my Daughter A. R. ( Aw in the 
I gzve pool. to be paid as ſoon as may be out of the aforeſaid. Eſtate L | 
and Premiſſes, and within thiee Years, if it be poſſible, Per his 
Honour, the ſecond Son has but an Eftate for Life, e with 
the 500“. Portion, and granted a perpetual Injunction againſt Waſte in 
the younger Brother. Hil. 1713. Redoubt and Redoubt, Vin. Abr, 
Tit. Deve, (Q. a.) Ca. 18. 7 5 
16. B. having ſeveral Freehold and Copyhold Lands, devifes al} 
his Lands, Goods and Chattels, to bis three Sons, equally to be divided 
between them, and deviſes over and above this, 1001. to his eldeſt, pro- 
vided he gives a lawful and general Releaſe to bis two younger Brothers; 
and by his Codicil appoints, that if one of his younger Sons ſhould die, 
or marry in his Minority without Conſent of bis Executors, then his 
Portion to go to the other younger Son. Per. Harcourt, C. there being 
no Words of Limitation of Eſtate in the Deviſe to the two younger Sons, 
they can take only an Eſtate for Life in the Lands, and as to the general 
Releaſe directed by the Will to be given to the younger Sons, that is 
ſatisfied by releafing his Right to the perſonal Eſtate without affecting 
the real Eſtate; ſo the Deviſe over to the younger Son in Caſe of the 
Death of one under Age, &c. may be ſatisfied by the perſonal, and 
the Word (Portion) properly ſignifies nothing. Mich. 12 Ann. Bul- 
lick and Bullock, Ibid. (X. a.) Ca. 10. CEA 

17. F. S. being ſeiſed in Fee of Lands in V. by Indentures ſet- 
tled the ſame % the Uſe of A. his Son for Life, Remainder to M. hrs 
Wife for Life, Remainder to the right Heirs of A. and dies, A. by 
his Will deviſes in theſe Words, viz, © My Lands in W. my Wife js to 
©« enjoy for ber Life, and after her Death, of Right it goeth to my, 

« Daughter E. for ever, provided. fhe has Heirs ; if my faid Dough- 

fer [ball die before her Mother, or without Heirs, and my ſaid Wife | 

*© M. /bould marry again, and have. an Heir Male, I bequeath him N 

all my Right to the Ejiate, not thinking I can ſufficiently reward her | $1 

* Love.” A. the Son died without Iſſue Male, leaving only one q 

Daughter ſaid E. who died without Tiſſue Mule, and the Leſſors of the | 
PLantitt 
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Plaintiff are Heirs. at Law to. ber, and Cahiers of B. Brother of the 
fſaid A. After As Death, M. married J. H. by whom ſhe had Iſſue 
the Defendant. It was inſiſted that the Leſſors of the Plaintiff are 
tze Heirs at Law to whom the Eſtate belongs, if it is not diſpoſed of 
bother wiſe by the Will of A. That by this Will (7. e. A. s Will) no- 

| thing paſſed to the Defendant; for he could not take but by way of 
"1. Remainder, or by way of executory Deviſe; and he could not take by 

way of Remainder, becauſe nothing is devi ſed to E. the Daughter, for 
the Will does not give her any Eſtate, but "_ recites the Eflate, 
| which ſhe had before; for it ſays, his Wife ſhall enjoy for ber Life, 
and after her Deceaſe of Right it goes to his Daughter for ever, pro- 
vided ſhe have Heirs, which is only a Narration or Recital of the 
Eſtates as they were by the Marriage Settlement; and afterwards Judg- 
ment was given for the Plaintiff. upon the Zr Point, that here was 
no Deviſe to E. and then the firſt Son of the Wife M. by her ſecond 
(a) And after- Huſband could not take by way of Remainder. (a) Mich. 2 Geo. 1. 
wards/in ano- in B. R. Right and Hammond et al, Comyns's Rep. 232. 


ther Cauſe be- | | | 
tween the ſame: Parties in Canc', Mich. 9 Geo. 1. for an Eſtate in EN, which was purchaſed by J. S. in the 


Name of Traſtees, purſuant to his Marriage Articles, and which was to be ſettled, according to the Limitations in 

the ſaid Indentures, - and which after the Death of 4. the Son upon a Bill exhibited in 1675 by M. his Wife and 

E. his Daughter, was ſettled upon E. in Tail, and for Default of ſuch Iſſue, to M. in Tail; and it was now 

prayed upon a Bill exhibited by the Heirs at Law of E. that the Eſtate in Ehe ſhould be conveyed to them; for 
the Decree in 1675 directed the Settlement to be purſuant to the Will of A. but according to the Judgment of B. R. 

the Will of A. did not alter the Eſtate of E. and therefore the Settlement to E. in Tail, and then to her Mother 
in Tail, was an irregular. Execution of the Decree, and therefore the Truſtees ought to convey to the Plaintiff, 

And the Maſter of the Rolls was of the ſame Opinion, for he thought that E. did not take any Eſtate. by the 

Will of A. which did not make any Deviſe or Gift to her, but only recited that his Wife was to enjoy it for 
her Life, and that after her Death of Right it was to go (not that he gave it) to E. his Daughter. bid. 234. 
18. In Ejectment upon the Demiſe of E. M. the Caſe was, A. ſeiſcd 

in Fee of the Lands in Queſtion, deviſed the fame 70 his Wife during 

her Widowhood, and after her Deceaſe or Marriage, unto E. M. and R. 8. 

during their natural Lives, equally to be divided between them, and 

after their Deceaſes, then to the next Heirs' Male of their Bodies laww- 

fully to be begotten, equally to be divided between them; but in Caſe 

either of them the ſaid E. M. and R. S. died without ſuch Tjſue, then he 

"deviſed the ſame Eflate to the other of them for Life, and after his De- 

ceaſe to the Heirs Males of his Body, lawfully, &c. with diverſe Re- 

mainders over; Proviſo, that i bis ſaid Wife or any of his Deviſees 

ſhould cut down or ſell any Timber growing upon the ſaid Lands other 

than for Repairs, and Fire-wood for themſelves and Family, and their Te- 

nants Uſe, 'to be ſpent on the Premiſſes, that then they ſhould forfeit their 

ſeveral and reſpective Eflates. E. M. and R. S. did by their Deed, for 

themſelves and the Heirs Male of their Bodies, make Partition of the ſaid 

Lands, and that they and the Heirs Male of their Bodies ſhould have and 

hold the Lands in Severalty, but for no other R/late than they might take 

by the Will. R. S. levied a Fine, and ſaffered 'a Recovery of the Lands 

allalted to lim, and died without Iſſue. Defendants entered as his Heir. 

Upon the firſt Argument, Parker Ch, J. Eyre and Pratt ( Powts ab- 

ſent) clearly reſolved that E. M. and R. S. had by the Will F/tates-tail 

in common executed in them, becauſe the Words equally to be divided 

between them, are ſufficient in a Will to make a Tenancy in common, 

tho” they are not ſo in a Deed; and that thoſe Words being applied as 

well to the Eſtates given to their Heirs Male as to the Eſtates given to 

them, made the Eſtates-tail, Eſtates in common, and that the Tails 

were executed in them, becauſe Eſtates for Life being limited to them, 

Heirs in this Caſe is a Word of Limitation, and that the Words (after 

their Deceaſes) were to be taken reſpetively (i, e.) that after the Death 


of 
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of E. EN bis cMoioty ſhould go to the Heirs Male of. \ his, Body, 3 after i 
the Deceaſe of R. 8. his 22 ſhould go to the Heirs Mule of bis Body, 
and that. the, Proviſa was no Proof that Teſtator intended E. M. aud 
R. S. Eſtates for their Lives only, becauſe the Teſtator intended that 
proviſo to be extended to all his Deviſees, and if E. M. and R. S. took 
only Eſtates for Life, yet their Heirs Male would be Deviſees in Tall, 
and hig on right Heirs to Whom he gave the Fee, were Ri. 
aden pro Quer. 3 Geo. 1. zur flout and Peak et, al; Vin. Abr. Tit. | 
Deuiſe, (X. a.) Ca. e domme vi wmmct 

10, K Limitation to one to take and enjoy the Profile of an Eftate : 
during his Life, and after his Deceaſe, to the Heirs Mate of his Body, 
would make an Eſtate-tail, where nothing appears that explains the . 
Teſtator's Intention to the contrary, otherwite note; Mich. 5 Gep, "A 
CB, Mbite and Collins, Comyns A Nb. 289. 0 . Ii wn, 

20. FirSerdeviles his Frechold Eſtate to Truſtees, and their So 
Executots and Adminiſtrators, in Truft to convey to B. without Waſte, 
Remainder 1 Truſtees during bis Life, to prefers contingent Remain- 

ders; Remainder to his, firſt, &c. Son in Tail Male, Remainder 10 
Daughters in Tail General, as Te enants.1n common, with Power. to B. to. 
make u Jointure of. any Part of the Premiſſes, not. exceeding Haff, and 
if B, die; without. Iſſue. of his Body, the Teſtator then deviſed the ſame 
over in Fee. Objected, that B. by Virtue of the Words. (F be die without 
Tue of his Body) ſhould have an Eftate-tail, and the rather, for that 
otherwiſe the Daughters of B. s Son could never take, which would 
be againſt the Teſtator's Intention. Anſwered, that here was an 
expreſs Eſtate for Life to B. and the Words (:f be ſhould die without 
Ijue) being only Words of, Implication, would not merge and deftroy: 
an expreſs, Eſtate. for, Lise, according to the Caſe of Bamſield and 
Popham. But Parker C. exploded the Notion that Words of Impli- 
cation ſhould not turn an expreſs Eſtate for Life into an Eftate-tail, 
and ſaid, that if I deviſe an Eſtate, to A, for Life, and after his Death 
without. Tue then to B. this will give an Eftate-tail to A. according to 
Sunday's Caſe, 9g Co. Rep. 276: (a) But here being a Limitation upon (a) Sed 2. 
B.'s Death to bis Sons, and after to his Daughters, the Words (if B. _ Cane © 
ſhould die wwithout aue) muſt be intended, / he ſhould die without (O) n N 4 
ſuch Iſue; and that as to what was agreed, that unleſs theſe Words Eftate for Life 
were to create an Eftate=tail in B. his Son's Daughters could not take, 7% Deviſee 
his Lordſhip ſaid, that it did not appear the Teſtator intended that % 60g, in 
B. 's Son's Daughters ſhould. take, for the Teſtator might think that &. Note by the 
on B's dying without Iſſue Male, his Name and Family would be 60 Fi the 
determined, 2 which Reaſon he might limit it over to the Daughters Caſe of Ham. 
of B. himſelf ; beſides, the Son of B. would be Tenant in Tail, and g., 
when of Age might by docking the Intail give the Premiſſes to his 2 8 
Daughters. Hil. 1719. Blactborn and Edgely et econt”, 1 Wil. Rep. Prec. in Gar. 
600, 60 5, 66. 29 © e 

ale S. ſeiſed in Fee of a 1020 Eſtate, and. polceled of a perſonal I 12 Eg. 
Eſtate, by Will gave one third Part of all bis 2 whatſoever to his 2. 
Wife A. and deviſed 70 his Son B. and his Heirs, two Thirds of all 
bis. real and perſonal Eflate, upon Condition to pay his Debts. Ray- 
mond, and Eyre'Chief Juſtice,” and Jeky/l Maſter of the Rolls, Fa 
Difficulty, held, that by the Devile. ofa third Part of all the by e/ltator's 
Eſtate whatſoever, the Lands did paſs, as well as the perſenal Eſtate, 
by Virtue of the Word (whatſoever), but they conceived that the Wife 
Mould have but an Eſtate for Life therein, the Word (Eſlate) being 

DO a Deſcription of *the Thing itſelf than of the Teſtator's Intereſt in 

t; and by the next Clauſe. it appeared, and Where the Teſtator in- 
tended to give a Fee, he took Care to add the Word (Has 5) % the 
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(% But fee Word (Eftate) (a). Hil. 1721, at the Council, Cheer and Painter, 
the Gafeof 2 ML IO gS fol e eee. 


Beckwith, P. C. © white the Deviſe was of all my Efate to . for Life, and to T. P. after het Death; 
he taking the Teſtate 's Naine; and if he refuſed, to I. B. and her Heir? for cur. The . of the 
Roll. held, T. D. took only an Eſtate for Life, but 11 Dec. 1735, Ld. Talbot was of Opinion 7. D. had a 
Fee, and varied the Decree at the Rall. ny e e 7 k | 


T y' 


22. J. S. was ſeiled in Fre f the egal Efatebf Dainds'in'H.'and 


only of the Put or equitable” Eftate of Landi in S. which he had 
formerly purchaſed in the Name of his Brother T. S. and which 
on his ſaid Brother's Death had deſcended to his Son (the Teſtators 
Nephew) . S. F. S. by Will charged all his Eſtate with the Pay- 
ment of his Debts, and directed W. 8. bis Nephetb and Triftee,' 10 
convey his Zandt in S. to the he of his Will; then he deviſed all bis 
Lands in 8. and H. to W. 8. for Life; and after wards o the firſt Son 
or Iſue Male of hi Body, lawfully to be begotten, arid to the Heirs 
Male of the Body of fuch fin Son, Rernainder to W:S.'s fecond Son, 
and bis Heirs Male in Tail, (not carrying the Limitations over to his 
third or other Sons) and then comes this Clauſe, viz. (that immedi. 
ately after the Death of the Teftatbr's'Nephew W. S. without \Iſive Male 
of his Body, the Premiſfes ſhould*go to J. ruſtees for Charities.” \, Aﬀer- 
wards . S. fuffered a Recovery and died torthout Iſue; and whether 
the Recovery barred the Charizfes was the Queſtion? And upon an 
(5) By which Appeal from an Order (5) made Feb. 10, 7 Geo. by the Barons of the 
. Exchequer to the Houſe of Lords, all the Lords agreed that as to 
ſpondents the Lands in H. wherein the Teſtator had a legal Eſtate, the Reco- 
— (*) to-an very was clearly good, and barred the Charities. | But as to Truſt 
— wy Eftate in S. the Order of the Court of Exchequer was reverſed by a 
eſtabliſhing Majority, the Effect whereof was only to reverſe the Plea allowed by 


the Charities Wer 8 7 pure | | tc to ar | 
ve ng gw the Exchequer, and ſo did only put the Refpondents to anſwer over 


Will of 7. S. without determining the Right any Way apainſt them. (e) Mach. 
- * 2 1721. Attorney General, at the Relation of * Fo/kes and Battely, Ap. 
wherein he. Pellants, and Satton and Papman, Reſpondents, m Domo Procerum, 
het golf "ihe. FTA 2p eee FOR. 07 7 CNS I 0 o IR. ban 

ruſt or equi- .. * nnn ann iin ae e eee 
74 le, and out of the Lands in H. wherein he had the Ig Efate. (*) The Reſpondents who 
claimed under the Recovery, pleaded, * That W. S. the Teftator's Nepbheau, being Tenant in Tail by the Will, 
had ſuffered a common Recovery, and had thereby barrzd the Charities.” Ibid. 754. (e) In Conſequence of 
this Order made by the Houſe of Lords, the Defendants anſwered, and on 29 Jan. 1 732, the Cauſe by the 
Name of the Attorney General v, Young et al (Paymar being then dead) came on in he Exchequer, where 
the Barons decreed, that the Recovery fuffered by . S. of the Truſt Eftate was void, deing contrary to the 
Truſt created by J. S.'s Will; and becauſe there had beem nb Conbeyance of the Premiſſes in S. to Ttuſlees, 
purſuant to the Directions in the Will of 7. S. Defendants to convey to the Truſtees for the Charity, and 
awarded a perpetral Injunction to quiet them in the Poſſeſſion; but in reſpect to the Lands in H. (in which the 
Teſtator had the l Eſtate) the Court retained the Information, with Liberty to either of the Parties to 
aſcertain their I itle by Trial at Law; upon which the Surtens (who claimed under the Recovery) brought their 
Ejectment in Scac', and the Jury found a ſpecial Verdict, wiz. 7.S.'s Will and all Facts neceſſary to bring the 
Matter of Law before the Court, and in Zafter Term 1737 the ſame was atgued ; in the Term following the 
Court gave judgment for the Leſſors of the Plaintiff, being of Opinion that V. S. the Nephew, took an Efatc- 
tail in the Lands in H. and on 22 June 1737 the Court ordered the Tenants to attorn to the Suttons. I i ill. 
Rep. 766. in a Note. Vin. Abr. Tit. Dewiſe (B. b.) by Way of Note to.Ca. 22. S. C. reports it thus: Deviſe 
to B. for Life, and after his Death to the firſt Son of B. or Iſſue Male of his Body, and to the next Heirs 
Male of ſuch firſt. Son, and for Want of ſuch Iſſue, to the ſecond in like Manner; but goes not to the third 
or other Sons. Provided that the ſaid B. nor the Heirs Male of bis Boay, all nat commit Wefte, or defeat the 
Annuities or charitable Bequeſts in this Will, and then deviſes Annuities to two Siſters, and after their Death 
the Truſtees ſhould apply the Annuities to certain Charities; Adjudged i» Scac', that this was an Eftate-tail, 
25 Dec. 1720, affirmed in Dom, proc Cites it to u MS. Tab 8. C. cited} 4g in Firz-Gibb, Rep. 13. 
thus: Deviſe to B. for Life, and after his n to the firſt Son of his Body, and the Heirs Male of ſuch ſirſt 
Son, and ſo to the fourth, Nemaiuder to his Siſters, provided that B. commit no Waſte, and aſter B. s Deceaſe 
without Iſiue of bis Body, to a Charity. Adjudged and affirmed ix Dom. proc“, chat B. had an Eſtate- tail. 
S. C. cited arg' 1 Mod. Caſes in Eazv and Eg. 257 by the Name of Sutton and Sammon, Hil. 7 Geo, 1. Sutton 
deviſed his Lands to T. Sutton for Life, Remainder to his fr Son in Tail, and if T. Sutton and his Wife 
fal die without Hue, Remainder to 'ch/ritabke Uſes. A Bill was exhibited ia Scac*' to eftabliſh the Charity, 
and the Defendant pleaded that J. Safres Juffered a Reccbvery, and declared the Uſes to himſelf and his Heirs, 
whica Plea was allowed: Lis true, that upon Appeal to the Houſe of Lords, the Defendayt was ordered to 
anſwer, but it was on foot of bein a Veviſeto 2 Hany: and tho” the Teftator might intenii it for: a Chaticy, 
yet ſince by (Aperation of. Law it uns an Eſtute- tail, that mult be obſerved. i 145d, 258.8. C. cited arg 
Forteſ:. Kip. 66. urder the Name of Sutton and Panan. | 
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pan io die pit leut Aue, ' that; then, and mo wot 1 WIS 
Death, be.deviſed. is over te l, San R. and lt Heirs., Field that 1. 


took an /Eſtate-tail, by Implication. Trin. 9 Geo. 3. C. B. Walter and”? 


, "4 | Vide P, 
Drew el af, (a) Comyns's,Rep. 327 2 


2 . . * ) ww wt. 6402 nes Ca. 
24, A Peyiſe 7 hin Sen for. Life, et non aliter, and 1e his Sons, Lies. 231. 


aczudged an Eſtate for Life only in the Son. Arg Trin. 1725. 5 14 

in e d Sow and Meigb, 1 Mod. Caſes in e e OY 

| vA gud. devided to R. and. C. during their natural. Lives, equally ts 

be divided between them, and\ after their Deceaſe 70 the next Heirs Male 

of: their:Bodies, but in Caſe either of them die without ſuch Iſue, then 

he deviſed the ſame to the other of them, and after his Deceaſe to the 

Heirs Mine gf his Bady, and for Want, of ſuch Iſſue of both of them, 
then, he deviſed over to ober, wirh a Proviſo, chat i, any of, the De-, 
viſees, ct dun Timber c, unleſs: for -neceſſary Bootes, they. ſhould forfeit, © 
their Efates, This was held: to be an Eſtate-tail in B. and C. yotwith- _ | 


Randing the Eſtate, was.limited to the next Heirs Male (6), Cited, by (5) f f, 


Forteſcue J. as the Caſe of Stagrave and Miller, 12 Geo. 1. Forteſe, cy, this was. 
Rep. 84. ir Seed bomnatorg ol os whog vA Yo £514 5:2; „„de uu he 
B : 8 1 "Pf 1 Reſolution of 
the Coutt of © B. which the Lord Cheneells preſided! ert) and was as! be (Fotdur J:) held, to the Satit- 
factibn of all Maſim ſler ball; add wen this Cauſe was brought into. B. T by Writ of Error, that: Court 
ſeemed, to be, of the ſame Opinion; hut 2s to the Points of the Pleading, being in a Fermedzr, thele were 
debated: Þut no Queſtion made ai to the Limitation of the Eftate. bid. 85. | fy 9 
us HL LETOTE THEN I Zu bur 06:53 3 31H ;37t 04 > 6b Fi nnbT 2 £6 
26. NS. deviſed Lands to B. for his Life, and after his Deceaſe ta be 
Heirs Mules of the —_ of the ſaid B. Ja\vtully to be begotten, and his - «© 
Heirs for ever; but if F. ſhould die without ſuob Heir Male, then he de- 
viſed them over. The judges were all anaui maus of Opinion, that this 
was am Eſtate-tail (c) in B. and Judgment, on a ſpecial Verdict in 4 * 4 
Ejectment, was given accordingly, Nov. 18, 1726, in B. R. Good- ID 
right'v.' Pullyn et a, 2 Lord. Raym. Rep. 1437. Wks Life, tho the 
A ba boats usb M CE Ed hin if arr 5 ts fo yore eters ASP 
out þ achme © | of 2 2 are added, or, with @ 2 v.of 1 make a 3 and after his Deceaſe to bis Heirs 
Mals, A. ther Vt an Eſtate · tail and this is fettled fo firmly ſince the Caſe of King and Melling, 2 Lew, 
yy. that lit is not to be idilputed ; for the Word Heirs' is properly a Word of Limitation, and therefore, if 
Lands, c. by Detds are conveyed. to A. am bis {us Male, or ue Female, he takes no E/tate- tail ; but in a 
Will, a Deviſe to A. fer, Life, and after his Deceaſe to his ue, without more, will carry an Eflate-tail to A. 
fo that Yue is ſometimes a Word of Purchaſe, ſometimes. of Limitation, according to the different Penning of 
the Wil. Per Gur." Ibid. 1440. The Court alfo held, that the /ub/equent Words as his, and if he dies without 
fuch Heir, Male, are pot ſufficient, to; reſtrain and alter the Operation of the Words Heirs Male, and-fo quality 
chem ag to make them a 'Defcriptior of the perſon . Forigſcue J. thought hi ingrammatical Conſtruction 
would i prbpetly refer to B. but às to that the other Judges gave no Opinion; but they all held, that the 
Operation of plain and clear Words, and a ſettled Rule of Law could not be defeated or broke into by uncertain 
or doubsful-Wo s. which, they-took the laſt at Jeaſt to be. In Effect, the Words Heirs Males muſt be rejected 
do make this an Eftate for Life only in B. Þid.————MS. Rep. Mich 13 Geo. 1. S. C. ſays, the Queſtion was, 
wherhet by the Words of the Will B. had an Eſtate tail or for Life deviſed to him? and it was ſtrongly 
objected for the Plaintiff, that it was an Eſtate for Life only; for by the Words bis Heirs, were meant the Heiss 
of the Iſſue Male; and that tho the Words Hrirs Male were generally put, and in the plural Number, yet it 
was ſaid one Heir Male of his Body was only intended, and that appeared from the ſubſequent Clauſe, 78. 
and if he ſhould die without fuch Heir Male, which is in the ſingular Number: But Cur” cont”, for they ſaid, 


vil 


jt was very true if this Was ſo, that one Iſſue Male was only intended, B. could be only Tenant for Life, 
and the Remainder Man a Purchaſer, and they took the ſame Piſtinction as there is in SHey's Caſe, 1 Rep, 
104. between a Remainder Man limited upon an Eſtate for Life, to the Heirs Male of the Body of the Te- 
nant for Life; and where tis only limited to the Heir Male ; for in the firſt Place, they ſaid the Heirs Male take 
by Peſcert, and eonſequently the firſt Perſon who is to take has an Eſtate- tail; but in the other Caſe, the Heir 
Male of the Body of the Tenant for Life takes by Purchaſe, and the firſt Perſon who is to take has but 2 
bare Eſtate for Life. But in the preent Caſe, the Court ſaid, the Words were properly Words of Limitation ; 
that if thoſe Words had been in a Dea, as they are in a Vill, it would have been beyond all Queſtion that 
an Eftate tail had paſſed to the firſt Taker; and they laid in down for a Rule, that Words in @ Will Gall gi ue 
the very ſume Ear . ſuch Ind in 4 Deed a, unleſs the Intent of the Party can be diſcovered to the 
contrary. | Accordingly they adjudged that B. tet an Eſtate rail, Remainder to bis Heirs in Fee. 1 Barnard. 
Rep. in B. R. 6. 13 Geo. 1. S. C. in totidem verbis with MS. Rep. | 


27. An Eſtate was deviſed To .u⁰⁰ Ster and their Heirs, and that 


if they (who were the Teſtator's Daughters) ſhould die without Heirs, 
r — 92 chen 
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then "the Teſtator x gave * Eftate to Bit Brother Thomas. 0 Upon a 
ſpecial Verdict the Queſtion was whether this Was an Eſtate in „ 
or in Tail to the Daughters? For if it was in Fre, ii 1 Joint Eftiee, \ 
but if in Tail, the Iſſue muſt take by Moieries. Co. Lit. 182. Abd all: i 
the Court ſeemed to be of Opinion, that.it'was an Eflate-tail in the 
two Daughters, and took this 2 17 where in __ 4 Deviſe 
the Remainder over 1s Iimited to' a Reltivn he De viſte 9, Ft fill be” 
conſtrued an Eftate-tail i in the firft Deviſer; Pb the ae de 
be limited to a Stranger, it (hall be conſtrued an Bftate- in Fee, and the 
Over-remainder void. C. Tat. 4 1 5. 1 Roll. Abr. 126.3 Lev. 70, 
102. Sall. 233, 235. but adjourned. Mich. 13 Geo. 7. in C. B. anon, 
MS. Rep. 
2 deviſed Patt of the Lands in Qveltiöh to his Wife for 
8.6. 1 * it Life, and after her Deceaſe to his Son B. and his Heirs lawfully to 
was inſiſted he begotten, that is to ſay, to his firſt, Sc. Son and Sons ſaceeffvely, 
_ jy god lawfully to be begotten of the Body of the ſaid B. and the Heirs of the 
expres Eftare-' Body of ſuch firſt, &c. Son and Sons ſucceſſively; lawfully iſſuing, as 
tai being gi- they ſhall be in Seniority of Age and Priority of Birth, the eldeſt 
— always and the Heirs of his Body to be preferred before the youngeſt. 
(of the 2 and the Heirs of his Body, and in Default of ſuch Iſſue, then to bis 
wile) K = — ' right Heirs for ever. He then deviſed other Part of the Lands to his 
for Life, che Wife for Life, and after her Deceaſe to faid' B. and to the Heirs of 
viz. that his Body, vig. to his firſt, &c. Son and Sons in Manner aforeſaid, and 
_ for Want of ſuch Heirs, then to the Uſe of his right Heirs for ever, 
ſequentWords And in the ſame Mane! of E xpreſſion he deviſed five other Parcels 
113 a. of his Lands, by diſtinct Clauſes in his Will. The Deviſor died, and 
not turn that left bis Widow and three Sons. J. his eldeſt, R. his ſecond Son, and 
only into an ſaid B. his youngeſt Son. T. R. and ſaid; B. all died without Iſſue 
_ 4 ile Male; and only R. the ſecond Son, left M. the Wife of Fowler, 
Intails to his (his only Daughter and Heir, and alſo right Heir of the Deviſor) 
oy © oof who were Leſſors of the Plaintiff, "The Defendant claimed under B. 
— wllaws Who, after a Surrender by bis Mother of her Eſtate for Life to him, 
he vir. and ſuffered a Recovery to the Uſe of bim and his Heirs, and of the ſe- 
a pc bag veral Parcels of Lands, and conveyed” to Waring, under whom the 
Sons is con- Defendants claimed... The ſingle Queſtion was, whether B. by this 
trary to the Will was Tenant in Tail, or only Tenant for Life? If he was - 
— 45 = *in Tail by that Suffering the Recovery, that would. be barred, and 
Sed mn alli. alſo the Remainder to the right-Heirs of his Father, under which the 
2 vol pf Leſſor of the Plaintiff cem ec But if he was but Tenant for Life, 
whole Will the Recovery would not affect the Reverſion deſcended to the Plaintiff. 


muſt be taken Per tot Cut, B. took only an Eſtate for Life, and Judgment Was 


r get given for tbe Plaintiff, 18. Nov. 1729, Laue and Davies er i 
plained by the B. R. MS. "Rep... * bi 910) Via! , bo 
other, and the - © 


Intent was moſt manifeſt that the Deviſor-i in all the Deviſes of the 1 in Queſtion Jefianed, to 1 onl; 
an Efiate for Life, and not an Intail, and the wiz: and the other Clauſes were not contrary but explanatory of 
what Heir. of the Body f B. the Beviſor meant, and Judgment was given for the Plointiff Now. 18, 1729, 
by the ananimous Opinion of all the Judges. 757d. 1 562. 3 Barnard. Rep. in B. R. 38., Law and Davis, 
and others, 'S. C. ſays, it was (int” al) inſiſted that the Words under the v. ſhould reduce the general De- 
ſcription of the Word Heirs to ſignify Male Heirs, and to give B. an Eſtate in Tai! Male. But the three 
Judges, Pags abſent,” were clearly of Opinion, that the Words under the wiz. aſcertained the general Deſcrip- 
tion of the former, and explained the Meaning of the T eſtator to be, tiiat B, ſhould have a bare Eſtate for 
Life, the Remainder to his Sons in Tail: They thought the Caſe cited for the Defendants out of 2 Ven. 
(Legote/and Sheavell,” Vel. 1. Eg. Abr. 394. Ca. 7.) diſtinguiſhable from this, for there the Words are by way 
of Limitation; here the Words explain oue another. Judge Reynolde ſaid too; that the Caſe i in Gro. Eg. 248, 
did not come op to this; for there the Deviſor intended that the 8on of &. h tate an Eſate to himjelf and 
the Heirs of his Body, the Remainder to the Heirs of the Body of the Father, which would be a different 
Eſtate from his t Mes the whole as general Heir of the Body of his Father. Accord the Court gave Judgment 
for the Plaintiff, id. '2 39- Ces Salk. 2 Lin Fitz: Gibb. x Re ho en an: Eſtate for Life only in B. 
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Deviſes. 

29. I deviſe my Lands to A. for Life, and after his Deceaſe, Re- 
mainder to the Heirs Male of the Body of A. and to the Heirs Males 
of fuch Tue Male. The Chief Juſtice was of Opinion, that theſe 
Words conveyed an Eſtate-tail to A. and ſaid; that the ſettled Diſtinc- 
tion was, where the Word Heir is in the ingular Number, and g 
Limitation made to the Tſſue of ſuch Heir, the Word Heir is conſi- 
dered as a Word of Purchaſe, and a Deſcriptio Perſonæ; but where- 
ever the Word (Heirs) is in the plural Number, and a Limitation 
made to the Iſue of ſuch Heirs, the Word Heirs is conſidered as a 
Word of Deſcent, and not of Purchaſe. Trin. 3 Geo 2, 1730. Bur- 
net and Coby, 1 Barnard. Rep. in B. R. 367. 

zo. Where the Words of a Deviſe of a Leaſchold would make and 
expreſs Eſtate-tail in the Caſe of a Freehold, there a Deviſe over of 
ſuch Leaſehold is void; /ecus, if the Words in the former Deviſe 
would; in the Caſe of a Freehold, make an Eſtate-tail only by Impli- 
cation, Paſt. 1734. Atkinſon and Hutchinſon, 3 Will. Rep. 259. | 
31. FJ. S. deviſed the Manor of A. to bis firft Son (William) for Life, Vin. Abr. Tit. 
Remainder to the Heirs Male of his Body, Remainder to his ſecond Son 3 24 
(Thomas) for Life, and after his Deceaſe to the firſt Heir Male of his why a Wir 
Body, Remainder 70 his third Son (Chriſtopher), and the Heirs Male of Error was 
of his Boy, Remainder in ite Manner in Tail Male to the fourth, No bür 
fifth; &c. Sons. The Court held, that the Words Heir Male were to upon the fiſt 
be underſtood collectively, and that Thomas the ſecond Son took an * — 
Eſtate-tail, it appearing that ſuch was the Teſtator's Intention by the 2 
other Deviſes; and this was diſtinguiſhed from Archer's Caſe, (1 Rep. and after- 
66. 2 Anderſon 37.) no Limitation being ſuperadded to the Words . 
firſt Heir Male; and the Word ir ſhall be underſtood firſt in Order affirmed, 
of Succeſſion from Time to Time. Eaſt. 8 Geo. 2. C. B. Dubber on 
the Demiſe of Trollop v. Trollop. Judgment affirmed in B. R. Robinſon 
of Gravelkind 96. 

32. In. Formedon, Defendant pleads ne done pas; on Tiial a Will 
was produced, dated 28 Fuly 1683, made by F. S. Grandfather of 
the Demandant, whereby he deviſes the Premiſſes to his Son P. (the 
Father of the Demandant) and his Heirs, on Condition that he pay 
30 J. to his Brother Y. &c, Then deviſes Copyhold Lands to his 
other Sons in like Manner, and then goes on and ſays, And in Caſe 
any of my Children die without Iſſue, then I give the Eſtate of him or 
them jo dying, to the right Heirs of them or him ſo dying, for ever. 
No Subſcription of ſigning, ſealing and publiſhing, &c. was to the 
Will, but only the Witneſſes Names ſubſcribed. Verdict for the 
Plaintiff, Two Points were ſtated for the Determination of the Court : 
Firſt, whether there is ſufficient Proof of the Will? But it was an- 
ſwered, this is a Fact left to the Jury. Secondly, whether P. (the De- 
mandant's Father) had an Eſtate-tail ? And the Chief Juſtice ſeemed of 
Opinion for the Demandant ; for the Words, (i, he die without Iſue) 
are explanatory of the Word { Heirs) in the firſt Part of the Will; and 
ſhews, in the firſt Words the Teſtator meant to give to his Son P. 
and his Heirs, (that is, ſuch Heirs as were the Iſſue of his Body) and 
after (7 his right Heirs generally). If Lands be given by Deed to a 
Man and his Heirs, being underſtood to him and the Heirs of his 
Body, that makes an Eſtate-tail. But it was ſaid, that the Tenant in 
this Caſe was a Purchaſer, and therefore a further Argument deſired, 
which was granted. Eaſt. g Geo. 2. and in Eaſt. 10 Geo, 2. Judgment 
was given for the Demandant. Per tot Cur'. Brice and Smith in C. B. 
Compns's Rep. 539. 3 
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318 Devi ſes. 

33. Deviſe to Serjeant Miller and his Wife, for their Lives, Re- 
mainder to his next Heir Male of their two Bodies. Held, that this 
was a Deviſe in Tail, unleſs there are Words of Limitation ſuperad. 
ded, fo as to bring it within the Reaſon of Arcber's Caſe; 1 Rep. 66, 
But the Words firſt, next or eldeſt, or any like Words fuperadded, 
make no Difference. Mich. 10 Geo. 2. B. R. Miller and Seagrave, 
Robinſon of Gavelkind. * / IN | 

34. Teſtator deviſed Lands to A. for Life, Remainder to Truſtees, 
to preſerve contingent Remainders during the Life of A. Remainder 
to the Heirs of the Body of A. And Verney, Maſter of the Rolls, 
doubting whether this was an Eſtate for Life in A. or in Tail, ſent it 
as a Caſe to the Court of B. R. and notwithſtanding the Teſtator's 

lain Intention to paſs only an Eſtate for Life, yet that Court held, 
that where the Anceſtor takes an Eftate for Life, and in the fame In. 
ftrument. a Limitation is made to bis Heirs, or the Heirs of bis Body, 
the Heir cannot be a Purchaſer, therefore this was. a plain Eftate-tail, 
Coulſon and Coulſon, Hil. 13 Geo. 2. and fo the Judges certified their 
Opinions on the firſt Argument. MS. Rep, © © 


„nes (E) What general Words will paſs Lands, 
mot know =HQUſes, &c. (a) — And what Chattels per- 


and eſtabliſhed 


Rule of Law, TONAL and real. 


that an Heir | 
is never to be diſinherited but by expreſs Words or neceſſary Implication. Per Coxrper C. Eaft. 1717, in the 
Caſe of Piggot and Penrice, Prec. in Chan. 471, 473. Fide Caſes in B. R. Temp. W. z. 594» 595» 596, 597. 


2 Freem. Rep. 1. Eſtator having 1000 J. due upon a Mortgage, deviſed the Profits 
11 of it to Defendant for her Livelihood and Maintenance, and 
after her Death, without Iſue, to Plaintiff ; and made Defendant Ex- 
ecutrix, and died, Plaintiff preferred his Bill to compel the Defendant 
to give him Security, that the Money ſhould be preſerved to him in 
Caſe ſhe ſhould die without Iſſue. The Queſtion was, whether this 
Deviſe of the Money to the Plaintiff after the Defendant's Death, with- 
out Iſſue, was good or not? And Mr. Attorney General argued that it 
. was not; for if this ſhould be permitted, here would be an Intail of a 
perſonal Ejlate that could by no Means be barrable ; for this is as much 
as if he had deviſed it to the Defendant and her Iſue, and /o it is in 
the Caſe of Lands; but in this Caſe the Iſſue could not have it, be- 
cauſe it cannot deſcend but to the Defendant's Executor. Note; the 
major Opinion at the Bar ſeemed to be, that the Limitation over to the 
Plaintiff was void, but Lord Chancellor gave no Opinion, for he ſaid, 
altho' this Court doth ſometimes compel Executors to give Security for 
Nad Ma. Legacies, yet that muſt be when they are clear and without Diſputes, 
and not when the Right is diſputable, as in this Caſe, or at leaſt de- 
pends upon a Contingency. : Plaintiff's Bill diſmiſſed, And by Mr. 
Attorney a Mortgage cannot be intailed, being for a Security of a per- 
ſonal Duty, and to go to the Executors, Mich. 1678, Dingly and 
Dingly, MS. Rep. | 
3 bog 2. F. S. deviſed his Houſhold Goods and Stuff to lis Wife, and died, 
S. C. acta. having made bis Daughter Executrix. The Queſtion was, whether or 
no by this Deviſe the Wife ſhould have the Plate that was commonly 
_ uſed about the Houle, .v/z. a Silver Tankard, twelve Silver Spoons ; 
and allo whether ſhe ſhould have a Bracelet ſhe uſed to wear, and 
ſome Pieces of old Gold, viz. two Pieces that were given her to join 
in a Fine with her Huſband, and ſome other Pieces that were 1 
5 1 i | der 


her before Mariiage: by her an er ſhe had ke pt all the 
Time of her Marriage? Reſolved, that the Tankard and — will 
paſs by the Deviſe of Houſhold Goods, and as for the Bracelet and 
Pieces of Gold which her Huſband gave her, and permitted her to uſe 
and diſpoſe of in his Life- time, it cannot be intended that he deſigned 
to take them away at his Death; without expreſs Words; and ſince 
ſhe might have diſpoſed of them, which ſhe has not, but has been a 

Houſewife; and ſaved them, they ſhall not now be taken from 
her, there being no Want of Ae, for Payment of Debts. Hil, 1680. 
Flay and Flay, MS, Rep. 

F. S. ſeiſed of an Houſe | in Fee, rented a Barn and Stable of P. 
which. Was in the Occupation of P. together with another Houſe, 
and this he was Tenant to for eleven Years ; and then he bought the 
Barn and Stable, and occupied it with his ancient-Houſe, and then 
he putchaſed Pes Houſe. After this he makes bis Will, and deviſes 
rb 2 Wife the Meſſuage wherein" he then dwelt, and the Yards, Gar- 
dens, and Outhouſes, with all the Appurtenances thereunto belonging, 
for Life; and after to: bis Son. And then he further gives 79 his Wife 
all that Maſſuuge or Tenement, which he purchaſed of P. with the Gar- 
dens and -other Appurtthances as they are ſituate in B. in the Occu- 
pation of 4. B. C. &c. for her Life, and after to his Daughter ; and 
the Queſtion: upon a ſpecial Verdict was, which of them Poul d have 
the Barn and Stable? Holt argued, that the Barn and Stable paſſed 
as Part of the Houſe in Poſſeſſion, becauſe it is now become Part of 
the Houſe; for if one hath an Houſe, and purchaſe Lands to it, and 
'makds à Garden „and lays it to his Houſe, tho' it were not originally 
belonging to his Houſe, it is now become Part of the Meſſuage, being 
occupied together with it, by one that had a permanent Eſtate in the 
Land. 2 Cro. 121, 122. And the uſing it and enjoying it together is 

a-ſufhcient- Reputation to make it paſs for Part of the Houſe; and all 
People will take it as Part; and cited 6 Rep. 65. 1 Cro. 308. Sid. 190. 
His Intent was, that the Barn and Stable ſhould paſs with the Houſe to 
his Son, for in this Part. of the Will he faith, and all my Outhouſes, 
ſo that tho' Meſſunge in Strictneſs of Law will carry Jards, Backjides, 
Orcharas, Barns, Stables, &c. yet he added Outhouſes to make his 
Intention plain; and when he deviſes the other Houſe, he omits to 
ſay Outhores, but ſays, in the Tenure or Occupation of A. B. Sc. 
and the Barn and Stable were not then in the Tenure of A. B. &c. 
Wherefore he prayed Judgment for the Plaintiff; and the Court 
clearly - adjudged for the Plaintiff. Trin. 36 Car. 2. C. B. Anon. 
Skin, Rep. 187. 

4. J. S. deviſed his Manor, Cc. to his Wife for Life, and alſo his 
Goods and Furniture; and. by the ſame Will defired that his Goods and 
Furniture might be preſerved for his Heir, fo that the Children which 
the had by the Plaintiff's Father might enjoy the ſame. An Inven- 
tory (a) was ordered by the Lords Commiſſioners to be taken and 


a\ Where the 
ſe of Goods 


delivered to the Maſter, and the Wife to have the Uſe during ber Life, is given to 
after Which they wete to be delivered and remain to the Plaintiff's 2 for Life, 


Uſe and Benefit. 28 May 2 WW. & M. Shirley and Ferrers, 1 Will. 
Rep, 6. in a Note by the Editor. 


the C ſly gue 


Ve for Life 
muſt ſign an 
Inventory, ex- 


preſſing * he is intitled to theſe Things for Life, and that afterwards they belong to the Perſon in 


Reer Mich, 1734 Slanning and Szyle, et , 3 Will. Rep. 336. 


35 A Devile" of Grodi 40 A. for Life, Remainder after his Deceaſe 


| fo. B. is now clearly ſettled to be a good Deviſe to B. and that B. 
may exhibit a Bill againſt A. to compel him to give Security that the 
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320 | Deviſer, 


Goods ſhall be forth-coming' at his Deceaſe ; and it is all one, whe. 
ther he Goode, or the Uſe of them, be deviſed for Life. Mich; 1695. 


be 2 


by N 5 


Anon. 2 Freem. Rep. 206. Ca. 280. 0 I t n 
MS. Rep. 6. A. poſſeſſed of a long Term for Yeats, devites it to B. for Life, 
>. O. accord”. and after his Deceaſe to C. for Life; and ſays nothing what ſhall be- 
come of the Remainder of the Term after the Deceaſe of B. and C. 
And the Queſtion was, whether Cs Executors or the Executors of A. 
ſhould have it as a reverſionaty Term? Held per Cur', that it ſhould 
revert to A. s Executors, becauſe it being expreſly limited to C. for Life; 
it doth not appear to be the Teftator's Intent that his Executors ſhould 
have it; and the Court faid, that ſince it was now held that a Deviſe 
of the Remainder of a Term after an Eſtate for: Life is good, there 
could be no Reaſon given why, if the Remainder were not deviſed, it 
ſhould not remain in the Executors of the Deviſor. But it was admit- 
ted, that if after the Death of B. it had been limited to C. and his Aſ. 
ſigns, or to C. generally, without. ſaying for his Life ; or if it had been 
ſaid, if C. die without Iſſue, then to a third Perſon ; in all theſe Caſes 
C.'s Executors ſhould have had it. But when the Teſtator gives it 
for his Life expreſly, and is filent as to the Ręſiduum, then it ſhall 
remain with the Executors of the Deviſor. Mich. 1697. C. B. Anon. 
1 Freem, Rep. 272. Ca. 299. N N tb 299 
7. I make my Wife my Executrix, and give her the. Overplus' of my 


/ 


Eſtate. This will only give her perſonal Eſtate or Chattels. Per 
Blincow, J. Mich. 13 W. z. in Caſu Shaw and Bull, Caſes. in B. R. 
Temp. W. 3. 593. | | th = 
Salk. 234, 8. One ſeiſed in Fee of five Meſſuages, by Will deviſed two of them 
2% Me. to bis Wife for Life, Remainder to his two Daughters in Fre; and 
: deviſed the third to the Wife and her Heirs ; the fourth he deviſed to 
the Wife and her Heirs, ſhe paying his Legacies. In Caſe his Goods 
and Chattels did not anſwer them all, and if ſhe did not make Provi- 
ion for the Payment of his Legacies in her Life-time, that it ſhould be 
lawful for the Legatee, after her Death, to ſell the ſaid Meſſuage, to 
ſatisfy the Legacies out of the Value thereof. And then follows this 
Clauſe, on which the Doubt ariſes : And all the Overplus of my Eflate 
to be at my Wife's Diſpoſal ; and make her my Executrix. And per 


Woe yer. 4 Trevor, C. J. Pewell and Blincow, J. the fifth Meſſuage does not paſs, and 


accord", and judgment accord, cont” Nevill, J. Mich. 13 W. 3. Shaw and Bull (a), 
per Blincoww, J. Caſes in B. R. Temp. W. 3. 592, 593. — But as the Judges gave their 


pee. Opinions ſeritatim, I have inſerted the ſame in the Margin, as well from 


had fe Meſ- a MIS. Rep. of this Caſe, as from Caſes in B. R. Temp. W. 3. 
ſuages, and 7 
deviſed feur of them, and ſays nothing-expreſly, or at leaſt particularly, of the fifth. If he at firſt had de- 
viſed to his Wife all his Efate, this Houſe would have paſſed to her; but compare this Clauſe to the ſubſe- 
quent Words, and make her my Executrix, it ſhews his Intent was to grant her ſuch Eſtate as ſhe was capable of 
as Executrix, and that is only perſonal Eſtate ; ſo the Senſe would be, and I give my Wife all the Owerplus of 
my perſonal Eſtate, and make her my Executrix. If he had ſaid, I make my Wife my Executrix, and give her 
. the Overplus of my Eftate, that would only give her per/onal Eflate or Chattel; and will it not be the ſame 
Thing to invert the Sentence? Again, to conſider this Clauſe as it ſtands with the precedent Words, there is 
a Deviſe of the fourth Meſſuage to her and her Heirs, paying his Legacies, &c. and if ſhe does not provide for 
Payment of them, that it hall be laauful for the Legatee to ſell it, and all the Owerplus, &c. which may very 
well be ſatisfied, by making a Deviſe of the Overplus of the Price of the Houſe, when ſold by herſelf or 
Legatee ; for if ſhe in her own Life time had ſold the Houſe, it would become a Chattel of an Inheritance; that 
is, the Overplus, after paying the Legacies, was what he intended her by theſe Words: For the Houſe being 
deviſed 9% her and her Heirs, and ordered to be ſold for Payment of Legacies, the Overplus would, perhaps, 
in Equity, be adjudged to her as Executrix ; but by theſe Words, and this Conſtruftion, ſhe would be 2 
reſiduary Legatee; fo that if you couple it with the ſubſequent Words, ' ſhe has only the Overplus of this 
Chattel Eſtate ; if with the precedent, it will be the Overplus of the Parchaſe Money of the fourth Houſe 
when ſold, and ſo by no Means does extend to the %, Houſe. MS. Rep.—Ca. Temp. W. 3. 593. accord”. 
Poavell, J. Uncertain Words in a Will muſt never be carried ſo far, as by them to diſinherit the 
Heir at Law; and tho' there be Words which of themſelves would diſinherit him, yet if they come in 
Company with other Words which do render their natural Import leſi forcible, they ought to be conſtrued 
favourably for the Heir. And in the Caſe of Bowman and, Milbank, (Vide 1 Vel. Abr. Eg. 207. Ca. 1 10 the 
f R 97 45 
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Fords Were, I at to "my Mother which might indude whatever he had to give, either Chaztel or bihiri- 
tance; yet becauſe it may be all perſonal or all real, or Inheritance, it was taken to be too looſe and general 
to Jifioberit an Heir at Law, and therefore no Land did paſs. Ne 48. 4. ſeiſed of Blackacre and Whiteacre, 
deviſetb both. do his Wife fer Lift, Remaigger; oh -Blagkaere 40 F . ih Fes, and leaves the Fee of Whiteacre 
Wa etes of; and then ſaid, and I make my Wife, my. Executrix of my Goods aud Hands, The, Inheritance did 
pot paſs, tho" the Words, according to the Civi} Law, would include it An Tnheritance will paſs in a Will 
by-the-Words all: my Eftate7 yet\rbep are wrry grheral, und do take in perſonal Eftate, ur A real E ate, or 
both together 3 3 Ne — adorn all 5 7 are ph Will, they 23 * 8 e by 

ther Words int — ill. n [ ere re in aſu Jobaſon an | eam, a Devi of 4 is Eſtate, payin 

rg Rt and Mae was- Baa owe Bebe beyond his Aﬀets; the fn nt was 3 5 
paſq. A Map, ;among-all Scher- Things, deviſes his perſonal Eſtate bis Inheritance does not paſs. 1 Mad 100. 
Keb. 14, 145. One deviſed all his Tenant Right in Oele; if he had no other Ergebold in Dale, it ſhall paſs, 
fen not- 3 Mod. 45, Reeves and Hlinnington- TY bear J. S. is inquiripg after my Death, but I am reſolved 
« to: leave him nothing u what bis Father left bim; but I leave all my Eſtate to my Wife.” There the 
Wife took, all the real E/tate.z.and the Reaſon was becauſe of the-other Words, which ſhew he meant to exclude 
the Heir at Law. Mich. 32 Car. 2: Rol. 473. A. had Freehold and Copyhold Lands, and in his Will ſays, 
77 give all my ate of awhat Kind ſot ue, not before mentionctl by me, to my Wife, a h 7 make my Executrix. 
And it Was held the Copyhold Liands-did (paſs, not by Forte of the Words alone, but betadſe it appeared that 
he had made a Surrender of the Copyhold Eſtate before to the Uſę off his; Will. But in the principal Caſe, here 
is nothing to help. the Words; for, firſt, here is a Deviſe of his other Houſes by particular Words; two of 
them the Leſtator gave to his Wife for her Life, with Remainder over; the third to her and her Heirs, the 
fourth for her and her Heirs, conditionally, and all by expreſs Words. And it is hard to ſay, that if he deſigned 
her the fifth Houſe, that he would attempt to, paſs it-,by theſe general Words, more than he did the former 
Houſes, eſpecially to make ſuch Conſtruction to d/inherit” an Heir at Law, MS. Rep. in S. C.—Caſs in B. R. 
Temp. M. 3. 594, 59 5-147 S. C. accord. Neu J. cnt'y; He agreed the Words of a W ill to hut an Hiir 
at Law, muſt be very plain and apparent in the Will; but ſince Men may deviſe their Land, as well as paſs it by 
Deed executed; we ought to follow their Intent, and make it their Will, and not ours. It is true, an Heir at 
Law ſhall not be lightly diſinherited; and the Teſtator's Intent is to be gathered from the Words on the Face of 
the Will; but ſare the Words in Queſtion are very comprehenſive, % the Owerp/us, Which relates to ſome Thing 
before of which it is an Overplus ; and the Things gone before are a real Eſtate of Inheritance: And if he had 
faid, all the Overplus of my real Eſtate, the fifth Houſe would paſs by it; and there being Yerba relata, are 
the ſame.—_———Trever, C. J. agreed with his two Brothers that ſpoke firſt. The Cafes of this Kind in 
Books are each upon it's own particular Reaſon, and affect not this Caſe ; and he confeſſed that in Conſtruction 
of Wills generally, the Words, my Efate, the Reſidue of my Eſtate, or the Owerplus of my Eftate,' may well 
paſs an 2 where the Intent is apparent to paſs it; but ſuch Intent to carry an Inheritance by ſuck 
Words, muſt be very apparent and neceſſary, to be dawn from the Words of the Will, and the Circumſtances of 
the Caſe ; for if the Words be indifferent to real and perſonal Eſtate, or may be applied to perſonal alone, there 
the Heir at Law is not to be difinherited by the [mplication of ſuch Words, or by any Implication at all, but 
which is a neceſſary. one. SHe 293. Deviſe of Lands, paying all his Debts and Legacies, the Inheritance paſſes, 
becauſe by the apparent Intent of the Teſtator, his perſonal Eſtate was not ſufficient to pay his Debts, ec. and 
ſo for the Neceſſity of performing his Intent in Payment of them, it was held the Inheritance did-paſs. 3 'Keb. 
45. upon the ſame Reaſon. Then upon Conſideration of the Parts of % Will, there is no neceſſary Intent 
to be gathered from the ſeveral Parts of it to paſs this fifth Houſe ;/ feſt, it is plain the Teſtator was very, particus 
lar in expreſſing what he would paſs in his Will, and leaves little Room for Conſtruction; he; very particularl 
and expreſly deviſes and limits the four Houſes, and what Eſtates Deviſees ſhall have in them; and that of a lad. 
den he ſhould alter his Method of deviſing, and go about to give his Wife an Eſtate by general and doubtful. 
Deſcriptions, ſeems odd; and we will intend, he remained conſiſtent and agreeable to himſelf during the whole 
Will, and knew that what he did not give to the Wife would go to the Heir, and therefore had no Occaſion of 
ſaying any Thing about the fifth Houſe, of of him. And as to the Objection, that if theſe Words do not carry 
the fifth Houſe, they are of no Uſe ; he owned that if that were true, it were a weighty Objection; but they are 
to be otherwiſe well ſſatisfied ; for the fqurth Houle is deyiſed tp her in Nature of a Fruſt, liable to the Payment 
of Legacies, and upon Default in her, Power is given, to Legatees to ſell; ſo if theſe Words had not been put 
in, what ſhould become of the Overplus? It would be doubtful how it would be in Chancery ; and there are 
Caſes on both Sides; it was a Queſtion whethex when Lands are given in Truſt, and the Money. is raiſed by 
Sale of them, and there is an Oyerplus, whether that Mall, be a g U/e for the Heir at Law, or for the 
Trujtee.— Vide Brown and North, in Lord Bridęman's Time, it was a Queſtion again; and it was held, the 
Truſtee ſhould have it — So in the principal Caſe, here being a Truſt in the Wife of the fourth Houſe for Pay- 
ment of Legacies, it was not neceſſary to explain that his Wife ſhould. have the Surplus or Over lus, which 
rightly - figniſies a Reſidue of ſomething before not diſpoſed of. And this Reſ:dpe, after Sale and Payment of Lega- 
cies, is an Overplus of his Eſtate 3 and avhere Words in h Will may be fausfied without carrying an Eſtate from 
the Heir at, Law, they ſhall never be conflrucd to, difinkerit bit: ; for the Hein is nt to be difinherited at all by any 
In)lication, but ſuch as are neceſſary; and without which thy l. od would be rejected as void, and of no Senſe 
or Signification. And ſhe herſelf [7. e. the Wife ) might ſel in her, Life time, and then ſhe was to have the 
Reſidue; or if the Legatee fold after her Death, her Executor ſhould have it in the Right of her, and not as a 
Truſtee, to be accountable to any, MS. in S. C,——Cafcs in B. R.\Temp. M. z. 595, 596, 597, accord”. 


9. By a Deviſe of all. Rings and Hewſ/hold Goods, Plate uftd in the It was He- 
Houſe does not paſs. Lord Keep. Mirigbt's Opinion, Mich. 1 7 02;m0cry hell, 
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Furniture or 


Houfhold Goods, Plate in common Uſe would not paſs, in regard this was but Carta Subelſex ; but, as the Nation 
grew richer, and Plate became a more common Furniture, it has been conſtrued to be included within thoſe 
Words, by the Maſter, of the Rolls, in the Caſe of Budgen and Eliſon & un', Ea. 1731. 1 70. Fep. 425. 
in a Note by the Editor, —— Plate in common Uſe paſſes by the Deviſe of Houfhold Goods, notwith- 
Vo 1. II. | | 44 N ſtanding 
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"22 ws A nerfaciel Eſtate was deviſed 70 51 and: in Cal: the died 
without Iffue, then to B. Reſolved, that the Deviſe over to B. is 
void, and the Whole decreed to A. 1 7 5. Anon. 2 * 
„ 8 . 


05 what p del think x to. accept 1. | Te Wife brings ber Bill 
paſſed to ber. Lord Chan. decreed, that 1 Plate in ordinary only 
did paſs to her. Theſe Words, and what ſhe thought fir to accept if 
muſt be rejected. Swinborn and Godolphin are l by no 
Authorities, and therefore his Lordſhip relied upon them. Eaſt. 8 
Ann. Anon. MS. „ 
12. A Wife (having Authority to make a Will) deviſed 40 ber Huf. 
band her gold Watch, and all the Goods which ſhe brought into his 
Houſe. And decreed, that ſuch Goods only paſſed as were then 
brought in, and nat any brought in after; but that Books, Jewels, 
Pictures and Money, did not paſs. Hil. Vac. 1711, Dormer and Bi- 
ſhop of Sarum, Vin. Abr. Tit. Deviſe, (Q. b.) Ca. 26. 
2 Fern. 638. 13. Held by his Honour, That a Deviſe of all one's Houſhold 
L Goods will paſs all Houſhold Goods that the Teſtator has at the Time 
Compron. of his Death; contr', of a Deviſe of all one's Lands, for that will paſs 
Nb. only the Lands which the Teftator then bad; but Houſhold Goods are 
pal of f Houſ. always changing and periſhing, and therefore the Will as to the per- 
hold Goods. ſonal Eſtate ſhall relate to the Time of the Teſtator's'Death, otherwiſe 
815. it would be very inconvenient, for then a Man muſt make a new Will 
every Day; and as to Plate, if commonly made Uſe of by the Family, 
Via the the fame ſhall paſs as Houſhold Goods. (a) Raft 1711. Maſters 
| wor hy and Sir H. Maſters, 1 Will, Rep. 421. 
N 1 Char. 14. In this Caſe, it was held clearly, and. decreed; that a Deviſe of a 
323. H; perſonal Eſtate 10 one and his Yue, or to one, and if he die without Tſue, 
1711 Cite Remainder over to another, that the Deviſe over is void, and the whole 
13 Intereſt veſted in the firſt Deviſee, ſo as to be liable to his Debts; 
i retidem c- and Mr. Vernon ſaid, the Reaſon that a Deviſe over of ſuch, perſonal 
bi. 79.3.C. Eſtate upon a Life barely was good, was, becauſe in Conſtruction of 
. 79-5-© this Court the firſt Deviſee had but the Uſe of it, and not the intite 
cd Property. Hil. 171], MS. N Rep... l 
MS. Rep.S.C. 15. J. S. ſeiſed in Fee deviſes Houſes fo bis Daughter (who was 
«cord. his Heir at Law) when ſhe ſhould attain the Age of twenty-one Years ; 
8 and in another Clauſe he devi ſes all the Reſt and Reſidue of his Lands 
to bis Wife, for Payment of his Debts and Legacies. The Daughter 
dies before e Held that the Rents — Profits of the Houſcs 
ſhould go to the Wiſe till the E ſhould have attained the Age of 
Hwenty-one Nars. Trin. 10 Ann. C. B. Crockford. and Winſell, Yin 
Abr. Tit. Deviſe, (H. a.) Ca. 7. jp 
16. A. ſeiſed of Lands in. Fee, by Will gave ſeveral Legacies, and 
then bequeathed in theſe Words, v/z. ©* I give the reſt of my Eſtate, 
| << Chattels real and'peiſonal, to . S. Reſolved per Harcourt, C. 
8 that nothing but his Chattels paſſed. by the Werd Eſtate. Hil. 1 1 Arn. 
Anon. Vin. Abr. Tit. Devi, (O. b.) Ca. 7. 
17. One deviſed all his Goods; and whether a Debt hs Bond paſſed 
to the Deviſee, was the Queſtion i ? And Cowper C. decreed that it did; 
that theſe Words ſeemed at Common Law to paſs a Bond, and to ex- 
tend to all the perſonal Eſtate ; but this being in the Caſe. of a WY 
| — 
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and a Mill relating to a perſona Eſtate dc His Lordſhip faid, it ought 
to be conſtrued according to the Rules of the Civil Law; and that 
the Civil Law makes Bona Mobile, and Bonn Iunmobilia the Membra 
Diuidentia of all Eſtates. The Rond Immobilia are Land, Bona Mo- 
bita are-all Moveables, which: muſt extend to Bonds, and therefore by 
a Deviſe of all the Teſtator's: Goods, a 2 7 muſt pit. Mich. 1714, 
Anon. 1H; Rep. 267. a 100 
18. Deviſe was of (the better. Part, or more Part of his: Goods. 
| Decreed: that he gave no more than Half, and nothing is intended 
but the firſt Choice; and the better Half and more Part are fynony- 
mous Terms. .H!l. 1714. Berringlon and Cotterel, Vi in. Abr. Ti. 
1 7 8 * rk Ca. 29 
being on Shi p-board, and intitled to Part of a emfltonible 
Leafchold fiat by the Death of his Father, which he did not know 
he had. any gt to, makes\his Will at Sea, and gave to A. his Mo- 
ther (if living) his Gold Rin gs, Buttons, and Cheſt of Cloaths, and 
deviſes to B. his red Box, — and all Things not before bequeathed, 
and made B. ſole Executor. This ſhall not — the Leaſehold Inter- 
eſt, or what the Teſtator did not know he was intitled to, but ſhall 
be reſtrained! to ſuch Things as were on Board the Ship, or Things 
ejuſdem- generis with thoſe above-mentioned. And his Honour de- 
creed, that B. the Executor ſhould be but a Truſtee as to the Ret 
for the Teſtator's Brothers and Siſters ; but with reſpect to the Rings 
Sc. they were lapſed Legacies, by reaſon of the Mother's dying in t 
Teſtator's Life-time, and ſhould 3 fall to the Executor. - Hil. 
wu Cook and Oakley, 1 Will. Re 


S. deviſed all his Freeho ESalſes in B. to the Plaintiff and 1 WL. — 


his Heitk and in Fact J. S. had no Freehold Houſes there, hut hal 5. 


C. in 751. 


Leaſebold Houſes there. Held per Tracy, J. (in the Abſence of Lord An verbis 


Chancellor) that tho” in a Grant of all N Freebold Houſes, Leaſe- 
hold Houſes could not paſs; and that in the Cafe of a Will, had there 
been any Freehold Houſes to ſatisfy the Will, the Leaſehold Houſes 


ſhould. not have paſſe; yet the plain Intent of the Teſtator in this 


Caſe being to paſs ſome Houſes, and be having no Freeho/4 Houſes in 
B. the Word Freehold ſhould rather be rejected than the Will be 
wholly void. And decreed that the Leaſehold ſhould paſs. And he 
faid, that! the Suit was proper in Equity, ' ſince the Leaſehold - Houſes 
being Clattel, could not paſs by the Will w:thout the Aﬀent of the 
Executor, which Aſſent he was compellable to give in Equity. Mich, 
1715. Day and\Trig, MS. Rep. 

21. J. S. deviſes all his perſonal Eſtate, and the Produce thereof, 
to A. and if A. die within Age, and without Iſſue, then he gives the 
perſonal Eſtate to B. His Honour held that the Intereſt Money of 
what ſhall be made of the perſonal Eſtate does in all Events belon 
to A. and ſhould be put out from Time to Time for bis Benefit, . 
if he die within Age, and unmarried without Iſſue, B. ſhall only 
have the Principal Money. Mich. 1718. Tifſen and Tiſſen, 1 Will. 
Rep. 500. Parker, C. upon an Appeal, (a) affirmed the Decree. 


22. A. deviſes to H. his Wife, all his Debts, Goods, &e. provided p;,. N Tit. 
that if H. died without Iſſue by him, he appointed that 80 J. ſhould 2 


remain to his Brother F. D. A. dies; then J. D. dies in the Life © 
time of H. and then H. dies without Iſſue by A. Firſt Queſtion, bis 

whether this was a good Deviſe to J. D? Secondly, whether, he 
dying before the Contingency happened, it was ſo veſted in him that 
his Executor ſhould haye. it, or only intended as a perſonal Benefit to 
Fe D* Cowper, C. ſaid, there is a Difference between this Deviſe 


here, 


in dis ver- 
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Contingency over, as to one for Life,: and if be die without Tſue, ar 
Heirs of» bis Body, then over to another! Here the Wife Has nathi 
in this Money, but this is an Appointment of ſo much. Money: when 
the, Contingency happened. In the: former Caſe, the Eſtate- tail ab. 
ſorbs the whole Intereſt. The Word remain is obſervable, ! if ſuch an 
Accident happened, then ſo much was to remain to him. If this 
had been a Deviſe over, there had been no Queſtion, : May not this 
be conſtrued, if H. died without Iſſue living by him, this Legacy was 
to ariſe upon a Condition precedent, which makes the Legacy the 
worſe? But all the Caſes. put are of a Deviſe over, and the Fund 
here is deviſed to the Wife. As to the Point, if the Deviſe be good, 
it muſt go to the Executor of the Deviſee; but his Lordſhip ſaid he 
would conſider of it. Hil. 4 Geo, Anon. MS. Ropp. 
23. A. deviſed his Library of Books now in the Cuſtody of B. to 
All-Souls College in Oxford, and in the fame Will he deviſed 4000 J. 
more to augment. their Library; and afterwards buys more Books, 
which he places in the ſame Library. Decreed by his Honour, that 
the aftet-bought Books ſhould paſs, the Court being of Opinion that 
the Word xow did not relate to the Books which were in the Library 
at the Time of .making the Will, but, on Conſtruction of the whole 
Sentence, denoted where the ſaid Library was, and might be intended 
to diſtinguiſh it from any other Library of the Teſtator's. Hil. 1719. 
All- Souls: College and Coddrington, 1 Will. Rep. 597. 
24. I deviſe all the Corn now in my Barn. If that Corn be after- 
wards ſpent, and new Corn put in, ſuch new Corn will aof (a) paſs, 


Swizb. 448. But if I deviſe all my Flock of Sheep now on ſuch a Hill, or in ſuch a 


con . 


Paſture, in that Caſe, becauſe Sheep are in their Nature fluctuating, 
ſome muſt die, ſome be killed, and ſome Lambs be produced, which 
will afterwards breed, and it being the Caſe of a collective Body, the 
Sheep produced afterwards; ſhall paſs; and this is within the Reaſon 


Vide Mafters Of a Deviſe of a perſonal Eftate, which being always fluctuating, ſhall 
and Mafters, therefore relate to the Time of the Teſtator's Death. Befides, a Will, 


and Wind 


re pop as to perſonal Things, does not ſpeak till after the Teſtator's Death. 
Albone 


Per. his Honour, in the Caſe of Al- Souls College and Coddrington, et 


' econt', Ibid. 598. | 


25: ADeviſe of all the Leafes which I now have, or of all the Horſes 
now in my Stable, and afterwards I purchaſe more of each, the new 
Leaſes or Horſes will not paſs, becauſe theſe are particular Chattels, and 
not Part of a collective Body, as a Flock of Sheep or Library, of Books; 
indeed a Flock of Sheep differs ſomewhat from a Library of Books; 
for the former muſt of Neceflity fluctuate as above, but there is no Ne- 
ceſſity that Books ſhould be changed. Per his Honour in ſame Caſe. : big. 
26. By a Deviſe of an Houſe cum pertinentiis, only the Garden and 
Orchard will paſs with the Houſe ; but by a Devi/e of an Houſe with 
the Land appertaining thereto, the Laid uſually. occupied therewith 
will paſs. Per Parker, C. Hil. 1719, in the Caſe of Blackborn and 
Edgley, 1 Will. Rep. 60 3.—80, | ER Ng 
27. Where J. S. being ſeiſed in Fee of a ſmall Parcel of Lang, by 
him always employed for producing Corn and Hay, (which was con- 


ſtantly ſpent in his Houſe) and the Land was ploughed with his Coach 
\ Horſes, dewiſed that A. ſhould continue to live in his Houſe, and to be at 


(b) By this 14, the Charge of keeping the Houſe in the ſume Manner as himſelf did, ard 
Teftator's l. the ſame Number of Servants and Coach Horſes were to be employed, (5) 


tention appears 


that the Land 


| N Iz d 4a 89 1 " * 1 , . | þ | | 
before enjoyed with the Houſe, ſhould continue to be fo. Per Parker, C. Ibid, 603. in 8. N 
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for 


Dewiſes. 

for which Parpoſe he allowed A. 1200 J. a Year. . Parker, C. decreed, 
that the Land which was ſo before conſtantly enjoyed with the Houſe, 
and the Profits whereof were applied to the Maintenance of the Houſe, 
ſhould continue to be ſo enjoyed, Hil. 4749. Blackborn and Eaglæy, 
1 Vill. Rep. 600, 603. | 

28, One deviſes that ſach Part of his ferſonal Eſtate as his Wife 
ſhould leave of her Subſtance, ſhould return to his Siſter and e Heirs 
of her Body. Deviſe over good. Trin. 1720. Uprell and Half, 
1 Will. Rep. 6 51. 

29. A. has an Houſe at London in which he lives, and has Houſ- 
hold Goods, and alſo an Houſe at Goſport, which was uſed by the 
Government as an Hoſpital for Invalid Seamen, and A. provided there 
a great Number of Beds and Sheets, and other Furniture ; and by Mar- 
riage Articles it was agreed that A's Wife ſhould not claim any Thing 
out of his real or perſonal Eſtate, ** provided. this ſhould not extend to 
« what A. ſhould or might leave her by Will, nor to all or any of the 
« Houſhold Goods or Utenſils, or Houſhold Stuff, Sc. of him the Jaid 
« A, at the Time of his Death, all which ſhe was to receive and enjoy. 
The Queſtion was, whether the Wife was intitled to theſe Beds, Sheets, 
Sc. as Houſhold Goods or Utenſils or Houſhold Stuff, Ge. kn 
the Intent of the Articles? King, C. decreed the Wife to have the 
Beds, Sheets and other Furniture, uſed in the Hoſpital, . Mich. 1725. 
Pratt and Fackſon (a), 2 Will. Rep. 302.—But upon an Appeal to the % %, , 


Houſe of Lords, this Decree was reverſed, Feb. 1726. Ibid. 304. Tit Des , 
(K. b.) Ca. 

25. Fed. 1, 1726, 8. C. ſtates it thus: By a Deviſe of all my Houſhold Stuff and Materials of Houſbold; 

Goods that were in a Workhouſe ſeventy Miles Diſtance from the Teſtator's Houſe, for employing Sicl: and 


Wounded Seamen, do not pals. 


30. Perſonal Eſtate cannot be intailed. Dec. 3, 1720. Stratton 


and Pain, Vin. Abr. Tit. Deviſe, (F. e.) Ca. 26. 

31. F. S. by Will dated 28 Ap. 1708, gave ſeveral large Annuities 
for ninety-nine 8 4 in the Exchequer, amounting to 320 J. per Ann. 
to Truſtees, for the Reſidue of the Term, In Truſt for A. for ſo many 
Vears of the ſaid Term as ſhe ſhould live, and afterwards for the 
Plaintiffs for ſo many Years, Sc. as they or the Survivor of them ſhould 
live; and after the Deceaſe of the Survivor, In Truſt for the Heirs of 
their Bodies lawfully to be begotten, for all the Reſidue of the ſaid 
Term, and for Default of ſuch Iſſue, In Truſt for the Defendants. 
Theſe Annuities were ſubſcribed into the South-Sea Company in 
1720, and the Bill was to have the South-Sea Stock and Annuities, 
the Produce thereof, fold, and the Money raiſed by Sale thereof to be 
paid to the Plaintiffs, who were the Deviſees for Life, with Re- 
mainder to the Heirs of their Bodies. Lord Chan. King ſaid, where 
a Term is deviſed to a Man and his Heirs, or to the Heirs of his 
Body, the whole Term veſts in the Deviſee, and any Remainder over 
is void; and fo it was held z7n Dom. Proc” the laſt Seſſions, in the 
Caſe of Sir John Ruſhout, The Remainder in the preſent Caſe is 
void, being after a Limitation in Jail. Decreed that the Stock and 
Annuities be fold, and the Money paid to the Plaintiffs. 13 Geo. 1. 
Dod and Dickenſon, Vin. Abr. Tit. Devije, (F. e.) Ca. 25. 

32. Money limited after a dying without 1jue generally, is void ; 
1 if it be after dying without Iſſue then my it is good. Trin. 2 

92 Geo. 2. Green and Rod, Gibb. Rep. 6 

A. ſciſed of the Reverſion in Fee of fonte of the yearly Va- 

16 of 264.1. lett out on Building Leaſes at a Ground Rent of 29 /. a 
Year, A. had Iſſue B. his eldeſt Son, and C. D. and E. younger Chil- 
. 4 0 dren, 


326 Deviſes. 

dren; and deviſed to C. ſo much a Year of 29 J. a Year Ground Rent 
in or near Red-Lyon Square, to him and his Heirs and Aſſigus for 
ever; and deviſed to D. and E. in the very fame Words, which in all 
amounted to the 29 J. and deviſed to B. whom he called his undy. 
tiful Son, 51. a Year out of ſome Lottery Tickets. It was argued 
whether this ſhould carry the Inheritance or not. 'The Court thought 
it a new and difficult Caſe, and ſo it ſtood over to the next Term, 
Trin. 2 & 3 Geo. 2. Mandy and Mandy, Gibb. Rep. 70. — Ibid. 288, 
Eaſt. 4 Geo. 2. ſays, that Fudgment was given for the younger Children 
againſt the Heir at Law the laſt Trinity Term, per tot' Cur', and 
Error brought in B. R. ilk, 1 

34. J. S. ſeiſed of Lands in Fee in A. and poſſeſſed of a Term for 
Years in B. deviſes all his Lands, Tenements and real Eſtate in A. and 
B. to J. S. and his Heirs. This will not paſs the Term, eſpecially if 
there be another Clauſe in the Will, which diſpoſes of the perſonal 
Eſtate. Hil. Vac. 1729. Davis and Gibbs in Dom" Proc, on an 

Appeal from a Decree made per King, C. which was affirmed, with 
200 J. Coſts. 3 Will. Rep. 26. 

35. J. S. having Lands of Inheritance in B. and C. and a Mort- 
gage in D. and Lands extended in E. on a Statute by Will deviſed 
all his Credits and Mortgages to his Executors; and afterwards deviſes 
all bis Meſſuages, Lands, Tenements, &c. and all his real Eflate what- 
foever in B. C. D. and E. to R. W. and F. S. for their Lives, and 
after their Deceaſe to their Heirs, &c. Lord Chancellor King decreed 
the Mortgage and extended Lands in D. and E. to the Executors ; ſay- 
ing this Caſe differed from the Caſe in Cro. Ca. 292. Roſe and Bartlett; 
where a Man was ſeiſed of a Term for Years in A. and having no 
other Lands there, deviſed all his Lands in H. It was adjudged that 
the Term for Years paſſed ; for in that Caſe Lord Chancellor ſaid, if the 
Term had not paſſed, the Will had been intirely void. Whereas here 
it ſtands well for Part; and therefore affirmed the Decree made at the 
Rolls. Hl. 3 Geo. 2. Davis and Gibbs, G1bb. Rep. 116, 117. 

36. A. deviſes to his Wife all his Houſhold Goods and other Goods, 
Plate, and Stock within Doors and without, and bequeathed the Reſ- 
due of his perſonal Eſtate to J. S. The Teſlator's Ready Money and 
Bonds do not paſs by the Word Goods. Decreed King, C. Eaft. 1731, 

(a) It was Moolcomb and Woolcomb (a), 3 Will. Rep. 112. 


contended 

that the Deviſe of all the Teſtator's Goods ſhould carry all his perſonal Eſtate, Omnia bona being Words 
of the largeſt Extent and Signification with regard to Perſonals. Anſwered, that if the Deviſe of all the 
Teſtator's Goods were to be taken in fo large a Senſe, it would then fruſtrate and make void the Bequeſt of 
the Reſiduum, which would not be allowed. That it ſcemed reaſonable that the Words other Goods ſhould 
be underſtood to fignify Things of the like Nature with  Hou/old Goods, to the End the whole Will might 
have its Effect; and conſequently that the Teſtator's Ready Money and Bonds ſhould not in this Caſe paſs by 


the Word Gzeds, but ſhould go to the reſiduary Legatee. And of this Opinion was King, C. MS. Rep. in 
S. C.——3 Hl. Rep. 112. in S. C. held accord, 1 


37. F. S. by Will gives all his Houſbold Goods and Implements of 
Houfl.ould to A. in or about his Daeelling-houſe ; and the Reſidue of 
his per/6nal Eſtate he gave to B. and C. equally to be divided between 
them, and made them Executors. The Malt, Hops, Beer and Ale, 
in the Houſe, de not paſs; for thefe Things are Victuals, and whoſe 
Uſe is in their Conſumption, and therefore cannot in their common 
natural Senſe be taken to be Houſhold Goods, and paſs under that 
Denomination, but ought to be delivered over by 4. the Teſtator's 
Widow to the Executors the refiduary Legatees.— Neither will the 
Guns and Piſtols that were in the Houſe, if uſed in riding, or ſhoot- 
ing of Garne, paſs to A. by the Words Houſhold Goods; tho' they may 
in {ome Senſe be ſaid to be ſor the Defence of the Houſe ; but the 


3 | Clock, 
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Clock, if not fixed to the Houſe, ſhall paſs. Decreed by Talbot, C. Trin. 
1734. Slanning et al and Style, et econt”, 3 Will. Rep. 334, 335. 
8. A. deviſes 6000/. South-Sea Stock to F. S. and the Teſtator 
had but 5360 J. South-Sea Stock. No more than the 5360 J. ſhall 
paſs, and the reſt of the Teſtator's perſonal Eſtate not be obliged to 
make it up 6000/. But it might be otherwiſe if the Teftator had no 
Stock at all; whereas'the Stock he was then poſſeſſed of does in ſome 


Meaſure ſatisfy the Will: Decreed firſt by the Maſter of the Rolls, 
and afterwards affirmed by Talbot, C. on an Appeal. Mich. 1735. 


Aſhton and Aſhton (g), 3 Will. Rep. 384. "tg [ 2 _ 
"mm Lord Chancellor laid, It is ſettled, that if there is a Limitation 23,75” 


over of a perſonal Eſtate, after that which would have been a plain #7. 4, Ce. 
veſted Eſtate Tail, if it had been a real Eſtate, he that would have QC" * 
been intitled to have been Tenant in Tail, if it had been in Cafe of 
a real Eſtate, ſhall be intitled to the abſolute Property in the perſonal 
Eſtate ; ſo that it ſhall, go to his Repreſentatives, and the Limitation 
over will be abſolutely void. But in the Reaſon of the Thing, there 
ſeemed to his Lordſhip to be a great Difference between ſuch Sorts of 
Limitations that are veſted ones, and Limitations of this Sort that are 
contingent. In thoſe Caſes where they are veſted, the Party truſts to 
no Event, and nothing is put as doubtful, As if a perſonal Eſtate is 
bequeathed to A. for Life, the Remainder to B. and the Heirs Male of 
his Body; (and B. is a Perſon in Efe ;) the Remainder to C. the whole 
Remainder in that Caſe is veſted in B. and C. by no Poſſibility can 
ever take any Part of this Eſtate, But where the Limitation is in its 
Creation a contingent one, the Party truſts to the falling out of the 
Contingency. And his Lordſhip's preſent Opinion was, that accord- 
ing to the Event of that Contingency, the Limitation over would be 
200d or bad; namely, if that which would have been a contingent 
Remainder in Tail, had it been in Caſe of a real Eſtate, becomes a 
veſted one during the Lives of any of the Tenants for Life, or if a po- 
humous Child would have had the Benefit of the Remainder, had it been 
within the Statute of /. 3. then the Remainder over would be bad; 
but if no ſuch Contingency happens, the Remainder over will be good. 
Per Lord Chan. Hardwicke, in the Caſe of Gower and Groſvenor, 
Eaſt. 1740. Barnard. Chan, Rep. 58, 59 

40. Deviſe of my ſtrong Box and all that is therein, and all in 
Cheſts and Cabinets, and all that is therein, to my Daughter E. There 
was a Frame fixed to the ſtrong Box, in which were Drawers that 
contained Bank Notes and other Things of Value; and the Frame was 
ſo fixed with Screws to the Box, that it could not be ſeparated without 
opening the Box; yet decreed that what was in the Frame ſhould 107 
paſs, but the Frame with the Conſent of the Executor was given to 
E, Upon an Appeal to the Houſe of Lords, this Matter was com- 


promiſed March 15, 1744. Lord Paget and Duke of Bridgwater, 
Vin. Abr. Tit. Deviſe, (K. b.) Ca. 24. 


(F) What will paſs by the Wozd Lands. 


1. F a Man deviſeth Lands that are in Mortgage, the Equity of Re- 
| demption will paſs to the Deviſee; and ſo if Copybolds that are 
in Mortgage are deviſed, the Equity of Redemption ſhall paſs. Trin. 
168 1. Anon. 2 Freem. Rep. 65. | | 

2. Money articled to be laid out in Lands, and to be ſettled, &c. 
ſhall in Equity be eſteemed as Land, and may be deviſed as ſuch, 


ſubject 
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ſubject in the firſt Place to the Ules declared in the Marriage Settle. 
ment. Per Lord Keep, Harcourt, , who declared it to be his prefent 
(a) Vide 1 Vel, Opinion. Mich. 10 Ann. in the Caſe of Shorer: and Shorer (a), 


Eq. Abr. 175. Lucas's Rep. 39. | 


Ca. 5. Lingen 3 5 1 | 
and Souray (a), S. P. and ſeems to be S. C.———(a) Vide alſo the Caſe of Lingen and Souray, Prtc.' in Chan. 


400. and 1 Will. Rep. 172,—in which laſt Book this Caſe is more fully reported, and agreeable to the Regilter's 
Book, 3 Will. Rep. 221. in a Note.—lt is obſervable that the Huſband might have deviſed this Money (ſubject 
to his Wife's Eſtate for Life) either as real or perſonal Eſtate, according as he ſhould have ſignified his In- 
tention. Thus in his Will if he had deſcribed it as ſo much Money agreed to be laid out in Land, this would 
have been ſufficient to have made it paſs as perſonal Eſtate, and by a Will not atteſted by three Witneſſes ; 
but without ſuch a particular Interpoſition of the Teſtator manifeſting his Intention, it remained as Land, and 
conſequently belonged to the Deviſee, or Repreſentative of the real, not of the perſonal Eſtate, Determined 
in the Caſes of Croſs and Addenbroke, Hil. 1719, Fulham and Jones, Mich. 1720, both by the Lord Parke. 
But more particularly in the Caſe of Edwards and the Counteſs of Warwick, 3 Will. Rep. 221, in a Note by 


the Editor, 


3. A ſurviving Truſtee, to preſerve contingent Remainders, by his 
Will deviſed as follows: As to ſuch Eſtate as tbe Lord had beſtored 
ce upon him, he deviſed Part to J. S. and his Heirs, and all the reſt of 
ce his real Eſtate he deviſed to his Wife and her Heirs.” His Ho- 
nour held, that tho' this be a Truſt Eſtate, yet the legal Eftate being 
in the Deviſer, in the Eye of the Law it is bis Eſtate and his Pro- 
perty, and therefore paſſes by the Deviſe of his Eſtate; and if the 
Deviſor had deviſed al/ the Land which he had been ſeiſed of, the Truſt 
Lands would certainly have paſſed. Neither can there be any Incon- 
venience in ſuch Conſtruction ; for as the Teſtator himſelf was a Truſ- 
tee, ſo ſhall his Deviſce alſo be a Truſtee to preſerve the Remainders. 
Mich. 1723. Marlow and Smith, 2 Will, Rep. 189, 199. 5 
in. Abr. Tit. 4. A Deviſe of Lands will paſs Fee-Farm Rents or any other Right 


2 p. out of Lands. Per Cur', Mich. 10 Geo. 1. in Caſu Acherley and Ver- 
205. Note to non, 2 Mod, Ca. in Law and Eq. 68, 78. | 8 


„ | 
and by the Name of Lands, Lands articled to be purchaſed, paſs, Bid. 


One has no Land in A. but has Tithes there, and deviſes all his 
Lands in A. The Tithes, as they are iſſuing, out of the Land, and 
Part of the Profits thereof, ſhail paſs, Mich. 1735. in Caſu Aſhton 
and Aſoton, 3 Will. Rep. 386. Cites Leon, Rep, | 


90 IFa Mar (G) What will paſs a Reverſion (5) And what 
4, #- the Reſidue of an Eſtate real or perſonal, 


Life z yet he - 
ſhall have the Reverſion too, Per Lord Keeper, Ea. 1701. Pres. in Chan. 163. 


Rep. of Cafes I. AA MAN ſeiſed of a Reverſion expeftant on an Eſtate for Life, 
7 R. Temp. deviſes it, and afterwards Tenant fer Life dies, and then the 
"© ip Teſtator dies, yet it paſſes. Per Holt, C. J. Mich. 6 Ann. in Caſu 


S. C. and P. 
Per Holt, C. J. Broncker and Cole, Holt's Rep. 248. 


— 90 it is of | 
Lands in Neverſion expettant an an Eſiate tail, and before his Death the Tenant ir. Tail dies without Iſſue, there 


Lands will paſs, %s a Rewerfion only at the Time of making the Will, becauſe he is ſciſid at the Time as much 
as he can be, and it is a certain preſent Intereſt, tho" to commence in futuro, and all the Eſtate he could give 
he intended him. Gib. 231, S. C. and P. Per Holt, J.— 1 Salk. 237, S. C. and P. agreed per Cu”. 


1 


* Rep. 2, A Man ſciſed of Lands in Fee, made his Will, and thereby gave 
5 ſeveral Legacies, and then bequcathed in theſe Words, I grve the 
** reft of my tate, Chattels real and perſonal, to J. S.“ Reſolved 
per Harcourt,” C. that nothing but his Chatrels paſſed by the Word 
Eftate. Hil. 11 Ann. Anon. Vin. Abr. Tit. Deviſez (O. b.) Ca. 7. 
3. F. S. being ſeiſed in Fee, by Will directed his Debts and Fune- 
ral Charges to be paid, and gave E. his Wife Power to ſell his Lands, 
| I | Ec. 


— — 
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Se. (if Need be) for Payment of the ſame, and then to pay ſuch Le- 
gacies as are given by his Will; among which he gives his Wife 1000/7. 
to be by her detained out of the firſt Money that could be raiſed 
by the Profits or Sale of his Eſtate, after Payment of his Debts, and 
the Reſidue of his Eſtate after Debts and Legacies paid, he gave to 
her, and made her ſole Executrix, and died. Cowper, C. was clear 
of Opinion, that a Fee paſſed by the Deviſe of all the reſt of his 
Eſtate to his Wife, ſubject to Payment of his Debts, c. His Lord- 
(pip alſo held, that where a Man deviſes all his Eſtate, Goods and 
Chattels, and no Mention had been made before in the Will of Lands 
of which the Teſtator was ſeiſed in Fee, a Fee Simple will not paſs, 
but where a real Eſtate is mentioned before in the Will, and then 
ſuch Words follow, a Fee paſſes, Mich, 1 Geo. 1. in Chan, Cliffe et 
alii verſ. Gibbons, Kadwell et alios, 2 Lord Raym. Rep. 1324. 

4. F. S. having a Daughter M. an only Child, married to Plaintiff, 
and Plaintiff having Iſſue by her three Daughters, J. S. by Will, after 
the Deviſe of ſeveral Parts of his real and perſonal Eſtates to ſeveral 
Perſons, deviſed the Refidue of his real and perſonal Eſtate to Truſtees, 
their Heirs, Executors and Adminiſtrators, in Truſt to pay and apply 
the Produce and Intereſt thereof for the Maintenance and Benefit of ſuch 
of his Grandchildren by his ſaid Daughter as ſhould be living at the Time 
of his Deceaſe, until they fhould come to the Age of twenty-one, without 
making any farther Diſpoſition, only directed, that , all his Truſtee; 
ſhould die, then in ſuch Caſe Plaintiff his Son-in-law fhould be a Truſtee. 
Macclesfield, C. held, that the Intention was moſt plain that the Grand- 
children ſhould have the Surplus both of the real and perſonal Eſtate, 
after their Age of twenty-one; and ſaid, it is true there is a Proviſion 
for the Children by the Marriage Settlement, but that is not to take 
Place 'till after their Father's Death; that it was plain, the Teſtator 
gives all away from M. his Heir at Law by veſting the whole Eſtate 
in Fee, as well as the legal Property of the perſonal Eſtate, in 
Truſtees, which he would not have done, had he intended any 
Thing to remain to M. Not only the Intereſt but the Produce of 
the real and perſonal Eſtate is to be applied by ſuch Truſtees; and 
that to help this, the Word (Produce) thall be taken in the /arger 
Senſe, and then will ſignify whatever the Eſtate will yield by Sale or 
otherwiſe; and this Caſe is ſtronger in regard Plaintiff is to be a Truſ- 
tee in Caſe the other Truſtees ſhall all die, but that it cannot be in- 
tended that the Plaintiff was to be a Truſtee for himſelf, or for what The Caſe of 
himſelf would be intitled to, ſhould it come to M. his Wife. Mich. Abe (a) 


1723. Newland and Shephard, 2 Will, Rep. 194. 1 Vent. 239. 
| 15 applicable 

to the preſent Caſe, where the Court conſtrued a Will againſt the expreſs Words, in order to make it take 

Effect according to the lutention. (a) Cited in the Caſe of Hewitt and Ireland, 1 Mill. Rep. 427. 


5. A. gave ſpecific Legacies to his three Daughters, and having given 
other Legacies to others, he gave all the Reſidue of his Eftate to W. R. 
&c, in Truſt to increaſe bis Daughters Portions. (b) This gives the (2) Theſe 
Daughters a Fee. Decreed Eat. 10 Geo. 1. in Chan. Anon, 2 Mod. e 


Caſes in Law and Eq. 92. „ tator intended 

| to paſs the In- 
heritance immediately, otherwiſe the Daughters might never get any Thing by it ; for which Reaſon it was 
decreed, that the Inheritance did paſs. Bid. MS. Rep. S. C. accord”. 


6. A Deviſe of Lands to B. and his Heirs for ever, upon Condi- 
tion to pay all my Debts, Legacies and Funerals; and if he do net 
pay them, then 1 deviſe the Premiſſes to C. (the Defendant) and ber 
Heirs for ever; and as to all the reſt and Reſidue of my real and per- 

Vo L. II. 2 ſonal! 
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queath to the ſaid C. and her Hes. The Deviſee B. died before the 
Deviſor, ſo it was a lapſed Legacy. The Court held, that C. could 
not take by theſe Words, 4. the reſt and Reſidue of my real and 
e perſonal Eftate, not deviſed or unbequeathed,” the Lands deviſed to 

B. for it muſt be expounded, the ret and Reſidue of the Lands un- 
deviſed at the Time of making the Will, and not at his Death, Eaſt. 
2 Geo. 2. Roe and Fludd, C. B. Forteſc. Rep. 184. 

7. Sir Robert Bridges by his Will gives ſeveral Legacies to his Daugh. 
ter and other Relations, and then follows this Clauſe: I give the Re. 
mainder of my Eftate, viz. my Bank Stock, India Stock, South-Sea 
Stock and South-Sea Annuities, io my Son B. Bridges, and I do hereby 
make him ſole Executor. Queare, it theſe Words all my Bank Stock, &c, 
do reſtrain the general precedent Words, the Remainder of my Eftate ? 
King, C. was of Opinion, that the latter Words which came under the 
viz. do not reſtrain the general Words precedent (the Remainder of my 
Eſtate) but were added by way of Enumeration, or Deſcription of the 
main Particulars whereof his Eſtate did conſiſt, and not to reſtrain 
the Word Eſtate to thoſe Particulars; and the rather, becauſe imme- 
diately after follow the Words, and J do hereby make him ſole Exe- 
cutor of this my Will, And when he diſpoſes of the Remainder of 
his Eſtate, it is plain he did not intend to die inteſtate as to any Part 
of it. Decreed that the Son was intitled to all the Reſidue of the 
Teſtator's Eſtate, Hi. 2 Geo. 2. Bridges and Bridges, Vin. Abr, 
Tit. Devi/e, (O. b.) Ca. 13. 

8. A. was ſeiſed of the Reverſion in Fee of Houſes of the yearly 
Value of 264 /. lett out on Building Leaſes at a Ground Rent of 291. 
a Year, A. had Iſſue B. his eldeſt Son, and C. D. and E. younger 
Children, and deviſed to C. ſo much a Year of 29 J. a Year Ground 
Rent in Red-Lyon Square, to him and his Heirs and Aſſigus for 
ever; and deviſed to D. and E. in the very fame Words, which in all 
amounted to the 29 J. and deviſed to B. whom he called his andu- 
tiful Son, 51. a Year out of ſome Lottery Tickets. It was argued 
whether this ſhould carry the Inheritance or not. The Court thought 
it a new and difficult Caſe, and ſo it ſtood over to the next Term. 
Trin. 2 & 3 Geo. 2, C. B. Mandy and Mandy, Fitx-Gibb. Rep. 70.— 
Afterwards Judgment was given for the younger Children againſt the 
Heir at Law per tot” Cur', and Error brought in B. R. id. 288. 

9. A. having Lands in D. and S. conveys the Lands in D. to B. 
in Tail, Remainder to his own right Heirs; then he deviſes all his 
Lands in S. and el/erobere, not formerly ſettled, to C. and his Heirs 

(a) 3 2 for ever, By this the Revertion paſſes of the Lands in D. (a) De— 
ml be 42 creed Mich. 4 Geo. 2. Chefler and Cheſter, Gibb. 150. If there had 
cord by the been any Lands or Skirts of Land, lying out of the Places mentioned 
Opinion of in the Will, to ſatisfy the Word elſexcbere, it might make a Difference. 
King, C. and Bid. Raymond, C. J. Reynolds, C. B. and Price, J. Tbid. 61. 
the ſaid 10. The Words Rejidue of Eftate, do not always nece//arily imply 
Judges. that any Thing was before thereout diſpoſed of; for they are merely 
IWords of Courſe, always inſerted by the Penner of the Will, whether 
there be any precedent Bequeſt or not, and 77 Truth are never tmpro- 
fer, becauſe no Executor can be ſaid to take more than the Reſidue, 
it being 1mpofſible for a Man to die without leaving ſume ſmall Debts 
behind him, ot if it could be fb, the Funeral Expences muſt akcays be 
born by the Executor, Per his Honour, 4 Nov. 1738, in Caſu Miles 
and Leigh, Jin. Abr. Tit. Deviſe, (O. b.) Ca. 14. 


3 ip What 


Deviſes. 


— 


(4) What Perſons ſhall take by the UWozd 
heir; — Heirs Male;—Chtidzen, &c. 


I. A Deviſed a Term for Years for his Daughter and her Children (ſhe 2 Han. 186. 
then having three Children) and alſo to ſuch other Children as ſhe _—_ * 
ſpould have, and the Children of thoſe Children; the having other Chil- Allen, S C. in 
dren afterwards, the Queſtion was, whether they ſhould have any #4 vers. 
Shares? And it was, held, that the Woman and her three Children 
took jointly each a fourth Part, and that the after-born Children took 
nothing. And that theſe Words were Words of Linitation, and not of 
Purchaſe; and it is as much for the-J#/ife's Part, as tho' it had been 
given fo her and the Heirs of her Body, Mich. 1692. Anon. MS, 
LW «+ (17 1-29 Bom 5 
6 4 Deviſe to J. S. for Life, and if he ſhould have any Iſſue, then to 
fuch Iſue and their Heirs, J. S. has Iſſue two Sons. Per Treby, 
C. J. the eldeſt will tate a Fre. But Powell, J. ſaid, that both would 
tale; becauſe ue is a collective Word, and it would not have been 
void for Uncertainty. Faſt. ꝙ W. z. in Caſu, Luddington and Kime, 
1 Land Raym.203, 20²⁰ꝗfc0 d | 
3. And for Default of ſuch Iſſue, I give the Remainder of my ſaid 
Efiate to the Heirs Male of the Body of J. L. lawfully begotten ; E. L. E. L. is in ths 
happens to be living at the Time of the Remainder taking Place, yet the Dragnet: 


Heir apparent ſhall take. May 27, 1714. Darbiſon and Beaumond, 
Vin. Ar. Tit. Deviſe, (U. b.) Ca. 5. 


4. By a Deviſe to Children and Grandchildren, none can take but 
thoſe who are in Ee at the Time of making of the Will, unleſs 
there are future Words which ſhew the Teſtator's Intent. Agreed per 
Counſel & Cur', Eaſt. 1717. Northey and Burbage (a), Prec. in (a) Vid: Ca. 
Chan. 470. 5 Yo R P. 
$5. J. S. deviſed 3000/. to all the natural Children of B. his Son 
by M. Parker, C. inclined that a natural Child in ventre ſa mere 
could not take, for that a Baſtard, cannot take till he has got a Name 
of Reputation of being ſuch a one's Child, and that Reputation can- 
not be gained before the Child is born. Hl. 1718. Methom and 
Duke of Devonſhire, 1 Will. Rep. 530. 
6. F. S. ſeiſed in Fee, deviſes his Lands to his Grand-daughter (be- 
ing bus Heir at Law) for her Life, Remainder to his own right Heirs 
Male for ever, and dies, leaving his ſaid Grand-daughter, and allo a 
deceaſed Brother's Son, being the next in the Male Line; which Ne- 
phew brought his Bill againſt the Grand-daughter f perpetuate the 
Teſtimony of the Will and for the Writings, and to flay Waſte. De- 
fendant demurred, for that by the Plaiatiff's own ſhewing he had 2s Title 
to the Reverſion or Inheritance of the. Premiſſes ; and allowed, for per 
Macclesfield, C. the Words ( Heirs Male) muſt be intended Heirs Male 
of the Body, and wopld never extend is an Heir Male of any collateral 
Line; and it not being ſaid in the Will Heir Male of his Body, or 
bis Name, the Grand-daughter, who was his Heir at Law, might 
have an Heir Male, tho' not of his Name. As to the Caſe 
of Brown and Barkham (O), cited for the Plaintiff, his Lord/bip ſaid ( 2 Torn. 
that was merely of a Truſt, but the principal Caſe is that of a lege 1 
Eſtate, where the Rule of Law, that has ſo long prevailed and been 461. bd 
taken for granted, muſt be obſerved, vis. that he who claims as Heir 
Male by Purchaſe muſt be Heir as well as Heir Male. Beſides, this 
differs from the Caſe of Brown and Barkham, the Remainder being 


there 
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there limited to the Heirs Male of the Body of Sir Robert Barkham 0e 
. Grandfather, whereas here the Deviſe was to ite Heirs Male, without. 
8 589. laying f any Body. © Euſt. 17a 2. Dawes” and Ferrers (a), 2 Will, 
Eaſt. 1722. Rep.-1, 3. | * e 8er nee : 


Dawes and a Wu 
Ferrars, S. C. accord, but ſays nothing about a Caſe being ordered to be ſtated for the Opinion of the Judges, 


(as after mentioned) no more than Mr. P. Milliams does; but Lord Chancellor ſaid, this Point had been ſettled 
in all the Courts at We:/tminfter-hall, and therefore it was dangerous mow to ſhake. it, tho his Lordſvip ſaid he 
thought Sh/ly's Caſe not agreeable to Reaſon; and that Auderſon, who repofis the S. C. ſays, the Judges gave 
no Reaſon at all for their Opinions, tho“ Lord Cote had made fo large a Report of their Arguments ; but 
however weak it was at firſt, the Law has been taken, accordingly ever {fince; and, i, i dangerous, to. remoye 
ancient Land Marks ; and ſaid, it was no Matter what the Law was, ſo, it be known, and his Lordſhip ſaid, Why 
don't you bring an Action of Waſte, and aſcertain the Will at Law? Demurrer allowed. bid. 595. 
Vin. Abr. Tit. Deviſe, (W. b.) P. 317. S. C. (in a Note) cites it from a MS, Rep. ſays, it was upon the Will 
of G. Dawes, who deviſed as above to his Grand. daughter the Lady E. Bulkeley, Remainder to his own Heirs 
Male. A Bill of Review was afterwards brought to reverſe the Decree, in which D. Gwyn, P. Gwyn, and 
E. Williams, Infants, by their next Friend, were Plaintiffs, 'and John Hooke, Eſq; Defendant, when the Caſe 
appeared to be thus : That in 1729 the Lady Bu/teley intermarried with Defendant Hooke, but before their In- 
termarriage, by Indentures of Leaſe and Releaſe, dated 18 and 19 Nov. 1729, the Lady Bu/kely did grant and 
convey the ſaid Premiſſes to a Truſtee, 70 the Uſe of herſelf till the ſaid intended Marriage, and then to the 
Uſe of the Defendant and Lady Bulkeley for their Lives, and the Life of the longer Liver of them; and after 
the Deceaſe of the Survivor of them, then to the Uſe. of the Defendant, his Heirs and Aſſigns for ever—i— 
Lady Bulkeley died without Iſſue 8 May 1736, and thereupon the Defendant entered on the real Eſtate of the 
ſaid G. Dawes—16 May 1738, the Plaintiffs, the three Great Grandchildren, and Heirs at Law of F. Dawes 
the Brother of the ſaid G. Dawes, by their next Friend brought their Bill againſt the Defendant, ſtating. the 
Will of the ſaid G. Dawes and their Pedigree, as above, and praying (int al!) to be let into Poſſeſſion of the 
ſaid Premiſſes. The Defendant by Anſwer made Title to the Premiſſes under the ſaid Indentures of Leaſe and 
Releaſe. 18 Nov. 1740 the Cauſe was heard before the Lord Chancellor Hardgwicke, : when his Lordſhip or- 
dered that a Cafe ſhquld be made for the Opinion of the Court of King's Bench, and that the followi «7 Que- 
ſtion ſhould be ſtated thereon, vi. — Whetber by Virtue of the Will of the ſaid C. Dawes, dated 14 Now, 
1693, the Plaintiffs are intitled to the Eſtate in Queſtion? And Lee, C. J. Chapple, Wright and Deniſon, 
Juſtices, upon hearing Counſel on both Sides and Confideration of the Caſe, were of Opinion, that the Plaintiffs 
were 79t intitled to "the Eſtate in Queſtion by Virtue of the ſaid Will, for they conceived that F. Daves the 
Brother of the Teſtator, under whom the Plaintiffs claimed, could not take by the Deſcription of the right Heir 


Male of the Teſtator. This Opinion was delivered Feb. 1, 1743. 
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7. Deviſe of Lands to the Mother for Life, Remainder t her Chil- 
dren, &c, She had then one Child; and about four Years afterwards 
Teſtator made a Codicil, at which Time ſhe had two Children more, 
| This Deviſe is a future Deviſe, and takes in the Children after born. 
(2) Fi P. 11 Geo. 1, Bateman and Roach (b), 2 Mod. Caſes in Law and Eg. 
lo4. Ben F 3 Y 
5 A. having had ſeveral Children, ſome of whom being dead, 
leaving Children, by Will bequeathed the Surplus of his perſonal Eſtate 
" equally to his Son James and to his Son Peter's Children, to his Daugh- 
ter Traverſe and to his Daughter Webb's Children, and his Daughter 
Man, and made B. his Executor. At the making of the Will Peter 
was dead, leaving ſeveral Children; Webb the Daughter was living, 
but her Huſband being in low Circumſtances, the Teſtator by his Will 
made ſome Proviſion for her ſeparate Uſe. King, C. at firſt ſeemed 
Alis, inclinable that the Children (c) ſhould take per S7rrpes only, yet at 
838 length he decreed that James and the Children of Peter and Traverſe, 
nal. and the Children of Webb and Man, (being in all fourteen) ſhould 
each of them take per Capita, as if all the Grandchildren had been 
named by their reſpective Names. That the Children of Webb could 
not take according to the Statute of Diſtributions, or in Alluſion there- 
to, as ſhe was living, and ſo her Children could not repreſent her; and 
to determine, that the Grandebildren ſhould take per Stirpes, would 
be to go too much out of the Will, and contrary to the Words, when 
the Meaning of the Teſtator might be according to his Words, and 
that Meaning a reaſonable and ſenſiblè one. Mich. 1726. Blackler 
and ne,, ee 
9. J. S. by Will gives 500 J. to the Relations of B. t be divided 
equally between them ; B. had at the Teſtator's Death two Brothers 


Devi iſet. 
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ping, and ſeveral. Nephews and \Nieces by another Brother; King; 
C. ſaid, that as the Teſtator had directed the 500 J. to be divided 
equally among them, he could not direct an unequal Diftribution, and 
accordingly decreed them to take per Capita. Mich. 1734. 7 bind! 
and 22 9255 in Eq. T, emp: Talbot 2 51 


i 9 


1) Jn Caſe of a Deblle to an Heir, where he 
thall take by De vile, and where by Delcent. 


. 3. bad Iſſue only two Daughters, one whereof was dead, and 

left Iſſue B. her Heir, and one of the Coheirs of the ſaid J. S. 
J. §. deviſes the Eſtate to B. and his Heirs; and if B. ſhould take one 
Moiety by Deſcent, and the other by Purchaſe, or the whole by 
Purchaſe, was the Queſtion ; and it was adjudged (on a Caſe fated) 
that he took the whole by Purchaſe. Trin. 1703. Rawjton and Read- 


a Prec. / Chan. 222. | i | (a) 1 Salt. 
mg ( ), 5 enn 242. Hil. 1 
Aun. B. . \ Randing and Reſon, s. 0 gates Kees A. has two Daughters B. and C. B, has a Son, and dies, 
A. deviſes the Land to the Son and his Heirs., The Son takes the whole by Deviſe, and not a Moiety by the 
Deſcent as Heir, and a Moiety by the Deviſe; for there can be 9 fuch Deſcent as the Deſcent 4 a Miiely to one 
Coparcenet as Heir, but the r 11 70 all, 


2. J. 8. being feiſed in Fee of Copyluld Lands, ſurrendered to the Ms: os. S. C, 
Uſe of his Will, and afterwards deviſed theſe Lands to his Wife, and Wee 
died. The Widow was admitted to her and her Heirs, S. and 1 
wards married Tiigg, and then! ſhe ;ſurrendered to the Uſe of her Will, 
and deviſed the. ſune to her Daughter Fane Trigg, who was her Heir 
at Law, and then died. The Daughter was never admitted. The 
Queſtion was, whether Jane the Deviſee took by Deſcent or by Pur- 
chaſe ? For if by Purchaſe, then the Defendant Trigg being of her 
Blood. hath a Right; but, if ſhe took by Deſcent, then the Plaintiff 
being of the Blood of her Mother, the. Teſtatrix, hath the Right, 
Reſolved, that Fare was in by Deſcent, becauſe ſhe was Heir at Law 
to the Teſtatrix ; and that where two Rights meet together in one 
Perſon (as they did in this Caſe) the one being by Deviſe and the other 
by Deſcent as Heir at Law, the Deſcent is the moſt noble Means 10 
come to an Eſtate, and therefore the Law adjudges that the beſt Title 
frall fund. New, 7 Geo, I. Smut and Trigg, 1 Mod, Caſes in Law 
and E | 

I here a Fealgenrt is — to ſeveral Uſes, the Rever/ion in 
Fee Io the Heirs of the Feoffor, in ſuch Caſe the Heir ſhall take the 
Reverſjon by Deſcent, becauſe it was Part of the old Eſtate of the 1 . 22. 7. 
Feoffor ; for ſo much of the Uſe of the Lands which he did not diſ- 23.“ 
pole of by the Feoffment, {till remained in him as Part of the old Eſtate. 
hut if a Man deviſe any other Eſtate to the Heir at Law than 
what he was to take by Deſcent, as if the Teſtator deviſeth a leſs Eftate 
{9 him, or an Eſtate in Fee to ariſe upon a Condition, there it is other- 
wiſe, Per Cur. Ibid. 

J. S. ſeiſed in Fee of a real Eſtate as Heir on the Part of his 
Mother's Side, and being alſo ſeiſed in Fee of an Eſtate of 4 /. per An- 
num, as Heir to his Father, deviſes all theſe Lands to Truftees in Fee, 
in Truſt to pay ſeveral Annuities and Charities, and the Refidue of the 
Profits (after Payment of the Annuities) to go to the right Heirs of his 
Mother's Side. Proof was admitted that at the Time of making of 
the Will the Teſtator declared the Heir of his Mother's Side ſhou'd have 
bis Eftate, becauſe it came from thence. It was objected, that it the 

You. II. 1 Will 
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Will ſhould be e in ſuch N as tg Indile the How: of of 
the Mother's Side to the Eſtate, ſuch Will; would, be void and ugg. 
tory, becauſe without any Will the Lands would, go'to the Heir of 
the Mother's Mother, who was the Heir at Law tog this Eſtate, the 
Heir of the Mother's Father having none of the Blood of the firſt Pur. 
(a) 1 yt. 12. Chaſer (a). But Macclesfield, C. ſaid, that the Teſtator giving ſeveral 
Annuities and Charities, and then ſaying that the, Reſt due of the Profits 
ſhould go to the right Heirs of the Mother's Side, was only as if he had 
ſaid, % far I diſpoſe of my Eſtate, and ky fo much 'of it go from my 
ry Heir, who otherwiſe would have had it; but I will not diſpoſe of i 7 
% any further from the Heir at Law of the Mother Side, whence it 
* came, and where it ſhould go, in Caſe I ſhould, not give it away.“ 
Alſo there might be Reaſon to uſe theſe Words, and they are not Bu- 
gatory, becauſe as the Devile is only of Annuities and Charities, with- 
out any particular Words, expreſſing the - Deviſes to the Truſtees only, 
they, had it not been for theſe latter Words, might themſelves and 
in their own Right have been intitled' to the Premiſſes. Decreed 
(6) His Lord. (without any Doubt) in favour of the Heir of the Mother's Side (6). 
ip obſerved, 
As to the Lands of 41. per Annum, his Lordſhip was of Opinion, 


very little was 


to be ſaid for that the ſame Words might be taken (c) dj 41 itriputively, (wiz.) That the 


= AA Lands which came by the Mother's Side: ſhould return to the. Heirs 
Father, who of the Mother's Mother; and that the Lands which deſcended from the 


in this Caſe Father, ſhould return to the Heirs of the Father, in the ſame Man- 


. h } 2 . . 
Heir Corral ner as if there had been no Diſpoſition made thereof, and they had 


(for the Heir been left to deſcend ; at leaſt ſo far was clear, that this ſmall Eſtate 
General mult muſt contribute in Proportion to the Charities and Annuities ;/ but it 


Father" ide being of ſo ſmall Value, the. Counſel. did not inſiſt upon having the 


and not of the Opinion of the Court about it, nor was the Heir General of the Teſta- 
Mother's Fa- 
tor a Party to the Suit. Eft. 1 3. Harris and Biſhop of Lincoln, 


ther ) nor the : 
3 2 Will. Rep. 135. 

oc, (ix 
to theſe Lands; for the Heir as to theſe Lands was the Heir of the Mother's Mother, * whom they de- 
ſcended ; ſo that the Heir of the Mother s Father was neither Heir Be. nor quoad hoc to the 170. that 
laſt died ſeiſed, wiz. J. &. 139. (c) * Froth' and Chapman, 1 Will. Rep 


* 


Where a Deviſe was 10 the Wi ifs, then 70 A. (who 1 was Heir at 


Law) and his Heirs, paying 1001. when he ſhould come into Poſſeſſion. 
A. died in the Life of the Wife. Decreed that the Heir at Law of A. 


is chargeable: with the 100 J. he taking only by Purchaſe and not by 
Deſcent, 4 Nov. 1738 at the Rolls. Miles and — Vin. Abr. Tit, 


Deviſe, (P. c.) by way of Note to Caſe 3. 
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(K) Of execuroy Devifes (a); And here of the . 


* 


/ 12 7 I | | tory Deviſe is 
_.. Limitation of the, Truſt of a Term. ure la. 
wy 1 ' | \ tereſt, which 
cannot veſt at the Death of the Teftator, but depends on ſome Contingency, which "muſt happen before it can veſt, 
Gilb. on\Deviſes, 41. Since the Statute of Wills: (a) and Statute of Uſer, executory Deviſes and ſpring- 


ing Uſes have been allowed of, Theſe were firſt allowed of with reſpect to the Teſtator or Party himſelf; after- 
wards it came to be allowed of to other Perſons ; and therefore at this Day in Dewiſes and Limitations of 


Uſes an Eſtate may be limited over to a third Perſon, hon the Defraſance of 'a former Eftate in Fee, if ihe Cond;- 
tion be not too remote in Point of Time; and tho' there have been Words found out to fave in Appearance the 
Maxims of the Common Law, yet in Efe# and in Truth the very Benefit and Advantage of the Condition is 
paſſed over to a third Perſon, notwithſtanding the Maxim of Law, that a Stranger cannet tale Advantoge of a 
Condition. Per Lord C. Parker, Mich. 5 Geo. 1. in the Caſe of Marks and Marks, Lucas's Rep. 423. 
(a)' 32: Hen. 8. Executory Deviſes; were! grounded on the Common Lgw., Vide Goodcheap's ate, 49 Ed. z. 
16. a. [Cited in Lord Stafford”s Caſe, 6 Xo 165 5. 7 Rep. 9. a. 11 Hen. 6. 73. a. Br. Deviſe, and the 
Words of the Statute of Wills are not that” he deviſes to any Pefſon or Perſons, but “ at bis Nil, and 
« Pleaſure,” and cited Cro. Fac: 394. Blantfard and Blandford. Per Bridgman, C. J. and adjudged accord”, 
Sir 7. ol Rep. - . 15 Car. 2. B. K. in Caſu Bate and Ambur/t and Norten. ide P. 
| as 0 1s Work. 


) 


3 * 4s @ 3 * 4 


1. T S. having 4 Son and fo | 2 
in Fee, and of a long Term, deviſes all his Eſtate in D. where 
the Freehold lies, and likewiſe in S. where the Term is, to Bis Son 
and his Heirs, and if he dies without Iſſue unmarried, then ts his 
four Daughters; and if he marries, and dies without Iſſue then living, 
and having a Wife, then after the Death of ſuch Wife likewiſe to his 
four Daughters. Holt for the Plaintiff in the Writ of Error made 
two Points: Firſt, whether hereby an Eftate in Tail of. the Freehold 
Lands paſſed to the Son, and the Remainder to the four Daughters ; or 
whether the Eſtate to the Son was a Fee, and it came to the Daughters 
by way of executory Deviſe. And that it was a Fee to the Son, and 
good to the Daughters by way of executory Deviſe, he cited 2 Cro. 590. 
Roll. Tit. Eftate, 83 5, 836. and this'Point was' yielded by the Coun- 
ſel on the other Side.—But to the ſecond Point, if this Remainder ' of 
the Term was good to the four Daughters, he argued that it was, and 
cited Dy. 74, 358. Com. 590. 2 Cro. 400. and ſaid, that the Reaſon 
of the Reſolution in Child and Bayley's Caſe, was for the Repugnancy; 
for having firſt deviſed it to the Deviſee and bis Aſſigns; this was op- 
ſed by the Counſel on the other Side, and Child and Bayley's Caſe 
telied on, as alſo Roll. Tit. Deviſe, 611. Leventhorp and Aſhley's 
Caſe. . Time was given for further Argument. Holt cited Com. 590. 
and Lowe and Windham's Caſe, 22 Car. 2; reported in Mod. 50. Mich. 
5 Car, 2. B. R. Sommers and Gibbon, Skin, Rep. 144. 
2. It was agreed, that an executory Deviſe need not veſt as a Re- 
mainder muſt eo inſtante, that the particular Eſtate determines; but 
that the Law would ſupport it without a particular Eſtate, and expect 
'till it could take. ' And cites Snow and Cutler, 19 Car. B. R. But 
North anſwered, that then there muſt be an apparent Intent of the 
Deviſor, that it ſhould not 'till- a certain Time, notwithſtanding the 
particular Eſtate determines ; and that, he ſaid, was the Caſe of Snow 
and Cutler; for there the Deviſe was fo the Heir of J. S. when he comes 
to the Age of fourteen Years, But if there be no ſuch apparent Intent, 
it muſt and and fall by the Rules of Law (5). Hil. 1677, in the Caſe (4) Yi 1 7%, 
of Taylor and Bydall, 1 Freem. Rep. 244. Ar. Eg. 


2 3. Favourable Diſtinctions have been always admitted to ſupply the 3 ny 


Meaning of Men in their laſt Wills. Ergo a Deviſe 10 A. fill he be 

of Age, then to B. and his Heirs; this is an Eſtate for Years in A. 

with a Remainder in Fee to B. And if ſuch a Deviſe to A, who is al 

made Executor, or for Payment of Debts, it ſhall be for a certain oo 
| 5 0 


5 Daughters, and being /eiſed of Lands 
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of Years, 1. e. for ſo long as according to Computation he might have 
attained that Age had be lived. Contingent Remainders are at the 
Common Law, and ariſe upon Conveyances as welt ns Wills one may 
limit an Eftate to A. the Remainder to gn, and jo it may be by 
Deviſe, if the Intent of the Parties will have it ſo; but as at the 
Common Law all contingent Remainders (hall. not be good, ſo in Wills 
no ſuch Latitude is given as if none ſhould be bad; they are ſubject to 
the ſame Fate in Wills as in Conveyances. An executory Deviſe needs 
no particular Eftate to ſupport it, for it ſhall deſcend to the Heir til. 
the Contingency happen; it is not like a Remainaer at the Common 
Law, which muſt veſt eo inſtanti, that the particular Eſtate determines, 
but the Learning of executory Deviſes ſtands upon the Reaſons of the 
old Law, wherein the Intent of the Deviſor is to be obſerved ; for 
when it appears by the Will that he intends not the Deviſee to take, 
but in futuro, and no Diſpoſition being made thereof in the mean Time, 
it ſhall then deſcend to the Heir till the Contingency happens ; but if 
the Intent be that be ſhall take in præſenti, and there is no Incapacity 
in him to do it, he fhall not take in futuro by an executory Deviſe. 
Per North, Ch. J. Hil. 29 & 3o Car, 2. C. B. in the Caſe of Tay- 
(a) This Opi- Jor and Biddal, (a) 2 Med. 291, 292. er 


nion of North, | 
C. J. does not appear in the 1 Vol. Abr. Eg. 188. Ca. 11. 


4. J. S. having three Sons deviſed his Lands lo them all, and if either 
of them ſhould die, then the Lands to be equally divided amongſt the 
Survivors, J. S. dies, and then C. his eldeſt Son died, leaving Tue, 
and the Queſtion was, whether the ſurviving Brothers of C. or his 
Iſue ſhould have that Part of the Lands which came to C. by the De- 
viſe? And the Court held, that theſe are croſs Remainders veſed; 
for tho' they are contingent as to the Enjoyment, (becauſe it is un- 
certain who ſhall ſurvive) yet they veſt preſently.; Secondly, it ſhall 
be intended Socage Tenure, tho' it be not found, cites 2 Roll. 697. 
Judgment pro quer, Trin. 1679. Forteſcue and Abbot, (b) 1 Freem. 

(3) 2 Lev. Rep. 481. 355 


202. Trin. 29 . | | 5 5 
Car. 2. B. R. S. C. ſtates it, that J. S. had three Children, and deviſed Lands to each avithout Limitation of 
any Eſtate, and ſays, if any of them dies his Part to remain to the others. A. the Heir dies. The Queſtion 
was, what is to be done with his Part? For the Deſcent of the Fee upon 4. deſtroyed this particular 
Eſtate to him, and conſequently the Remainder to the other, but it will be good by way of executory 
Deviſe. Pollexf. 479. S. C. adjudged for the Flaintif, ——2 J. 79. S. C. adjudged pro quer, who 


claimed under the Surviver. 


5. A Will (hall never operate by way of executory Deviſe, if it may 
take Effect by way of Remainder, i. e. if there is a particular Eſtate 
ſuthcient to ſupport it. Per Cur”, Trin. 1 V. & M. in B. R. Reeve 
and Long, Carth. Rep. 310. fry 

6. A. ſeiſed in Fee had three Brothers, A. B. and C. and deviſes 
the Lands 7o A. for Life, Remainder 0 A.'s firſt Son in Tail Male, 
and ſo to the ſecond and third Sons; and for Default of ſuch Iſſue to B. 
Jer Life, and to his firſt, ſecond Son, &c. in like Manner. Devitor 
dies; then A. marries, and dies without Iſſue born; but the Wife was 

| privement enſeing with a Son, who is born after. Judgment in C. B. 
* Vide io & was, that the poſthumous * Son had no Title; and it was affirmed 
1 Poi. in B. R. on a Writ of Error. And they held, that the Remain- 
ſion for fh. der to the firſt Son of A. was a contingent Remainder, and ſo muſt 
_ Chil take Effect according to the Rule in Archer's Caſe; but at the Time 

of the Death of A. there was a Default of Iſſue Male, on which the 
Eſtate veſted in the Poſſeſſion of B. and ſhall not be removed again 
3 WT > 
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by. the Birth of a Son after. And this is zo executory Deviſe upon 
me Rule laid down 2 Sand. 380, 388. (a) — Where a contingent ( 7) Purefoy 
Eſtate is limited to depend on, a, Freehold capable to ſupport the 1 Watt 
mainder, it ſhall never be conſtrued an executory Deviſe. But this 
judgment Was reverſed in Dom. Proc, (b) Eaſt. 1694. Reeve and (b) 4 Low. 
Long, Caſes in B. R. Temp. W. z. 408. 8. C. 
bs | ; "1 X 5 ; 4 Med. 282. 
8.C.— Salk. 227, S. C. all accordingly.-—Carth. zog. S. C. held in B. R. that the Contingency not 
happening till after the particular Eſtate was determined, the Remainder is deſtroyed as in /-cher's Caſe, -— 
Shin, Rep. 430. S. C. ſays, that the Judgment in C. B. was affirmed per totam Curiam of B. R. upon the 
fiſt Argument, without any Difhculty ;. and afterwards it was reverſed in the Houſe of Peers. —And by 
Lew. and 1 Salk. it appears that all the Judges were very much diſſatisſied with, this Opinion of the Lords, 
and did not change their Opinions thereupon, but blamed Baron Turton very much for ' permitting a ſpecial 
Verdict to be found, where the Law was ſo clear and certain.———Comb. Rep. 252. Rewe aud Long, 8 C. ſays, 


the Judgment was reverſed in Dom. Proc, the Lords having more Regard to the Equity of the Caſe than to 
the ſettled Rules of Law and the Opinions of the Judges. 


\ k 


— —— — __—_ 
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7. In Caſe of executory Deviſes there can be no Limitation over. 
Hil. 5 W. & M. in B. R. Goodright and Corniſh, 4 Mod. 259. 

8. One deviſes all his Lands after the Death of his Executors to A. 
and his Heirs for ever, but if he dies leaving no Son, then to B. This 
is a good executory Deviſe to B. if A. dies without Iflue, becauſe the 
Contingency mujt happen within the Compaſs of a Life, and ſo no Dan- 
ger of a Perpetuity. Per Lord Keeper, Hil. 1696. Fairfax and 
Heron,' Prec. in Chan. 67. EYE” 

9. An executory Deviſe to ariſe within the Compaſs of a reaſona- 
ble Time, is good; twenty, nay thirty Years have been thought a 
reaſonable Time. So in the Compaſs of a Life or Lives; for let the 
Lives be never ſo many, there muſt be a Survivor, and fo it is but a 
Length of that Life, (for Tuiſden uſed to ſay, the Candles were all lighted 
at once ;) but they (Cur') were not for going one Step farther, becauſe 
theſe Limitations make the Eſtates unalienable, every executory Deviſè 
being a Perpetuity as far as it goes, viz. an Eftate unalienable, tho 
all Mankind join in the Conveyance, Per Cur', Trin. 9 V. z. C. B. 


in the Caſe of Scattergood and Edge (c), Salk, 229. (c) Vide this 
| Caſe 1 Vol. 
Abr. Eq. 189. Ca. 15. but this Opinion does not appear there. 


10. In Inheritances there may be two Sorts of executory Deviſes. 
Firſt, when the Deviſor parts with the whole Fee out of him, and after 
qualifies the Eſtate of the Deviſee, and limits contingent Remainders 
over ; and this is repugnant to the Rules of the Common Law, to have 
one Fee depend upon another. 1 Inſt. 18, By Act of Party one Fee 
cannot depend upon another, tho' it may by Act in Law, as it is often 
ſeen ſince the Statute of 26 Hen. 8. And the firſt of theſe Deviſes that 
we find is Welloch and Hammond's Caſe, cited 3 Co. Boraſton's Caſe. 
s. Eliz. 204. 2 Leon. 114. and was firſt countenanced in favour 
of Proviſion for younger Children, and of Land deviſeable by Cuſtom. 
Vice Cro. Eliz. 532, 525, 360, 497. 2 Aud. 22. More 422, 464. 
Pell and Brezon's (d) Cuſe; — Doderidge did oppoſe the Opinion of the ( Cv. Fac. 
other thrive Judges as to the Point of its not being barred by Recovery, $9 $92: 
and the Opinion in 1 Roll. Rep. 835, 836. and Sty, 274. went down 25 45 
with the Judges like chopped Hay; but ſince it has been ſo often ma» 1. S. C. 
paſſed over it muſt not be queſtioned now, becauſe the Eſtates of e my 
many depend upon it. The ſecond Sort is when the Deviſor does Pai and 
not part with the whole out of himſelf, but gives future Eſtates to Brown. 
riſe upon Contingencies, and leaves the Inheritance to deſcend in the 
mean Time; and this is not diſagreeable to the Common Law; as 
in Caſe of Deviſe, that Executor ſhall ſell Land, where the Lands de- 
ſcend in the mean Time; and when the Executor doth fell it, Vendee 
is m from the firſt Teſtator, and in Pleading muſt claim under him ; 

Vor, IL, 4 R and 


Doviſes. 


(a) 1 Salt, and Edge (a), Caſes in B. R. Temp. M. 3. 281. 


229, 230, 


S. C. ſtates the Digun of Powell, J. thus: — There are three Sorts of executory Eſtates, one where the Deviſe ; 
parts with his whole Fee Simple, but upon fome Contingency quattfiesr: that Diſpfitios, and limits another. Fyy 
upon that Contingency, which is altogether new in Law, as appears by. 1 nfl. 18. a: Fre cannat be: limite 


The ſecond Sort is, where he gives. @ future Efate to ariſe Rp A | Contingency, and dos 


upon a Fee. 


not part with the Fee at preſent, but retains it, theſe: are not againſt. the Lau, for by the Common Lay 
one might d, that his Executor ſhould ſell his Land, and in ſuch Cafe: the Hemer is in by the Will, and the. 


Fee deſcends to the Heir in tht mean Tim. A third Sort of exerutory Deviſes is of Terms, which are well 


ſettled in Manning's (a) Caſe, and it is dangerous to extend the Boundary: of b/c executgry. Deviſes, which, 


at preſent is a Life or Lives. Per Powell, J. Id. (a) Vide Caſes in B. R. Temp, N. 3. 
281, 282. S. C. cited. Et +41 #1 Wen ien Wi» 1" 1 +3} 


Vin. Abr. Tit. 11, J. S. being Tenant for" Life, with Remainder fo his Wife fer 
2 c, Life, Remainder 20 his own right Heirs, 20 Oct. 1683 made his Will 
32. S. C. in thus, vis. © Item, my Land at W. my Wife Mary is to enjoy for her 


fotidem werbis. «© T ife after her Death it of Right goes to my Daughter Elizabeth 


&« for ever, provided ſhe has Heirs, but if my ſaid Daughter dies before 


* ber Mother or without Heirs, and my ſaid Wife Mary ſhall marry 


* again, and ſhould have Heirs Male, I bequeath all my ſaid Right 
* in W. &c. to her Heirs Male by her ſecond Huſband, thinking I 
* can never ſufficiently reward her Love. Provided if my [aid Wife 
* ſhould marry again, and fail of Heirs Males, and my Daughter 
« ſhould fail of Heirs, then I deviſe 50 l. Annuity out of W. &c. to 
«© my Brother D. S.“ And deviſed ſeveral other Annuities charged on 


the Lands to ſeveral Perſons, who were his Heirs at Law. But he 


made no Deviſe of the Land to any one. The Wie married à ſecond 
Huſband, and had Iſſue Male, but died before Elizabeth the Daughter, 
who died without Heirs. In Ejectment the Leſſors of the Plaintiff were 
Heirs at Law, and the Defendant was the Heir Male of the Wife by 
the ſecond Huſband, On the Trial a Cafe was made for the Opinion 
of the Court, Firſt Objection was, that the firſt Clauſe was a Deviſe 
to the Daughter in Fee, but yet that was afterwards controuled and 
qualified by l Words, and it was intended to be to her and 
the Heirs of her Body only. Per Cur', The Perſon to whom the 
Deviſe over is, 1. e. Heirs Male of the Body of the Wife by a ſecond 
Huſband, he is a Stranger, and where the Deviſè over is to a Stranger, 
that will not alter the Conſtruction of the Will from what it would 
have been without it; ſo that f? ill continue a Deviſe to E. in 
(6) Hil. 14 Fee-ſimple. So is (b) 2 C. 415. and it is Law now, and not to 
5 EY be drawn in Queſtion, tho' it was once diſputed. A Dewiſe 70 4 
Herring. Stranger will not alter a poſitive Deviſe to a Perſon and his Heirs,— 
But when this Deviſe is over of a Rent Charge, or Annuities charged 


on the Land to the Heirs at Law, and ſhews what was meant by Heirs . 


in the firſt Place, then it will be a Deww/e to Elizabeth and the Heirs 
of her Body, Remainder to the Heirs Males of the Body of the Wife, 
with a Deviſe over to theſe Annuitants, and there is 20 Difference 
whether the Deviſe over be of the Lands or of an Annuity charged on 
them, becauſe in the laſt Place he could never intend the Lands them- 
ſelves ſhould paſs to the Perſons to whom he had given the Annul- 
ties. Secondly, per Cur”, the firft Clauſe is not a Deviſe to the Wife 
or to Elizabeth, for they were ſettled upon her for Life; and what is 
ſaid as to the Daughter is only a Declaration of the Deviſor what the 
Eſtate and Condition of the Eſtate was, and how ſhe was to enjoy it; and 
baue) in the he could not ſay of Right (we) who was to enjoy them, if (lie claimed 
Original. 3 under 


„ — 4 . 
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and by ſelling, the Freehold and Inheritance is, by Act in Law, dev” 
veſted out of the Heir or Lord by Eſcheat; even out of the King, 
* Yide 29 Ed. if he were Lord by Eſcheat, without Petition, or“ Monſtrans de Droit. 
3. 16. Per Powell, J. Eaft. 11 Wil. 3. 1699. in the Caſe of Scatter god 
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Ander the Will. The Conſeq dene of this is, that the Landi deſcended 
20 Elizabeth as Heir at Lbs and the Deviſe to the Heirs Males of 
the Wife by a fecond Huſband will be contingent. '' Firſt, Whether Eli- 
zabeth ſhould die in the Life-time of the Wife, which muſt happen 
within the Compaſs of a Life ; next Contingency, if the Wife ſhould 
marry, &c. and have Heirs of her Body by a ſecond Huſband. 
But tho' as in Lloyd and Cary's Cale, te might have Heirs after his 
Death, and not within the Compaſs of a Life, yet ſo near as there 
could be no Inconvenience if it ſhould” take Effect (as) an executory (as) not in the 
Deviſe in ſuch a Caſe. But this is not ſo here; for if the Words are Original. 
taken digjunctively, (F my Daughter dies in the Life-time of her Mo- 
ther, or without Heirs) the Contingency never happened, becauſe the 
Daughter ſurvived the Mother; ſo the Deviſe could never take Effect, 
but will be void ;—if taken copulatively, and (ar) taken for (4nd) here 
it will be hard to turn Words out of the natural Senſe and Import, 
unleſs there be a plain Intimation of the Intent of the Deviſor ſo to do. 
How doth the Deviſor intend it coprlatively? What Occaſion is there 
for it? For if the Daughter ſurvived the Mother, he might intend 
it for her in Fee; why ſhould it be taken, if my Daughter dies with- 
out Heirs in the Life-time of Eliz. (a)? Thirdly, But it it were fo, the % Rhe. in 
Deviſe over cannot take Effect, becauſe the Contingency never happened, the Original. 
Fourthly, But the Death of the Daughter without Heirs is too re- 
mote, and the Deviſe over ig vid. The Deviſe of the Aunuities is to 
take Effect in Nature of a Remainder, and if the firſt cannot take Ef- 
fect, all that comes after cannot take Place, it being not to take Ef- 
fect but as a Remainder, and then not at all. Next, If the Wife 
ſhould marry again and have a Son, and ſhould die without Heirs 
Males, this is allo 709 remote, and fo the Deviſe over is void, becauſe 
to commence upon a Contingency too remote ; and it it cannot be gocd 
by way of executory Deviſe, then it muſt be by way of Remainder. 
And it cannot be good as a Remainder, becauſe there is no particular 
Estate to ſupport it to any one; for there was no particular Eſtate at 
all, what went before being only a Declaration of what did belong to 
the Daughter; and as this cont7ngent Remainder had no particular Eſtate 
antecedent to it, it is void. Not good as an executory Deviſe, becauſe 
the Contingency never happened; or if it did happen, it was 700 re- 
mote, and ſo void, and therefore the Heirs at Law have a good Title, 
Fifthiy, If the Son of the Wife by the ſecond Huſband could take, 
he would take a Fee-fimple, ſo that the Teſtator was miſtaken in the 
Law; for he thought he had deviſed to him but an Eſtate-tail, 
Judgment for the Plaintiff, Eaf?, 7 Geo. 1. B. R. Wright and Ham- 
nond, MS. Rep. 
12. William Gore had ſeveral Sons, Thomas, Edward, &c. and ſe— 
veral Daughters, and being ſciſed in Fee deviſed his Lands to Truſtees 
for five hundred Years, in Truſt to pay 501. per Annum to his eldeſt 
Son Themas for Life, with Power of Diitreſs, and on ſeveral other 
Truſts, and after the Determination of tHat Term to the firſt Son of 
his eldeſt Son Thomas (then a Batchelor) 7o be begotten in Tail Male, 
and /o to every other Son of the Body of Thomas 7o be begotten in Tail 
Male ſucceſſively; Remainder to the Teftator's ſecond Son Edward for 
Life, Remainder fo the firſt, &c. Son in Tail Male ſucceſſively, with 
divers Remainders over, The Teſtator died leaving Thomas then a 
Batchelor, who afterwards married and had a Son. The Cauſe came 
on before Macclesfield, C. who directing it to be referred to the Judges 
of B. R. for their Opinion, the firſt Queſtion was, whether the De- 


viſe to the firſt Son of Thomas was good? Secondly, in whom the 
Freehold 
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(a) 2 Med. Trin. 1722. 


Ss ewes 


Freehold of the Premiſſes did yelt at the Death of the Tciato: ? And 


Pratt, C. J. Powis, Eyre and Forteſcue A. Juſtices, . certified their Opi- 
nions, That the Deviſe to the eldeſt Son of Thomas was void; that it 
could not be good as a Remainder, for want of a Freehold to ſup- 
© port it; and that it could not take Effect as an executory 3 
and that 


© becauſe it was too remote, (vi g.) after five hundred Vears; 


ee the Frechold of the Premiſſes veſted in Edward the ſecond 
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But Lord Macclesfield expreſſed ſome Dilſſatisfaction at this Opinion, 


ſaying, that tho' the Law might be ſo, yet the Term of five 


Years being but a Truſt Term, and 70 be conſidered in Equity as a Secu- 


bundred 


rity only for Money, was not to be ſo far regarded (at leaſt in Equity) as 


to make the Deviſe over void. After which, Themas and his Brother 
Edward came to an Agreement, which was, confirmed by the Court, 
Afterwards, on Thomas's Death, his Son bringing this Matter over again 
in Chancery, King, C. ſent it a ſecond Time to the Court of King's 


Bench, and Lord Hardiwicke, C. J. Page, Probyn and Lee, 


certified their Opinions againſt the Opinions of their Predeceſſors, (vix.) 
That this was a good executory Deviſe, and not too remote, for that 
cc it muſt in all Events one Way or other happen upon the Death of 
* Thomas Gore, whether he ſhould have a Son or not, and either upon 
* the Birth of the Son, or upon his Death without Iſſue Male, the 
Lord Raymond was of this laſt Opinion, 
(Edward) Gore and Gore (a), 2 Will. Rep. 28 to 65. 


© Frechold muſt veſt.” 


Ca. in Law 


and Eg. Trin. 1722. S.C. but not ſo fully reported as in P. Williams's Rep. 


Juſtices, 


Vide Vin. Abr. Tit. Deviſe, 


P. 370, where Mr. Viner by way of Note to Ca. 14, ſays, that afterwards Edvard dying without Tue, D. 


a nxt Remaind r Man brought this Matter yet once more into Chancery in Lord Talbot's Time, whereupon 
his Leraſbip referred it again to the Judges of B. R. who certified, That they theuę ht the Remainder good, 
*« gn that an Interim Eftate "till the Birth of the Son of Thomas, (who is ſince born) agſcended to B. and fo 
the contingent Remairder ſupported.” —The two Certificates above-mentioned in P. Williams, were in the 
Words following:“ We have heard Counſel on both Sides on the Queltion above ſpecified, and having con- 
ſidercd the ſame, We are of Opinion, that the Deviſe of the Manors above mentioned to the firſt Son of 


«6 
44 
«c 
«c 


«c 


Th:mas Gore is void, becauſe he cannot take by way of Remainder, for that there is no Freehold to ſup- 


port it; nor can he take by way of executory Deviſe, becauſe it is not to take Place within that Compaſs 
of Time which the Law a!lows; and We are alſo of Opinion, that the Freehold of the ſame Manors on 


the Death of the Deviſor veſted in Eduard the ſecond Son. 


1722. John Pratt, 
Littleton Poavic, 
R. Eyre, 

| J. Forteſcue Al and. 


« Upon hearing Counſel on both Sides, and Conſideration of this Caſe, We are of Opinion, that the De- 
viſe of the Manors of B. and S. to the firſt Son of Thomas Gore, is good by way of executory Deviſe; 


and that the Freehold of the ſaid Manors veſted in bis Heir at Law. 


Jen 26, 1733. Hardwicke, 
F. Page, 

E. Probyn, 
W. Lee. 


3. A. dewiſed a Term for Years to his Wife for Life, Remainder 


to lis Son and Daughter, This is an executory Deviſe. Vide 
1. Theobaids and Duffy, 2 Med. Caſes in Law and Eg. 101. 
14. A. ſeiſed in Fee, and bawmng three Sons, G. E. and R 


11 Ges. 


| deviſed 


Blackacre 70 G. his eldeſt Son, and 10 his Heirs, and Whiteacre 50 E. 
his ſecond Son, and his Heirs, and a Rent-charge of 50 l. per Annum 
iſſuing out of Whiteacre to R. and his Heirs , proviſo, that if either of his 
Sons ſhould die without Tſſue, the other two living, ſo as his- Eſtate in 
Lands ſhould come to the other two Sons, then the Rent ſhould ceaſe. 
G. died, leaving Iſſue the Defendant, and R. died ſans Iflue ; ſo that 
this Contingency could never happen, becauſe G. had Iſſue, and he be- 
ing dead, and R. alſo without Iſſue, heir Eftate in Lands could never 
come to two, where E. alone was ſurviving; ergo the Rent- charge muſt 


deſcend to Defendant as Heir at Law, being the Son of G. the eldeſt 


don of the Teſtator; for this is an executory Deviſe to two on the Con- 
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tingency 
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tngency of one dying in the Life-time of the other tivo, which Contina 
gency muſt ariſe within the Compaſs of one Life, otherwiſe it is void; for 
it is plain that the Teſtator intended this Benefit of Survivorſhip during 
his Sons Lives only. The Court being of that Opinion, Judgment for 
Defendant. Hz, 11 Geo. 1. Parſons and Peacock, 1 Mod: Caſes in 
Law and Eq. 347. 

15. Deviſe of a dere! Eſtate to A. the Wife of J. S. for Life, and 
after her Death the Yearly Intereſt and Produce thereof to be for the 
Maintenance and Education of fuch Children as ſhe ſhould have by the 
faid J. 8. until the Sons ſhould be twenty-one and the Daughters eighteen, 
at which reſpectiæ ve Ages their reſpecti e Portions were to be paid them, 
and for want of ſuch Iſue then to B. A. died without Iſſue. King, 
C. held that the Words (for want of ſuch 1/jue) muſt be intended (Vor 
want of "ſuch Children); and' whether A. ſhall leave ſuch Children — 
be known at her Death if ſhe ſhould leave Children, then they ar 
to have the Proceed and Produce of the Eftate for their Mikiternes 
until they come to Age, before which Time they cannot diſpoſe of 
it by reaſon of their Infancy, if they had the abſolnte Intereſt therein ; 
but as ſoon as they come to the ſaid Age they are to have the intire 
Property, and 7herefore this a very good executory Deviſe, Jin. 1727, 


Maidox and Stains (a), 2 Will. Rep. 421. (a) GiBb. 318, 

8. C. 
cited as decreed at the Rolli and affirmed by Lord Chancellor, and 30% Decrees affirmed in 4 Proc.— 
Vide the Caſe of Mafinburgh and 4b, 1 Vern. 234, 257, 304. and 2 Chan. Rep. 8 vo. 275. where the like 
executory Deviſe of a Term for Years was decreed to be good by North, L. K. by Advice of all the Judges 
of C. B. wiz. Jones, C. J. —_ Charlton and Street, Juſtices, who certified the ſame under their Hands the 
1 ha 'of Feb. 1604. 


16. 4. deviſed Lands to B. and his Heirs for ever, upon Condition 
to pay all the Teſtator's Debts, Legacies and Funerals, and / he do 
not pay them, then headeviſed the. Premiſſes to the Defendant and her 
Heirs for ever, and gave the Reſidue of his Eflate real and perſonal to 
Defendant and her Heirs, (B. died before, the Deviſor, ſo it was a 
lapſed Legacy), and one Queſtion was, whether this was an executory 
Deviſe to Defendant ? And per Eyre, C. J. and 1“ Cur”, this cannot 
be an executory Deviſe to Defendant, unleſs it were an original Deviſe. 
Here is no it Deviſee, for be is dead, and that Deviſe is void. Eaſt. 
2 Geo. 2. Roe and Fludd, Forteſc. Rep. 184, 195. 

17. J. S. (having the Reverſion in Fee of Lands, ſettled upon the 
Marriage of B. his Son in the uſual Manner) deviſed all Lis Lands in 
that Settlement, on Failure of Tſue of the Body of B. and for want of 
Heirs Male of bis own Body, to his Daughter C. and the Heirs of her 
Body. This does not give an Eſtate- tail by Implication to B. The 
Deviſe to C. is executory and is void, as being on 709 remote a Con- 
tingency. Eaſt. 1733. ' Lanesborough and Fox, Caſes in Eg. Temp. 
Talbot 262. 

18. A Conſtruction in favour of executory Deviſes to ſupport the 

Intent of the Teſtator, will be made either in the Courts of Law or 
Equity, if it may be done conjiſlently with the Rules of Rn Mich, 
1734 Hopkins and Hopkins, Caſes in Eg. Temp. Talbot 4 
8 A. deviſes his Freehold, Copyhold and Leaſehold, _ his real 
= Per ewa! Eſtate, not before deviſed, to three Truſtees, their Heirs, 
In Truſt 70 pay B. his Son an Annuity ; ; and , be Should have any 
Child, or Children, the Reſidue of his Rents, during B.'s Life, for the 
Education and Benefit of ſuch Child or Children, and after B's Deceaſe 
a Moiety of the Truſt 52 to fuch Child or Children as he ſhould leave, 
their Heirs, &&, the other Mytety to his Grandſon C. every other Child 

Vox. II. | 48 ; or 
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pbens, Caſes in Eg. Temp. Talbot 228. 
21. Teſtator deviſed 79 A. and his Heirs, and if be die before twenty- 
one, then to B. and his Heirs. A. died before twenty-one, but B. died 
before him. The Queſtion was, whether B.'s Heirs ſhould take? 
And the Court held clearly, that tho' B. died in the Life of A. yet 
his Heirs might well take under the executory Deviſe, for that ſuch 
a Deviſe is not to be conſidered as a mere Paſſibility, but as an Inte- 
reſt veſted (tho' not in Poſſeſſion) in the ſame Manner as a contingent 
Remainder, and conſequently is 7ran/mi/able. Adjudged upon a Caſe 
made at the Aſſizes, and reſerved for the Opinion of the Court. Try, 
(% In ths 13 C 14 Geo. 2. Gurnel and Mood (a), Vin. Abr. Tit, Deviſe, (L. 2.) 
Caſe the Chief Ca. 38. 2 | - 
Juſtice cited | 3 5 
the Caſe of King and Withers, 11 Fuly 173 7 where a contingent Deviſe of a perſonal E ate was held to be not 
a P.ſſibility only, but an Intereft weſted and tranſmiſſable, per Lord Talbot, and the Decree affirmed, after long 
Hearing, in Dom. Proc, 15 March 1735. id. | | . 


(L) Of Deviſes by Implication; 


1. A HAD three Sons, B. C. and D. and deviſes Lands to C. 

and D. and if C. dies without Heirs D. ſhall have his Part, 

and / D. dies without Heirs, B. ſhall have it. The Queſtion was, 

what Eſtate D. had in this Moiety? For it was agreed that C. had 

an Eſtate-tail by Implication by Force of the Words ſubſequent: to the 

Deviſe, 1. e. and if C. die without, &. Nudigate argued, that if the 

Teſtator had gone no farther but only ſaid, I deviſe theſe Lands to C. 

and D. neither of them had had but an Eſtate for Life; and then when 

the Teſtator by ſubſequent Words enlarges the Eſtate of one of them, 

and reſtrains it to the Part of one of them, (by ſaying B. Hall have 

it) this Word it hall relate only to C.'s Part that was before deviſed 

to D. if C. dies without Heirs. And the Court inclined to this Opi- 

nion, that D. had but an Eſtate for Life in his Moieties, becauſe In- 

plications that carry Eſtates ought to be plain and ſtrong, and ſo gave 

vie P. Judgment Nifi. Eaſt. 1673. Allen and Spendlove, 1 Freem. Rep. 85. 
C. 2. Where an Eſlate is created by Implication, it muſt be a neceſſary 
(b) It has AJmplication, (b) as a Deviſe to the Heir after the Death of the Wife, 
mon e the Wife takes an Eſtate for Life by Implication, becauſe it is plain 
Fornie, in the his Intent was, that the Heir ſhould not bave it 'till after her Death. 
Books, wiz. Per Lord Keep. Trin. 1703. 2 Freem. Rep. 27000. 


the 13 Heu. 7. | | 4 ; 
17.—T. Jones's Rep. 98.—2 Lew. 207.1 Vent. 203.—-Vaugb — 2 259. (Gardiner and S helden) that nothing 
if. than a neceſſary Implication could intitle the Wife to an Eſtate Gr Life, and the known Diver/ity is, 
here I deviſe Lands to my Heir after the Death of my Wife, this is a Deviſe by Implication to her for Life; 
if I deviſe Lands to my ſecond or third Son after the Death of my Wife, this is no Deviſe by In- 


ian to her, but the Lands during her Life ſhall deſcend to the eldeſt Son as Heir, Trin. 1748- 


arg in the Caſe of Fillis and Lucas, 1 Will. Rep. 473. Vide Ca. 5, P. 343. 
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3. An Implication in a Deviſe to diſinberit the Heir, muſt even at 

Law be à neceſſary Implication; cited arg and agreed to by Lord Chan- 

cellor in Caſu Boutell and Mohum Tilden et al, Eaſt. 17 14, Prec. in YC _ 
Ghan' 48 1, 484. | | accord, 
4. Where an Entail is created by Implication, it is ever in favour 

of the Heir at Law; to whom no Eſtate being given by the Will, fo 

as to enable him to take by Purchaſe, and there being a Neceſſity, if 

he takes at all, of his taking by Deſcent, therefore to ſupport the In- 

tention of the Teſtator that the Heir ſhould take, the Law creates by 
Implication an Eſtate-tail in the Anceſtor, to veſt it in the Iſſue by 

Deſcent. Per Parker, C. Eaſt. 4 Geo. 1. in the Caſe of Target and 

Grant, Lucas's Rep. 403. But where there is a Proviſion how | 
it ſhall go to the Iſſue, this Reaſon entirely ceaſes. (a) Per Lord (, A, ia the 
Parker. ' bid. | | | | Caſe of Target 


; and Grant, 
t Vol. Abr. Eg. 193. Ca. 11. 


5. A. had three Sons, B. C. and D. and being ſeiſed in Fee of 
Lands, Part whereof was Gravelkind, deviſed it to D. his youngeſt Son 
(Defendant's Huſband) for his Life, be or his Heirs paying out of the 
Rents, &c. 101. 4 Year to B. for his Life, and alſo 101. a Year to 
C. and al/o- 10 l. 4 Year to the Teſtator's Daughter M. for her Life, 
and alſo paying his Legacies; and hat after the Death of ſaid D. and 
Defendant M. his Mie, then the Son or Sons of the ſaid D. ſhould have 
all the faid Premiſes, equally between them, they or their Brothers pay- 
ing the Legacies ; and if no ſuch Sons, then the Daughter or Daughters 
of D. to have the Premiſſes equally amongſt them, paying, &c. The 
Teſtator died, then C. died leaving Iflue, then B. the eldeſt Son died 
leaving Iſſue a Daughter, after which D. died leaving Defendant his 
Widow and three Infant Children; whereupon the Daughter and Heir i 
of B. brought an Ejectment for the Recovery of the Premiſſes againſt 'W 
D.'s Widow, who giving in Evidence an old ſubſiſting Term of | 4 
the Premiſſes, B's Daughter preferred her Bill againſt Detendant for 1 
an Account of the Rents, Sc. and to ſet aſide the old Term, &c. The ll, 
only Queſtion was, whether the Defendant had an Eſtate for Life by 1 
Implication, the Premiſſes being deviſed to D. for Life, and after the of 
Death of him and Defendant his Wife, then to the Sons of B? Or we 
whether, during the Life of the Wife of D. the Premiſſes ſhould il 
defcend to .the Plaintiff as Heir at Law of the Teſtator, as an Eſtate 14 
undiſpoſed of by the Will during the Life of D.'s Wife? King, C. 4 
was ſtrongly inclined for Detendant D.'s Widow, that ſhe took an 1 | 
Eſtate for Life by Implication, However, it being Matter of Law, 1 
and an ill-penned Will, the Court ordered that a Caſe ſhould be made 1 
of it, and that it ſhould be referred to the Judges of B. R. Yin. 1 
1718. Willis and Lucas, 1 Will. Rep. 472, 476. bt Love's Reps 1 
4 Ges. i. S. C. and P. ſays, Lord Chancellor was of Opinion the Wife ought to have an Efate for Life by 
Implication, the Heir at Law being excluded by the Annuity ; but this being Matter triable at Law, he directed 


an Iſſue accordingly ; where the Wife was ordered to in/i/t only on her Title at Law, Bid. 418, MS. Rep. 
S. C. and P. decreed accord. 
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6. It is my Will, that if W. my Son ſhall happen to die, and | 
leave no Iſſue of. his Body lawfully begotten, that then, in that Caſe, 4 

* and not otherwiſe, after the Death of the ſaid W. my Son, I give | 
e and bequeath all my Lands of Inheritance in L. unto R. my Son, to 
have and to bold the ſame after the Death of the ſaid W. to him and 
e his Heirs.” Price, B. gave his Opinion, that J. took an Eſtate- 
tail by this Will; for the Words ſhall not be conſtrued to give an 1 
; y 
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by Way of executory Deviſe, but where: the Deviſee cannot take any 
other Way. But here W. took by the Will; for it is a neceſſary Im-' 
plication that he ſhall have it to him and the Heirs of his Body, for 
the Heir ſhall take by the Will tho be is not expreſly named, or there 
be no Deviſe to him by expreſs Words, It was adjudged W. took an 
Eſtate-tail. Trin. ꝙ Geo. 1. Walter and Drew et al', Comyn#s's Rep, 


372, 375. 
(W) Deviſes ; who ſhall take by Survivo;- 


(a) Vid Da- | 3 | hip. ( a) 


vers et al, 


and Fo/kes et al, and Helmes and D' Avers, P. Ca. 


r — — — ran 4 A 


1 * 


1. A HAVING three Daughters, deviſed to them you I. aprece, 
* payable at twenty-one or Marriage, which ſhould firſt happen, 
and if either ſhould die before twenty-one or Marriage, then her Por- 
tion to be equally divided between the Survivors, The eldeſt marries 
and hath her Portion, and dies, leaving Iflue ; the youngeſt dies be- 
fore twenty-one and unmarried, The ſurviving Siſter ſhall have the 
whole, per Ellis, Windham and Lord Chancellor; and tho' it was ob- 
jected that the Words equally to be divided, did imply that they ſhould 
be Sharers, yet that is to be underſtood reddendo ſingula fingulis, in 
Caſe two of them had ſurvived, Mich. 1673. Anon. 1 Freem, Rep. 
301, - 302. C305... | 8 . 

2. F. S. bequeaths to A. 500 l. to B. 500 l. and / gives gool. apiece 
to five others, and if any die, then her Legacy, and alſo the Reſidue of 
his perſonal Eſtate, to go to ſuch of them as ſhall be then living, equally 
to be divided betwixt them all. Per Cur”, the Words © {hall go to 
ce ſuch of them as ſhall be then living,“ mult refer to a certain Time, 
and that is when the Legacies become payable, which is at the Death of 

(6) pf @ Time the Teftator ; (b) ſo that the Death of any of the Legatees after would 
4 ken i. not carry it to the Survivors, Mich. 1687, Trotter and William, 


mited, that Prec. in Chan. 78. 
might have 


made it have another Conſtruction than now it will. Per Raavlinſon, who cites the Caſe of Clerk and Bridger. 


3. J. S. deviſes the Surplus of his perſonal Eftate unto four Perſons, 

equally to be divided between them, Share and Share alike, and made 

B. his Executor in Truſt, One of the four died in the Life-time of 

the Teſiator, and then the Teſtator died; and the Queſtion being to 

whom the fourth Part, deviſed to ſuch deceaſed reſiduary Legatee, 

ſhould belong? Macclesfield, C. after Time taken to conſider of it, 

delivered his Opinion, That the Teſtator having deviſed his Ręſiduum 

in Fourths, and one of the refiduary Legatees dying in his Life-time, 

| the Deviſe of that fourth Part became void, and was as ſo much of the 

Ar. bi Teſtator's Eſtate (c) undiſpoſed of by the. Will; and that it could not 
Find and. go to the ſurviving reſiduary Legatees, becauſe each of them had but 
Earl of Suf- 4 Fourth deviſed to them in Common, and the Death of the fourth Le- 
% gatee could not avail them, as it would have done had they been all joint 
| Legatees ; for then the Share of the Legatee dying in the Life of the 

(% Shawv. 91. Teſtator would have gone to the Survivors (d). But here the Refiduum 
Salk. 238. being deviſed in Common, it was the ſame as if a Fourth had been de- 
viſed to each of the four, which could not be increaſed by the Death 

vid. Page and Of any of them. This Share cannot go to the Executor, be being 
Page, F. but a bare Executor in Truſt; and conſequently it muſt belong to the 
2 . Teſtator's next of Kin, according to the Statute, as ſo much of the 
mination. e fo perſonal 
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211 Eſtate 1 of by the Will; and that as to 
this the. Executor was a Truſtee for ſuch next of Kin. Trin. 1721, 


Bagwell and Dry, (a) MS. Rep. © Ri | FOES? (a) 1 Will 
ep. 700 
C. in thtidem verbis. rec, in Chan, 567. §. C. cited Trin, i721. (as the Caſe of Barkaell and Dry ) 
25 One deviſed his real and perſonal Eſtate to his four Daughters and their Heirs, Executors and Ad- 
miniftrators 3 one of the Daughters » ed; and the Queſtion was, who ſhould have her Share? And it was 
decreed to go in the fame: Manner as a real Efſtate, to the ſurvividg Daughters. But in 1 Will. Rep. 
-01. (in a Note) it is {aid, that the Report of this Caſe in Prec. in Chan. is not SN by the Re- 


_— 5 | 
gilter's 5 90 #4 1 131 1 5 \ M. 1 teach 7 \ a 


W Words are to be re jetted which iy 1 lr to bear any 
legal Conſtru&ion ; it is true, F any Words are contrary to Law, or 
inſonſible, thoſe mult be rejected, as where a Deviſe of Land is 10 
tavo, or tbe Survivor and Sur vi vors of then, there the Word (Survivors) 
ſhall be rejected, there being 20" and 1064 more: to take. Per Cur”. 
Trin. II Geo. 1. in Caſu Barker and Eyles and Smith, 2 Mod.'Caſcs 
in Law, and Eq. 159. 

I deviſe 100i.” per Annum 70 my Sen A. na his Wiſe, for their 
o ecfiv e Lives; 601. auberegf to be paid to the Wife for the Support of 
terſelf and her Daughter, the remaining 401. to my Son. The Son dies; 
his Wife ſhall have the Whole Too, a Annu. . Will 
Rep. 12 K. £ | h | 


7 | = 


(N) Deviſe of perſonal and real Eſtate, with 
_ Remainder, &c. 


HE Huſband deviſed bis Goods to his Wife for Life, and Su i . 
after her Deceaſe to T. S. who ſued in the Court of Equity — 

of the Marchers in Wales to ſecure his Intereſt in Remainder ; but a 
Prohibition was granted, becauſe a Deviſe f the Goods themſe ves, wich 
a Remainder over, is void; but not Where the Lſe and Occupation of 
of” them is yy deviſed. Tri rin. He's Car. C. B. Anon. Marcha Ke ep. 
106: 

2. + 8. deviſed 508 l. to ide” Dang brer, and if ſhe died before 
thirty Years of Age unmarried, then to be divided between three, She 
receives the Money, and dies before that Time, And reſolved, that 
the Money ſhould be divided, and her Executor chargeable, as poſſeſ- 
ſed in Truſt for- the Deviſces in Remainder. a Of. 19 90 Anon. 
2 Freem. Rep. 137. Ca. 172 

3. A Deviſe / Goods to A. for Life, with Remainder after A? s Prec. in Chan, 
D. ceaſe, to B. It is now clearly ſettled, that it is à good Deviſe to 33 = 
B. and that B. may exhibit a Bill againſt A. to compel him to give V%, in the 
S-curity that the Goods thall be forth-coming at his Deceaſe ; and 17 ber Giobs 
is colt one whether 7h. Goods, or the Uſe of" the Goods, = e devijed fer 2 * 


„ in 


L.ye. Mich. 1695. Ancu 2 Fro Yeni. Rep. 206. 925 20 n Chan. ſaid, the 

TT '| Reaſon that a 
Deviſe over of ue perſenal Fhate upon a Life barch Was good, was: 3 in Confirucijon of this Court 
the firſt De viſce had but'the Lie of it, and not the tire Property. But in the faid Caſe of Gibbs and Barnar- 
difton, it was held cler and * that a Dewi/e of a perſonal Eflate to one and his, [jue, or to one, and 
if he die without Iſſue, ( 6) Remainder ,cvtr to @1:;ther ; the Remainder over is void; and the whole In- 
wreſt yeſted in the firlt Deviſee. Lu ——Gilb. Fe Rep. 79. S. C. (% Tide P. Ca, 


. Deviſe of a fer Gnal Eflate for „ Life, with Reminder over, is good, 

2 the Caſe of Corepet and / Mans, Eaft. 1697. P. Ca 
5. A ferſonal Eſtate was deviſed to A. and in Caſe ſhe died without 
Iſiie, then to B. Reſolved, that the Deviſe over to B. is void; and 
the whole decreed to A. 'E a; 1705. Aon. 2 Fs. eem. Rep. 287. 
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Deviſet. 


6. J. S. deviſed to A. and, if; be die without Tue then living 
to B. Lord Chancellor decreed. this to, be a govd Remainder; fog 
the Words then living relate to the Time of his Death. Meg ke's Cafe, 
Trin. 8 Anne. | Eni e OS 

7 7 S. deviſed that all his Money in the Government, Funds ſhould 
be laid out in the Purchaſe of Lands of 3 or 4001: per Annum, and 

fettled on A. his eldeft Son, and the Heirs Male of bis Body, 'Remainder 
to C. his ſecond Son, and the Heirs Male of bis Body, &c. and be- 
at hs queathed the reft (a) of his perſonal Eſtate to the ſaid A. and the Heir, 
Chan. 421. Male of his Body, Remainder over in the {ame Manner. Per Cowper, 
Mich. 1715. C. it is clear the perfenal E ate cannot be intailed (a); but the whole 
A Property thereof veſis in A. the eldeſt Son. Bill diſmiſſed. Mich. 


viſes over | { 
were agreed 1715. Seale and Seale (b), 1 Will. Rep. 290. 
by Caunſel on Re es e 

both Sides to be void, and that the whole veſted in H. Ibid.” 422. 

(b) Vide P. US. Ca. 0 Feu 410 \\ \ LETS. 1 1 a LF; 


8. Money limited after a dying without Iſſue generally, is void; ſecus 
if it be after a dying witbout Iſſue then living. Trin. 2 & 3 Ges. 2. 
Green and Rod, Fit3-Gibb, Rep. 68. _ 

9. A. deviſes, to H. his Wife, all his Debts, Gaods, &c. proyided 
that if H. died without Tſſue by him, he appointed that 80 l. feld 
remain to his Brother J. A. dies, then F. dies in the Life-time ef 
H. and then H. dies without Tſjue by A. Firſt.Queſtion, Whether 
this was a good Deviſe to F. Secondly, Whether he dying befare 
the Contingency happened, it was ſo veſted in him that his Executor 
ſhould have it, or only intended as a perſonal Benefit to 7. Conper, 
C. ſaid, There is a Difference between this Deviſe, which is ußon a 
Condition precedent, and where it is wporn a, Contingency over, as to 
one for Lie, and if he die without Tſjue, or Heirs F his Body, then 
over to another. Here the Wife has nothing in this Money, but this 
is an Appointment of ſo much Money when the Contingency hap- 
pened. In the former Caſe the Eſtate-tail ab/orbs, the whole Intereſt, 
The Word (remain) is obſervable if ſuch an Accident happened, then 
ſo much was to remain to him. If this had been a Deviſe over, there 
had been no Queſtion. May not this be conſtrued, if H. died with- 
out I ue living by him? This Legacy was to ariſe upon a Condition 
precedent, which makes the Legacy de worſe; but all the Caſcs put 
are of a Deyiſe over, and the Fund here is deviſed to the Wife. — As 
to the other Point, if the Deviſe be good, it muſt go to the Executo; 
of the Deviſee; but he ſaid he would conſider of it. Hil, 4 Geo. 1, 

f Anon. Vin. Ab. Tit. Deviſe, (F. e.) Ca. 24. | 
4 2 2 10. A. deviſes Portions to his four Children payable at their reſfec- 
rotidem werbis. tive Ages of twenty-one or Marriage, and in Caſe any of them ſhould die 
before. the Time of Payment or without Tue, then bis or their Share 10 
go to the Survivors and Suruvjvor of them, and bis Heirs, One of 
them died under Age, and without Iſſue and unmarricd, and the Plain- 
taiff who was one of the ſurviving Brothers and married, tho“ under 
Age, brought this Bill for a third Part of the dead Brother's Share ; 
and the Queſtions were, Firſt, Whether tlie Deviſe in Cafe of Death 
without Iſſue, being of a ferſenal Eflate, was good? Secondly, 
Whether, admitting it were, the dead Brother's Share was not ſtill 
liable to the Contingency of Survivorſhip 'till gt came to the Jaſt of the 
tour Brothers? His, Honour decreed, that the Limitation being lo the 
Survivors and Survivor and his Herrs, that it could not be intended 
a dying without Iſſue generally, which would make it void; but a dying 
without Tue in ſuch Manner as that the Survivors or Survivor 16 
' N ta e 


_ 


— man li.: "0" POO agen FUE 5 4 * CIP. ccc Sn ot ain ot 
+. Ate 


a Deviſer. R 


— —— — 


6 


7b. it, which muſt be during their Lives, and conſcquently $604. 
Secondly, That it was liable to the "Contingency of ſurviving *till it 
came to the laſt, and therefore the Plaintiff could not have his Share 
of the Principal of his dead Brother; but in regard ny Diſtindtian was 
given in the Will concerning the Intereſt, it was decreed he ſhould have 
a protortienable Part of the Intereft during his Life, elſe the Intereſt 
muſt lie dead till it come to the laſt, which would be vely inconve- 
nient; tho' in Caſes no? fo circumſtanced, the Legatee has not been al- 
lowed the Arrears or growing Intereſt for want of a Direction in the 
Will concerning it, but it has fallen into the Refduum of the Teſta- 
tor's perſonal Eſtate, Eaſt. 1719. Nicholls and Skinner, MS, Rep. 

11, One deviſes. that ſich Part of his ferſenal Ejtate as bis Wiſe 
ſroald leave of ber Subjiflence ihall go to his Siſter, Deviſe over good. 
Decrecd by the Maſter of the Rolls, Trin. 1720, Uprell and Hal. 
ſes (a), i Will. Rep. 0 51. N | © ( 

OP, 441. 


Trin. 5 Gro. 1. S. C. decreed accordingly.——/ide P. Ca. 8. C. more fully abridg'd, 


(a) Lucas 


12. F. §. by Will gave all his Money and Securities for Moncy to 
Defendants A. and B. In Jruſt to pay 200 l. to his Wife ablolutdy, 
and to pay the Intereſt of all the icſt of the Money to his Wife for 
Life, and after her Death he gave the Intereſl of 4001. Part of the 
Reſidue, 70 A. for Life, and then to his. firſt Sou, fayable ts him wlll 
be ſhould attain his Age of twenty-one, at which Time he was tg be paid 
the Princifal Sum of 400.1, But if Juch eldeſs Son ſhould die befyre 
fawerty one, then the Teſtator deviſed the Jite/ e of the 400 l. 4% A's 
econd Son in like Manner, and ſo on to the third, fourth, &r. Sons 
of A. in the ſame Manner, And deviicd another 400 l. to B. and 
his firſt, &c. Son in like Manner; but F either A. or B. ſhould die 
without Iſſue, his Share vas to go to the Teſtator's right Heirs, His 
Honour decreed, that as to the ſaid Suins of 4oc/. and 400 J. if A. 
and B. ſhould die without Iſſue /tving at their Death, then the Share 
of him or them ſo dying ſhould belong 7o the Teftator's right Heirs, 
and not to Plaintiff b7s Wife and Executrix ; but that if they ſhould 
die leaving Iſue, and ſuch Iſſue ſhould die before twenty-one, then that 
theſe Shares thould fink into the Re/iduum of Teſtator's perional Eſtate. 
Macclesfield, C. upon an Appeal, took a DiFerence between a 
Limitation of a Truft of a Term for Years in ſuch Manner as that 
all Power of Alienation might be reſtrained, and conſequently a Perpe- 
tuity introduced, and a Limitation of a Truſt of a Sum of Money hich 
may be ſubjeft to more remote Contingencies; for his Lordſhip thought 
a Bond to pay Moncy upon the Death of A. without Iſue of his Body 
ould be good (C). and for the fame Reafon the Truſt of Money ſo (1 „ 1, 
limited would be allowed alſo, However, the Proviſo in this Caſe Cafe of Pin- 
muſt be underſtood of a qying without Iſſue then loving, which is the kg — 
common Meaning of this Ex preſſion (c). But whether this Remain— Reb. hy ; 
der ſhould go to him that zs (4) now right Heir of the Teſtator, or where it is ſaid 
ta ſuch as /hoauld be ſ at the Time when either of the Defendants A. 45 ee 
: | 7 3 0 p 1%, mat A 
and B. ſhould die <wthout Tfue then living, his Lordfhip ordered that Covenant ro 
the Conſideration thercof be reſpited 'till that Contingency happens, 77 a Sum of 
. a ; k | MT „ dloncy wh.n 
when it will be proper to make ſuch Heir a Party to %s Bill. Aich. het pould 


1721, Pleydell and Pleydell, 1 Will. Rep. 748. be 4 Faire of 
, Ee GY ue of the 

Bidy of B. would ſurcly be good. (c) Jie 1 Fiarn, 35, Daeræurs and Farl of Clarendor. 

And 1 Vel. Eg. Abr. 202. Ca. 21. S. C. abridged. (4) Tho' in Cafe of a Deviſe of Land 


to a Man, and , he die witheut ue, then to J. S. this would give an Eftate-tail (wiz.) to the [ſue of the 
Dewiſee, and /o ſucceſſively to the lateſt Poſterity ; yet ſuch Conſtruction is con-. ary to the natural I mport of the 
Expreſlion, ard made purely to comply with the Intent of the Tcſtator, which ſeemed to be, that the Land 
devided ſhould go to the Iſſue and their Iflue, to all Generations. Put rotwichſtandipg /, it would — very 

range 
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ſtrange to put a forced Conſtruction upon Words contrary and repugnant to their uſual J mport, and only to 
defeat the Deſign of the Teſtator, by fruſtrating that Eſtate which he intended to give. Per bis Lordſhip in 
the ſaid Caſe of P. de and Plyd:il, bid. 750. | | 1 


13. A perſonal Eſtate cannot be intailed. 3 Dec. 1726. Stratton 
and Pain, Vin, Abr. Tit. Devi ſe, F. E. C. 26. 1 os ; 
14. J. S. by Will gave ſeveral long Annuities for ninety-nine 

Years in the Exchequer, amounting to 320 l. per Annum, to Truſtees 
for the Reſidue of the Term, In Truſt for E. Dod for ſo many Years 
of the ſaid Term as ſhe ſhould live, and afterwards jor the Plaintiffs 
for ſo many Years of the ſaid Term as they or the Survivor of them 
/hould live, and after the Deceaſe of the Survivor, In Truft for the 
Heirs of their Bodies lawfully to be begotten for all the Refidue of the 
ſaid Term; and for Default of ſuch Tjſue, In Truſt for the Defenaants, 
Theſe Annuities were ſubſcribed into the South-Sea Company in 1720, 
and the Bill was 1% have the South-Sea Stock and Annuities fold, and 
the Money arifing by Sale thereof to be paid to the Plaintiffs, who were 
the Deviſees for Life, with Remainder te the Hers of their Bodies, 
&c. King, C. ſaid, where a Term is deviſed to a Man. and his 
Heirs, or to the Heirs of his Body, the whole Term veſts in the De- 
viſee, and any Remainder over is void; and fo it was held in Dom. 
Proc“ the laſt Seſſions in Sir John Rufhout's Caſe, The Remainder in 
the preſent Caſe is void, being after" a Limitation in Tail,” Decreed 
that the Stock and Annvities be fold, and the Money thereby raiſed 

(a) Caſes ci- to be paid to the Plaintiffs (a), Mich, 13 Geo. 1. Dod and Dicken- 

ted for the ſon, Vin. Abr. Tit. Dey ſe, . e.) Ca. 2 5. |; 

Plaintifis were | | | | Pl 

3 Lev. 22. Gibbons and Somers —1 Lev. 29%, Lowe and Windham et al'.———Cited cont', Pinbery and E/kin:, 

Torp, Mal :sfeld, C.—Peacick and Spooner in Dom. Proc, Ibid. © Ee 


| 15. J. S. ſeiſed in Fee-fimple, and poſſeſſed of a Church Leaſe for 
i twenty-one Years in the Poſſcſſion of A. and B. deviſed all his Lands 
which he then ſicod [eijed or poſſeſjed of, or any ways intereſt in, and 
which were in the Veoſlettion of the ſaid A. and B. unto C. his Wife 
fer Life, Remzinder to D. and the Heirs of his Body, if then living, 
| (of which the Teſtator much doubted) Remainder if D. were then 
4 dead, or ſhould die without Iſſue, fo Plaintiff for Life, with a Power 
to make a Jointure, Remainder 0 Truſtces during the Life of the 
Plaintiſ, In Froſt to juppert contingent Remainders, Remainder to 
the firſt, &c. Son of the Plaintiff in Tail Male ſucceſſively, with Re- 
mainders over. And deviſed a his Goods and Chattels, Money and 
perſonal Eftate, to his Wie and Exccutrix. King, C. decreed that 
: the Leaſchold Premifics ſhould paſs by this Will to Plaintiff, who was 
) His Lord. the Remainder Man for Life, as well as the Frechold (b). Eaſt. 1728. 

Jap owned the Addis and Clement, 2 Will, Rep. 4 56, 459. 


Limitations 


were improper, but then he ſaid the Words of the Will were very ſtrong, all the Lands which the Teftatar 
n ſeiſed or foſjefſed of, or any ways interifled in; which Words poſiffed of or intereſted in, properly refer 
to a Leaſehold Eſtate, and dilinguiſh the preſent Caſe from that of Roſe and Bartlet, where the Words poſifjed 
of or any woys intreſted iu, are not to be found. And as this Leaſe for twenty-one Years was held of the 
Church, and always nencaballe, the Leſſee who was the Teſtator might look upon bimſelf from the Right he 


had to renew, as having a perpetual Eſtate therein, a kind of Inheritance; and therefore his Lord tip thouglit 
it ought" to paſs. Jbid. 459. 


16. 7.5. gave and bequeathed all his real and perſonal Eflate 10 

his Sen F. and to the Heirs of his Body, to his and their Lie, to be 

Faid to him in three Tears after his Death, and during the Time he 

made D. his Executor; and after the ſaid three Years expired, be ap- 
pointed that his Sen F. ſhould be lis Executor, and if bis ſaid Son 
©. fhould die leaving ns Heirs of bis Body living, then he gave ſo gue? | 
3, — 


8 
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his ſaid real and ferſonal Eſtate as his ſaid Son F. ſhould be poſſeſſed of 

at his Death, to the Goldſmiths Company in London, In Truſt tor ſe- 

veral charitable Uſes. But his Will was, that the Company ſhould not 

give his faid Son any Diſturbance during his Life. J. S. dies. The 

Son after three Years takes the Execution of the Will, /uffers a Reco- 

very of the real Eſtate, and dies without Tue, leaving his Wife Exe- 

cutrix. King, C.—His Honour, and Reynolds, C. B. were unanimolis, 

That the Limitation over was void (a). Trin. 5 Geo. 2. Attorney Vide P. 
General and the Goldſmiths Company, Fitz-Gibb. Rep. 314, 321. I 

17. F.S. by Will reciting that a Marriage is propoſed between his 

Niece A. and his Couſin B. deviſes t Truſtees his real Eſflate and 

Bank Stock, and Money in Orphans Fund, and the Produce of the ſame, 

In Truſt to pay the Rents and Profits to A. during Life, or to jhch 

Perſon as (he by Writing ſhould appoint, with or without the Conſent of 

any Huſband. But if ſhe ſhould marry B. then after the Deceaſe of A. 

In Truſt for B. during Life, and after bis Deceaſe In Truſt for the 

rſt and other Sons ſucceſſively of A. and B. and their Heirs Male, and 
for want of ſuch Tjſue, In Truſt for the Daughters of A. and B. equally 

to be divided between them, and for want of Iſſue of that Marriage, 

In Truſt jor the Iſſue of the Survivor of them ; and if neither of them 

leave Iſue, In Truſt for C. for Life, with Remainder for ſuch Chi/d 
and Children as his Brother D. ſhould leave living at his Deceaſe, or 
that D. s Wife ſhould be enſeint of, that ſhould attain the Age of twenty- 1 
one, and 76 tha Heirs, Executors, &c. of ſuch Child or Children, equally | Wo 
to be divided between them, as they ſhould reſpectively attain the Age i 
of twenty-one Years; and sf mo ſuch Child attain that Age, then to Þ 
his own right Heirs. But if A. ſhould not marry B. then In Truſt 
after her Deceaſe for C. for Life, Remainder o the Child and Children 
of D. (as before) and if none attain the Age of twenty-one, then 10 bis 
own right Heirs ; and deviſed the Reſidue of his Ready Money, Plate, | 
Mortgages, &c. and all other his Eſtates, real and perſonal, to A. and | 
C. equally to be divided between them, their Heirs, Executors, &c. 
and made C. and A. joint reſiduary Legatees, and G. and H. Execu- 
tors, and died. A. and B. inter married; B. died ſans Iſſue. C. mar- * 
ried, and alſo died fans Iſſue. A. died without Iſſue, having made her if 
Will, and appointed an Executor. D. died before A. leaving Iſſue two | 
Sons, E. and F. above twenty-one Years of Age, E. died before A. 1 
inteſtate, leaving M. a Daughter an Infant now living, F. is alſo we 
living. The Orphans Fund and Bank Stock were not transferred, but 4 
remained as at the Teſtator's Death. King, C. held the Limitations 1 
after the Eſtate-tail void, and diſmiſſed the Bill. 22 Nov. 1734. 

Sabbarton and Sabbarton, Caſes in Eq, Temp. Talbot 55. But f [ 
15 Nov. 1736, upon hearing 730 other Cauſes upon the ſame Will, 9 
a Reference was made to the Judges of B. R. for their Opinions How 1 
a Bequeſt of a Term for Years in Lands upon the like Limitations as | 
above to the Child and Children of D. would be conſidered. And they 
declared their Opinions,“ That as this Caſe has happened (by he 
* others dying all of them without Iſſue) the Limitation of a Term for 
% Years in like Manner would have been good,” id. 249. 
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(a) As Debts, 
Legacies, c. 


Prec. in Chan, 
3. S. C. in 


totidim verbis. 


ſecure the 50001. according to the Deed, then the Leaſe to be void. 


cer et al, Sc. econt', MS. Rep. 


Debts that were contracted after the Will, as well as that contracted 


Equity ought not to hinder 4 Man from diſpoſing of his oxen” 0s le 


(a) Vide P. 
Ca. Chan- 
cey's Cafe. 

(b) Vide P. 
Ca. 


Vide 1 Vol. Eg. Abr. (L.) P. 203. 


Amn 
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of a Lhing certain (a). Wr e 


15 S. by Fine and Recovery, and Deed dated 10 May 12 Car. 2. 

7. ſettled the Manor of Y. &c. on bimſelf for Life, and after- 
wards on Truſtees for twenty-one Years, to commence from his Death; 
and after that Term on J. S. his Son in Tail, with Remainder to 
his own right Heirs, and the Truſt of the Term is declared to be for 
raiſing ooo l. for Daughters Portions, viz. 20001. for the eldeſt 
Daughter of J. S. that ſhould be unmarried at the Time of bis Death, 
and to be paid at her Age of eighteen or Marriage, which ſhould firſt 
happen, and the other 3000 J. to be equally divided amongſt his: three 
other Daughters, payable as aforeſaid. And in the Deed there was a 
Proviſo, that if W. S. or any Iſſue Male of his Body ſhould pay or 


Afterwards W. S. died, and J. S. having no other Sons, by Will. devi- 
ſed the Manor of Y. Cc. to his Wife for Life, for the Increaſe of her 
Jointure, and ſhe to pay 100/. per Annum to his Siſter, Sc. and then 
comes this Clauſe, ** And T hereby declare that I leave my Lands of In- 
« heritance to deſcend to my Daughters as my Heirs at Law, on account 
« of my dying without Tſſue of my Body; and that the Lands hereby given 
« to my Wife, or ſettled in Jointure on ber formerly, ſhall not be charged 
% with any Portions or Sums of Money to my ſaid Daughters, by virtue 
«© of any former Marriage Settlement made by me.” F. S. dies leaving 
Iſſue four Daughters all unmarried; the eldeſt afterwards married the 
Plaintiff, and the Bill was brought againſt J. S.'s Widow and the 
other three Daughters and their Huſbands, and the 'Truſtees, to. have 
the Benefit of this Term, and to have the 2000 /. paid to the Plain- 
tiff. The Lords Commiſſioners were all clearly of Opinion, That the 
Plaintiff muſt have 1000 J. more than her: Siſters; and that if the 
other Siſters did not agree to pay her three fourth Parts of that 10001. 
out of their Shares of the Land, then the Truſtees were to raiſe the 
Money according to their Power, and J. S.'s Widow was to be reim- 
burſed out of the Inheritance, what her Eſtate for Life ſhould be dam- 
nified in this Matter. Hz. 1689. Lord Viſcount Teviot and Lady Steu- 


2. F. S. was indebted 50 l. to A. and afterwards left him 4 Legacy 
F 5001. and made him Executor, and after the making of the Mill ſte 
borrowed of bim 1 5 l. more, and died. Decreed per his, Honcut, 
that this 500 J. Legacy to A. ſhould be a Satisfaction of both the 


before. But Harcourt, C. reverſed the Decree, becauſe a Court of 


pleaſes; and when he ſays he gives a Legacy, we cannct contract 
him, and ſay he fays a Debt; and as to the Debt contracted after— 
wards, he ſaid there was no Pretence to make this to be a Paymcut 
of that (a). If a Legacy be % than the Debt, it was never held 70 
go in Satisfafion ; ſo if the Thing given was of a different Nature, 
as Land, it ſhould not go in Satisfaction of Money (C). So if the Le- 
gacy be upon Condition, for by the Breach he may be a Loſer, whereas 
the Will intended it for his Benefit. — Note; In all theſe Caſes the 

3 | Tntention 
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Intention of "the Party ought to be the Rule. Trin. 13 W. 3. Cran- 3 H. ge. 
mer's Cuhſe, 2 Sal. 508. 180 c 227. 8. C. 
14 Kii een ee ee e cited per Sir 
þ - -kyll,, Ma of the Rells, as decreed per Lord Harcourt, that a Legacy, the" it ccccded the Debt, could 
not d intend as a Satisfaction thereof; and indeed it may be preſumed, that if the Teſſator intended 

to pay or ſatisfy a Debt, he would certainly have taken Notice of it. Per his Honour. 172. 


3. A. was Father to Plaintiff's Wife, and had in his Hands a 

Legacy of 150 J. which had been given her by a co/lateral. Anceſtor. 

Afterwards,,'en her Marriage with Plaintiff, A. (the Defendant) gave 

her loo l. Portion, and after ſettled a Church Leaſe on her and ter 

Huſband, and maintained them, fourteen. or fiſteen| Years at his own 

Houſe, and no Notice was ever taken of the Legacy, nor did it ap- 

pear that the Huſband knew any thing of it; yet after ſome Differ- Pre. in Char. 

ences between them, and on a Bill brought, the Legacy was decreed, 228, Hi | 

with Intereſt and Coſts; and his Honour ſaid, He could not diſcharge 3 and” 

it, tho' he, diſliked the Suit. HII. 1 70J. Anon. MS.' Rep, / Lee, S. C. in 
4. The Court of Chancery goes: on Preſumptions in Family Settle- tet pris. 

ments; — and if one gives a Daughter 1000 l. Legacy, and afterwards 

an Marriage gives ter 10001. Portion. This ſhall (in Equity) be 

a Satigfaction the 1000 l. Legacy, So if one owes Lis Child a 

Sum of. Mony, and by Will gives him a greater, this ſhall be allo 

taken for a Satisfaction. Per Dobyns, Hil. 1704. in the Caſe of 


Glavering and Clavering (a), Prec. in Chan; 236. (e 1 Pol. 
5. A. agreed with B. to give him 2000 J. Portion to be laid out by TE: The 


A. He purchaſes Lands with 1000 J. and mortgages them, and then bat not 8. P. 
ſettles purſuant to the Articles, excepting only in one Limitation. A. 
deviſed : theſe Lands to his Wife for Life, and alſo a Legacy in Money, 
and gave Legacies to B. and his Children, and dies without Iſſue of his 
Body, leaving B.s Children his Heirs at Law. The Lands fetiicd 
according to the Articles is a good Performance ſo far as the Value is 
over and above the Mortgage, per Cowper, C. Then it was urged 
that the Legacy to the Children was a Bounty, and not a Satisfaction 
of 'the Demand of the Heir, becauſe at the Time of the Legacy it was 
not known whether he would be Heir, or take any Thing by the 
Settlement; and alſo it was a Legacy given to him in Company with 
others; and the Diſpute is not between the Executor Defendant and 
A Creditor, but between the Executor and B. and his Son and Daugh- 
ter; and there are Aſſets enough to anſwer any Thing. Vet his Lord- 
/#1p directed, that the Maſter enquire what Aſets by Deſcent in Fee 
and. other perſonal Eſtate came into his Hands, and that to be as Part 
of the Satisfaction of his Demand. Baſt. 6 Ann. Letchmere and Bla- 
grave, Cilb. Eg. Rep. 64. | 

6. A. received 10001. to the Te of B. and makes B. Evecuter, 
_ dies. That ſhall go in Satisfaction. Per Coeper, C. in S. C. 
id. TRIAL | | | 9 
7. A. deviſes 101. per Annum rf B. for Life, charged on two 
Houſes held by a Leaſe, and made A. his Wife le Executrix. A. 
deviſed 10 l. per Annum to B. for Life, and made C. Executor, and 
C. ſettled Lands of his own, and charged them with Payment of 201. 
per Annum 70 B. for Life, Lord Chancellor Cowper thought the two 
10 J. Annuities given by the ſeveral Wills were ſeveral Deviſes of two 
ſeveral 101. But whether the 20 J. by the Settlement ſhould be ad- 
ditional or only in Satisfaction was not decreed, tho' it was ſworn by 
two Perſons to be intended in Satisfaction. Eat. 7 Ann. Daviſon 
and Goddard, Gilb. Eg. Rep. 66, | 


8. 4. 


W 
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8, A. had two Daughters, M. and N,—A Legacy of 1001. was 
left to M.-by F. S. and another of 50 J. by W. R. and both Lega. 
cies were in the Father's Hands as Executor of J. S. and V. R. Af 
terwards AH. by Will, by Virtue of a Power, charges his Lands with 
2000 J. and alſo left M. and N. 2501. apiece. This is zot a Satis- 
„. Fg. Ca. faction of the two Legacies to M. Eaft, 17 11. Meredith and Wyny 
Abr. P. 70. | | - x | whe 
Ca. 15. S8. C. Prec. in Chan. 314. f 5 1 3 
but vf S. P. 9. A. Father gives Legacies to his Children, and makes his Wife 

Executrix; ſhe not having paid the Legacies, gives them Legaciez 

likewiſe; one of which was the ſame Sum, and the other- a greater, 
Decreed they ſhall not have both, and the latter is a Satisfaction of 

the former. And where there was a Deviſe of the Lands with 

which one of the firſt Legacies was chargeable, it was decreed that 

this was a Deviſe of the Money which 1s payable out of the Lands, 

1712. Barkham and Dorwine, Vin. Abr. Tit. Deviſe, (T. c.) Ca. 37, 

10. If one being indebted to another, does by his Will give him 

(a) S. P. Per as great or (a) greater Sum than the Debt amounts to, without takin 
_— any Notice at all of the Debt, this ſhall nevertheleſs be in Satisfaction 
5 ang of the Debt, ſo that he ſhall not have both the Debt and Legacy; but 
Geddard, Gilb. if ſuch a Legacy were given upon a Contingency (5), which if it ſhould 
55 1 not happen, the Legacy would not take Place in that Caſe, tho' the 
Abr. 205 Contingency does actually happen, and the Laney thereby becomes 
Cz. 9. S. P. due; yet it ſhall not go in Satisfaction of the Debt, becauſe a Debt, 
which is certain, ſhall not be merged or loſt by an uncertain and con- 

tingent Recompence; for whatever is to be a Satisfaction of a Debt, 
ought to be ſo in its Creation, and at the very Time it is given, which 
ſuch contingent Proviſion is not. Cites the Caſe of Po/lexfen to be fo 
adjudged by Lord Harcourt, and affirmed in Dem. Proc“; and as it is 

in the Caſe of a Will, fo it will likewiſe if the Proviſion were by Deed; 
if the Proviſion be abſolute and certain, it ſhall go in Satisfaction of the 

Debt; but if it be uncertain and contingent, it can be no Satisfaction, 

becauſe it could not be fo in its Creation, and the happening of the 
Contingency afterwards will not alter the Nature of it; faid by Mr, 

Vernon, and agreed to by the Maſter of the Rolls. Mich. 1714, in the 

Caſe of Sir John Talbot alias Ivory, and Duke of Shrewſbury et al, 

Prec. in Chan. 394 | i 

2 Vern. 709. 11, A. covenants to leave bis Wife 6201. The Huſband dies in- 
3 teſtate, and the Wife's Share by the Statute of Diſtribution comes to 
above 620 J. This is a Satisfaction. Firſt decreed by Sir John Trevor, 
Maſter of the Rolls, 15 Feb. 1715, and in Trin. 1716 affirmed by 

Cowper, C. in Caſu Blandy and Widmore, 1 Will, Rep. 324. 

12. Annuities given by a Codicil, tho' given to the ſame Perſons 
that were pecuniary- Legatees in the Will, and tho' of greater Value, 
yet ſhall not. be taken to be a Satisfaction for the pecuniary Legacies 
given by the Will, becauſe the Annuities are not ejuſuem generis, and 
the Annuitants might die the next Day after the Death of the Teſta- 

trix, and nothing being more uncertain than Life, conſequently the 
latter Gifts, inſtead of being a Bounty, might be a Prejudice if taken 
to be in Satisfaction of the Legacies by the Will. The Codicil is Part 
of the Will, and proved as Part thereof, and the greater pecuniary 
Legacy given by the Codicil to the ſame Perſon that was a pecuntary 
Legatee in the Will, ſhall not be taken to be a Satisfaction, unleſs ſo 
expreſſed ; and it is as if both the Legacies had been given by the 
ſame Will; and it ſeemed a Circumſtance tending to prove that the 
Teſtatrix intended additional Bounties, inaſmuch as ſhe after the 
making the Will and before her making the Codicil, had an additional 


Eſtats 
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Eſtate come to her from her Mother, Per the Maſter of the Rolls, 
Faſt. 1718. Maſters and Harcourt Maſters, 1 Will. Rep. 421, 42 3. 
13. F. L. devifed Lands to his Wife for her Life, and deviſed other 
Lands to the Plaintiff his Brother, and his Heirs, The Defendant, 
Wife of the Teſtator, entered into the Lands deviſed to her, which were 
of more Value than her Dower, but not deviſed to her expreſly in Lieu 
and Sari faction of Dower ; and afterwards brought Dower againſt the 
Deviſce of the other Lands, and recovered againſt him with Coſts ; who 
thereupon brings his Bill to be relieved againſt the Judgment, the Lands 
deviſed to her by her Huſband being of greater Value, and ſhe in Poſ- 
ſeſſion of them. The Cafe of Lawrence and Lawrence in Dom. Proc 
was Cited for the Defendant, as a Caſe in Point that the Wife ſhall have 
Dower notwithſtanding a Deviſe to her for Life of Lands by her Huſ- 
band, unleſs declared to be in Lieu and Satisfaction of Dower. Lord 
Parker ſaid, this Point is determined already by the Houſe of Lords, and 
there is no Relief in this Caſe in Equity, therefore the Bill muſt be dimiſſed. 
Trin. 5 Geo. Lemon and Lemon, Vin. Ar. Tit. Deviſe, (T. c.) Ca. 45. 
14. Mrs. T. having three Daughters, A. B. and C. bequeathed to 
A. 10004. to B. 800 JI. and C. gool. payable at Age or Marriage. 
Afterwards on a Treaty of Marriage of A. with Plarntiff, the appro- 
ving the Match, gave Plaintiff a Note to pay him 500 l. in jix Months, 
if the Marriage took Effect, in Augmentation of her Fortune, The Mar- 
riage took Effect; the Mother fell fick on the Day of Marriage, and 
died fix Days after. The Executors inſiſt that the 500 J. on Note 
was given in Satisfaction of the 1000 J. Legacy, or at leaſt ſo much of 
it as the Note was given for. (N. B. Theſe Daughters had Portions 
of 15001. by the Father's Will.) The Defendants inſiſted that the 
Mother, after giving the Note, declared, That ſhe only intended to 
give A. 1000 J. and was uneaſy during het Sickneſs that her Will 
was not altered, and gave Directions for that Purpoſe, but died before 
without altering the Will, and they made Proof thereof, and inſiſted, 
that the Words (in Augmentation of her Portion) was to be applied to 
the Portion left her by her Father. Alſo that the Mother's Aſſets would 
not ſatisfy all the Legacies in the Will if this Note ſhould be paid. Ob- 
jected, That the Will gives a Legacy of 1000 J. and the Evidence is to 
controul it; it is not to prove any Thing conſiſtent with the Will, or to 
explain it, and where tao are of a Name where a Legacy is given, and 
afterwards the Teſtator becomes indebted to the Legatee, that cannot be 
ſuppoſed to be given in Satisfaction of the Debt which was not then con- 
tracted. But in regard the proper Queſtion was, Whether the Mother 
hath not, by giving a Note, advanced Part of the 1000 J. in her Life- 
time, with Intent to make the 500 J. irrevocable? So the Evidence 
which was to explain but bare Declarations of a Teſtator ſhall not 
be given in Evidence, for that would be to make a Will in Writing 
alterable by Parol. The Teſtatrix died before the had altered her 
Will or finiſhed; but no Witneſſes going to the Value, Lord Chan- 
cellor ſent it to a Maſter to ſtate the Value, and reſerved the farther 
Direction. The 500 J. had been paid, and the Defendants agreed to 
let the Plaintiff have another 500 J. admitting the 1000 J. to be due 
in all Events. Hil. 6 Geo. x. Pepper and Weyneve, Vin. Abr. Tit. 
Deviſe, (T. c.) Ca. 46. 3 
15. If a Man gives a Legacy to his Creditor to the Amount of his 


Debt, this has been conſtrued a Payment or (a) Sati faction of the (a) Notwith- 
an ing t 18 
eral Doctrine, yet where the Teſtator has 4% Mheretoithal, and fhewed his Intentions ſo to be, he has 
Foes conſtrued to be both jrft and bountiful. Vid 1 Vol. Eg. Abr. 204. Ca. 8. and this Work, Chanciy's 
Caſe, = 354. Ca. 18, 9 


Vo. II. 4 X Debt, 


| Debt, becauſe a Man muſt be ſuppoſed to be juſt before he is bounti-. 
ful. But there can be no Pretence to ſay, that becauſe a Teſtator gives 
a Legacy of 5oo J. to V. his Debtor, that therefore this is an Ar- 
gument or Evidence that he intended to remit I. his Debt. Per his 
Honour, Eaſt. 1723, in the Caſe of Feffs and Wood, 2 Will. Rep, 

128, 132. | 
16, Teſtator gives a Legacy of 500 J. to his Executor, and after. 
wards the Teſtator contracted a Debt of 25 J. with the Executor 
(who was an Attorney) for Fees and Buſineſs done. Lord Chancel. 
lor King reſolved without Difficulty, that this Debt being contracted 
(a) Vide 1 el, ſubſeguent to the Will, the Legacy could be (a) no Satisfaction for the 
2 4 ſame. Hil. 172 5. Thomas and Bennet, 2 Will. Rep. 341, 343. | 
alſo Chancey's ? 17. 500/. bequeathed. to a Creditor for 300. who was alſo Exe. 
og cutrix to the Deviſor, and ſubmitted to account for the Surplus (), 
2 lad. he was decreed per Lord C. Parker not to go in Satisfaction of the 
had the more 3 00 J. but ſhe to have her Legacy over and above her Debt. Eq. 10 


Ma wm. Geo. 1. and Mortimer Powell, Lucas's Rep. 398 to 400, — 


cutrix, becauſe Vide 1 Vol. Abr. Eq. 243. Letter (D.) 


ſhe ſubmitted : 
to account for the Surplus; and ſaid, he was not fatisfied with that Notion that a Legacy to an Executor 


excludes him from the Surplus ; and therefore, without her Submiſſion, he did not know whether he ſhould 
have decreed her to account for it. bid. 400. Jide Tit. Executors and Adimiſtrators, P. 


1 


18, A. being indebted to his Maid Servant who had lived with him 
for a conſiderable Time, gave her a Bond for 100 J. as due for Wages, 
and afterwards by Will gives her 500 J. and it was mentioned in the 
Will to be for her long and faithful Services. His Honour obſerved that 
the Bond was for Service, and the 500 J. Legacy alſo for Service, fo 
that it is a greater Reward and Salti faction for the ſame Thing; and ſo 
decreed ; but held clearly, that ſuch a Legacy is not a Satigfaction for 

) VideP. Service done to the Teſtator after the making of the Will (c). Hil. 1717. 
Go 1 Chancey's Caſe, 1 Will. Rep. 408. — But Trin. 1725, this Decree was 
afterwards reverſed by King, C. upon the particular Circumſtances va— 
rying it from the common Caſe, vig. That the Teſtator by the expreſs 
Words of his Will had deviſed ** that all his Debts and Legacies ſhould 
be paid.” And this 100/, Bond being then a Debt, and the 500 J. being 
a Legacy, it was as ſtrong as if he had directed that both the Bond and 
Legacy ſhould be paid. That when the Teſtator gave a Bond for the 

100 J. Arrear of Wages, it was the ſame Thing as paying it, and as 
if he had actually paid it, and had afterwards given the Legacy of 
500 l. the Executor could not have fetched back the 100. and made 
Defendant refund; ſo neither ſhould the Bond in this Caſe be ſatisfied 
by the Legacy. His Lordſhip obſerved, that the Executor did not 
himſelf take this 500 J. Legacy to be a Satisfaction of the Bond, as 
appeared by his having voluntarily paid the 1001. So decreed the Set- 

8 Caſes vant both her Debt and Legacy (d). Bid. 410. 
3 19. One on the Marriage of his Wife, gave a Bond to her Truſtee 
1. Chany (Penalty 4000 J.) conditioned, That if be at any Time within four 
8. C. Pecresd Months ſhould ſettle and aſſure Freehold Lands of 1001. per Annum or 
accordingly his Wife for her Life, or if his Heirs, Executors or Adminiſtrators, 
per Ring, C. ſhould within the Space of four Months after his Death pay unto his 
ſaid Wife 20001, then the Bond to be void. The Huſband ſoon after 
the Marriage made his Will, deviſing thereby Freehold and Copyhold 
Lands of 88 J. per Annum to his loving Wife and her Heirs, having 
| ſurrendered all his Copyhold to the Uſe of his Will, and died within 
four Months after the Marriage. Whereupon the Wife now inſiſted 
to retain theſe Lands of 88 J. per Annum, and that in regard her Huſ- 
band 
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band had not. ſettled the 1001. per Annum for her Life, the Kaas alſo 
at Liberty to elect the 2000 J. out of his Aſſets. Decreed per his Ho- 


nour, that. this 88 J. per Annum ſhall not be taken in Part of the n 


100 1. per Annum, but only as a Benevolence. Trin. 1731. Eaſt: Things of a 


wood and Vinke,.. or. Styles, 2 Will. Rep. 613, 614, to 617. This 33 
Decree was, on an Appeal 'Eaft. 173 2, affirmed by Lord Chancellor n be taken 
King. Thid. 617. 271 | in Satis- 

e . ; faction of the 
other (a). Whatever is given by a Will is prind facie to be intended a Bounty and Benevolence; 
and it is remarkable that in the preſent Caſe the Deviſe is to his /oving Wife, which is a Word of Af- 
fection, per his Honour, who ſaid he looked upon it as a Stretch that where a Man has owed J. S. 1007. 
and afterwards given him a Legacy of 100 J. this latter has been taken in Satisfaction of the former, ſince at 
that Rate nothing is giver. But tho' the Court has gone ſo far, ir newer yet conſtrued a Deviſe of Land to 
ze a Satisfa&#ion for a Debt of Money; much leſs has it decreed. that a Legacy of a leſs Sum than the Debt 
ſhall be deemed a Satisfaction pre tanto. — -In the principal Caſe, the Deviſe of ſuch of the Land as 
is Copyhold cannot poſſibly go towards Satisfaction of the 100 /. per Annum, which was to be Freehold ; 
nay, ſuppoſing the whole 88 J. per Annum were Freehold, it would not go towards Satisfaction of the 100 J. 
per Annum, net being ſo expreſſed ; but if there be not enough to anſwer the re of the Charges laid upon 
the Land, or the Bond Creditors, - who may come upon the Land, then indeed ſo much of the 88 J. per Annum 
deviſed as is Freehold might be taken towards Satisfaction, becauſe otherwiſe the Teſtator's Will would be 
diſappointed ; tho" ſuppoſing there are Aſſets to pay all the Bond Debts, and likewiſe the Charges laid by the 
Will upon the Land, (which was afterwards admitted) in ſuch Caſe the 88 1. per Annum hall be enjcyed 
as a Bounty and Benevolence; refers to 4 Co, Vernon's Caſe, and alſo to that of Lawrence and Lawrence, 
2 Vern. 365. Bid. 616. Nete ; The Huſband's Executors were decreed to pay the incurring Profits of 
the 100 J. per Annum from the Death of the Huſband to the Wife, and to ſettle upon her the 100/7. per 
Annum, they not being bound to pay the 20001. to her. id. 617. By this Part of the Decree we may 
obſerve that the Huſband's Executors were at Liberty to elect whether to ſettle the 100 J. per Annum or 
to pay the 2000 J. (a) Money and Land being of a quite different Nature, the one ſhall 
never be taken as a Satisfaction for the other. See many Caſes to this Purpoſe, but particularly the Caſe 
of Chaplin v. Chaplin, P. Ca. and P. Ca. - 
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20. 30,000 J. is covenanted to be laid out in Land. The Money 
need not be laid out all together upon one Purchaſe, but if laid out 
at ſeveral Times it is ſufficient; and if the Covenantor dies, having 
purchaſed ſome Lands, which are left to deſcend, this will be a Sa- 
tisfaction pro tanto. Per Talbot, Lord C. Mich. 1733. in the Caſe of 
Lechmere and Earl of Carliſſe, 3 Will. Rep. 228. 

21. Robert Styles borrowed of his Wife ioo l. which ſhe had ſaved 
out of the Money allowed her for Houſe-heeping, and by his Will gave 
ber a pecuniary Legacy of 30 l. and alſo 401. a Year during the Life 
of her Mother, and all his Houſhold Goods for her Life, and gave the 
Reſidue of bis Eſtate to his three Siſters. And in a Creſ-6:{] brought 
by the Widow for the 100 J. and the Legacies, the Executors in- 4 
ſiſted that the Legacies and Annuity ſhould be looked upon as a Sa- 4 
tisfaction of the Debt; but Lord Chancellor Talbot held that the 3o /. : 1 
cannot be a Satigfaction, becauſe a lets Sum, and as to the ſpecific ik 
Things deviſed, and the Annuity of 40 J. a Year, theſe Sort of De- 
viſes are never held to be in Satzsfa&:om of a Debt, unleſs ſo expreſ- 
ſed in the Will; and ſo he decreed. Stanuay and Styles, et econtra 
Mich. 8 Geo. 2. MS, Rep. 

22. Huſband on Marriage ſettles 100 J. per Annum Pin-Money, 

In Truſt for his Wife, for her ſeparate Uſe, which becomes in Arrear, 

and then the Huſband by Will gives the Wife a Legacy of 5o0 /. 

after which there is a farther Arrear of the Pin-Money ; and then the 

Huſband dies ; this Legacy berng @ greater Sum than the Debt, decreed 

(even in the Cafe of a Wife) to be a Satisfaction of the Arrears of ; 
Pin-Money due before the making of the Will. Per, Tullot, C. Eaſt. 3 3 
1735. Fowler and Fowler, 3 Will. Rep. 353. cept the Wife 


| | | cout of th 
general Rule, per Talbot, C. Bid. 35 5. But the Legacy could vt be pretended to be a Satisfaction of 


the Arrears of Pin- Money incurred after the Date of the Will, and which at that Time might poſſibly 
never become due. id. Fide Salk. 08,1 Vol. Will. Rep. 409.2 Vol. Will, Rep. 343. 
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23. A. made his two Brothers Executors, and gave a Legacy of 
100 l. to B. the Daughter of one of tbem. The Executors ſettled an 
Account, and divided the Aſſets, and then the Uncle Executor by his 
Will gave B. 200. And on a Bill for theſe Legacies, it was held 
by Sir J. Jegyll, That as the 1001, Legacy was the Debt of both the 
Executors, the Gift of 200 J. by the dead Executor could not be in- 
tended to diſcharge it, there being no Reaſon to ſuppoſe that he de- 
ſigned to make Satisfaction for the Debt of his Co-Executor. Garrat 
and Garrat, at the Rolls after Hil. 173 5. MS. R. 

24. A. by Will gave his Wife 1 50 J. per Annum in long Exchequer 
Annuities during her Widowhood. And the ſame Day by a Codicil he 
gave her a further Exchequer Annuity of 6001. in Money, to be paid 
her immediately after his Death, and on his Death-hed he ordered his 
Servant to deliver to ber (ſhe then being preſent) t˙ᷓ Bank Notes amount- 
ing to 6001. ſaying be had not done enough for her, She declined ta- 
king the Notes, having, as ſhe faid, enough already; and for that it 
would injure their Son, who was the refiduary Legatee. At length ſhe 
was prevailed on by her Hufband to accept of the Notes, Tho! the Sum 
be the ſame with the 600 J. Money Legacy given by the Codicil, yet 
the Manner of giving theſe Notes, together with the Expreſſions then 
made uſe of by the Huſband, dec/aring that be bad not ſufficzently pro- 
vided for his Wife, manifeſtly ſhew them to have been deſigned as 
additional, Per TFekyll, Maſter of the Rolls, Trin. 1735. Miller 
and Miller (a) et al', 3 Will. Rep. 3 56. $i | 


(P) Of void Deviſes (b) (or Limitations in a Will); 
—and here of lapſed Deviles. 


1. TF Lands be deviſed 0 A. and his Heirs, and A. dies before the 

Teftator, the Heirs ſhall take nothing; for Heirs is a Word of 
Limitation and not of Purchaſe. Agreed per tot' Curiam, Trin. 1677, 
in the Caſe of Steede and Benier, C. B. 1 Freem, Rep. 293. 

2. Upon a ſpecial Verdict the Caſe was, J. S. was ſeiſed of two 
Meſſuages in Fee after the Death of his Brother, and had Iflue 
two Sons, R. his elder and N. his younger Son, and had alſo four 
Daughters, E. M. O. and A. and deviſed his two Meſſuages to N. 
and he to have 30 l. per Annum for his Maintenance for ten Years after 
the Death of his Grandfather, and the Refique of the Profits to be 
applied for raiſing Portions for his Daughters; and if N. die, then he 
gives the Eſtate that N. had to his four Daughters, Share and Share 
alike ; and adds, and if it ſhall pleaſe God all my Sons and Daughters 
die without Tſſue, then he deviſes it to his Siſter and her Heirs, &c. 
FJ. S. dies; the Grandfather dies; and after N. enters, and dies with- 
out Iſſue. The four Daughters enter and are ſeiſed, and one takes an 
Huſband, and has Iſſue, and dies, And the Queſtion was, Whether 
her Huſband ſhould be Tenant by the Curteſy? Herbert, C. J. ſaid, 
They would favour Wills in their Expoſition as far as they could, but 
where Wills are ſo incertain that the Intention may not be collected, 
they ought to fall for their Incertainty. And he ſaid, That here the 
Teſtator might have ſeveral Intentions; for he might intend, that the 
Davghters ſhould have but for Life, and then that the Sons ſhould 
have it, and upon their Death without Iſſue, that the Daughters 
ſhould have it; or he might intend, that the Sons might have an 
Eſtate-tail after an Eſtate-tail in the Daughters; or, that after the 
Death of the Daughters, it ſhould deſcend to the Sons in Fee; and if 

*. they 


* i Ifue, to the Iſſue of the Daughters ; and if his Sons 
and Daughters die without Iſſue, that he might limit a Fee after to his 
Siſter ;*tho" there was a Fee before, he might ſo intend; and there- 
fore he faid, it was quite .incertain. what he intended, and therefore 
that this Clauſe is void for the Incertainty; and that there was n0 
Eftate-tail © 2 8 Daughters, & per conſeguens no Tenancy by the 
Curteſy. A was. ſo adjudged per tot Cur, Hil. 2 6 3 Jac. 2. 
B. R. Boden and Warren, Skin. Ref. 266. 

A Termor of one thouſand: Years without Impeachment of 
Wale, deviſed the ſame to Defendant, and if be die without Iſſue, then 


t Plaintiff. The Plaintiff had got an Injunction to ſtop Waſte, unleſs 


Cauſe, and it was alledged for Cauſe, that the Plaintiff upon bis own 


ſhewing had no Title, + dv the Deviſe to him after the Death of the 


Defendant without 72 Was void. It was objected, that the Deviſe 
avas not to the Defendant and the Heirs of his Body, as it was in the 


Duke of Norfolt's Caſe ; and that the Words if he died without Iſue, 


ſhould be conſtrued if hauf Jue living at the Time of bis Deceaſe ; 
which was agreed to be good in Caſe it had been ſo expreſſed. 
But here it was held per Lord Keeper, that this being a Deviſe after 
dying without Iſue generally, is void, and thereupon the Cauſe was 
allowed, for that it appeared the Plaintiff could have no I itle, but 


that it went to the Defendant, his Executors and Adminiſtrators, Hil, 2 77m: 70 


1696. Anon, MS. Rep. 


die without Iflue, then to B. Reſolved, that the Deviſe over to B. 
is void, and the whole decreed to A. Eaſt, 1705. Anon. 2 Freem. 
Rep. 287. Cu. 3b. 

If a Man be non compos, and not in his right Senſes at the Time 
of making his Will, tho' he afterwards never ſo long before his Death 
becomes a Man of Underſtanding, and ſound Judgment and Memory, 
yet the Will is a void Will, and will by no Means be made good; 
becauſe he wanted the diſpofing Power at the Time of Diſpoſition, 
which was the Time of making his Will. — 80 the Law is the ſame 
of a Feme Covert; if a married: Woman makes a Will, tho' ſhe be- 
comes a Widow and unmarried before her Death, yet ſuch is a void 
Deviſe without Republication ; for the Law here regards the Time of 
making only.——S0 it is the Caſe of an Infant; if he makes a Will, 
tho' he be of Age, nay tho' he be never ſo old when he dies, yet it is 
a void Deviſe, becauſe he had not Diſcretion, nor a diſpoſing Mind, 
at the Time of making ; for it-is that which the Law regards in theſe 
Caſes, and not the Time of the Death of the Teſtator. Per Trevor, 
C. J. Hil. 6 Ann. C. B. in the Cafe of Archer and Bockingham, Rep. 
of Caſes Temp. Q. Ann. 157. 

6. A Deviſe t A. with ſeveral Sending, and a Remainder over 
to the Heirs Male of the Deviſor. The Deviſor had no, Heirs Male 
of his Body at his Death. It is a void Limitation, and a collateral 
Male cannot take by this Deviſe. In the King's Caſe a Grant to 
Heir Male is void, but in that of a common Perſon it is a Fee, and 
the Word Male is idle; but Heirs Male, &c. in a Will are always 
intended of the Body, and implies an Eftate-tail. Mich. 7 Ann. B. R. 
Ford and Offulſion, Rep. of Caſes Temp. Q. Ann. 189. 


by ſuch a Limitation by way of Remainder. 


. A Deviſe of a perſonal Eſtate 70 B. and his Iſue, or to B. and Free. is 8 


ir} he die without Iſſue, Remainder over to C. is void, and the whole 
Vor, II, 4 * Intereſt 


8. C. in roti- 


4. A perſonal Eſtate was deviſed to. J. S. and in Caſe ſhe ſhould dem verbis. 


3 Salk. Rep. 
336. 8. C. a 
Dewiſe of a 
Remaind:r to 


his right Heirs Male muſt be intended right Heirs Male of his Body, and 0 collateral Heirs Males ſhall take 


4% , { 


— 


358 Deviſes. 
Intereſt veſted in B. Hil. 1911. Gibbs and Barnardiſton, Gilb. Eg. 
3. Ejeetment and ſpecial Verdict. A Man poſſeſſed of a long Term 
for Years in Lands, deviſed them to Sir St. Andrew St. Jobn and his 
two Brothers ſucceſſively ; provided, that neither of them jhall take till 
after they are married. Rowland the third Brother dies, Sir St. Andrew 
dies, the ſecond Brother is Leſſor of the Plaintiff. The Queſtion upon 
this ſpecial Verdict was, Whether this was a good Deviſe to Sir St. 
Andrew St. John and his Brothers? It was objected, That this was a 
void Deviſe, for the Uncertainty who ſhould take firſt by reaſon of the Word 
(a) Alo in fycceſſively, and Windſmore v. Hobart, Hob. Rep. 313. was cited (a) 
me Henne and relied upon. But was reſolved per tot Cur', That the Plaintiff ſhould 
Caſes of have his Judgment, becauſe the Deviſe is not void for the Uncertainty, 
e This Caſe differs from the Caſe of Vindſinore and Hobart, Firſt, In 
Bre. Loſe 54, this Will the Teſtator names Sir St. Andrew St. John firſt, and it ap- 
i Lev. pears that he was the eldeſt Son; the Deviſe is to him and his Bro- 
> £1] ,, thers ſucceſlively, Sir St. Fobhn was to take firſt, for he was particu- 
and Cas larly named, and the Word ſucceſſively implies that the Eſtate was to 
7 * Fi go to the next Brother after him..---It is plain the Teſtator had Re- 
ſpect to the Seniority of the Brothers, and therefore named Sir St. Fohn 
rſt. In the Caſe in Hob. tho' the Leaſe was to the Father and his 
three Sons, yet it does not appear whether the eldeſt Son was named 
firſt, Secondly, If the Intention of the Teſtator can be found, 
that ought to prevail. Now the Intent here is plain, by naming the 
eldeſt Son firſt, that he had Regard to Seniority ; it is no more than 
that the eldeſt Son ſhould have it for Life, and that his two Brothers 
ſhould take after him; it is plain Evidence of the Intention; tho 
in a Deed or Leaſe it muſt be in more legal Words than in a Vill, 
yet the Law in ſuch Caſe will not make the Will void.— — 
Thirdly, If the Word ſucceſſively be ſo imperfect that it cannot be 
learned who ſhould take firſt, yet rather than that the Will ſhould 
be void, ſucceſſively ſhall be rejected, as being a Word of an imperfect 
Signification, and the Brothers ſhall take jointly ; had that come to be 
the Queſtion, and we could have learned the Intention of the Teſta- 
tor; when there are ſufficient Words without that Word to give them a 
joint Intereſt, that Word ſhall be rejected, the Intention being ſuffi- 
ciently certain before; and no Body can here ſay, but that Sir Sr. Joln 
and his Brothers had a joint Eſtate given them before this Word came, 
and ſo the Plaintiff has a good Title this Way, and nothing appears 
to ſever the jointure. Here it is ſufficiently expreſſed by naming 
the elder Brother firſt, to ſhew that the Eſtate was to go according 
to Seniority, and ſo the ſecond Brother bas a good Title for Life, and 
the Plaintiff muſt have his Judgment. Per totam Curiam, 10 Ann. 
(5) Lucas C. B. Ungly and Peale (b), Vin. Abr. Tit, Deviſe, (D.) Ca. 19. 


Rep. 103. 
Mb. 11 Ann. Orgly and Pecd, S. C. in B. R. on a Writ of Error to reverſe a Judgment in C. B. ſays, the 
Caſe was no more than this: A Man deviſes his Lands to A. and his two Brother; ſucceſſively ; but not to bt 
entered upon or enjoyed by any of them until after Marriage. A. was by the Verdict found to be the eldeſt 
Brother. And whether this Will was void by reaſon of the Uncertainty avho u take was the Queltion ? 
The Court were all of Opinion, That the Will was good, and certain enough; for being in the Caſe of 
Brothers, the Common Law was a Guide to the Expoſition of the Word ſucceſſive, wiz. that the eldeſt 
ſhould after his Marriage enjoy it fir/t for his Life, hen the ſecond, and then the third, eſpecially when 54 
who was named in the Will is by the Verdi& found to be the eldeſt Brother.- Had the Deviſe been 
to A. B. and C. to take ſucceſſive, it would have been void for the Jncertainty. Caſes quoted in the 
Argument were Co. Lit. 377.—Heb. 313.--Raym. 82, 83.—Styles 434, 435.—Moore 636.—2 Lord Rayn. Rep. 
1312. Ongl:y and Peale, Mich. 11 Am. S. C. ſtates the Will to this Effect, wiz. That the Teſtator gave to 
Sir Sc. Aud ew St. John, and to his Brothers ſucceſſively for their Lives, his Houſe at Ludgate, (the Houle in 
Queſtion) but not to be entered upon and enjoyed 'till within a Month after their Marriages. Says the Caſe 
Was argued, and the Court agreed that the Clauſe about Marriage made no Alteration in the Exp oſition 
of the Will, only added à Reſtriction to the Deviſe, which before was general; and therefore if the ſecond 
Son married before the eldeſt, yet he could not take by this Deviſe; and 77% took it to be a plain _ 
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4 armed the Judgment M/ Cauſa, &c.— But Mr. Attorney General, who was to have ſhewn Cauſe, 


taking it to be clearly againſt him, never did ſhew Cauſe, and ſo the Judgment was affirmed againſt Mr. 
Ongley, Who was a Purchaſer for a valuable Confideration by the Advice of Mr. Serjeant Pemberton and 
Mr. Richard We:bb of the Inner Temple: And the Reporter ſays, his Client told him, that Mr. Vebb on a further 
and later Conſideration adhered to his former Opinion, That the Deviſe was void for Uncertainty. bid. 1314. 
The Reporter by way of Note ſays, That S7. John took bat an Eſtate for Lig by the Will, and fo the Sale 
to Mr. Ongley will be good as to the Fee. Bid. MS. Rep. S. C. accord. 


9. Deviſe of Lands to A. and afterwards Deviſor deviſes the ſame 
Lands to B. who was a Papiſt. Both Deviſes are void; for tho' the 
laſt is void as a Will, yet it is good as a Revocation, Fuly 11, 1713. 
Roper and Conſtable, Vin. Ar. Tit, Deviſe, (R. 3.) in the Margin of 
Ca. 2. | 
10. It has been ſaid, that if an Eſtate has been given to a Man vid 1 7. 
and his Ide, it is void for the Uncertainty, becauſe it not appearing 2% #1: 212: 
whether Male or Female; but that has been held and determined ſince uc Devi 
not to be Law; and that it is well enough in a Deviſe. Per Cur”, was held void 
Eaft. 1 Geo. 1. in B. R. in Caſu Shaw and Weigh, Gilb. Eg. Rep. 28. Leg 

11. Teſtator deviſed 550 (omitting Pounds) to his Daughter M. (the Vid the Note 

Plaintiff) and alſo deviſes 550/. to his Daughter B. Sc. And per thee. 
Cowper, C. the ſubſequent Deviſe to B. makes this extremely clear 
that the Teſtator meant 550 J. and it is as certain and good as it the 
Word (Pounds) had been expreſſed. Mich. 3 Geo. 1. Freeman and 
Freeman, Vin. Abr. Tit. Deviſe, (D.) Ca. 22. | 

12. The Father in his Will taking Notice that his Son J. had much 
diſobliged him, declares thus, I do hereby reſolve not to give him any 
more than 201. a Year for Life, to be paid him Quarterly. N. B. This 
was a Baſtard Son, to whom the Father had by a former Will given 
80 l. a Year, but in the ſecond Will he took Notice of his ill Behavi- 
our at the Univerſity, and deviſes that Ejiate to his legitimate Son. 

Per the Maſter of the Rolls, the Baſtard Son ſhall take nothing by 
this Will, the Words not amounting to a Deviſe, Hil. 1717. Holder 
and Holder, Vin. Abr. Tit. Deviſe, (D. b.) Ca. 8. 

13. Deviſe to A. and his Iſue, Remainder to B. and his Iſſue, Re- 
mainder 10 the Heirs of A. A. died without Iflue, living the Teſta- 
tor, and B. died, living the Teſtator, leaving IK £ C. who was alſo 
the Heir of A. The Iflue ſhall not take an Eſtate-tail as Iſſue of 


B. nor the Remainder in Fee as Heir of A. Hil. 1717. Goodwright ao Bas 
and Wright, in B. R. 1 Will. Rep. 397. 8 1. Wag: 


14. Two Schools in the ſame Town, one a Free School, and the be, 5 R. 
other a Charity School for Boys and Girls. A. deviſes 50017. to the 8. C.—Vide 
Charity School; tho' both be Charity Schools, yet only the Charity“. ©: 
School for Boys and Girls ſhall take. Decreed per Parker, C. Mich. 

1720. Attorney General and Hudſin (a), 1 Will. Rep. 674. (a) Vide P. 
15. One poſſeſſed of a Term deviſed it to A. and B. and if either _ 


more fully 


of them died, and leave no Iſſue of their reſpectiue Bodies, then to C. abridg'd. 
His Honour held that the Deviſe over was void, and ſaid, That had the 
Words been, F A. cr B. ſhould die without Iſſue, the Remainder over, 

this plainly would have been void, and exactly the Caſe of Love and 
Windham, 1 Sid. 450. I Vent, 79. 1 Mod. 50. And he ſaid; There 

is no Diverſity betwixt a Deviſe of a Term to one for Life, and if he 

die without Iſſue, Remainder over, and a Deviſe thereof to one for 

Life, with ſuch Remainder, if he die leaving no Iflue ; for both theſe 
Deviſes ſeem equally relative to the Failure of Iflue at any Time after 

the Teſtator's Death. And cited, and much relied upon, 1 Leon. 285, 

Lee's Caſe.— Mich. 1720. Forth and Chapman, 1 Will. Rep. 664. Aſterwards in 


Trin, Term 
1720, Lord Parker upon an Appeal reverſed this Decree, and ſaid, That if J. deviſe a Term to A. and 


if A, die without leaving ue, Remainder over, in the vulgar and natural Senſe this muſt be intended 
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if (a) A. die without leaving Iſſue at his Death, and then the Deviſe over is good, and that the Word (die 
being the laſt antecedent, the Words (avis bout leaving use.] mult refer to that. Befides the Teſtator, who js 
ino Concilii, will, under ſuch Circumltances, be ſuppoſed to ſpeak in the wa/gar, common and natural, and not 
in the legal Senſe of the Words. And that the Reaſon why a Deviſe of a Freehold to one for Life, and 
if he die without Iſſue, then to another, is determined to be an Eſtate- tail, is in favour of the (5) Iſſue, 
that ſuch may have-it, and the Intent take Place, but that there 1s the Far 4 Difference betwixt a De- 
viſe of a Freehold and a Deviſe of a Ferm for Years; for in the Deviſe of the latter to ane, and if be 
die without Iſſue, then to another, the Words (if he die without Que] cannot be ſuppoſed to have been 
inſerted in favour of ſuch Iſſue, ſince they cannot by any Conſtruction have it. Bid. 666, 667, (a) Vide 
Nicholls and Hooper, 1 Will. Rep. 198. —And Target and Grant, 1 Will. Rep. 432.—1 Vol. Eq. Abr. 193. 
Ca. 11. S. C.—Lucas's Rep. 402. S. C.—And Pinbury and Elkin, 1 Will, Rep. 563. (5) Vide the Caſe: 
of Target and Grant, 1 Will. Rep. 432. And 1 Eg. Abr. 193. | 


— 


16. Deviſe of Lands to S. and the Heirs of his Body. S. died in 
the Life-time of the Deviſor. It is in the Nature of a ſapſed Legacy, 
and the Heir of S. ſhall take nothing. g Mar. 1725. Wynne and 
Wynne, Vin. Abr. Tit. Deviſe, (W. c.) Ca. 18. 

17. A. deviſed all that his Meſſuage and Tenement in E. to F. and 
his Heirs, and all the reſt, &c. of his Meſſuages, Lands, &c. in E. and 
elſewhere to J. L. in Fee, F. the Deviſee died in the Life-time of the 
Teſtator, ſo that this became a lapſed Deviſe by his Death. In 

Eijectment the ſole Queſtion was, Whether this latter Clauſe of the 
Will would carry over the lapſed Deviſe to J. L. the reſiduary Deviſee; 
or whether it ſhould deſcend to the Teſtator's Heir at Law? Held 
per Cur', That the Deviſe of all the reſt and Refidue of my Meſſuages, 
Lands, &c. did not convey what was expreſly deviſed before, for the 
Teſtator's Intent appears to be to give his whole Eſtate to F. and his 
Heirs in that Meſſuage, and that at the Time of the Will made he 
had no Reſt and Reſidue in that Houſe, and the Deviſe to F. being 
void, the Houſe will go to the Heir at Law, Eaſt. 11 Geo. 1. C. B. 
Wright and Hall, Forteſc. Rep. 182. 

18. A. bequeathed to her Grandchildren B. and C. ſome of her beſt 
Linen, His Honour held this a void Legacy for the Uncertainty, and 
if it had been the beſt Linen it had been uncertain, tho' not ſo un- 
certain as the other; if it were ſuch or ſo much of my beſt Linen as 
they ſhould chuſe, or as my Executors ſhould chuſe for them, this would 
be good, and by the Choice of the Legatees or Executors is reducible 
to a Certainty, However, as theſe were Grandchildren, and having 
no other Legacy by the Will, and ſince it was plain the Teſtatrix in- 
tended ſome Linen, his Honour did by the decretal Order recommend 
it to the reſiduary Legatee to give ſome of the beſt of the Teſtatrix's 
Linen to B. and C. which Recommendation in like Caſes (he ſaid) the 
Court had ſometimes made. Mich. 1726. Peck and Halſey, 2 Will. 
Rep. 387, 388. 


(Q) Ok Deviſes upon Condition, Contingency, 
and until, &c.— And here what is a Condt- 
tion, what is a Limitation, and what is 
a Truſt under a Mili. 


1. Ton Wheeler having five Daughters, deviſed his Land to Wil- 
liam Wheeler His Son, and the Heirs Male of his Body, Remair- 

der to Sir William Wheeler and his Heirs, upon Condition that he 
ſhould pay 500 l. to ſuch of bis Daughters as ſhould be then living, and 
if Sir William Wheeler ſhould refuſe to pay the 500 l. then he deviſed 
it to his Daughters and their Heirs, Sir William Wheeler died leaving 
William Wheeler he Son, who was Tenant in Tail, and deviſed this 
Rever ſion to William the eldeſt Son of his Couſin John Wheeler of B. 
2 whereas 
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* his eldeſt Son was named Andrew, — William Wheeler 42 
Son died without Iſue.—— Andrew the laſt Deviſee refuſed to pay the 
500 I. to the Daughters for three Years, but now profered to pay it, 
provided he might have the Land. Lord Chancellor held that this 
Condition being tor paying of Money, altho' in Strictneſs of Law the 
Eſtate was forfeited by the Nonpayment of the Moncy, and altho' 
there was an expreſs Limitation to the Daughters, yet this was but as 
it were a Mortgage or Security of Money (a), and the Daughters being (+) 5-d Vide 
aid the Money and Damages, they were at no Damage; and ſo de- * th 
creed that Andrew, paying the fame, ſhould have the Land. Mich. 25 
1676. Mbeeler and W. Whitehall et al, 2 Freem. Rep. 9, 10. 
2. If a Man deviſes his Land to his Daughter, upon Condition that 
ſhe marry J. S. at her Age of twenty-one, and if ſhe refuſe, that ther 
the Land ſhall be to B. and J. S. dies before her Age of twenty-one, 
yet B. may not enter 'till the Daughter is twenty-one. Trin. 4 
. & M. in B. R. Thomas and Howell, Skin. Rep. 320. 1 Salk, 
170. S. C. ſays, after J. $.'s Death the Daughter having never refu- 
ſed to marry J. S. married W. R. at her Age of ſeventeen. Adjudged 
that the Condition was not broke, it being become impoſſible by the 
Act of God; and Judgment affirmed (5) in Error in B. R. (3) 4 Mad. 66. 
3. J. S. deviſed ſeven ſeveral thirty-ſixth Shares in the New River 8. 25 
Water to his ſeveral Children, (by two ſeveral Venters) in Fee, pro- * a 
vided that if any of them die under Age or unmarried, then the Part the Judgment, 
or Share of him or her fo dying lo be divided among the Survitors, - a nfs 
Share and Share alike. One of the Deviſees dies. Adjudged that the © 
Survivors were Tenants in Common of that Part for Life culy, for the 
Word Share doth not denote the [tereſt but the Quantity. (Says 
Vide 3 Cro. 52. Petttwood v. Cooke, 3 Leon. 180. S. C. Roll. 83 ;, 
836. Hanbury and Cockerell.) Eat. 5 W. & M. Middleton and 


Sail (c) in B. R. Comb, Rep. 201. (% 2 Shin. 

Rep. 39. 
Eaſt. 5 W. & M. in B. R. Middleton and Swain, S. C. ſtates it thus: J. S. being ſeiſed in Fes * 
five Shares in the New River Water, and having a Son by the firſt Venter and five Children by the 
ſecond Venter, deviſed to theſe five Children five Shares, 7. e. tw A. and his Heirs one Share, to B. and 
her Heirs another Share, provided that if any of his ſaid younger Children die before they ſhall have at- 
tained his or her Age of twenty-one, or be married, that then the Share of ſuch Child ſo dying ſhall 
go to the reſt of the ſaid younger Children, Share and Share alike. 4. died unmarried before twenty- 
one; and after B. dies, being unmarried. And adjudged upon a ſpecial Verdict that the Part of A.“, 
Share which was in B. ſhall go to the Heir, viz. B."s Brother of the ſame Venter and whole Blood, and 
not to the Son and Heir of J. S. by the firſt Venter. Shaw. Parl. Ca. 211. Swain and Lane and Faww!k- 
ner, S. C. affirmed in Dom. Proc, 


— 


4. A Deviſe of Lands was made to the eldeſt Daughter, paying 
1001. to the ſecond Daughter, and 100 l. to the third Daughter, &c. 
and if the eldeſt Daughter did not pay the 1001. to the ſecond Daugh- 
ter by ſuch a Day, then he deviſed the Lands to the ſecond Daughter, 
ſhe paying her Siſters Portions by ſuch a Day; and if ſhe did not pay, 
then he deviſed the Lands to the third Daughter, &c. Reſolved that 
this was not in the Nature of a Mortgage, to be redeemable after 
the Time of Payment was over, but that the elde/? Daughter, not 
paying at the Time appointed, the ſecond Daughter ſhould have the 
Land, and the eldeſt had no Relief. Mich. 1695, cited by his Ho- 
nour as Sir Thomas Man's Caſe, 2 Freem. Rep. 206. Ca. (280. b.) 

5. A Man poſſeſſed of a Term deviſed it to an Infant en Ventre 
fa mere, if it ſhould be a Son; and if it ſhould be a Son, and die du- 
ring his Minority, then he deviſed it to his Grandſon, after which he 
died, leaving his Wite Executrix, and the Child was after born and pro- 
ved a Daughter; and it was adjudged upon a ſpecial Verdict, without 
Argument, that the Executrix, and not the Grandſon, ſhould have the 

Vor. II. 4 2 Term, 
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Prec. in Chan. 
173. Mich. 
1721. Neal 
and Hanbury, 
S. C. accord. 


Term, becauſe the Grandion was not to have but upon a precedent 


— 


Contingency, viz, the Birth of a Son and his dying in his Intancy, 
which Condition muſt be firſt performed, and it appears plainly that 
the Intent of the Teſtator was, that he ſhould not have 1t otheryiſe, 
Trin. 1697. Graſcot and Warren, Caſes in B. R. Temp. M. 3. 

6. J. S. deviſes 5 J. per Annum to his Nephew A. (without adding 
to his Executors or Adminiſtrators) to be paid Halt-yearly during the 
Life of the Teſtator's Wife, on Condition he behave himſelf civilly 
to her, for he was a very lewd diſſolute Man, and made his Wife 
Executrix, and died. The Nephew died, and his Wife (the Plaintiff) 
was his Adminiſtratrix, and brought this Bill zn forma pauperis, to 
have the Payment of. the 5 J. per Annum during the Life of the 
Teſtator's Widow, But per his Honour, this 1s a her ſonal Bequeſt to 
A. and it is pon Condition he demean himſelf civilly to the Teſlator' $ 
Wife, which cannot be after he is dead, Bill diſmiſſed. Mich. 
1701. Anon. MS. Rep. 

7. Land was deviſed to the Heir at Law, paying a Sum of Money 
4 B. Held in this Caſe that paying did not make a Condition, becauſe 
no one could enter for the Condition broken, but the Deviſee himſelf; 
but this would be a Truſt upon the Land for raiſing the Money ; and 
in this Caſe it was ſaid, that in Caſe the Deviſe were to a Stranger, 
paying 100], to A. that this makes a Condition, and that the Heir may 
enter for the Breach of it ; but when he hath entered, he ſhall be a Truſtee, 
ſo far as to ſecure the 100 J. Hil. 1704. Anon. 2 Freem. Rep. 278. 

8. Deviſe 70 A. and the Heirs Male of her Body, upon Condition 
that ſhe intermarry with and have Iſue Male by one ſurnamed Searle, 
and in Default of both Conditions, he deviſed over to B. in the ſame 
Manner, and in Default thereof he deviſed to C. for ſixty Years, it he 
fo long lire, Remainder over to the Hezrs of the Body of C. and their 
Iſe Male for ever. Ac judged that this is a — Eſtate-tail ; that 
the Words of Condition amount to a Limitation; and that the Eſtate 
of A. or B. does not ceaſe, r ſhe marries one of another Name, for 
the Remainder is in Default of both Conditions; and in the mean Time 
it is limited 7o her and the Heirs Males of her Body, and ſhe may ſur— 
vive ſuch Huſbang and marry a Searle, and fo there is a Poſibility as 
long as ſhe lives. Trin, 3 Ann. B. R. Page and Hayward, 2 Sali, 
Rep. 570. 

9. Words of an expreſs Condition ſhall not ordinarily be conſtrued 
as a Limitation ; but where an Eſtate is to remain over for Breach of 
a Condition, which is by expreſs Words of a Condition, yet it ought 
to be intended as a Limitation, Per Holt, C. J. Rep. of Caſes in 
B. R. Temp. Ann. 61. 

10, J. S. was ſeiſed of Blackacfe in Fee and V hiteacre in Tail, 
and having two Sons, deviſed the 7a Acre to his youngeſt Son and the 
Fee Acre to his eldeſt Sen; the eldeſt entered upon the Tail Acre; 
the youngeſt Son brought his Bill, either to enjoy the Taz! Acre, or 
to have an Equivalent out of the Fee Acre.— This Deviſe being de- 
ſigned as a Proviſion for the youngeſt Son, the Deviſe of ang 
to the eldeſt Son muſt be underſtood to be with a z2cit C ondition, 
ſuffer the youngeſt Son to enjoy quietly, or elſe that the youngeſt on 
ſhould have an Equivalent out of the Fee Acre. Per Cowper, C. who 
decreed accordingly, Hil. 7 Ann. Gilb. Eq. Rep. 15. 

11. A, by Marriage Articles engages hin fel to leave his Wife a 
Moiely of bis perſonal Eftate at his Death, and being poſſeſſed of an 
Annuity in the Exchequer, diſpoſed of it by Deed Poll in his ] ife- 


time. —Afterwards he made his Will, and thereby deviſed to hrs Wife 
3 certain 
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certain Lands for Life, upon Condition that ſhe . ould not make any 
Demand upon the Articles againſt his Executor, 190 after her R 
deviſed the Lands to B. and gives ſeveral Legacies, and dies. The 
Wife zwaives the Deviſe, and inſiſts upon the Articles, The Queſtion 
was, Whether the Wife ſhould have one Moiety of the pero: al E/late 
aohich the Huſband had at the Time he entered into the Articles, or 
only a Moiety of the perſonal Eſtate he died poſſeſſed of? Lord Cha n- The wie 
cellor: The Annuity muſt be ee a Part of the perſonal ..., DR 
Eſtate the Wife is to have a Moiety of, for were ſhe to have but a Deviſe, and 
Moiety of the Eſtate the Huſband fhoald have at his Death, it would being let in 


. : : ; : upon the per- 
be in the Power of him to defeat the Articles by Alienation or Gift; 3 Edate, 


the Reaſon of inſerting at his Death, was to explain he meant only wrought a 


Je: cien TY in 


a Moiety of his Eſtate at his Death, which has eſcaped Misfortuncs the Legacy. 
and Loſſes. Trin. 7 Ann. Webſter and Milford, MS. Rep. Lord Chan- 

celior thought 
it the higheſt Equity that B. who had by the Vaiver gained the Poſſeſſion of an Eſtate of which ebe 
would have had but a Reverſion if the Wife had accepted the Deviſe, ſhould contribute what he was 
benefited by the Waiver towards raiſing a Fund for Payment of the Legacies, and his Lordſhip th ought 
200 J. in Reverſion worth but 3000 J. in Poſſeſſion, and decreed, that according to this 8 the Value 
of the Lands being ſettled by the Maſter, ſhould be 1 if the Legacies require it. 6: 


"RF, S. gives his Son a Legacy of ak upon Condition that be 

po * diſturb his Truſtees, On the Truflees applying for an Exe- 
cution of the Truſi, the Son was decrced either to join with them in 
a Sale of the Premiſſes, or elſe to forteit his Legacy. Per Lo: 
Harcourt, Hil. 2710. Webb and IVebo, 1 Mill. Rep. 136. 

13. A Man deviſes Lands to his Wife until his Son ſhall attain the 
Age of twenty-one Years, and then to his Son and his Heirs, The Son 
dies at the Age of thirteen. The Queſtion was, If the Eſtate deviſed 
to his Wife did determine by the Son's Death, % ſhould continue 
'till the Son - might have attained his Age of twenty-one Years by mY 
Ejluction of Time? Harcourt, C. was of Opinion that the 7; 
Eſtate did determine by the Death of the Son, and differs from 
raſion's Caſe (a), 3 Co. 19. for there the Deviſe was to Executors for (a) Ti N 
Payment of Debts otherwiſe unprovided for, but here the Vie comes 45 . By. 199. 
in for ber Thirds, and that 1s a ſufficient Proviſion for her in the Eye 
of the Law. Decreed accord. Hil. 12 Ann. Mansfield and Mansfield, 
Vin. Abr. Tit. Deviſe, (N. b. 2.) Ca. 13. 

14. J. I. had three Sons, A. B. and C. and deviſed all his Lands 
10 C. (Defendant's Huſband) for his Life, be or bis Heirs, paying out 
of the Rents of the Premiſſes 101. a Year to A. for his Life, and 10 l. 4 
Year to B. for Life, and alſo 101. a Year to the Teſlator's Davghter M. 
(now the Wife of W.) for her Life ; and alſo paving his Legac: es; and 
that after the Death of C. and Defendant his Wife, then the Scn or Sor:s 
of C. ſhould have all the ſaid Premiſſes equally between them, they or their 
Brothers, paying the Legactes aforeſaid ; and if uo fuch Saus, then the 
Daughter or Daughters of C. 10 have the ſaid Premiſſes equally among 
them, paying, Nc. Parker, C. held, that theſe Rents were not to 
fink upon the Death of C. and during the Life of his of (who had 
an Eflate-tail for Liſe by Implication, as his Lordſhip eld (0%, they C) Fi: P, 
being expreſly given to the ſeveral Annuitants (three in N 1 
their Lives, and were plainly intended as a certain Proviſion for them 
in all Events during their Lives; ſo that it was as if theſe ſeveral An- 
nuities were given in the firſt Place by the Will to theſe Annuitants, 
and the Lands afterwards given ſubje& to the ſaid Annuities; from 
whence it ſeemed to have been the Teſtator's Intent, that whoſoever 
took the Land ſhould pay the Annuities ; and that C's Wife ſhould 
be liable to the Annuities ; which appeared to have been all along paid 
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by her ſince her Huſband's Death. Trin. 1718. Willis and Lucas, 
1 Vill. Rep. 472. ; 3 

15. Tho' a Condition be not in Strictineſs of Law deviſable, yet 
ſince the Statute of Uſes, the Deviſee may take Benefit of it by an 
equitable Conſtruction upon that Statute, Per the Maſter of the Rolls 
and Lord Chancellor, Eaſt. 1718, in the Cafe of Marks and Mars, 


Prec. in Chan. 487. : 
16. A. deviſes to H. his Wife all his Debts, Goods, &c. provided 


that if H. die without Iſue by him, he appointed that 801. ſhould 
remain to his Brother F. D.--——-4. dies, then J. D. dies in the 
Life-time of H. and then H. dies without I ue by A.-—Firſt Queſtion, 
Whether this was a good Deviſe to F. D?—Secondly, Whether he 
dying before the Contingency happening, it was fo veſted in him that 
his Executor ſhould have it, or only intended as a per/onal Benefit to 
JF. D? Cowper, C. ſaid, there is a Difference between this Deviſe 
here which is upon a Condition precedent, and where it is pon a Con- 
tingency over; as to one for Life, and if he die without Iſue or Heirs 
of his Body, then over to another. — Here the Wife has nothing in 
the Money, but this is an Appointment of ſo much Money when the 
Contingency happened.-—-In the former Caſe, the Eſtate-tail abſorbs 
the whole Intereſt.— The Word (remain) is obſervable, if ſuch an 
Accident happened, then ſo much was to rernain to him, —If this 
had been a Deviſe over, there had been no Queſtion, May not this 
be conſtrued if H. die without Iſue living by him? This Legacy was 
to ariſe upon a Condition precedent, which makes the Legacy the 
worſe ; but all the Caſes put are of a Deviſe over, and the Fund here 
is deviſed to the Wiſe.— As to the Point, if the Deviſe is good, it 
muſt go to the Executor of the Deviſee. But his Lordſhip faid, he 
would conſider of it. Hl. 4 Geo. 1. Anon, Vin. Abr. Tit. Deviſe, 
(F. e.) Ca. 24. 

17. A. deviſes Portions to his four Children, payable at their re- 
ſpective Ages of twenty-one Years or Marriage, and in Caſe any ef 
them ſhould die before the Time of Payment, or ſhould die without Iſue, 
then his or their Share to go to the Survivors or Survivor of them and 
his Heirs, One of them died ander Age, and without Iſſue, This 
tho' a Limitation of a perſonal Eſtate is good, but liable to the Con- 
tingency of Survivorſhip till it comes to the laſt of the four Children. 


e F. Eoft. 1719. Nichols and Skinner (a), Prec. in Chan. 528. 


18. A. gives B. a Legacy, on Pain of Forfeiture of it in Caſe he 
ſhould give his Wife any Trouble in relation to his Eſtate; and makes 
his Wife Executrix. B. brings a Bill againſt the Wife, for which 
there was very little Colour, and amongſt other Particulars demands 
the Legacy. Lord Chancellor King was of Opinion, that the Suit 
was very frivolous; and tho' he would not make the Legacy for- 
feited, yet declared, if B. did not pay the Executrix the Coſts ſhe 
had been out of Purſe, he would diſmiſs the Bill. 1724. Nutt and 
Burrell, Sel. Caſes in Chan. 1. 

19. I give to my Wife all my Leaſe at S. and all my Houſhold Geods, 
ſhe maintaining my Children; but if ſhe ſhould marry, then a Maieiy 
of it among my Children. The Children ſhall have no more than a 
Maintenance, unleſs ſhe marries. Feb. 25, 1725. Seagrave and Eu- 
ace, Vin, Abr. Tit. Deviſe, (N. b. 2.) Ca. 15. 

20. A. ſciſed in Fee has a Son B. and a Siſter C. Sc. and deviſes 
his Lands to his Son B. in Tail general, and if his Son B. ſhould die 
without Iſſue, and his Wife ſhould ſurvive him, then the Wife to 


have the Premiſſes for Life, Remainder to C. in Fee. B. the Son 
dies 


. 
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dies without Iſſue before, but Teſtator's Wife dies before him. C. is not 
intitled to the Remainder in Fee, - becauſe the Contingency is annexed 
to all the Deviſes. Per the Opinion of Reynolds, J. who tried the 
Cauſe at Chelmsford Aſſizes, and who afterwards on taking Time to 
conſider of it, retained his former Opinion, and the Poſtea was deli- 
yered, Sc. Mich. 1726. Davis and Norton, 2 Will. Rep. 490. 

21. F. S. by Will gives to his Executors ſome South-Sea Stock and 
Annuities, In Truſt to apply the Dividends thereof for the Maintenance 
of the Plaintiff his Grand- daughter until ſhe ſhould attain the Age of 
twenty-one. or be married; and to. the Intent that they ſhould transfer 
the ſaid Stock and Annuities to the Plaintiff when fhe ſhould attain 
twenty-one, or be married with the Conſent of A. and B. But that in 
Caſe ſhe ſhould marry without the Conſent of A. and B. the Executors 
to pay her the Dividends during her Life, and after her Death transfer 
the ſaid Stock and Annuities to her Children ; and if ſhe die without 
Iſſue, then to go over. The Plaintiff having attained twenty-one, 
brought her Bill to have the Stock and Annuities transferred to her, 
which was oppoſed by the Remainder Man, who inſiſted, that in 
regard the Plaintiff was not married, and if ſhe married without the 
Conſent of A. and B. (which might happen to be the Caſe) then ſhe 
was only to have the Dividends fot her Life, therefore the Stock ought 
not to be abſolutely veſted in her, But King, C. held that the Plain- 
tiff being twenty-one, ſhe had an abſolute Intereſt veſted in her, and 
that the Forfeiture muſt be intended only of Marriage without ſuch 
Conſent before twenty-one ; and decreed the Stock and Annuities to be 
transferred to her. Trin. 1729. Deſbody and Boyville, 2 Will. Rep. 547. 

22. Deviſe o my Daughters and ta their Heirs, until my Son ſhall 
attain his Age of forty Years, hoping. by. that Time why Son will have 
ſeen his Folly, The Son dies before forty, The Deviſe to the Daugh- 
ters ceaſes, Hil. 1732. Lomax and Holmeden, 3 Will. Rep. 176. 


(2) Who ſhall be the Taker where there is an 
uncertain (a) Deſcription of the Perſon, % e, 


1. A DEVISE was to Margaret the Daughter of W. k. The | 
Daughter's Name was Margery. Held that Margery ſhould * f 
take quia conſtat de perſona by the Deſcription ; cites 11 Co. 21. Vin. i 
1677. Gynes and Kemſley, in C. B. 1 Freem. Rep. 293. 4 
2. A Deviſe of Goods was made to A. for Life, and after his De- q: 
teaſe to the Poſterity of B. And the Queſtion was, Whether by the i 
Word (Poſterity) only Deſcendants from the Body of B. ſhould take, 1 
(viz.) Children and Grandchildren, or whether he having no Iflue, it 
ſhould go to the collateral Relations > And Lord Keeper was of Opi- 
nion, That it went only to the Iſſue of the Body. And that if a De- 
viſe were fo A. and his Poſterity, it would be only an Eſtate- tail. — 
But the Maſter of the Rolls thought that a Deviſe 20 4 Man and hrs 
Poſterity would create a Fee. Precedents ordered to be ſearched. Per 
2 — ahh Mich. 1703. Attorney General and Bamfield, 2 Freem. | 
ep. 208. 1 
3. Deviſe to A. B. Father and Son are named A. B. Per Holt, 6 Med. 199, Y 
C. J. prima facie A. B. the Father ſhall be intended, but if the Devi- 3; ©: 2nd 7 | 
ſor did not know the Father, it will go to the Son. Hi. 2 Ann, B. R. quid ju CE 
in Caſu Lepiot and Brown, 1 Salk. Rep. 7. | Hum 
4. One deviſes the Surplus of his perſonal Eſtate to his Relations, 
without ſaying what Relations. Only ſuch ſhall take who are ca- 
Vor, II. s A pable 


| 
| 
| 
| 
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(a) Vide Roach able of taking within the Statute of Diſtributions (a); elle it would 
= A be uncertain ; for the Relations may be infinite, Per the Maſter of 
401. bee be Mills] and admitted by Mr. Vernon and others. . 710. 


more particu- Anon. 1 Will, Rep. 327.—Vide this Page, Ca. 6. 
larly the Caſe 


of Carr and Bedford, 30 Car. 2. 2 Chan. Rep. 146. where the Teſtator deviſed the Reſidue of his Eſtate 
among his Kindred eccording to their a Need ; this ſhall be dar ance according, to the * of rr 


1 Will. Ry. 5. Deviſe to A. in Tail, Banker to B. and the Iſue of her Beg 

1 and lawfully begotten, Remainder 70 fle right Heirs r A. for ever. A, 

Wright, S. C. dies without Iſite, living the Teſtalor; B. after making of the Will had 
Iſue C. (who vas alſo Heir at Law to A.) and e living the Teſta- 
tor. Reſolved per Cur', That the Heir at Law to the Teſtator, and 
not C. ſhould have the Land. "Hil. 3 Geo. 1. B. R. Hunden pr and 
Wright, Lucas's Rep. 369. 

1 3 * +7 6. The Teſtator deviſed the Surplus of his berſona Eſtate to his 

1 poor Relations; and the Counteſs of Wincbelſea being as near a Relation 
as any to the Teſtator, claimed a Share; and it was decreed that ſhe 
was intitled thereto, in regard the Word (Poor) was frequently uſed 
28 a Term of Indearment and Compaſſion, rather than to ſignify an in- 
digent Perſon; as one ſpeaking of his Father, after ſays my poor Fa- 
tber; or of his Child, my poor Child. Trin. 1716, at the Rolls. 
Anon. 1 Vill. Rep. 327. But the Reporter ſays, this ſeems to have 
been a ſtrained Conſtruftion in Favour of the Earl and Counteſs of 
Minchelſea, who had not an Eſtate any ways proportionable 40 their 
Quality, bid. 

7. J. S. by Will gives a Legacy of 200/. to Mrs. Sawyer, when 
there was no ſuch Perſon ever known to her; but it was alledged that 
ſhe meant one Mrs. Swopper, His Honour ordered the Maſter to ex- 
amine who the Teſtatrix meant thereby, and whether ſhe meant 
Mrs. Swopper, who was the Perſon that contended: for the ſame; and 
if the Maſter ſhould find that ſhe was the Perſon intended, then ſhe 

fg to receive her Legacies in Proportion with the other Legatecs, Eaſt. 
5 1718. Mapiers and Harcourt, A at e 1 Hall. Rep. 421, 
; 4.2 $43 $ Ti 

J A. by will Wind a 1 of 3 to Catherine Earnley. 

The Perſon's Name who claimed this Legacy was Gertrude Yardley. 
* It was infiſted for her and admitted, that no Perſon named Catherine 
Earnley claimed this Legacy, It was proved, that the Teſtator's 
Voice when he made his Will, was very low, and hardly intelligible; 
that the Teſtator uſually called the Legatee of this 500 J. Gatty, which 
the Scrivener, who took Inſtruction for drawing the Will, might eaſily 
miſtake for Katy z and that the Scrivener not well underſtanding who 
this Legatee of the 500/. was, or what was her Name, the Teſtator 
directed him to J. S. and his Wife to inform him further, who after- 
wards declared that Gertrude Yardley was the Perſon intended, It 
was alſo proved, that the Teſtator in his Life-time had declared that 
he would do well for Her by his Will. At the „et Hearing his Ho- 
ncur inclined to think that the Legacy was void. But at another 
Day he gave his Opinion, That the Legacy was a good Legacy to 
Gertrude Yardley, tho' the ſame was given by the Will to Catherine 
Earnley ; and his Honour ſaid, F this had been a Grant, nay had it 
been a Deviſe of Land, it had been void, by reaſon of the Miſtake 


both of Chriſtian and Surname. 2. 1723. Beaumont and Fed, 2W i 
In this Caſe Rep. 141, 142. 


the Name and | 
not the Perſon is miſtaken ; and it is very material, that there is no ſuch Perſon as Catherine Ely claim? 


ing this Legacy; which, together with the Proofs of the Teſtator's having a very low Voice when he 


1 made 
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made his Win, and of his having uſually called the Plaintiff Galiy inſtead of Gertrude, and often declared 
de would do welk for her, is ſufficient to intitle her 10 this Legagy., Per his Horour, ſbid. 143. 


lhe. 


NAY 


\ Saris) YABIP. {4 e aft hifi... 9 #4 
5 9% J. S. being ſeiſed in Fee oh real Eſtate as Heir on the Part of his 
* Mother's Side; deviſes the Lands Tenge in Fee, In Truſt to pay 
ſeyeral Annuities and Charities, ; and the Refidue of the Rents and Pro- 
fits of the Premuſſes to go 6 Hie dle Teftator's gen right Heirs of bis 
Mother's Side for ever. Neoreed fer Lord Macclesfield. in Favour of 
the Heir of, the Mother's Mother's Side, from whom the Eſtate came (a). (a) Note; In 
Eaft. 1723. Harris and Byſhop, of , Lincoln (b), 2 Will. Rep. 135. this Cale & 
gente was admitted to prove which Heir was-intended, (viz), Whether the Heir ef the Mather Mother“ 
Side; ot the Heir of ibe Mother's Father's Sige. ( Bid. be (5) Viae P. Ca. 
ern 750.1 ;©ci9-0549) bio] mai Sig) f 0 1110 EY 
10. F. S. ſeiſed of a Church Leaſe. for the Life. of. A. deviſed an 
Annuity: out of it to B. for Life, and directed that if B. ſutviyed A. 
(the Ceſiy que vie in the Leaſe) then the Teſtator's Executor ſhould pur- 
chaſe the Leæuſebꝛld Premiſſæs for the; Life C. tte Teſtator's Kinſman, 
and: then deviſed. that his Executot out of the Salus of the Leaſebold and 
Perſonal Eſtate ſhould keep the Premiſſes in Repair; but if the Leaſe- 
hold Premiſſes. could not be ſo purchaſed, hehe deviſed the Surplus 
of the Eſtate to the Plaintiff, and made D. his Executor, In Truſt 
only, giving bim a ſmall Legacy. The Execator purchaſed the Leaſe- 
bold for the Lafe. of, C. And the Queſtion Was, Whether the Plaintiff 
or the Defendant. C. was intitled to the Surplus of the Profits thereof? 
And King, C. held, that the Plaintiff could not have this. Leaſe, the 
Deviſe to him being upon a Contingency which never happened, (vz.) 
i the Leaſehold Premiſſes coul not be purchaſed for the Life of C. 
whereas ſuch Parchaſe has been made by the Executor. And. decreed 
that C. was intitled to the Leaſchold Premiſſes. And his Lordſbip 
ſaid, This appears to have been a beneficial Deviſe, becauſe in the 
deviſing Clauſe the Teſtator calls C. his Kinſman, and here lighter 
Words will ſerve to give the Leaſchold Premiiſes to C. foraſmuch as 
no other Perſon can take them; and it is a dark Will. Hil. 172 5. 
But July 6, 1726, upon a Rehearing,” his Lordſhip rever/ed this De- 
cree ; and held that by this Will the Plaintiff was intitled to the Leaſe. 
Stephens and Stephens, 2 Will. Rep. 323. | 
11. Teſtator bequeaths his perſonal Eftate to his Wife, and adds, I 
do not doubt but my Wife will be kind to my Chiluren. The Court 
thought that theſe Words gave a Right to no Child in particular, or 
a Right to any particular Part of the Eſtate, but that this Clauſe was 
void for Uncertainty. Hil. 11 Geo. 1. Biggins and Yates, 2 Mod. 
Caſes, in Law and Ef. 122. OO OO 
12. F. B. Citizen and Founder of London, having a Wife and one 
Daughter Mary, married to Defendant Thomas Taylor, by Will devi- 
ſes as follow : 1 do give to my dear Wife all my worldly Goods, Houſe 
«at Iſlington, Stock, Money, Bonds, Notes in the Eaſt India or el/e- 
e where, and ninety-nine Years Annuity in the Exchequer, with all the 
Profits which may come upon them or by them, with this Condi- 
tion, to give to my three Siſters 5 l. Yearly for their Lives, or the 
* longeſt Liver, preſently after my Deceaſe, if God permits you to 
continue in this Capacity, not elſe; and after my Wife's Deceaſe, the 
* ſame I give to my Siſters, and then after my Daughter's Deceaſe, to the 
Fruit of her Body; but for want of ſuch Iſſue or Fruit, to my Brothers 
« and Siſlers then living, and after them to their Children, and the Ch:!- 
* dren of my Brother Richard now deceaſed, except a Note of 50 J. 
ln Mr, Taylor's Hands, and Goods and Plate that I give to him.” 
x. And 
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0 2uere, Lord Chancellor decreed accordingly (a). 
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And appointed his Brothers P. and V. and Mr. Taylor Bxecutors, to 
ſee his Will performed, and died. And the Defendant Taylor proved 
the Will, and poſſeſſed the perſonal Eſtate, Then Mary Taylor the 
Daughter died without Iſſue, leaving Defendant her Huſband. Then 
the Teftator's Widow died, having made her Will, and thereof De. 
fendant Taylor Executor, who proved the Will, and alſo took out 
Adminiſtration to Mary. his Wife, The Plaintiffs are all the Teſta 
tor's Brothers and Siſters that were living at the Death of both 


4 the Widew and the Daughter. The Queſtion was, Whether the ſub- 
ſequent Limitations after the want of Iſſue of the ſaid Daughter's 


Body, or any, and which of them (the Wife and Daughter of the 
Teſtator being dead without Ifſue) are good, and to whom the Eſtate 
does belong? On a Caſe from Lord Chancellor; Lord Raymond, 
C. J. Page, Reynolds and Probyn, Juſtices, were of Opinion, That the 
Teſtator's Wife being dead, and Mary his Daughter being alſo dead, 
without Iſſue living at her Death, the ſubſequent Limitations are 


good, and that the Eſtate in Queſtion belongs to the Plaintiffs. And 
Brooks and Taylor, Vin, 


min Term Abr. Tit. .Deviſe, (T. b.) Co. 333 6 
13. H. by Will gave 500 J. to the Relations of E. H. t be divided 
equally between them, E. H. had at the Teſtator's Death two Brothers 


living, and ſeveral Nephews and Nieces by another Brother, It wag 
ſaid, that in the Caſe of Brown and Brown, Lord Macclesfield had 
determined, that the Word Relations ſhould be confined to ſuch Re- 
lations as were within the Statute of - Diſtributions, becauſe of the 
Uncertainty of the Word Relations; and upon this Authority, King, C. 
in the preſent Caſe, determined, that no Relations ſhould take by this 
Deſcription that could not take by the Statute of Diſtributions. Mzch, 


1734. Thomas and Hole, Caſes in Eg. Temp. Talbot 251. 


($) Where the Wozds are in the di junctive wha 
hall tale. 


1. HE Teſtatrix deviſed Money, In Truſt for ſuch of her Daugh- 

ters or Daughter's Children as ſhould be living at her Son's 

Death. Some of the Daughters were living at the Son's Death, and 

had allo Children, and others were dead, leaving Children. Sir Fo/; 

Jekyll, Maſter of the Rolls, after having taken Time to conſider of 

it, decreed that all the Children, as well of the living as of the dead 

3 Daughters, ſhould come in for their Shares. For that the Word (or) 
Ci the ſhould be taken (5) for (and), otherwiſe the whole Deviſe would be 


Caſe of K:yl. - : 1 | . 
„void for Incertainty ; and that it was the fame as if the Deviſe had 


way and K. VOI 
way, P. 
2 been 10 /u 


2. So if the Deviſe had been to my Children or Grandchildren, my 
Children and Grandchildren would have taken. Per his Honour in 


the above Caſe, T1bjd, 
(T) Cahere 
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(I) Where Lands are deviſed in Truſt, or to 
be ſold foꝛ, or charged with, the Payment of 
Debts (a), — Legacies (5); With Remainder (- 7 ric. 
over. 0% Vid Tit. 


Legacies. 


1. As to the Diſpoſal of my Eſtate, I deviſe the ſame as follows: See Vin. Ar. 
I give and deviſe, &c. And then deviſes his Lands 70 B. his Ln n 

eldeſt Son in Tail, Remainder to his three other Sons in Tail Male ſuc- 8•6. MO 

ceſtvely, with Remainder to his own right Heirs, and deviſes Coffer 

Mines and other Eſtates fo B. to be ſold to pay Debts; and then gives 

to his Daughter 30 J. per Annum till twelve Years old, and afterwards 

gol. per Annum 'till Marriage, and gives her 1 500 J. to be paid by B. 

within three Months after Marriage, and makes B. Executor, and dies. 

The perſonal Eſtate fell ſhort, Lord Chancellor Cowper ordered Pre- 

cedents to be ſearched, but thought the Lands not charged. Mich. 

1617. Lord Pawlet and Parry, Prec. in Chan. 449. 


2. A Man that had ſeveral Creditors, makes his Will, and recites, LU Keeper 
took A 


that for the Payment of his Legacies and Debts, he deviſes ſuch Lands Difference 
to his Executors ; then he gives 800 J. to his Wife, and 800 J. to his where Lands 


Daughter, Cc. and ſays, That his Will is, that theſe ſeveral Sums ray” ary ans 
ſhould be paid out of Money raiſed upon the Sale of his Land. And F fir the 


the Value of the Land falling ſhort of the Debts and Legacies, Finch Payment of = 
Lord Keep. held, that the Debts ſhould be paid before the Legacics. Debts and Le: 


: acies ; there 
Faſt. 1675. Hickſon and Witham, 1 Freem. Rep. 30 5. * ſhould go 

in Pari Paſſu, 
and ſhould have proportionable Satisfaction; and the Debts ſhould have no Preference; but where Lands — 
deviſed to an Executor for the Payment of Debts and Legacies, this ſhall be intended that he ſhall have 
them as Aſſets; becauſe the Teſtator ſhall not be ſuppoſed, without expreſs Words, to be ſo unconſcionable 
as to give his Eſtate in Legacies, and leave his Debts unpaid. But if he deviſes Lands for the Payment 
of Legacies only, this ſhall not be liable to Debts, becauſe it was in the Teſtator's Power to diſpoſe of it 
under what Conditions and to what Purpoſes he pleaſed ; and if he would make ſo unconſcionable a Will, his 
Lordſhip ſaid, He would not make a better Will for him. And he agreed, that if he had dewi/ſed that his 
Legacies ſhould be firft ſatisfied, and that then the Remainder of the Profits ſhould go to the Satisfaction of his 
Debts, that then the Legatees ſhould be ſerved before the Creditors ; but the naming of L:gatees firſt (as to 
ſay Legatces and Debts ) gives no Preference; but here his Intention being apparently to provide for his Debts 
and Legacies, tho* the Legacies are ſpecified, and his Deſire that they ſhould be ſatisfied, yet it ſhall be 
intended in Courſe of Law, and that Way that was moſt conſcionable for the Teſtator. But here his Lordſhip 
ſaid, That there being a Proviſion for the Payment of his Dehts, there ſhould be no Difference between 
Bonds and Debts upon Contract, but they ſhould be equally ſatisfied ; for being juſt Debts, there ſhould 
not be that Difference betwixt them, upon a Nicety of Law, that ſome ſhould have all and others none. 
Bid. 305, 306. See 1 Chan. Ca. 248. Finch Rep. 196. 


3. If a Man deviſes Lands ts his Executers for Payment of his Debts 
and Legacies generally, it ſhall be Aſſets, and Debts muſt have the Prefer- 
ence, according to the Rules of Law. Agreed fer Cur” and Counſel, 
Eaſt. 167 5, in the Caſe of Hickjon and Witham, 1 Freem, Rep. 30 5, 306. 
4. A. bequeaths 20 J. 1% B. whom be makes his Executor, and de- 
viſes hrs real Eſtate to C. and his Heirs, upon Condition that he pay 
his Debts and Legacies, the Debts within two Months aſter his Deceaſe, 
ond the Legacies within three Months ; and if the Debts and Legacics 
were not paid accordingly, then the Creditors and Legatees might enter, 
Decreed per Lords Commiſſioners, that the perſcnal Eſtate ſhall be f 
applied to diſcharge the Debts and Legacies (c). Hil. 1689, Gowrr ( And * 
and Mead, Prec. in Chan, 2. MS. Rep. S. C. accord. Maynard, 


Commiſ- 
ſioner, If a Man deviſes his rea! Eſtate to another, 2h Condition to pay his Debts, and does not diſpoſe 
of his perſonal Eſtate, that ſhall be r applied in Eaſe of the real Eftate, and in the principal Caſe the 
Condition annexed to the Deviſe is not a Condition to avoid the whole Eſtate, but only to give an Entry to 
the Creditors and Legatees. Prec. in Chan, 2, in S. C.——-—And per Keck, Commiſſioner, The Creditors 
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have a Bill now at Hearing, and have a Demand primarily againſt the per/onal Eſtate, and may certainly take 
their Remedy againſt that if they pleaſe. Suppoſe in his Caſe there had been xo Executor named, the Ani. 
niſtrator mult certainly have applied the per/onal Eſtate in Eaſe of the real, and the Executor does take ng 
more to his own Uſe than an Adminiſtrator ; therefore the perſonal Eſtate muſt be applied, ——And! per Raw. 
linſon, Commiſſioner, There is a Diverſity between Heres Fans and a Deviſee of particular Lands; for a 
Deviſee of particular Land ſhall not have the Benefit of the perſonal Eſtate, but Hæres Fudtus of the whole 
ſhall. Prec. in Chan. 2, 3. in S. C.—— MS. Rep. S. C. accord”, | 


Rawlinſui ad- 5+ Deviſe of the Rents and Profits of Lands till bis Son attain 
mitted, That #7venty-07e, towards Payment of Debts; and if my Son die before 
it the Tella- twenty-one, the Debts being paid, then to A. The Son dies before 
tor had only | V's £6 

deviſed the twenty-one; yet the Rents and Profits, not only *ull he would have 
Profits till attained twenty-one, but alſo beyond, 'till the Debts be paid, ſhall 


wy prong be applied for that Purpoſe. Mich. 1691, Martin and Woodgate, 


one, towards Prec. in Chan. 34. 
Payment of 


Debts, and had gone no farther, that it ſhould have been carried no farther than till the Son would have at- 
tained to that Age. But Hutchins was of Opinion, That even in that Caſe the Profits ſhould be applied to pay 
the Debts beyond the Age of twenty-one, if thoſe to that Time were not ſufficient to diſcharge them all. Bid 35. 


6. Deviſe of Lands 0 A. and his Wife for their Lives, Remainder 
to ſuch of their Children as ſhould be living at the Death of the Sur- 
vi vor of them, and fo their Heirs, equally to be divided between them, 
A. paying 401. to the Plaintiff, &c. at a certain Time. Decreed that 
the Lands be ſold for Payment of the Money; and then the Defendants 
to have ſuch a Proportion of the Overplus of the Purchaſe Money, 
as is anſwerable to their Intereſt for Life in the Land; for the Mone 
deviſed is a Charge upon all the Eſtates, Tr:n. 1691. Sadd and Car- 
ter, Prec. in Chan. 27. 

7. If a Man deviſes bis Lands to J. S. and deſires that the ſaid J. S. 
ſhould pay bis Debts, or if it be the ſaid J. S. paying his Debts; or if 
immediately after the Deviſe of bis Lands, he does appoint or deſire that 
his Debts ſhould be paid; or if he ufeth any Expreſſion in his Will 
whereby it appears that he had any Intent to charge his Lands with his 
Debts; in ſuch Caſe his Land will ſtand charged. But in the Caſe 
at Bar, where the Teflator had in the Beginning of his Will ſaid, 
that he deſired that all his juſt Debts ſhuuld be paid, and afterwards 
in the ſaid Will he gave ſeveral Legacies, and deviſed Lands; it was 

: held that his Deviſee was not charged with the Payment of the Debts; 
for if that ſhould be ſo, the Debts of every Teſtator would be charged 
upon his Lands; for there are few Wills but have ſome ſuch Expreſ- 
ſion whereby the Teſtator defires his Debts to be paid. Mich. 1693. 
Anon. 2 Freem. Rep. 192. 

8. Deviſe of Lands after Debts paid, (and then ſays, my Debts are 
only theſe contained in the Schedule); Deviſor afterwards contracts 
new Debts, The Payment of the % Debts is what is required by 
the Will. Mich. 7 V. 3. C. B. 3 Lev. 433. 

9. The perſenal Eſtate, tho deviſed, ſhall pay off a Mortgage, tho 

there is no Covenant for Payment of it in the Mortgage Deed. De- 
crecd per Lord Chancellor, Trin. 1696. Meynell and Howard, Prec. 
in Chan. 61. 

10. F. §. deviſes his real Eſtate, In Tiuſt for Payment of his 
Debts, and the Surplus to his Siſters ; and deviſes all his perſonal Eſtate 
to his Wife, whom he makes his Executrix. The Wife ſhall have the 
perſonal Eſtate exempt from Debts, the Debts being more than the per- 
ſonal Eftate amounted to. Decreed per Lord Chancellor, Mich. 1699. 
Bamſield and Wyndham, Prec. in Chan. 101. Sp 

11. One being in an undue Manner drawn in to execute a Con- 
veyance of his Eſtate, after makes his Will, and thereby deviſes 2 

| Us - 
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his Lands in the firſt Place for Payment of his Debts, and the Surplus to 
other Perſons. His Creditors may ſet aſide the Conveyance, having a 
Right in Nature of an Equity of Redemption, as the Teſtator himſelf had; 
tho urged, that it was but in Nature of a Choſe en Action, and therefore 
not aſſignable. Hz/. 1700. Blake and Fohnſon (a), Prec. in Chan, 142. (a) Vide P. 

12. Lands were deviſed to Truſtees and their Heirs, to lett and ſer, &. 
and out of the Rents, (without ſaying, and Profits) to pay Teftator's 
Debts. Lord Keeper Wright held that theſe Words were not ſufficient 
whereon to ground a Decree for a Sale; but that the ſubſequent Words, TT ji 
that after his Debts and Legacies paid, it ſhould be to the Truſtees, al 
were ſufficient, Hil. 1701. Cook and Parſons (b), Prec. in Chan. (6) 1 Ve. Eg. 1 
184, 18 5. Abr. P. 280. 

13. Where Lands were deviſed for Payment of Debts and Legacies, _ —_ 
the Debts being ſuch as had no Lien upon the Land, as Debts by ſim- 429.) but is 
ple Contract, &c. the Debts ſhall have no Preference; but if there not 8. P. 
be not ſufficient to pay all, they ſhall be paid in Proportion, altho' 
it was otherwiſe held in Lord Nottingham's Time, who uſed always 
to ſay, that a Man ought to be juſt before he was bountiful; and ſo 
the Court of Equity fince that Time ſcems to be ſettled. 2 Freem. 

Rep. 270. Pl. 339. Trin. 1703. Cited by Dobbins as a Caſe ſettled 
upon Conſideration had of all the former Caſes by Lord Keeper, in a 
Cauſe of Herbert and Herbert. 

14. As to my temporal Eſtate wherewith God has bleſſed me, I 
give and diſpoſe thereof as follows: Firſt, I will that all my Debts 
{© be juſtly paid which I ſhall owe at my Death to any Perſon or Per- 
© ſons whatloever ; alſo I deviſe all my Eſtate in G. to J. S.“ This i 
was all the real Eſtate the Teſtator had. Per Lord Keep. Miigbt, 1 
This is a Charge on the real Eſtate for Payment of Debts. Mich. nn 
1700. Bowdler and Smith, Prec. in Chan. 264. 1 

15. J. S. ſeiſed of Lands in Fee, gives 1000 J. to A. and deviſes 4 
the Lands to B, and C for their Lives, Remainder to D. in Tail, with W 
ſeveral Remainders over, Remainder to his own right Heirs, provided 
that his Executrixes and Executor, and Tenants in Tail, ſhould pay the 
faid Sum of 10001, within fix Months after his Death, and makes B. 
C. and D. Executors. F. S. dies not leaving perſonal Aſſets to pay 
this 1000 J. Cowper, C. decreed that the Intereſt from the Time the 
1000 /. became due, ſhould be paid by the Tenants for Life, and their 
Eſtate to be rated at a third Part of the 1000/7. and he in Remainder 
to liable to the other two Thirds ; for which Purpoſe they were all 
three to join in ſuffering a Recovery to dock the Eſtates-tail and Re- 
mainders, and then to make a Security of the Eſtate for raiſing this 
1000 l. according to the ſaid Rate, Hil. 1709. Jones and Selby, Prec. 
in Chan. 288. 

16. As for (and) concerning my Eſtate with which God hath bleſ- 
ſed me, I give as followeth : Imprimis, I will that all my Debts and 
Funeral Charges be paid and ſatisfied, and then makes a particular Dij- 
poſition of the Efiate. This was decreed no Charge, as it would be 
when Teſtator ſays, I will my Debts be paid in the firſt Place; or 
where he gives away the Eſtate after Payment of Debts and Legacies ; 
for here was a Clauſe in the Will, that after Payment of Legacies and 
Funeral Charges, the Overplus was to go to ſuch and ſuch Uſes, which 
declare the Intention to be, that the ſame was 70 anſwer only Legacies 
and Funeral Charges, and not Debts, Per the Maſter of the Rolls, 
Trin. ꝙ Geo. Parker and Wilcox, Vin. Abr. Tit. Deviſe, (Z. d.) Ca. 2 5. 

17. J. S. deviſes that his Executors ſhall fell bis Lands, and with 
the Money and Surplus of his perſonal Eſtate purchaſe an Aunuity 4 
1001, 
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1001. per Annum for A. for her Life, out of which ſhe was to maintain 
her Children; and gave 30 J. to each Child, to be raiſed out of the ſaid 
Annuity and the perſonal Eſtate he ſhould die poſſeſſed of. F. S. dies, 
and the Annuitant dies three Months after him, FJ. S.'s Executors re. 
nouncing, Adminiſtration with the Will annexed was granted to B, 
who was alſo the Adminiſtrator of A. the Annuitant. B. ſhall com- 
pel a Sale, and ſhall have the Money ariſing therefrom as per /onal Eſtate, 
he paying the Childrens Legacies. Mich. 1725. Yates and Compton, 
Vide P. 
Ca. 2 Will. Rep. 308. ; 
18. All my perſonal Eſtate of what Nature, Kind or Qualit 
« ſoever, I give to my Siſter A. whom I make my Executrix ; and 4 
« my real Eſtate, of what Kind, Nature or Quality ſoever, I give unto 
© my Sons B. and C. chargeable with my Debts.” Held at the Rolls 
about 1731 or 1732, and afterwards by King, C. That the perſonal 
Eſtate ſhould be firſt liable. Cited arg” in the Caſe of Stapleton and 
Colville (a), as the Caſe of Bromball and Wilbraham (C). Vide Caſes 


7 in Eg. Temp. Lord Talbot 204. 
() Ibid. 209. 
S. C. cited Lord Talbot, who ſaid, That in this Caſe the real and perſonal Eſtates were pretty much of the 


ſame Value, and the Debts muſt have exhauſted the one or the other Fund; ſo that had the Judgment of the 
Court been otherwiſe, the Man's Children would have been left without any Proviſion, 


(a) Vide P. 
Ca 


19. As to my wordly Eſtate, I give it in Manner following : Im- 
primis, I will that all my Debts ſhall be diſcharged. This is a good 
Deviſe to charge the Land. Eaſt. 5 Geo. 2. Lord Warrington and 
Leigh, MS. Rep. 

20. For the juſt and true Performance of this my laſt Will, and 
« for the Payment of all my Debts, I give and deviſe all my real 
Estate; and as to the perſonal Eſtate, which at the Time of my Death 
Hall be poſſeſſed of and intitled to, I give the ſame unto my Exe- 
e cutrix, to defray my Funeral Charges and Expences; and if my 
©* perſonal Eſtate ſhall fall ſhort tc diſcharge the ſame, then the Re- 
« mainder to be paid to my Executors out of the firſt Rents and Profits 
* of my real Eſtate, as they ſhall become due after my Deceaſe, until 
« Payment be made of ail my Legacies, Debts and Funeral Expences 
« as aforeſaid; and if there be any Surplus of my perſonal Eftate, that 
* then my Executors pay the ſame to my dear and loving Wie.“ Held 
that the per/onal Eſtate ſhould go to the Wife diſcharged from the 
Payment of Debts. Cited arg* as the Caſe of the Attorney General 

0 Bid. 210, and Barkham (c), about 1734, in the Caſe of Stapleton and Colvitłe, 


S. C. cited by Caſes in Eq. Temp. Talbot 207. 

Lord Talkbet ; 

who ſaid, That in this Caſe the Teſtator had laid the Charge upon the rea/ Eſtate ; and then taking up ha 
perſonal Eſtate, mentions particular Things which he charges it with; ſo that th Surplus there meant muſt 
be the Surplus after the particular Charges which he had there ſpecified ; a:.u therefore this Caſe being 
very particular, muſt fland upon its own Bottom and Recſon, and cannot be compared to the Caſe of Sra- 
pleton and Colwille. 


A 


Caſes in Eg, 21. A. by Will gave his Lands for Life (chargeable with the Pay- 
Temp. Talbat ment of his Debts, and chargeable with the Payment of the Annuities 


8 given by the Mill) to his Wife, and thereby alſo gave her Power or 
J. S. deviſed Authority by Sale or Mortgage of ſuch Part as ſhe fhou'd think profit 
bis Lands to fo raiſe ſuch Sum as ſhould be neceſſary for the Payment of his Dells 
A. his Wife . : 
for Life, and gave ber all his Goods and perſonal Eflate, and made her ſole Exe- 
charged and cutrix. 
chargeable 
with two Annuities for the Lives of B. and C. and with a Legacy of 1000 J. and gave h Wife a Power 
by Mortgage or Sale of any Part of the Inheritance, to raiſe Money ſufficient to diſcharge the Debts he 
ſhould owe at his Death; and then reciting the great Satisfaction he had of his Eſtate's having continued 
fo long in his Family, and the great Deſire he had to perpetuate, as far as he could, his Name and Eftate, 
he deviſed all his real Eltate after his Wife's Death to D. his Nephew for Life, Remainder to his firſt, &c. 
2 don 
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cuttix By his Will he takes Notice, that the Eſtate had been in Son in Tail, 
the Fandity for ſeyeral Genetations! ——Sir"FoſeþÞ Fetyl, Maſter of the Gs upon of 
Nolli, e ee Eſtate to be diſcharged of the Debts, and de- uking and 
erecd for the Defendant the Wife, [The Caſe of Hareuwod and Child, wing bis 
173 4% was cited arg*, which was a Devife of Lands,” and it was di- 3 
rected that the Truſtees ſhould raiſe Money ſufficient” to pay all his And in the 
Debts; and the Intereſt thereof; and after the Payment of his ſaid Het of the | 
Debis.* the Teſtator gave his Lands to and for ſuch Perſons, and for all bis Ling 
ſuch Uſes,” as the Manor of A. was before ſettled ; and adds theſe — 7 x 
Words, And if any Money remains after the Payment of my Debts — wh 
« andthe Truſtees Charges, then it hall be paid to my Daughter Ca- Wife, and 

« tharine, or te fuch Perſons as fhall be intitled to my ſaid Manor,“ makes her ſole 


> Executrix. 


which he hid given before. — Afterwards he gave all his perſonal Eftate On an Appeal 
of what Nature ſocvet to Catharine, and made her Executrix. Held from the Roll, 
by Taltyt, Lord Chancellor, That the perſonal Eſtate was nor ex- 7979 Chan. 


a 


empted (a). Bromhal and Wilbraham was alſo cited (b).]— On an ved, That af- 


Appeal from the Decree at the Rolls, Talbot, Lord Chancellor, in the df the Gift 
preſent Caſe faid, The Queſtion is, Whether the Debts ought to be ty and Lega. 
paid out of the real or perſohal Eſtate? The general Rule is, that cies where- 

the perfonal Eſtute is liable ta Debts of all Kinds, but a Man may ſub- 23 = 
ſtitute another Fund ' for this Purpoſe, if he thinks fit; and if fo, if Eflate, he 


any of the Creditors take their Remedy againſt the perſonal Eſtate, then _w his _ 
the Court will give it the Deviſee ont of the real Eſtate. That the Wie lor Lie, 
Teſtator may exempt his perſonal Eſtate from the Payment of his and faid, that 
Dehts ; and that this may be done by expreſs Words, or by other tho' it does not 


. neceſſarily 


Words' that * declare ſuch Intention from the whole Form follow that the 
k 


and Tenor of the Will. When a Teftator makes an Executor, and e Jong 
together ſhews 


gives nothing but what the Law gives him, and charges the Lands with intended 


Debts; there the perſonal Eftate ſhall be firſt applied —— Where the boch to be pay- 
Truft is to ſell Lands, and the Party leaves a perſonal Eſtate, there the able out of one 


perſonal Eftate may be liable. Where he geviſes his real Eſtate ab- 6 pp 
ſolutely to be fold for the Payment of Debts, and directs the Surplus of ſmal Efate 


| | fie : 1 <9 7 ly tg | ; being the proper 
the Money to be given to another Perſon, there is no Reaſon to believe 7% 1 


but he intended to have the Purchaſe Money vf the Lands the Fund to the no Provi- 

II 04 +348 þ $ab 0. Loeb Lk 4 6444 1 n fon had beer 
made by the Teftator ; but that the Annuities having none but what is particularly provided for "ol yet that 
muſt have ſome Weight; that he did not think the uſing the Words charged or chargeable will make any Dif- 
ference, ſince they are uſed indifferently; and then coming the Power given to the Wife, it ſeemed to him 
clearly to manifeſt bis Intent of her taking what he gave her by his Will to her own Uſe ; for his Intent 
being to perpetuate his Eſtate, he thought it not to be ſuppoſed, that after having given ber the whole Power 
over his perſonal Eſtate by making her Executrix, he would likewiſe impower her to diſpoſe of ſo much of the 
Inheritance, and conſequently of defeating the Devife (not of ſo much as the perſonal Eſtate ſhould prove defi- 
cient, but) of what ſhould be neceſſary for Payment of his Debts : That his Intent ſeems clear to give her this 
Power of diſpoſing of ſo much of the Inheritance as would ſatisfy his Debts, in order to ſecure to her the 
full Enjoyment of her Eſtate for Life, and of the perſonal Eftate, free from all Charges whaiſoever. And ſo 
afirmed the Decree made by Sir Fo/eph Jetyll in Behalf of the Wife. (a) Caſes in Eg. Temp. 
Talbot 204. S. C. cited arg in the Caſe of Stapleton and Cel, thus: I deviſe all my Manors to A. and 
„B. and their Heirs, In Truſt that they and their Heirs out of the Rents and Profits, or by Leaſe er Mort- 
« gage, or Sale thereof, or of any Part thereof, ſhall raiſe ſo much Money as I ſhall owe t my Death, ard 
* after Payment of my Debts, and reimburſing tlemſelwes, upon farther Truſt, hat they and their Hcirs hall 
« fland ſeiſed of ſuch Part of the Premiſſes as Hall remain unſeld, to and for ſuch Perſons and Uſes as the 
Manos of C. is already ſettled ; and if any Money remain after Payment of my Debts, it ſhall be paid to my 
« Daughter, and ſuch as are intithed to the ſaid Manor by the Limitation oforeſaid.” Teſtator before the 
making of his Will had given tbe Manor of C. to his Daughter in Tail, with Remainder to his Nephew, and 
then gave all his perſonal Eftate of what Nature or Quality forver, to bis Daughter, achom he made Execu- 
trix. And held by Talbot, C. that notwithſtanding this expreſs Deviſe to the Truſtees, the perſonal Eftate 
; ſhould: be firſt applied in Diſcharge of the real hid. zog. Lord Chancellor ſaid, That the Opinion of 
the Court in the Caſe of Hareauad and Child was founded upon the Complexion of the Will, which being 
taken together manifeſted the Intention to be, that the Daughter ſhould take the <p Fftate, liable to 
the Payment of his Debts, fhe herſelf” being Detiſce of the whole ; and that it would be abſurd to imagine 
the Teſtator to have intended his erſanal Eftate to be exempted from Payment of his Debts, when he had 
 expreſly provided that the Surplus of the Produce of what ſhould: be raiſed out of the 74a/ Eftate, ſhould 
£0 to the very ſame Perſon who was Deviſge in Tail of the real Bſtate, (5) Vide 
Ca. EN +7. r IQ-DOIRCF. If 23:36 ons 8 þ ; 
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| e 1. for affecting the real Eſtate. But. I believe there ere other Cireum. 


© ſtances. in . Caſe beſides what Was ſtated In the. Caſe of an Ex- 
ecutor, the Eſtate veſts in him in auter droit. —if be converts it, it 
ſhall go to his Repreſentativess; if not, it (hall go to the Adminiſtra. 
tor de bonis of the fiſt Teſtator. If there is an Exęgutor, and he 
is made reſſduary Legatee, and then be. dies inteſtate, bys next of. Kin 
ſhall 4 be Ariel 70 Adminiſtration, and. not the. next of; Kin. to, th, firſt 
Teftator ; for there was an Intereſt, veſt ed i in tb 55 Executor as. refiduary 

Legatee. In the Caſe of. Harewood. and Chil (a);: rhat. was — 
Dr. Harewood was to take the real Eſtate ig Tail, and it could. not 


be conceived that he intended when, the real and perſonal Eſtate was 


to go to the ſame Perſon, that he ſhould charge HY real. Eſtate before 


ao] the perſonal. This was chiefly the Reaſop - of. the Cale of Delemay 


and .Smith, 2 Vern. In the Caſe, of Bromball apd q Hilbrala , there 


the een of the Teſtator muſt be diſinherited in Caſe the e Court 


had made the Lands liable in the firſt Place., . Branzſteld and, Wing. 
ham, in Chan, 191: Attorney General 
and Burham: (6) One genera, Inference may, be drawn, from 
theſe Caſes, that where there is no expres; Exceptign. of. the. perſo- 


nal Eſtate, it muſt be collected from the general Frame. of. t the Wi . 


In this Caſe, he gives to his Wife all the reſt, of hrs Lands 


ber Liſe, chargeable with the, Payment of bis Dee and une 


Some ; obſerve on the: Word (chargeable), that it is not fo 


80 0 ſtrong as if the Deviſe was for the farticular Purpoſe. of the. Payment 


lame: Ci 


e, his Debts —With, regard. to the Annuities, it muſt be taken as 


charged, and therefore cannot have twp. different Significations 5 in the 
The Words which follow are, That ſhe ſhould have 
Power and Authority to ſell as much of. the Eſtate. as ſhauld be ſufficient 
to, fay all my Debts, and then gives all. his Goods and perſonal Eſtate 


* to bus: Wife, and mate; her Executrix. — the Teſtator had only 


made his Eſtate chargeable with the Payment of his Debts, this, would 
not have exempted, the perſonal Eſtate. The Queſtion. is, Whether 
the Teſtator did not intend the ſhould have all he gave her, Sf be 
had intended not to have given her the perſonal Eſtate abſolutely, then 
he would not have given Power to ſell as much as would be ſufficient 
to pay all bis Debts, but ſo much às would have paid ſuch Part of 


them as his perſonal Eſtate. would not extend to pay. Upon theſe 


Circumſtances, I think, it vas the Intention of the Teſtator to exempt 
his perſonal Eſtate. So the Decree was affirmed, Trin, 17 36. Sta- 
pleton and Colville, MS. Rep. 

22. Bill by the Heir at Law againſt the Executors, to fare an Ac- 
count of the perſonal - Eſtate. of the Teſtator, and that it might be 
applied in Exonetation of the real Eftate deviſed to Truſtees, to be ſold 
for Payment of Debts and Legacies. The Caſe. was this: J. by Will 
deviſed ſeveral Lands to Tomes, 60 be ſold: for Payment of his Hebe 
and Legacies, and deviſed all the Reſidue of his perſonal Eflate to his 
Wife, and gave her aiſo bool. out of the Money 1 ' raiſed by Sale of 
the Truſt Eſiate, and makes her Executrix. Harcourt, C. faid, Here is 


not only a Device over 'of the Reſidue of his perſonal Eſtate to his Ex- 
ecutrix, but he gives her further the Sum of 600 J. out of the real 


Eſtate; ſo that he did not think the Reſidue of the perſonal Eſtate 
fafliciont for her, but gave her 600 I. out of his real Eſtate ; which 
is the ſtrongeſt Preſum To imaginable of the Intent of the Teſtator, 
that his Wife ſhould ave the Reſidue. of his. perſonal Eſtate, And 
this makes it differ from the Caſe of Garroway and a hart. tb 

or 


tt. 
1 


2 bien . 
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my br Was no Deviſe uno his Executors out bf his rank Eſtate. | 
Bill difmifsd, gavadian- Account of his 4 or arm gr Mich. 12 Ann, 
Wai th Whit feld (a), Vin. Abr. Tit. Devife, (Z. d.) Ca. 19. 


and Barnardifton, 1' Will. Rep! 50 5, 5og. ichn 
24. F. S. being ſeiſed ip Fee of a real Eflate, me poſſeſſed of a verſo- 


Wife, and deviſed: to his Son B. and to his Heirs tz Thirds of all his 
real and perfonal Eſtate, upon Condition to pay his Debts, The Judges 
and Maſter of the Rolls (on Time taken to conſider of it) were all of 
Opinion, "That M. the Widow ſhould' have her Thirds, dt liable to 
the Debts, they being by the expreſs Words of the Will fixed upon 
the other two Thirds; by which the Deviſe to the Wife was rendered 
clear ; and upon this Point was cited Dy. 59. 6. 164. a. Goldſb. 149. 
Hil. 172 5. Chefter and Painter, upon an Appeal to the King in Coun- 
cil from a Decree in the Court of Chancery in the 1/land of Antigns; 


2 Will. Rep. 335, 337. 
25. One ſeiſed of Lands in Fee in G. that were in Mortgage, and 


alſo feiſed in Fee of other Lands, deviſed his Lands in G. to FJ. S. at 


her Age of twenty-one, ſuhject to the Incumbrances that were \ there- 
upon; and ordered,” that the Rents and Profits of the Premiſſcs ſhould; 
during the Infancy of the faid F. S. be paid to her Father, ſor ber 
ſole Uſe; and deviſed other Lands to Truſtees, In Truſt to pay the 
Teftator's: Debts. The Maſter of the Rolls held that this Mortgage 
ſhall be diſcharged by Moneys arifing from the Sale of the Truit 


Eſtate. Mich. 1720. Serle'and St. Eloy, 2 Will. Rep. 486. r 


26. A. ſeiſed in Fee of a real Eflate, and poſited of a eee 
Eſtate, by Will directs that his Legacies be paid out of his real Eſtate, 
and deviſes his perſonal Eſtate to his Children, His Children ch. all 
have the perſonal Eſtate free from the Legacies, hut charged with the 
Debts; and the real Eſtate only ſhall be charged with the e 
Trin. 1726. Heath and Heath, 2 Will. Rep. 366. 

27. Deviſe of the Rents and Profits of Lands 'till his Son attains 
twenty-one, towards Payment of Debts; and if my Son die before 
twenty-one, my Debts being paid, then to A. and the Son dies before 
twenty-one ; yet the Rents and Profits, not only till he would have 
attained twenty-one, hut alſo beyond, "Hill the Debts be paid, ſhall be 
applied for that Pur poſe. © Mich. 1691. Martin and Woodgate, Prec. 
in Chan, 34. 

28. In Caſe of a Deviſe of Lands to pay Debts, if the Creditors 
bring a Bill to compel a le the Heir is generally to be made a 


Party; ſecus in Caſe of a 7. ru created by Deed to pay Debts (6). 5 6 Tit. 
lc 169. 


27 n. 1730. 3 Will. Rep. 92. 


(V) Where Money is deviſed to be inveſted in 
Lands to be ſettled, &c. how conſtrued. 


1. A BY Will gave 8000 J. to B. to be laid out by her in a Purchaſe 44 ha 3 Char. 
1. of Lands, to be ſettled to the Uſe of herſelf for Life, Re- 27? 


mainder to C. and his Heirs; and in Caſe C. died in the Life-time of 
B. Remainder over to D. his Heirs, Executors and Adminiſtrators. 
C. died in the Life-time of B.— D. alſo died in B.'s Life-time, ha- 
ving made his Will, and thereof Plaintiff his Wite Exeutrix, and ha- 


ving 


+, (a) This Caſe 
e deviſes Lands 7% bis Execators, for and until Payment: of is miſplaced 
his Belts. This is but a Chattel 20 22 May <a Carter Time ; and 


lowing Caſes 
until you come 


HA Eſtate; [Geviſed one third Part of all hjs E/ftate whatſoever to M. his to (U). 
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ving given ſeveral Legacies to the other Plaintiffs, and leaving Defen- 


dant F. his only Daughter and Heir at Law, an Infant. Then 


B. died, and the Money had been never laid out; the Bill was 


brought againſt F. and againſt B.'s Executors to have the Money for 


the Benefit of the Executors and Legatees of D. and that no Purchaſe 


(a) 1 Pe. 
Abr. Eg. 175. 
S. C.— 

1 Will. Rep. 
172. 8. C.— 


Prec. in Chan. 


400. S. C. 


Prec. in Chan. 
$44. accord”, 


might be made for the Benefit of F. the Defendant, the Heir at Law 


of D. Lord Chancellor clearly decreed, that the Money belonged to 
F. as the Lands would have done, if a Purchaſe had, actually been 


made, as it ought to have been by B. the Truſtee. Tho' the Truſt 
for laying out the Money was perſonally confined to B. without nomi- 
nating Executors, yet her Executors were implied and included in it; 
and this Caſe is the ſtronger, becauſe the Heir at Law of D. was an 
Infant; and as B. ſurvived D. two Years, the Infant Heir might have 
brought her Bill againſt B. herſelf. The Truſtee to have had the 
Purchaſe made, and her Laches in not doing it, is not to turn to her 
Prejudice, being an Infant. The Caſes cited were Lingen and Sou- 
ray (a), in Lord Harcourt's Time, and a Caſe lately decreed of Jones 
and Powell. . Mich. 1720. Scudamore et al” and Scudamore, MS, 
Rep. a 3 | HIVE art 

' If Money be deviſed to be laid out in the Purchaſe of Lands 
to be ſettled on one and his Heirs, the Perſon himſelf, for whoſe Be- 
nefit the Purchaſe was to be made, may pray to have the Money ; 
and that no Purchaſe may be made, berauſe none bave an Intereſt in 
it but himſelf: But if he dies before the Purchaſe made, or Payment of 
the Monty, ſo that the Queſtion comes between his Heirs and Execu- 
tors, which of them (hall have the Money, the Heir ſhall be prefer- 
red; and it ſhalt, for his Benefit, be conſidered in Equity, as if the 
Purchaſe had been actually made in the Lite-time of the Anceſtor. 
Firſt, Beeauſe the Heir is to be favoured in all Caſes rather than the 
Executors, who, by the Old Law, were to have nothing to their own 
Uſe. Secondly, If the Executor ſhould have it, it would be againſt 
the Words of the Will, which gave it to the Heirs. Agreed by Lord 
Chancellor, to be a declared Rule of this Court in the ſaid Caſe of 
Scudamore and Scudamore, bid. 544. | 


() Where a Contingency in a Will ſhall ex- 


tend to all the Devilees. 


I. J Seiſed in Fee, has a Son B. and Siſter C. and deviſes his Lands 

* fo B. in Tail general, and if B. ſhould die without Iſſue, and 
M. the Teſtator's Wife ſhould ſurvive B. then ſhe to have the Pre- 
miſſes for Life, Remainder to C. in Fee. B. dies without Iſſue, but 
Teſtator's Wife dies before him; C. is not intitled to the Remainder 
in Fee, becauſe the Contingency is annexed to all the Deviſes over, 


Mich. 1726. Davis and Norton (b), 2 Will. Rep. 3 90. 
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( Caſes in general relating to Bills of 
475 Diſcovery (%. ce pe 


covery draws 
| X | | with it Relief. 
1. O a Bill for Diſcovery of Symony the Defendants demurred, 6%. 7 Be. 
and Demurrer was allowed. Per Cur', Hil. 1702. Attorney 
General at the relation of Hindley and Sudell et al, Prec. in Chan, 
o N 45 

2. Plaintiff not intitled to a Diſcovery without verifying his Title 
at Law. 1713. Duke of Hamilton and Fleetwood, Vin. Abr. Tit. 
Dijcovery, (A) Ca. 7. OP 

3. Perſons who claim Lands by a Will, or any other voluntary Dif- 
poſition, having the Law on their Side, are intitled as againſt an Heir 
at Lew to a Diſcovery in Equity of Deeds relating to the Eftate, and 
to have them delivered up, otherwiſe the Heir might defend himſelf at 
Law, by ſetting up prior Incumbrances, and by that Means hinder try- 
ing the Validity of the Will. May 19, 1713. Dutcheſs of Newcaſile 
and Lord Pelham, Vin. Abr. Tit. Diſcovery, (M) Ca, 12. 

4. Bill for the Diſcovery of the Conſideration of a promiſſory Note 
for 2751. ſuggeſting that it was given ex turp! Cauſa, to ſmother and 
make up a Felony, &c. Demurrer to that Part of the Bill which ſeeks 
a Diſcovery , the Note were not given to make up @ Felony, which is 
of a criminal Nature, Fc. and the Demurrer allowed. Mich. 4 Geo. 1. 
in Canc. Guiborn and Fellows et al, Vin. Abr. Tit. Diſcovery, (C) Ca. 6. 

5. A. obtained Judgment, and lodged a Heri Facias in the Sheriffs 
Hands, to which Nulla bona was returned. A. afterwards may bring 
a Bill againſt the Defendant or any other, to diſcover any of the 
Goods or perſonal Eſtate of the Defendant, and by that Means to 
affect the ſame ; but he muſt firſt go as far as he can at Law by deli- 
vering his Writ of Fer: Facias, and getting it returned. Cited by 
Mr. Vernon, Trin. 1518, in the Caſe of Balch and Waſtall, to have 
been ſo held by Lord Nottingham. Vide 1 Will. Rep. 445. 

6, Will concerning perſonal Eſtate proved in the Spiritual Court ; 
Reſpondent having a former Will in his Favour, brings his Bill to 
diſcover by what Means the latter Will was obtained, and to have 
an Account of the perſonal Eſtate, and whether the Teſtator was not 
incapable, and impoſed upon. Defendant demurred, Becauſe it be- 
longed to the Spiritual Court only to prove the Validity of Wills, and the 
former Will was not proved in the Spiritual Court, as the Will in his 
Favour was. Demurrer over-ruled. * Feb. 6, 1723. Andrews and 
Powers or Powrs, Vin. Abr. Tit. Diſcovery, (G) Ca. g. 

7. J. S. deriving his Title under a Settlement, conſulted Counſel whe- 
ther he could ſuffer a Recovery and bar the Remainders ; and Counſel 
being of Opinion that he could, he ſuffered a Recovery, and made a 
Will in Prejudice of the Perſons claiming under the Settlement, The 

Vor- . 5 D Validity 
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Validity of. which being controverted, and alſo whether, ſuppoſing it 
to be a good Will, he was enabled by the Recovery to defeat the 
Remaindets, and diſpoſe of the Eſtate, to which Purpoſe it would 
be neceſſary to have all Needs, Writings and Family Settlements 
brought into Court, -to ſee whether he had ſuch Power. King, C. 

| held it moſt natural to ſee whether J. S. could diſpoſe ; to examine 
whether he has made a Will, before it be known whether he had a 
Power, would be unneceſſary and really impertinent; and therefore 
his Lordſbip decreed that all Deeds ſhould be produced, and the Coun- 
ſel's Opinions; not as they will be a Guidance to the. Court, but for 
the Caſe on which they might be founded, for Papers may in thoſe 
Caſes be mentioned which otherwiſe might be ſuppreſſed, and not 


4 
— 
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$-1. Caſes in come to Light. 29 O. 1724. Fliyer and Sydenham, MS. Rep. 
Chan. 2. S. C. ' | n 

accord”. 2 Mod. Caſes in Lav) and Eg. 99. Mith. 11-Geo! 1. Fhire and Sidenham, S. C. ſtates it thus: 
Plaintiff exhibited his Bill as one of the Cobeirs of A. and claimed a Moiety of the Eſtate under a Settlement 
made by B. the Great-Grandfather of the Plaintiff and of the Defendant, who having ſet up a Will made 
by 4. in Favour of the Defendant, and it being ſuggeſted in the Bill, that the Will, if any, was fraudu- 
lently obtained, it was prayed that the Deeds and Writings concerning the Lands in Queſtion might be 
brought into Court, and the rather becauſe the Defendant in his Anſwer owns the Settlement as ſet forth 
in the Bill, and that Plaintiff is one of the Cobeirs of A. but fays, that the Father of 4. ſuffered a Recovery 
of all or the greateſt Part of theſe Lands, and declared the Uſes to A. and his Heirs, ſo that he might deviſe 
the ſame. And per Cur', The Right of the Plaintiff at Law cannot be tried without the Deeds, and there 
can be no Reaſon why the Plaintiff ſhould conteſt the Will, before he knows whether the Teſtator had 
Power to make it, which cannot be known without the Settlement, and the Deed to lead the Uſes of the 
common Recovery; for if the Plaintiff hath any Right, 'tis by Virtue of this Settlement, made by his Great 
Grandfather. . And as this Conteſt is between Cobeirs, where one ſets up a Will made in his Favour, and 
inſiſts that he is not obliged to produce the Settlement until the Will is ſet aſide, certainly that cannot be a 
Reaſon for not producing it, becauſe the Plaintiff hath no better Right to ſee it then, (vix.) after the Will 
is ſet aſide, than he hath now; therefore the beſt Method is to have the Deeds brought before the Court. And 
Plaintiff to have, the C/, of this Suit. | | | 4 $f n | 


MS. Rey. S. C. 8. Bill brought to ſet aſide a Purchaſe, and to have a Diſcovery of 
— the Site and. Profits of the Eſtate; Defendant by Anſwer inſiſts that 
he is a Purchaſer, and that he is not obliged to make a, Diſcovery, 
To which Exception was taken for not anſwering, and allowed 
fer King, C. In Support of the Exception was cited the Caſe of 
Stephens and Stephens before Lord Macclesfield, which was, A Bill was 
brought for a Diſcovery of the Rents and Profits of an Eſtate, which 
Plaintiff, claimed by Will from a-common Anceſtor, Defendant fays, 
he is intitled to the Eſtate, and therefore till the Right is determined he 
was not obliged to give an Account of the Rents and Profits. Lord 
Macclesfield ſaid, this might have been good by way of Plea, but 
having anſwered, muſt anſwer the Charge of the Bill. So lately 
in the Caſe of Edwards and Freeman; Bill brought for an Account; 
the Defendant controverted the Right, and ſaid he was not obliged to 
give an Account before that was ſettled; and King, C. was of Opi- 
nion, that having anſwered, the Charge of the Bill muſt be anſwered, 
i Mich. 11 Geo. 1. Richardſon and Mitchel, Sel. Caſes in Chan. [7 
2 1 wg 9. A Copybolder cut. down more Timber than he could juſtify, and a 
cited arg. . Bill being brought againſt him for a Diſcovery, he dewurred, Becauſ: 
it would ſubjet him to a Forfeiture as being Waſte, and the Demurrer 
was allowed. 11 Geo, 1. Attorney General and Vincent, MS. Rep. 
_— 10. Upon the Marriage of Mr. Payne with Mrs. Gage, Lands avere 
* ſeltled to the Uſe of the Huſband and Wife for their Lives, and tle 


accord. , Life of the Survivor of them, then 7 | ve / 
Compns's Rep. if of ' of . hen 9 the Uſe. of the firſt and e } 
665. Eaſl. 12 Geo. 2. S. C. cited arg! in the Caſe of Jones et Ux* and Meredith et al, in Scac', ſtates the 
Caſe chus: On Marriage of Mrs. Payne with Mr. Smith, a Settlement was made to the Uſe of the Huſvand 
and I ife for their Lives, and after to the firſt and other Sons of that Marriage in Tail, Remainder to Mrs. 
Payne in Fre, who deviſed it to the Defendant; and the Bill was to diſcover if the Deviſor was not a Papiſt, 
in which Caſe the Deviſe would be void; and on a Plea to this Bill, Lord Chan, Hardwicke held that Defend- 
ant was not obliged to anſwer. | a Aa 


* * 


ther 
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aber 8 in Tail Mats, Remainder i #9: tbe right Hein of the Huſband, 
The Marriage took Effect, but! the I iſbusd died in the Life-time of 

the Wife without Teaving any. Mue, having deviſed all bis Lands to bi, 
Wife and- ber _ 12 1730 the Wife deviſed all her real: Eftate to 
the Defendant, ſubject to a few Legacies," but lived and died a Papiſt; 
but that being dit cult to prove at xl} the Plaintiff; who had mar- 
ried Elizabeth Payne, Hein ati Lau to Mr. Payne and his Wife, filed 
their Bill againſt th the Defehdant! 10 et afide the Marriage Settlement 
and Will of Mr. Payne, ander>-which' Mis Payne claimed; and in par- 
ticular prayed that e Defendant 'might diſcover whether Mrs. Payne, 
under whom the Defendant claimed,- was 8 Papiſt or not. As to lo 
much of the Bill as ſought a Diſcovery whether Mrs.“ Payne was at 
any Time; and! how' long: before her Martiage: with Mf, Payne, a 
Papiſt, and profeſſed: the Popiſh/ Religion, and continued ſo tilt her 
Dells and: whether, as: ſuch, - ſhe was incapable. and diſabled by 
the Laws of the Realtn to purchaſe either in her'own Name, or in 
the Name of any to her Uſe,” or 'in Truſt for her, any Manors, Sc. 
The Defendant pleaded the Deeds of Settlement made upon the Mar- 
riage of Mt. Payne and his Wiſe, and alſo the Will of Mr. Payne 
under which his Wife claimed, as alfo the Will ef Mrs. Paynb, 
under whichethe Defendant Claimned; and for Plea further ſaith, that 
by the Act made the 11 & 12 W. 3. it was amongſt other Things ] 
enacted, That every''Papiſt, or Perſon making Profeſjion of the Poprſh . 
Religion, ' ſhould be diſabled, Sc. See faid Act Set. 4. And Lord 
Chan. Hardwicke- was of Opinion, That the Defendant was not- obliged 
to diſcover whether: Mrs. Payne was a Pa apiſt: or not; and that — 
was no Rule better: eſtabliſbed in this Court, than that a Man ſhall not Maxim. | 
be | obliged toanſwer to what may fubjett hin to the Penalty of an Act bi 
of Parliament. NotPerſon' can doubt whether this be a penal Law, 3 
and whether the Clauſes relating to Papiſts are not Penalties impoſed 1 
on all Perſons exerciſing that Religion. It is objected, That this is | 
not the Caſe of a Forfeiture, becauſe the Eſtatè was never veſted, and 4 
therefore can never be deveſted; yet it all falls under the fame Rea- 1 
ſon; and an Incapaciiy or Diſability to hold at all, created by Aﬀ of 40 
Parliament, is certainly\ as much a Penalty as the Forfeiture of an g 
Eſtate by a Perſon who had a Right to enjoy it before that Forfeiture. 1 
That this is not like the Caſe of an Alien or Baſtard, "who are. inca- [| 
pable, by thè general Laws of the. Realm, to inherit ; for this is a Diſ- 
ability created by an Act of Parliament. That what ſwayed with him 1 
moſt: was' the great Inconvenience that would follow. ſhould this | oy 
Plea be difallowed, for that there would be nothing, but Bills of 1 
Diſcovery whether ſuch and ſuch Perſons were Papiſts or not; and no 4 10 
Body knows what Confuſion would follow ——His Lordſhip held that | 

as Mrs, Payne was not obliged to diſcover whether ſhe was a Papiſt 

or not; ſo likewiſe the Defendant, who claimed under. her, was not; 
and that in that Reſpect there was no Difference between che Party 
herſelf and the Perſon who derived his Title from her. Plea allowed. 
__ I9, Lt ach Smith and Read, Vin. Abr. Th it; Diſcovery, (B) 

8. 27. 
C! I't Chancery never n a Bil of Diſcovery in „Aid, of the Ec- - | 
clefiaftical Juriſdiction. Per Loid | Hordwicke, Mich. 1738, Duns n 
and Balguy, Vin. Abr. Tit. Diſcovery, (A) Ca. 9 

12. The Plaintiff's Bill ſet forth, That 5 S. died ſeiſed of Css, os 
Lands of 100 J. per Annum, leaving Ive only one Son A, and three 9 
Daughters, B. C. and D. ſince married to W. (a Proteſtant) and 
who are the Defendants. And the Plaintiff married Mary the only 
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Barnard. 
Chan. Rep. 39. 
Eaſt. 1740. 
S. C. accord), 
of which this 
MS. Caſe 
ſeems to be 
a Tranſcript ; 
— ſays, the 
Authority 
cited in Sup- 
port of the 
Plea was 

3 Cre. 310. 
and 1Lev.g2, 
and on the 
other Side 

1 Pern. 398. 
Bid. 40, 41. 


* 


| ; — — —— —. 
Siſter of J. S. and who on Failure of Iſſue of the ſaid F. S. is his 
Heir at Law. That A. the Son entered and died ſeiſed ; that his 
Siſters B. C. and D. were educated in the Popiſh Religion, whereby 
the Plaintiff Mary, their Aunt, being the next Proteſtant Kin, is in- 
titled to enjoy the Rents and Profits of the Eſtate by Virtue of the 
Stat. 11 & 12 NV. z. until the Defendants take the Oaths and conform; 
That the Plaintiff brought an Ejectment, but Roberts (another Defen- 
dant to the Bill) cauſed himſelf to be added a Defendant in the ſaid 
Ejectment, and inſiſted on a Mortgage of the ſaid Eſtate, made to him 
by the other Defendants for a Term of. Years, for Security of 400 J. 
Therefore the Bill prays a Diſcovery, Whether J. S. the Father, and 
A. the Son, did not die ſeiſed, and when; and that Roberts may dif. 
cover whether B. C. and D. were not educated in the Popiſh- Religion, 
and now profeſs it; and whether they were not of the Age of eighteen 
Yeats and ſix Months and upwards, at the Death of A. the Son, or of 
what Age; and whether they have not refuſed to take the ſaid Oaths, 
and are thereby incapacitated to hold the ſaid Eſtate, Whether Plaintiff 
Mary is not the next Proteſtant Kin to the ſaid F. S. and to the faid A. 
and alſo to the Defendants B. C. and D. and thereby, and by the ſaid 
Act, intitled to the Premiſſes during ſuch Incapacity j and what In- 
cumbrance Roberts has, and that Plaintiffs may redeem, c. To ſuch 
Part of the Bill as ſought a Diſcovery whether the Defendants were 
not educated in, and did not then, and at the filing of the Bill, pro- 
feſs the Popiſh Religion; and whether they were not at the Death 
of A. the Son of the Age of eighteen Years and ſix Months, or what 
Age; and whether they had not refuſed to take the Oaths in the ſaid 
Statute, and had not thereby incurred the Incapacities of the ſaid Act; 
and whether the Plaintiff Mary is not their next of Kin, Cc. the 
Defendants plead the ſaid Statute, in regard that ſuch Diſcovery might 
ſubject them to the Penalties, Forfeitures or Diſabilities of the ſaid 
Act. Plea allowed. Eaſt. 12 Ges. 2. Jones et Ux and Meredith 
et al, in Scac, MS. Rp. T1 
13. By the ancient Courſe of the Court, a Perſon was alloaved. to 
bring his Action at Law againſt the Repreſentative of tht deceaſed, and 
at the ſame Time to bring his Bill here, in order to have a Diſcovery 
of Aſjets ; tho now it is eftabliſhed that if the Party proceeds in Equity 
againſt ſuch Repreſentative, his Biil \muſt be both: fdr a: Diſcovery of 
Aſets, and a Sati faction for. his Debt. Per Lord Chan. Hardwicke in 
the Cafe of Barker and Dumeres, 1740. Barnard. Rep. in Chan. 278. 
14. The Plaintiff's Bill ſet forth, That F. S. being appointed Caſhier 
to the Commiſſioners of Hawkers and Pedlars, Defendant applied to 
the Plaintiff to be Security with him for J. S. in the Sum of 6000 /. 
and promiſed to indemnify him. J. S. abſconding, an Extent was 
threatened to be taken out againſt; the Plaintiff, in order to prevent 
which he paid 3000 J. and ſeveral other conſiderable Sums on that Ac- 
count, and in order to reimburſe himſelf the ſaid Monies, he exhibi- 
ted his Bill againſt the Defendant, and alſo proceeded at Law. That 
Plaintiff being obliged to make his Election, he elected to go on at 
Law, and recovering 4500/7. againſt the Defendant, he ſued out an 
Elegit, which was delivered to the Sheriff in 1734; and /ub/aquent to 
ſuch Delivery the Defendant ſecreted great Part af his Goods, in order 
to defraud Plaintiff of the Benefit of his Ex:cution, However the 
Plaintiff executed the Writ, and the Sheriff took what Goods he found 
remaining, and ſeiſed a Moiety of the Defendant's Lands. That this 
Writ was returned and filed, and a Liberate ſued oui, and thereupon 


* this Bill was brought to compel Defendant to diſcover whether: ke did 
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not make 4th Concealment as aforeſaid, and that he might diſcover in 

vboje Hauds $ hoſe Goods, aueregplaced, and that he might ſet what 
bene re were pon the Land, that were ſeiſed Foce the 
Elegit. To {© much of the Bill as pray eck a Diff: overy of "rhe Conceal- 
ment of the Goods, he pleaded in Bar the Subſtance of 2 Matter as jet 


fartb * 55% 1869 \ th 77 K Goch the 


Return ed. che FRem Not in- 
titled to a Diſcovery; 1 as to the other Part of * Bill, * * 70 
the Incumbrances, &c. he demurred in Law. And per Lord Chan. 
Harwicke the Demurrer maſt-be-over-ruled. This is a Demurrer to 
that Part of the Bill wherein a Tenant by Elegit ſeeks to diſcover 2 
cumbrances upon the Eſtate, in order to bring an Ejectment under 
Liberate, and ſuch Perſon, may eome into this Court for ſuch᷑ a Diſco- 
very. Such a Tenant is intitled to hold the Premiſſes quouſque he has 
atrsfied his Debt, and an Ejettment is neceſſary for to get into Poſeſ- 
en. The Diflicalty i in the preſent Caſe ariſes upon the Plea, and tis 
really a new Point on which this Queſtion ariſes. But his Lordſhip al- 
lowed the, Plea, ſaying, It would be of. no. Uſe to the,Plaintiff to go 
on a8 to this Part of the Caſe, which is covered by the Pleu. If «the 
Plaintiff will be benefited by a Diſcovery of the Concealment of the 
Goods, either by going fecha into a Court of Law, or elſe by having 
Relief lere, he may certainly come into this Court for that Purpoſe; 
but if he cannot, he will net be intitled to ſuch a Diſcovery. Now 
bid Ground on which. the Plaintiff inſiſts, that by having a Diſcove- 
V. Ge. he will — be benefited in one or other of theſe Ways, 


enen \ &6 


that the Plaintiff is intitled to 2 in re or jus ad rem. yo 3 chis 
Diſcovery, it has alſo been ſaid, that the Plaintiff will be intitled to 
apply for a new Writ of. Elegit, and that the Former one may be taken 


bis Hands from the Teſte of the Writ of Execution, 'To avoid this the 
Statute was made, whereby it is enacted, That the Goods ſhall only be 
bound from the Delivery of the Writ to the Sheriff. But neither before 
this Statute nor ſince, is the Property of the Goods altered, but conti- 


theſe Words, That the Goods ſhall be bound from the Delivery of the 
« Writ to the Sheriff,” is, that after the Writ is ſo delivered, if the 
Defendant makes an Aſſignment of his' Gaods, unleſs in Market-overt, 
the Sheriff may take them in Execution. ——If this Court could require 
a Diſcovery and give Relief, it would be to extend the Writ of Elegit 
farther than the Courts of Law will do. His Lordſhip ſaid, He did 
not know that a Writ of Elcgit (after the Return is expired and the 
Writ filed) had been ever taken off the File, and a new Writ granted 
in a Caſe of this Nature. Indeed where a Man has not known 
in hat County the Defendant's Lands have lain, and he executes his 
Elegit only in that County where Part of the Lands has laid, his Lord- 
ſip faid he did not know but afterwards, upon Diſcovery of the Mi- 
take, the Courts of Law have allowed the Writ to be taken off the 
File, and a new one granted ; and he believed the ſame had been done 
in this Court upon Statutes and Recognizances ; but that could not be 


"wy in the principal Caſe, Eaſt, 1940. Lowthel and Tonkins, MS, 
Ce 
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off the File. But his Lordſhip was of Opinion, That that could not 
be done. Before the ſaid Statute, the Defendant's Goods were bound in 


nes in the Defendant till the Execution executed. The Meaning of | 
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(4) Of. what Eſtate the Mile hall be endowed. 
(B) Mhat ſhall be a Bar of Dower, —And in what Cafe 
ad \/Downeſs ſhall have Relief in Equity, ct econt'. 


(c) Ot Jointures, and in what Caſes a Jointreſs ſhall be 
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(a). Of what Eſtate the Mike ſhall be en- 
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figned in Chancery, (becauſe a Decree there cannot carry any Eftate) unleſs where the Heir of the King's Te- 
nant is in Ward; and in ſuch Caſe it is aſſigned in Court, which is more uſual, or a Writ iſſues to the 
Eſcheator to do it. Per Holt, C. J. on pronouncing the Reſolution of the Court of B. R. in the Caſe of 
Smith and Angell, 13 M. 3. 2 Lord Raymond 4 785. In 1. . 33. (C.) Lord Cike ſays, That all Kinds 
of Dowers were inſtituted for the Subſiſtence of the Wife during her Lite ; "which Right of Dower is not only 
2 /egal but a moral Right, and as it was held by Sir John Trevor the late Maſter F the Rolls, in the Caſe of 
Lady Dudley and Lord Dudley, . Prec, in Chair. 244. The Relation of Huſband and Wife, as it is the 
neareſi ſo it is the earlieſt, and therefore the Wife is the proper Obje# of the Care and Kinducſi of the Huſ- 
band; the Huſband is bound by the Law of God and Man to provide for her during his Life, and after hi; 
Death the moral Obligation is not an End, but be ought to take Care of her Proviſion during her own Life. 
This is the more reaſonable, as during the Coverture the Wife can acquire no Property of her own; 
—if before her Matriage ſhe had a real Eſtate, this by the Cherture ceaſes to be her's, and the Right thereto, 
whilſt ze is married, veſts in the Huhu; ber perſonal Eſtate becomes hi abſolutely, or at leaſt is ſubject to 
his Controul ; ſo that unleſs /e has a real Eſtate of ber own (which. is the, Caſe but of few) /e may by his 
Death be deſtitute of the Neceſſaries of Life, unleſs provided for out of the Eſtate, either by a Jointure or 
Dower. As to the Huſband's e Eſtate, unleſs reſtrained by ſpecial Cuſtom (which very rarely 
takes Place) he may give it all away from her; ſo that his real Eſtate (if he had any) is the only Plank ſhe can 
lay hold of to prevent her ſinkin under her Diſtreſs: Thus is the Wife ſaid to have a moral Right to Dower. 
— Dower is alſo a /:gal Right, created by Law, which ſettles the Quality of the Eſtate out of which 
the ies Dower ariſes, and:likewiſe aſcertains the Quantum thereof. — The Common Law ſays, a third 
Part is rationabilis Dos, and a ſpecial Cuſtom (which is Je loci) inlarges or abridges the Common Law of 
Dower, and gives the whole, half, or leſs than a Third. 1 ff. 33.6. The Common Law likewiſe aſcertains 
Dower, with reſpe& to the Nature and Quality of the Huſband's Eſtate; it ſays, the Wife's Dower muſt come out 
of ſuch an Eſtate as would deſcend to the Iſſue of the Haſband by that Wife; and gives Dower of the Huſband's 
Seiſin tho' not actual, or reduced into Poſſeſſion.— It annexes Privileges to Dower ; as not to be liable to 
Diſtreſs for the Huſgand's Debt to the King, much leſs for any due to the Subject; with ſeveral other Priwi/ege:. 
Again, the Law fixes the Age when a Woman is dowable ; and (by the way) fixes it at ſuch a Time as by 
the Courſe of Nature (at leaſt in this Part of the World) it ſeems impoſſible Ye ſhould have ue, or be preg- 
nant, (wiz. ) at Nine Tears old: But it is not ſo favourable to a Tenancy by the Curteſy ; which is allowed 
only in Caſe of a Seifin in Deed; it annexes no Priwileges thereto ; and tho' the Huſband may be Tenant by 
the Curte/y of a common ſans Number, of which the „ fe is not deawable, yet that is becauſe of its [:diwi/ibi/its ; 
in which Caſe, if Dower were allowed, it would be injurious. to other Perſons, and the Lands doubly charged. 
Thus the Law, where it can juſtly do it, prefers the Title of Dower to that of the Curteſy.— Dower is 
alſo an equitable Right, and ſuch a one as is a Foundation for Relief in a Court of Equity; it ariſes from 2 
Contract made upon a valuable Conſideration ; Marriage being in its Nature a civil, and in its Celebration a 
ſacred Contract; and the Obligation is a Conſideration ; moving from each of the contracting Parties to toe 
other; from this Obligation ariſes an Equity to the Wife in ſeveral Cafes, without any previous Agreement. 
hy the Common Law, where the Hy/oand had an inheritable Eſtate, it was. Part of the Marriage Con- 
tract, that the Wife ſhould have her Dower ;; one Species of which was ad oftium Ecchefie. Litt. Sec. 39. * wh in 
« the Huſband comes. to the Church: Door to be married, after Affiance or Treth blighted butwween the Hujbart 
« and Wife, he endows her,” which implies, that ſuch Endowment is re the Marriage is complcatly ſo⸗ 
lemnized ; and tho' Lord Coke ſays, ſuch Dower is after the Marriage ſolemnized, this is a Miſtake. —Aifo 
by the Romiſb Ritual uſed here before the Reformation, it appears that all Marriages were celebrated ad affinen 
Ecclefiz ; ſo that it ſhould ſeem to be incumbent on the Huſband, if he could do it, to endow his Wife, and 
to ſpecify the Dower upon the Marriage ; inſtead of which, the general Words of endowing with all H 
eworldly Goods, in the Office of Matrimony, now in Uſe, came in; from whence it is to be inferred, that Dower 
is, and Time out of Mind has been, a Part of the Marriage Contract when it came to be publickly {9 
lemnized ; and if ſo, a Right of Dower is founded in Contract, and is therefore an equitable Right, to whic' 


a ie 


a 8 8 * * 4 WE | 


bs 
4 


aud Jointure. 383 
a Tenant by the Curteſy has no Pretence. Per Sir J. Jekyll, Maſter of the Rolls, Hil. 1732, in the Caſe 
of Banks et al", and Sutton et al, 2 Will. Rep, 634 to 638. And his Honour ſaid, He could not but 
wonder how it ever came to be thought that a Tenant by the Curteſy was intitled to Relief in Equity more, 
or farther, than a Dowreſs and Fee that a Tenancy by the Cxrte/y might be of a J. ruſt Eftate, but 
not of Dorwer, which is no leſs than a direct Oppoſition to the Rule and Reaſon of the Law, allowing 


Dower of a Seiſin in Law, but not a Tenancy by the Curteſy, becauſe the Wife cannot gein an actual Sciſin, 
but the Hu/band may; which Reaſon holds in a Truft Eftate, for the Wife cannot compel a Truſtee to convey 


c 


the legal Eftate to the Huſband, but the Huſband himſelf may; therefore if any DiſtinQion is to be made, 
Dower (one would think) ought to be preferred to Curteſy. id. 638.————His Honour admitted that the 
Lord Somers decreed, in Snell and Cray's Caſe, 2 Fern. 324. that a Tenant by the Curteſy ſhould have the Ben: fit 
of a Truft Term attendant on an Inheritance, and denied it to a Dewreſs in the Caſes of Lady Bodmin and 
Vendebendy, and Brown and Gibbs, which occaſioned the above Diſtinction to be advanced.—But it hath been 
loded, or declared unreaſonable, as often as mentioned ever ſince ; and the Lord Somers, when the Caſe of 
Snell and Cray was urged in that of Brown and Gibbs, as an Authority for a Dowreſs, it being taken for granted 
that there was zo Difference in Reaſon between the Caſe of Dower and that of Curtefy ; and Lord Somers 
ſeems to admit there was no Difference; for he avoided the Authority of Snell and ay, - by ſaying, that 
Point of a Tenant by the Curteſy's having the Benefit of a Truft Term, was not atbated in that Cauſe, 1bid. 


I HE Bill was to be relieved againſt the Defendant's Dower, 
| her Huſband being only a Truſtee; and and it appearing 
that the Huſband was but a Truſtee, the Deſendant was 
barred of her Dower, contrary to the Opinion in the Caſe of Naſh 
and Preſton (a), 1 Cro. 191. And ſo it was ſaid is the conflant (a) Vid this 
Prattice of the Court now. Mich. 1678. Noel and TJevon, 2 FHreem. Caſe 25 wp 
R 43. | | 217. Can. 
- fi Woman was never endowed in Equity of a Truſt Eſtate, arg 
in the Caſe of the Counteſs of Radnor and Vandebendy (b), Parl. Caſes (8) Vide 17+. 
69, 70, 72. All agree that a Woman cannot be endowed of the 2 | ©.” wy 1 
2 of an Inheritance, as ſhe may of the Inheritance itſelf, Per 1 
Lord Chan. Somers in S. C. Mich. 1696. Prec. in Chan. 65. Vi 
3. A Dowrels has a Right to redeem a Mortgage, paying her Pro- G 8 cited per A 
rtion of the Mortgage Money, and to hold over for the reſt; and . N 
diſtinguiſhed this Caſe from Lady Radnor's, for there was a ſatisfied 1734 in the 14 
Term, and the Huſband had a Power to bar her by aſſigning over tber re 12 Fi 
Term, which he did, but here it's only a Mortgage, and againſt the 2 i 
Heir. Per Lord Keeper's Opinion, Hz/. 1700. Palmes and Danby, ia Eg. Temp. A 
Prec. in Chan. 137. . „ bil 

4. Where the Truſt of an Inheritance is created by the Huſband | Th 
himſelf, Sir J. Jekyll, in the Cafe of Sutton and Sutton, Hil. 1732, 
ſaid, He took it to be ſettled that the Wife ſhall not have Dower. % 
2 Will. Rep. 640. | 'M 

5. The Widow, of a Tenant in Tail of a Truſt, to whom the legal | 
Eflate is by the Will of the Dower directed to be conveyed at his Age of 
twenty-one, and he living to that Age, ſhe is intitled to Dower. Per 
Sir J. Fekyll, Maſter of the Rolls, in the Caſe of Sutton and Sutton, 
alias Banks and Sutton, Hil. 1732. 2 Will. Rep. 647. 

6. The Widow of a Ceſtui que Truſt of a Copyhold Eſtate ſhall have 
her cuſtomary Dower as it the Huſband had the /ega/ Eſtate in him. 
Hil. 1732, in the Caſe of Sutton and Banks, 2 Will. Rep. 644. 

7. A Dowreſs ſhall have the Benefit of a Truſt Term againſt an Heir 

or Deviſee, but not againſt a Purchaſer. HII. 1732, in Sutton and 
Banks, 2 Will. Rep. 639. 

8. If A. be ſeiſed of a Truſt Eflate of Inheritance, *tis generally 
true that the Wife ſhall not be dowable of it, for Dower is a legal 
Demand, and as a Woman was not dowable of a Uſe before the Stat. 
27 Hen. 8. ſo neither of a Truſt after, and this has been the received 
Opinion of all Conveyancers, in the Caſe of the Attorney General and 


Lyckley, Mich. g Geo. 2. MS. Rep. (c). (e) But if the 
| | - Huſband was 

intitled to a Conveyance of the lega! Eſtate: at a certain Time, and negleQs to call for it, there it ſeems 

Equity will aid the Wife, for Things to be done, in Equity are to be conſidered as done (d). Banks and Sutton, 

at the Rolls 1733 {e). MS. Rep. (4) Maxim. Fide Grounds and Rudi. in Law and Eg. 75. 

{r) 2urrr, If it ſhould not be Hil. 1732. 

9. Tha 


Dower 
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No Dower 9. The Wife of a Cefly que Truſt is not intitled to Dower. Per 
out of an Talbot, C. Hill. 1733. 3 Will. Rep. 229. 8 


Eſtate in . | | | . | 7 i 

Truſt, 16 Car. 2. fl. 749, Colt and Ct (a), 1 Chan. Rep. 2 . Will. Rep. 649. Cate and Colt cited 
per Sir J. Jehhll, Maſter of the Rolls, Hil. 1732, in the Caſe © Sutton 'and Sutton, to be a Claim of Dower 
of a Truſt created by the Huſband himſelf. ia the Caſe of Bottoml and Fairfax (V, 1 Vol. Abr. Eg. 
217. Ca. 2. S. P. — And Ambroſe and Ambroſe, P. Ca. this Wark. . 
ſhould be 15 Car. 2. fol. 294. (4) Oflaw Edit. (5) 2 Will, Rep. 640, 
641, S. C. cited by his Honour. And 8 C. alſo cited by Lord 7 albot Mich. 9 Geo. 2.—-And ſays, That if a 
Woman ſhould be endowed of a'Tru/f, the received Practice of inſerting to bar Dower would be of no Signi- 
fication. Vide Caſes in Eg. Temp. Talbot 139. ö 


10. 4, the Grandmother of B. being ſeiſed in Fee of Lands, con- 

veyed the ſame to the Uſe and Intent that certain Truſtees in the 

Deed named, ſhould receive and enjoy a Rent- charge of 30 l. per 

Annum to them and their Heirs, with Power to diſtrain and to enter, 

and hold the Lands, on Nonpayment for forty Days, and hen the 

ſaid Rent was to be f the ye f B. in Tail Male, Remainder to the 

Uſe of the ſame Perſons that had the Land in Fee. B. to whom the 

Eſtate- tail was limited in the Rent died, leaving Iſſue C. who mar- 

ried Plaintiff, and afterwards died without Iſſue Male, whereupon one 

Queſtion was, Whether the Plaintiff was doxwable of this Rent of which 

her Huſband died ſeiſed in Tail Male? And Lord Talbot held that 

ſuppoſing this was a Rent created de nouo, the Remainder in Fee 

whereof was extinguiſhed by a Limitation of it to thoſe that had the 

Land, ſuch Rent being determined by the Death of the Huſband Te- 

nant in Tail, and having no longer any Exiſtence, the Wife cannot be 

endowed f that which is not in Being but that it is otherwiſe where 

Tenant in Tail of Land marries and dies without Iſſue, whereby that 

Eſtate-tail is determined: For the VMiſe in that Caſe ſha!l be endowed 

notwithſtanding, becauſe the Land is in Being, tho' the Eſtate-tail 

therein is determined, and the Dower is in ſome reſpect a Continuance 

of the Eſtate-tail. So if a Rent in #fe be granted to A. in Tail, 

Remainder: to B. in Fee, and A. marries and dies /ans Iſſue, the Wife 

-* © ſhall be endowed ;—or if a Rent de novo be granted 0 A. in Tail, 

( For ho Remainder 7o B. in bee, (which has been (c) adjudged a good Re- 

he jon mainder) and 4. marries and dies without Iſſue, his Wife ſhall be 
can be no Re- endowed. - Hil. 1733. Chaplin and Chaplin, 3 Will, Rep. 229. 

— 3 there is no Reverſion, yet the Intent of the Party gives the Rent 4 novo firſt a Being for the whole, 


and then the leſſer Eſtates are carved out of it. By Holt, C. J. 3 Vill. Rep. 230, in a Note by the Editor. 
And cites Salk. 577. Weeks and Peach. TY | 4 5 


11. Afterwards it was diſcloſed to the Court, that the legal Eſtate 
of the Rent in Fee was in Truſtees, In Truſt for B. in Tail, and that 
on his dying, the Truſt of this Eſtate-tail deſcended to his only Son 
C. in Tail, Plaintiff's Huſband, who (inter al”) brought her Bill for 
her Dower of this Rent; and then the Point was, Whether the Wife 
of a Ceſtui que Truſt in Tail ſhould be endowed? And after much 

His Lorghip Debate and Conſideration, Lord Chan, Talbot was of Opinion againſt 
laid, As t0 he the Plaintiff, ſaying, That the Caſe of a Truſt Term ſet up in Op- 


Caſe of Saweet- : / : 
apple and poſition to Dower, was nothing like the preſent, for there the Judg- 


33 ment is, that the Plaintiff in Dower ſhall recover, but that cefet 
and 1 72“ I. Executio during the Term; and if the Truſts of ſuch Term are fatis- 
Eg. 394. Ca. | fied, 
6.) that it 5 

might be right to allow an Huſband to be Tenant by the Curteſy of Money to be laid out in Land, ſince Mo- 
ney greed. to be laid out in Land is as Land in Equity, where every Thing directed by a Will or agreed by 
Articles ta le done is looked upon as done. Thid. 242.——-—This will ſerve to warrant the Reſolution of his 
Honour in the Caſe of Banks and Sutton, (Vide P. Ca. of this Work) for however that learned Ar- 
gument may be conſidered, as tending to prove in general that a Woman ought to be endowed of a J ruſt, yet in 
that particular Caſe, the. legal Eſtate was by the Will of the Doner directed to be conveyed to the on ar 
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fed, and at an End, the Term ought not to ſubſiſt in Equity to fiop u fas _ 

. . * 3 5 Truſt at hls 
vourite Right at Law, as Dower is, Whereas in the Caſe of a Truft, Age of twenty 
there is no Judgment at Law that the Wife ſhall recover her Dexcer ; one, and he 
for the Huſband had no legal Eſtate, nor conſequently any Thing of Nang to that 


4 0 g a „ 4 
which the Wife is dowable. And in the Caſe of d Purchnſer, 2 bs the 


even with Notice, the Court would not relieve a Dowreſs againſt a Principle (or 


Truſt Term that ſtood in her Way (a). Hil. 1733. Chatlin and * 


mentioned, his 


n 


— "1 " 8 3 _ * rern — * 
— — 


Chaplin. id. 230 to 233. Widow was 
| A well intitled 
to Dower. 3 Will. Rep. 232, by way of Note. (a) His Lordſsip took Notice, that by the 


pream ble of the Stat. of Uſes (27 Hen. 8. c. 10.) it is recited, that by means of theſe Uſes the Wife was 
defeated of her Dower ; by which it appears, that the Jife of Ceſtui gue Uſe was not dowable at Common Law z 
and if ſo, then, as at Common Law, an Uſe was the ſame as a Truſt is ncau, it follows, that the Wife can no 
more be endowed of a Truff now, than at Common Law; and before the Statute, e could be endowed of an 
Uſe ; ſo that here was the Opinion of the whole Parliament in the Point: That it had been the common Prac- 
tice of Conveyancers, agreeable thereto, to place the 4g! Rate in Truſtees, on Purpoſe to prevent Dower, 
wherefore it wonld be of the moſt dangerous Conſequence to Titles, and throw Things into Confuſion, con- 
trary to former Opinions, and the Advice of many eminent and learned Men, to let in the Claim of Dower upon 
Truſt Eſtates ; that he took it to be ted that the Huſband ſhould be Tenant by the Curteſ of a Truſt, tho' the 
Wife could not have Dower thereof; for which Diverſity, as he could ſee no Reaſon, ſo neither ſhould he have 
made it; but ſince it had prevailed, he would not now alter it; that there did not appear to be one Caſe, where- 
by, abſtracted from all other Circumſtances, it had been determined there ſhould be Dower of a Truft ; for 


which Reaſon his Lordſbip diſmiſſed the Bill as to ſuch Part of it as claimed Dower of the Truſt of this Rent. 
Ibid. 233, 234- 


12. All Eſtates-tail are Eſtates of Inheritance, to which Dower is 
incident, and muſt be within the Stat. ce dons, Said arg” and agreed 
to per Cur', but a Limitation of an Eſtate pur auter vie to A. and the 
Heirs of his Body, makes no Eſtate-tail in 4. and there can be no 
Dower of it, it being no Inheritance, but only a deſcendible Free- 
hold. Eaſt. 1734, in the Caſe of Low and Burron, 3 Will. Rep, 
46a, 263. 

13. An Eſtate was conveyed 70 A. and bis Heirs, to the Uſe of Hint 
and his Heirs, In Truſt to permit B. and C. to receive the Rents and 
Profits during their Lives, and the Life of the Survivor of them, with 
Power to B. to charge it with 4001. and ſubje& thereto A. to ftand 
ſeiſed to the Uſe of the Survivor of them. B. died in 1713; C. died 
in 1723, and deviſed his Eftate to D. and his Heirs, who before had 
married M.—D. mortgaged the Eſtate, and if M. would upon D.'s 
Death be intitled to Dower, ſo as to affect the Mortgage, was the 
Queſtion. And Talbot, C. decreed that M. could not be intitled to 
Dower of this Truft Eſtate. Mich. 1738. Attorney General and Scot, 
Caſes in Eq. Temp. Talbot 170. 


(B) What ſhall be a Bar of Dower, —And in 
what Caſes a Dowzels ſhall have Relteft in 
Equity (0), er econr. | 


(b) Vide the 
Caſe of C 
| | lin and Char- 
1. A Mie joined with her Huſband in a Fine, in order to make a * Ca. 
Mortgage, which afterwards was not made; the Huſband 

died, and the Wife brought a Writ of Dower, and got Judgment by 

Default; and the Heir could not be relieved againſt it here, as he 

would have been, if Fine had been a Bar of her Dower in Equity as Prec. in Ch 
it was at Law. Anon. MS, Rep. . C. ace, 


2. FJ. S. made a Settlement of Lands to the U/# of Himel, for Life, 3 5 = 
Remainder 70 Truſtees for ninety-nine Years, Upon Truſt to raiſe 2001, Mrs. D 
apiece for the two Daughters of M. his Son, Remainder 7o the ſaid MI. Cate 
and the Heirs of his Body, &c. Remainder to his own right Heirs, 
provided, that if the Heirs of the Body of M. ſhould pay the two 


Yor, II, | Daughters 
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aughters 200 J. apiece at twenty-one or Days of Marriage, then the 
Term to be void. M. died, leaving no Iſſue but thoſe two Daugh- 
ters. M. s Widow brought a Writ of Dower, and had Judgment, 
but could have no Benefit at Law till the Determination of the Term; 
therefore ſhe brought her Bill fo be relieved for Dower againſt the two 
Daughters, and Heirs of M. and to ſet afide the Term, inſiſting that 
the Defendants, the Daughters, were now Heirs of the Body of M. 
and the Eſtate veſted in them, which was equal to the Payment of 
the Money; and ſo the Truſt of the Term being ſatisfied, the Term 
ought not to ſtand in the Way ; and it was now all one as if the 
Money had been paid at the Time; and that by the expreſs Proviſo 
| it ought to have been void. But Lord Chan. Somers would give no 
= (a) And Lorg Relief (a), but diſmiſſed the Bill 1w1thout Cots, Mich. 1799. Browne 
2 and Gibbs et al, 2 Freem. Rep. 233. 
„ TIE : f 
| not know any Caſe where a Dowager had had Relief in ſuch a Caſe as this, but that Dower Being an In. 
3 tereft that did not ariſe by any Contract but by Implication of Law; and it ought to fland or fall arcording 
| to the Right at Law, without any Aſſiſtance of a Cort of Equity; but ſaid, he did not know how it might be 
1 in the Caſe of a Mortgage. id. 234. Reporter adds, Sed Semble a Moy, there is no Difference 
1 between that Caſe and this, ſays the Reporter. Bid. Prec. in Chan. y. Mich. 1099. Brown and Gibbs, 
; S. C. ſays, the Widow recovered Dower at Law with a Ce/ar Executio during the Term, and on à Bill by 
her to ſet aſide the Term, and to have the Benefit of the Judgment, Somers, C. ſaid, the Queſtion here is, 
Whether a Court of Equity ſhall make a new Rule? The Judgment that the Plaintiff has is with a Ceſet 
| Executio, and therefore to ſet aſide the Term would be to relieve her againſt the very Judgment upon which he 
f founds her Right of Relief, and Plaintiff being a Dowager muſt be contented with the Eſtate as the Law 
1 gives it. Bill diſmiſſed, but ſays nothing about the Coſts. 14d. 9g. Vide the Caſe of Dudlcy and Dudley, 
1 1 Vol. Abr. Eq. 219. Ca. 5. where it was decreed that a Dowre/5s ſhould have the Truft of a ſatisfied Term 
s | removed againſt the Heir at Law. 2 Will. Rep. 639. Dudley and Dudley, cited per his Honour Hil. 1732, 


in the Caſe of Sutton and Sutton. Caſes in Eg. Temp. Talbot 140. S. C. cited per Lord Chan. Talbot 
Mich. 1735, in the Caſe of Attorney General and Scott. | 


3. Adminiſtration (granted to another) in Caſe of a Divorce a Menſa 
& Thoro during the Coverture. The Maſter of the Rolls would not 
aſſiſt the Wife as to Dower, but bid her go to Law to try her Title, 
there being no Impediment. Eaſt. 1700. Shute and Shute, Prec. in 
Chan. 111. 

4. A Dowreſs has a Right to redeem a Mortgage, paying her Pro- 
portion of the Mortgage Money, and to hold over for the reſt, Per 
Lord Keeper, who diſlinguiſhed it from Lady Radnor's Caſe, for there 
was a ſatisfied Term, and the Huſband had a Power to bar her, by 
aſſigning over the Term, which he did; but here it's only a Mortgage, 
2 Will. Rep. and againſt the Heir, Hil, 1700. Palmes and Danby, Prec. in 
648, 649, 2 Chan. 137. 

N 


* 


S. C. cited 

his Honour, Hil. 17 32, in Sutton and Sutton, and he ſaid, That it was a Mortgage for Years, (tho' not ſo reported 
in Prec. in Chan.) but that the Queſtion is there ſtated generally, I hetber a Dowreſs had a Right to redeem a 
Mortgage? And that Lord Keeper Wright declared that ſhe had; and his Honour ſaid, that he ſaw no Reaſon for 
a Difference between a Mortgage in Fee and for Years as to the Dowreſs's redeeming in a Court of Equity, 


5. Deviſe of Land durante Viduitate is no Bar of Dower. May 
(5) Vide $.C. 16, 1717. Lawrence and Lawrence (b), Vin. Abr. Tit. Dower, 
Ip _ n Ca. 15. 

EL, 6. A. was the Mother and Guardian of the Infant Heir, and re- 
ceived the Rents and Profits of the Eſtate, (then in Mortgage for a 
Term of Years, the Intereſt whereof ſhe had paid) of which ſhe was 
intitled to Dower, but it was never aſſigned, and the Mortgagee had 
never entered upon the Premiſſes. Lord Chan. Cowper held that there 
... ought to be an Allowance of the third Part of the Profits for Dower 

to the Mother, or her Repreſentative; for here, when the Mortgag*e 
never inſiſted to enter for his Mortgage, it would be hard that the 
Heir ſhould inſiſt upon it to prevent the Dower ; beſides, the Mo- 
ther (had there been Occaſion) could have redeemed the Mortgage ! 
I ©” ON 
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and as to the wart of a formal Afignment of Dower, that is nothing 
in Equity, for ſtill the Right in Conſcience is the ſame ; and if the 
Heir brings a Bill againſt the Mother for an Account of Profits, it is 
moſt juſt that a Court of Equity ſhould, in the Account, allow a 
Third of the Profits for the Right of Dower. Eaſt. 1710. Duke of 
Hamilton & Ux", and Lord Mohun (a), 1 Will. Rep. 118, The Re- () . 4by. 


porter fays, 2 Chan. Ca. 157. Oſborn and Chapman was cited as a 1 f 
ſtronger Caſe. Bid. 122. mot S. P. 


7. The Queſtion was, If Afignees of Commiſſioners of Bankrupts, 
by taking an Aſſignment of a Mortgage Term prior to the Title of 
Dower, ſhall protect their Eflate from Dower ? It was inſiſted that 
Creditors and Aſſignees of Commiſſioners of Bankrupts ftand only in 
the Place of the Bankrupt ; and fince ſuch an Aſſignment to the Bank- 
rupt himſelf or his Heirs, would not protect the Eſtate from Title of 
Dower in the Hands of the Heir, neither will it prote& the Eſtate in 
the Hands of the Bankrupt's Creditors, or the Aſſignees of the Com- 
miſſioners. And this differs the preſent Caſe from the Caſe of Lady 
Radnor and Vandebendy in Dom. Proc, where it was held that ſuch a 
prior Term ſhould protect the Eſtate from Dower in the Hands of a 
Purchaſer. (Nota Differentiam.) Decreed that Plaintiff be let 
in to her Dower, keeping down the Intereſt of a third Part of the 
Mortgage. Eaft. 10 Geo. 1. Squire and Compton, Vin. Abr. Tit, 
Dower, (G) Ca. 60. 

8. Jointure before Marriage is a Bar of Dower, if the Wife was 
8 0D to the Settlement and of Age, and it is expreſſed that it ſhall 
be in Bar of her Dower ; but if it is not /o expreſſed, it ſhall never be 
averred to be in Bar; and ſo is Vernon's Caſe. Per Cur', Trin. 11 
Geo. 1. 2 Mod. Caf. in Law and Eg. 152.— And tho' the Settlement 
was in Conſideration of a Portion in Marriage, yet it not appearing 
that the Parties intended it to be in Bar of Dower, which is a diffe- 
rent Conſideration from that of a Marriage Portion, it was held that 
nothing but a plain and (5) expreſs Intention of the Parties ſhall bar (2) 8 3 
the Right of Dower. Per Cur', Ibid. Cites it as the Cafe of Lau- , 4d ty oh 


rence and Lawrence (c), in the Houſe of Lords, Anno 17 17. Jobn. 
9. A. before Marriage, for the Maintenance and Livelihood of his / it 5 3 


Wife, entered into Bond to pay her 14 J. a Year during Life. A. died Ca. 2. 

ſeiſed of an Eſtate of 45 J. and the Wife claimed Dower out of that, 

and alſo her Annuity, which the Maſter of the Rolls thought ſhe was 

intitled to. But upon an Appeal to Lord Chan. King he held the 

Bond was to be conſidered as a Jointure, and to be intended to be in 

Satisfaction of Dower, and decreed that the Woman ſhould abide by 

the 14 J. a Year. Bozett and Longdon (d). (d) Quere, 
10, A. deviſed Lands to Truſtees to pay out of the Rents and Pro- 12 "= 

fits 301. per Annum to his Wife for her Life, without any Deduftions 

in Satisfattion of her Dower. The Queſtion was, Whether there was 

to be an Allowance for the Land-Tax ; and the Maſter of the Rolls 

held that there ought, for that this Deviſe was to be conſidered as a 

Rent-charge to the Wife. Mich. 1727. Green and Marygold (e), Vin. 

Ar. Tit. Deviſe, (M. d.) Ca. 3. | 9 Vide 2 

annuity an 


Rent. Charge, (A) P. 64. Ca. 8. S. C. with the Reaſons, Yide alſo King and Weſton, P. 62, Ca. 2. and 
the Nates there. 


11, A. ſeiſed in Fee of Lands, mortgaged the ſame to B. after- 
wards A. deviſed his real Eſtate in Fee to C. In Truft to pay his Debts 
and Legacies, and to educate D. until twenty-one or Marriage, and 
then to ſettle a Moiety of this Eſtate upon him and the” Heirs of _ 

—— X | Body. 
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Body. A. died. The Truſtee entered, paid off the Mortgage, and 
took an Aſſignment of it to a Truſtee for himſelf; D. attains twenty. 
one, married M. and lived ſome Years afterwards, The Truſtee did 
not ſettle a Moiety of this Eſtate on D. in Tail according to the Will 
but received Part of the Mortgage Money by Perception of Profits. 
D. died, and then M. his Widow brought her Bill to redeem ths 
Mortgage, to be let into her Dower, and to be paid her Arrears fince 
her Huſband's Death, offering to pay or keep down a Third of” the Inte- 
reſt of the Mortgage Money remaining unſatisfied. Sir Joſeph Jekyll 
Maſter of the Rolls, ſaid, That he did not know, nor could find any 
Inſtance, where a Dower of an Equity of Redemption was contrg. 
verted and adjudged againſt the Dowreſs ; and as there were Authorities 
in Caſes leſs favourable, therefore his Honour declared that the Plaintiff 
being the Widow of the Per/on intitled to the Equity of Redemption of 
this Mortgage, (which was a Mortgage in Fee) hath a Right of Re. 
demption ; and accordingly decreed her the Arrears of her Dower from 
the Death of her Huſband, ſhe allowing the Third of the Intereſt out 
of the Mortgage Money unſatisfied at that Time, and her Dower to 
be ſet out, if the Parties differ (a). Hil. (6) 1732. Sutton and Sut- 
(a) Tho! his ron, alias Banks and Sutton, 2 Will. Rep. 632, 651. 


Honour's 
learned Argument in the above Caſe of Sutton and Sutton, &c. may be conſidered as tending to prove in 
general that a Woman ought to be endowed of a Truft, yet pleaſe to obſerve that in that particular Caſe the 
legal Eflate by the Will of the Donor was directed to be conveyed to D. the Ceſtui que Truſt at his Age of twenty. 
one, and he living to that Age, his Widow aas well intitled to Dower, 3 Will. Rep. 232, in a Note. 
% Vide the Caſe of the Attorney General and Scot & al”, 12 Nov. 1735, P. Ca. ) when upon a Bill 
for the Sale of an Eſtate, the Lord Talbot determined that a Wife foould not bade Dower of an equitable Eftate 
dewiſed to her Huſband, who had mortgaged it to the Defendant. 2 Will. Rep. 651, in a Note by the Editor. 


12. A Dowreſs ſhall be aided in Equity againſt a Truſt Term at- 
tendant on the Inheritance. Per his Honour, Hil. 1732, in the above 
Caſe of Sutton and Sutton, alias Banks and Sutton, Ibid. 646, 
047. | 
185 A Dowreſs ſhall have the Benefit of a Truſt Term againſt an 
Heir or Deviſee, but not againſt a Purchaſer, for a Purchaſer ought 
to be ſafe. Per his Honour, Hil. 1732, in ſaid Caſe of Sutton and 
Sutton. bid. 639. | 

14. Nothing but a plain and expreſs Intention of the Parties ſhall 
bar the Right of Dower, as where a Settlement was made in Conſide- 
ration of a Portion in Marriage, but it did not appear that the Partics 
intended it ſhould be in Bar of Dower. Cited per Cur', in the Caſe 
of Charles and Andrews, Trin. 11 Ges. 1. 2 Mod. Caſes in Law and 
Eq. 152, as the Caſe of Lawrence and Lawrence, to be ſo held in 
Dom. Proc', Anno 1717. | 

15. Tenant for Life, Remainder in Fee, Sc. The Tenant for Life 
makes a Leaſe to bim in Remainaer for ſo many Years as he (the Re- 
mainder Man) ſhould live; then Tenant for Life died, and ſo did the 
Remainder Man. It was adjudged that the Wife ſhould not be Tenant 
45 Ed. 3. 16. in Dower, becauſe the Poſjibility which the Tenant for Life had that 

the Eſtate might revert to him, had barred her of all Right of Dower. 
Per Cur', Trin. 11 Geo. 1. 2 Mod. Caſes in Law and Eq. 151. Cites 
the Year Book 1 Ed. 3. 14, 15. 
16. No Chattel Intereſt can bar Dower at Law or within the Sta- 
| tute; but where a Term for Years was ſettled in Jointure in Bar of 
Dower, in regard the Wife exprefly conſented to accept ſuch an Intereji 
for her Jointure, the Court would not admit her to have both. Per 
Cur', Trin. 11 Geo, 1, Charles and Andrews, 2 Mod. Caſes in Law 
and Eg. 152. 
* 17. A, 
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17. ö A Feme Infant, having a Fointure made to her 1.7 Marriage, 
may elect to abide by it or not when of Age, unleſs after her comin 
of Age ſne enters. Account was directed of the real Eſtate, and of 


ter taking thereof ſhe to elect inture or Dower. 14 May 1734, 


at the Rolls, Cray and Willis, Vin. Abr. Tit. Dower, (Q. 3.) Ca. 18. 
18. Deviſe of Lands to a Wife, who was intitled to Dower, is no 
Bar of "Dower, but a voluntary Gift, unleſs it be ſaid to be in Recom- 


Hitchin and Hitchin, Prec. in Chan. 133. 


19. Lands in Coparcenary deſcended upon A; and B. A. died 


about eight Months after, before any Receipt of Rent or Partition 


made, whereupon his Widow brought a Bill againſt B. (er a!) chatg- 
ing that Defendants had got Paſſeſton of all the Title Deeds, whereby 
ſhe was diſabled to fue for Dower at Law, and therefore prayed to have 


Doerr aſſigned her here. Defendants demurred, Becauſe Dower is 
a Right merely N and triable by a Fury, and that mo Impedi- 
ment was ſuggeſied why ſhe could not recover there; and inſiſted that for 
Detainer of Dower Damages were to be aſſeſſed by a Jury, and that 
ſhe wwas not intitled to the Poſſeſſion of the Deeds, but that they be- 
longed to the Defendants. «But Lord Chancellor over-ruled the De. 
mucrer, ſaying, That in this Cale A. dying before: Receipt of, Rent or 
Partition, ſbe could not recover without the Deeds ; and that as A.'s 
Eftate was complicated ſhe muſt come here for a Partition, or elſe ſhe 
muſt at. every fix Months End ſue for her Share as for Damages for 
Detainer, which his Lordſhip thought ab/urd and unreaſonable. Trin, 
1735. Moor and Black, Cafes in Eq. Temp. Lord Talbot 126, _ 


(C) Of Jointures, and in what Caſes a Join- 
trets ſhall be favoured oz reſtrained. 


I. H Being ſeiſed in Tail of ſome Lands, wich Remainder over, and 
17 alſo for Life of other Lands, with a Power to make a Join- 
ture in Bar of Dower, with Remainder over, Cc. during his Mi- 
nority, in Conſideration of a, Marriage to be had with U.'s Daugh- 
ter, and 1000 J. paid, and 3000 J. more to be paid by U. to H. at 
his Age of twenty-one, doth covenant by his Guardian to ſettle a 
Jointure of 500 J. per Annum when he comes of full Age, upon his 
intended Wit. The Marriage took Effect, and afterwards U, the 
Plaintiff's Father, pays H. the 3000 J. Reſidue of the Portion when 
he came of full Age, and then H. in Purſuance of his Guardian's Co- 
venant ſettles 500 J. per Annum upon his Wife, the Plaintiff. Some 
Years after H. makes his Wife an additional Jointure of 2 50 J. per An- 
num upon her Father's dying and leaving her the Value of gooo J. and 
at the ſame Time perſuades his Wife to join with him in a Fine of all 
the Reſidue of his Eſtate. Afterwards H. dies, and by his Will deviſes 
a Houſe and Lands to his Wife for her Life, to the Value of 270 /. 
and gives her a Legacy of 4000/7, and his Plate and Jewels to the 
Value of 2000 J. more, and makes her Executrix, and gives her the 
Moiety of the Reſidue of his perſonal Eſtate, &c. It happened that the 
Jointure made purſuant to the Marriage Articles proved defective both 
In Title and Value, and thereupon ſhe brought a Bill againſt. the Re- 
mainder Man to have a Satisfaction out of the real Eſtate for the De- 
ficiency of her Jointyre. Decreed that the Remainder Man do' ſettle 
500 l. per Annum upon Plaintiff for Life out of the Lands which 
Vo. II, — came 


pence or in Satisfattion of her Dower. Per Lord Keeper, Mich. 1700.” 
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390 Dower and TJointure.. 
came to him upon H. s Death, and that the Lands contained in the 
additional Jointure, or deviſed to Plaintiff, ſhall not come in Aid of 
the other Lands pro rata, to make a Satisfaction for the Marriage Ar. 
ticles, but the whole 500 J. per Annum ſhall entirely come out of the 
other Lands in Remainder, notwithſtanding the Fine levied by H. 
and his Wife, the now Plaintiff, of thoſe Lands, tho' that be a Bar 
and Eſtoppel of her Dower at Common Law ; and that Plaintiff haye 
a Satisfaction for the ſaid 5001. per Annum from her Huſband's Death, 
Defendant directed to account for the Rents and Profits of the additi- 
onal Jointure of 2 50 l. per Annum from H. s Death. But the Counſel for 
the Defendant moved, that the additional Jointure vyas made out of the 
Lands of which H. was only Tenant for Life, with a Power to make a 
Jointure, &c. and that the Power not being well executed, and being 
a voluntary Settlement, it ought not to be aided in Equity and it being 
inſiſted on that there is no Precedent in this Court of ſupplying a de- 

fective Execution of a Power in Caſe of a voluntary Settlement, his 

Tho his Lord- Lordſhip gave Leave to try the Validity of the Execution of the 

ſhip ſaid, He Power at Law, and retained the Bill gyoad that Part till there deter- 

N mined. Decree affirmed in Dom. Proc, Mich. 12 Ann. Lady Hoke 

the Execution and Grove et at, Vin. Ar. Tit. Condition, (E. d.) Ca. 40. 

for the Bhs I ' oth provided r, ſhould not be aided in a Court of Equity, as 

1 LZ. Sarender of 20 Cerpbeld © Caſe * Deviſe to a Child, who had Aide Proviſiew by 

the Will. ist. 1 | | | | 


2. Bill to be relieved and indemnified againſt an Annuity of 100/. 
per Annum, charged 175 the Plaintiff's Jointure, and payable to the 
Defendant Oldfield for his Life, Cc. upon this Caſe.— Mr. Ramſden 
(the Plaintiff's late Huſband) treating with the Plaintiff's Friends and 
Relations about a Marriage with the Plaintiff, did propoſe to ſettle 
certain Lands in Jointare upon her; it was objected, upon looking 
into the Title, that the Lands propoſed to be ſettled were” fubjeft to a 
Rent-charge of 1001. per Annum 7o Defendant Oldfield for Life, and 
the Plaintiff's Counſel did inſiſt that Mr. Ramſden ought to give Se- 
curity to indemnify the Plaintiff's Jointure from this Charge, . and 
thereupon Mr. Ramſden gave a Bond for that Purpoſe; but that not 
being thought a ſufficient Security, he offered to get Defendant Apple- 
yard (a Man of a conſiderable Eſtate) to be bound with him, and upon 
his Application to Mr. Appleyard, Mr. Appleyard by Letter directed to 
Mr. Ramſden, writes thus, (viz.) © That be is willing to be bound with 
% him, (viz. Ramſden) 0 indemnify the Lady's Fointure from the ſaid 
* Annuity, and doth, by this his Letter, oblige himſelf jo to do. Upon 
this the Settlement was made, and the Marriage took Effect, and a Bond 
was drawn purſuant to this Agreement, which was executed by Mr. 
Ramſden, but never by Mr. Appleyard, Mr. Ramſden died inſolvent in 
1717; and Mr, Oldfeld's Annuity being ſecured by Demiſe and Rede- 
miſe of Part of the Jointure Lands, he brought an Ejectment againſt 
the Plaintiff to recover his Rent-charge; and thereupon Plaintiff brings 
her Bill againſt her Huſband's Executors and againſt Mr. Appleyard's 
Executors, and alſo againſt his Heir at Law, to whom he deviſed all bis 
real Eſtate, ſulject to the Payment of his Debts, The principal Point 
was, If the Heir at Law and Deviſee, ſubject to the Payment of Mr. Ap- 
pleyard's Debts, ſhould be liable to indemnify the Plaintiff's Jointure 
from this Rent-charge, by Virtue of this Letter to Mr. Ramſden, with- 
out having executed the Bond to indemnify, Mr. Ramſden the Plaintiff's 
Huſband dying inſolvent, and Mr. Appleyard's Executors having no 

ets, Inſiſted for Defendant (int at) that Rar. Ramfden's Heir af 

; I. Lau, 


* eie 

aw; as well as his Executors, ought to have been Parties to this Suit; 
for if he had Aſſets by Deſtent, he would be liable to ſatisfy the whole: 
Mr. Appleyard being only a Surety (ſuppoſing his Heir to be bound by 
this Letter) ought not to be charged. Lord Chan. Parker: It is not ſo 
much as ſuggeſted in all the Pleadings, that Mr. Ramſden left Aſſets real 
or perſonal to ſave the Defendant harmleſs from this Rent- charge; and 
the Exception for want of proper Parties, ought to have been made be- 
dre the Canſe was at Hearing; and therefore over- ruled the Exception: 
He held that there was a ſufficient Confideration for this Promiſe or 
Undertaking of Mr. Appleyard, wiz. the Marriage; and ſuch a Conſi- 
deration is good at Law; for tho' no Profit accrues to the Promiſer, 
yet the other Party, without this Promiſe, would be liable to a Loſs 
or Damage, and that is a ſufficient Confideration to ſupport an 4/- 
anpfit'at Common Law. That this Promiſe of Mr, Appleyard is direct 
and poſitive in the preſent Tenſe, and writ with an Intent to ſhew to 
Plaintiff's Counſel,” to ſatisfy him that the Lady's Jointure ſhould be 
indemmified from the Rent-charge, and upon which the Match was 
made. Tho' thrs Letter of Mr. Appleyard's would not bind his Heir 
at Law, being by ſimple Contract only, yet it will bind him as Deviſee 
of the real Eftate, fubje# to the Payment of Debts, for thereby the 


Lands are Hable to the Payment of all Debts whatſoever ; and decreed 


an Account to be täken of what is due to the Defendant Mr. Old- 
field for the Arrears of his Annuity, to be paid by an appointed Day, 
otherwiſe the Injunction to be diſſolved. That the Plaintiff be reim- 
burſed What ſhe ſhall ſo pay, by the Defendant the Deviſee of Mr. 
Appleyard, who is to give Security as the Maſter ſhall approve, to in- 
demnify the Plaintiff from all future Payments. Mich. 7 Geo. Ram 
den and Oldfield, and Appleyard et al, Vin. Abr. Tit. Charge, (B) 
"I B. on Marriage with M. ſettles a Jointure on her, with the Ap- 
probation of A. his Father, and who witneſſed the Deed. The Son 
died, afterwards A. diſcovered that B. was only Tenant for, Life, and 
that the Fee was in himſelf, and recovered at Law. Upon a Bill by 
the Wife, King, C. ſaid, He ſhould make no Difference whether A. 
knew of his Title or not at the Time, conſidering the near Relation 
of Father and Son, and that it was plain it was thought the Son had 
the Fee; and that as the Father knew of the Settlement, he ſhall not 
take Advantage againſt it; and tho' there was a Covenant in the 
Deed, and the Son left Aſſets ſufficient, his Lordſhip ſaid he would 
complete her Jointure, and would not oblige her to have Recourſe to 
the Covenant, Mich. 1726. Teaſdale and Teaſdale, Sel. Caſes in 
Chan. 59 (a). 


is ſaid, that by the Settlement the Huſband was made Tenant for Life, and the Wife Tenant i 


(a) In a Note 
to this Caſe it 
n Tail, which 


the Court would not decree, but ordered an uſual Jointure to be made on her, f. e. an Eſtate for Life impeach- 


able of Waſte. id. 60. 


4. The Remainder Man brings a Bill to be relieved againſt a Join- 
ture made by the Tenant for Life even upon his Death-bed, in Con- 
ſideration of, and previous to, his Marriage, by Virtue of a Power 
reſerved to him; but Lord Parker, aſſiſted by Pratt, C. J. and the 
Maſter of the Rolls, denied Relief. Cited by the Maſter of the Rolls, 
Trin. 1731, as the Caſe of Wicherly and Wicherly, 2 Will. Rep. 
619. 
A The Reaſon why Chancery does not relieve againſt Marriage 
Contracts for Settlements, Fo:ntures, or other Proviſions, tho' the 
may be very unequal in Favour of the Wite, is, becauſe it cannot - 
> the 


Emblement u. 


the Wife in ſtatu quo, or unmarry the Parties. Per his Honour 
Trin. 1731, in Caſu North and Anſell, 2 Will. Rep. 618. 

6. Robert Pitt, in Conſideration of Marriage, agreed to lay. out 
10,000 J. in Land to ſeveral Uſes, one of which was to he Uſe of 
Plaintiff Harriot for Life, for ber Jointure. Robert's Father, after 
the Marriage, gave him an Eſtate for Life, with Power to grant a 
Rent-charge of 4001. a Near out of it to any Woman for her Tointure, 
Robert, in Purſuance of this Power, grants that Rent to Harriot 
after his Death, in Satisfaction of Part of her Jointure. Three 
Days after, he conveyed a Leaſehold Eſtate of 2001. a Year, In 
Truſt for his Wi ſe, and by his Will he confirmed the Grant of the 
Rent-charge, and Conveyance of the Leaſehold Lands, ſettled . on the 
Plaintiff Harriot by way of Addition or Augmentation, and in full 
Completion of her Jointure. And held that this was a Satisfaion of 
the Fointure provided by the Articles, according to the Intention of 
Robert, and that the Lady ſhould be put to her Option whether to 
have the Rent and Leaſes, or the Money laid out. Hil; 7 Geo. 2, 
Earl of Grandiſon and  Harriot Pitt, Widow and Exccutrix of Ro- 
Bert Pitt, and Thomas Pitt et al, MS. Rep. | 

7. A Dowreſi ſhall have Emblements, becauſe Dower is ae 
as an Excreſence or Continuance of the Eſtate of the Huſband, but a 
FJointure is not. Trin. 1734. in Chan. Fiſher and Forbes, Vide Tit. 


Emblements, 7» 74:5 Page. 


Vide the Caſe of Mills and Eden, Tit. Ls and Lees (A) 
| P. 251. Ca. 6. | 


by A P. XXXVI. 
Emblements. 


Tenant for Life, Remainder to B. his Wife py ber Life, for 


» her Tointure, Remainder to A, in Fee. A. deviſes his Re- 

mainder in Fee to B. and died in May, leaving Hops in the 
Ground which were cultured at great Charge in February, and ga- 
thered in Auguſt, Queſtion, Whether they belonged to B. or to A. 
Executor? The Maſter of the Rolls at firſt inclined to think the 
Hops belonged to B. in Right of her Rent and Emblements; but in 
regard of Caſes cited, adjudged that in Caſe of Dower ſhe ſhall have 
the Emblements, becauſe Dower is conſidered as an Excreſcence or Con- 
tinuance of the Eftate of the Huſband, but a Tointure is not; be at- 
terwards declared that the Hops and Corn growing at the Teftator”s 
Death were Emblements, and ought to be accounted for as Part of the 
Teftator's Eftate, Trin. 1734. Fiſher and Forbes, Vin, Abr. Tit. 
Emblements, (A) Ca. 82. | 


Erroz. vide writs, P 
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(a) Ot legal and equitable Eftates. 
(B) Ok an Eſtate pur auter vie. 
c) Ot an Eftate-tail' by Deed. 
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/ Ot legal and equitable Eſtates, 


1. A Legal and equitable Intereſt cannot be incorporated together. 
Hil. 1735, in the Caſe of Sir John Robinſon and Comyns, 

Caſes in Eq. Temp. Talbot 166. 

2. A. deviſed all his Lands to B. and his Heirs, In Truſt to pay 
Debts, and then In Truſt for C. and the Heirs of her Body, Remain- 
der to B. and his Heirs, upon Condition that he marry C. and gave 
B. bis perſonal Eftate, In Truſt for C. until ſhe attain twenty-one, and 
made B. Executor, and died. C. refuſed to marry B. and married 
J. S. and afterwards at her Age of twenty-one C. and J. S. made a 
Bargain and Sale to V. to make him Tenant to the Præcipe, in order 
to ſuffer a Recovery, in which C. and J. S. was vouched, and the 
Uſes were declared to the Iſſue of the Marriage, Remainder 70 C.'s own 
right Heirs. Quare, What Sort of Eſtate the Remainder in B. is? 
Whether it be a Truſt or a Legal Eflate? It is ob/ervable that the 
whole Eftate is given to B. and his Heirs, to the Uſe of him and his 
Heirs, which is a compleat Diſpoſition of the whole legal Eſtate, and 
being in Caſe of a Will would be jo of the equitable Intereſt likewiſe, 
unleſs the Teftator's Intent appears to the contrary, as in this Caſe it 
manifeſtly does; for it is given in Truſt for Payment of his Debts, 
Ec. and ſo far is a Limitation of an eguitable Eſtate, the Re- 
mainder of which (had the Teſtator gone no farther) would, after 
the Purpoſes ſerved, return to the Heir at Law, as was determined 
upon Serjeant Maynard's Will. But then there comes a Remainder to 
B. and bis right Heirs, &c. It is true that the Word Remainder 
(properly ſpeaking) //ign:fies only a Continuance of the ſame Kind of 
Eflate as is before limited, which here was only a Truſt Eſtate ; for 
when the whole egal Eſtate is diſpoſed of, and Part of the equitable 
Intereſt likewiſe, there the Remainder muſt be an equitable Remainder ; 
in this Caſe indeed it is not an abſolute one, but conditional, which, 
when the Condition is performed, will veſt the Eftate in him, and if 
the Condition be not performed, it will then deſcend to the Heir, The 
Teſtator therefore has conſidered it as an equitable Intereſt, and yet it 
is likewiſe true that this equizable Tntereſt, when veſted in the ſame 
Perſon with the legal one, muſt as to ſome Purpoſes be conſidered as 
a legal Intereſt, Hil. ꝙ Geo. 2. Sir Jobn Robinſon and Comyns, Caſes 
mn Eg. Temp. Lord Talbot 165. | 

1 | I (B) Ok 


B) Of-an>Eljate ter / vie. 
1 þ N N e 


I. Seiſcd of an Eſtate for three Lives, deviſed the ſame 70 M. his 


* Daughter for Life, Rind ber 1/ue Male, and for want 
thereof, Remainder fo L. IF all Releaſe conveyed the Pre- 
miſſes in Confideration of her Marriage with E. B. to the Uſe of herſelf 
and her intended Huſband, and the Heirs of their Bodies, Remainder 10 
the Heirs of ber Huſbond. NJdfed withoup Jan and;-the' Plaintiff 
claiming under L. the Fern in e his Fe for an 
Account of the Rents and Profits. ,,Q en — One having an 
Eſtate for three Lives, and devi DINE N82 8 | = ei orb l B 
whether this Remainder was good? Said arg and agreed per Cur, 
That the Limitation of am Eftate prrr unter vie to A. und tb Heir, 
of his Body, makes no Eſtate-tail in A. for all Eflates-tail are Eflates 
of Inheritance, ta which Dower is incident, and, rapſt, be, within the 
Statute De Daus; Whereds in- tif. KIR Bf Fl, Watch H Ao Inhe- 
ritance, there can be no Dower, neither is it within the Statute, but a 
(a) For which d4e/cendible (a) Freehold only... And Lord Chancellor 7 albert held plainly 
Reaſon it that this was a good (5) Remainder to B. on A. Death withaut Mae, 
— _ - it being no more than a Deſcription. (c);who. thould take as ſpecial 
where a Lea Occupants. during the Lives of the three (Hui gue, vies. As if the 
for three Lives Grantor had ſaid, iuſtead of\ a wandering Right of (H) genenal Occu- 
3 pancy, 4. d appaint that, hfter the Death of, A.'the Grantee, ey who 


granted to a 


Man and his fall happen. lo be Heirs of the Body -of. A. ſhai] be (e) ſpetigh Qceupants 


Heirs, and WY | 1 3 „C 
ſuch Grantee died; leaving an lifant Heir, the Parol ould not demur. By Lord Talbot, in a Branch of the 
Caſe of Chaplis and Chaplin, 18 July 1735, cited 3 Witt: Rop. 263. in a Note.. 3) The 


Objection againſt the Remainder being good, is, For, that when the Lefſee had deviſed the Premiſſes in Tail, 
he then had hing left is him but a Poſſibility, which he could not deviſe or limit ever; as if a Man 
were /ciſed in Fgg-fimple, and at Common Law bad granted Londs to one, and the Heir af his Body, this was 
a conditional Fee; and fofaſmuch as the Doncy had only. Palſibility of Reverter, be could not limit it wer. 
Now if at Common Law an Eſtate in Fee could nit be limited over after an Eftate given to one, and the Heirs 
of his Body, much 'leſs ſhould' an Efate for three Lives be limited over after fach- a Fallure 'of Iu. 
And as to the Notion that in this Kind of Linütations the Heirs off the'Body of A. rale on as. ſpatial Occu- 
pants, and that a Man may name as many Special Occnpants as, he pleaſes; by. the ſame Reaſon it may 
be argued, that this Efate for Lives may be limited to A.. and his Heirs, and if A. die avithout Heirs, then 
to B. and his Heirs ;, which certainly would be a voii Limitation to B. and, n Preſumptior f Law, the 
Continuance of the Iſſue of a Man's, Body may be for" ever. "rom whence it ſhpyld, ſeem, thzt after the 
Leſſee fer three Lives has granted or deviſed the, Premiſes /e A. and the Heirs of his. Body, he (the Leſſee) 
has nothing but a Poſſibility which he cannot grant vr lijiit over. | Note; This appears from t Reporter's MS. 
to have been the Opinion of Mr. Je; an eminent! Conveyancer, tet of the Biner: Tahnple. However, 
the Law is ſettled as above. bid. 263. in a Note by the Editor. „ (e) See tu: Cafe 
of Chaplin and Chaplin. . — hea mn (4) It is obſervable, that at Law there could 
be no general Occupant of a Rent: As if J. had granted a Rent t6 Y. for the Life of and 4. had died, 
living B. the Rent would have determined, 2 Koll. Abr. 150. Salt. 189. But there might have been a 
ſpecial Occupant, of a Rent: As if J. had granted a Rent to g. and his Heis, for the Life of B. and Fin 
had died, living B. and leaving an Heir, ſuch Heir would have Been 4 ſpecial Occupant ; yet If a Man 
bad granted a Rent to A. his Execators and Afigns, during the Life of B. and afterwards the Grautee hed 
died, leaving an Executor, but zo Mente, the Executor ſhould not have had the Rent; in regard off it being 
a Freehold, the ſame could not deicend to an Executor. Mo. 664. 2 Vol. Abr. I 52,———3 Car. Sir Ri- 
chard Bullir et al v. Chiwerton, agreed and admitted by orcs, J. and Cur', and by the Counſel on both 
Sides, that the Rent is extin& ; ths" there ſecms to have been no ſound Reaſon for this Diſtinction. But as 
to Rents granted pur auter wir, the Statute of Frauds has made an Alteration ; for by that Statute any Eſtate, 
pur outer wie, Is made deaiſable, and if nt deviſed awvay, ſhall be Aſſets in the Hands of the Heir, if limited 
ro the Heir; if nos ſe Hitec, it ſhall go to the Executors or Adwminiſizators of the Nrantee, and be Aſſets in thcir 
Hands. So that, if fince that Statute;..a Rent be granted t A. for. the Lift ef B. and A. die, living B. 
A.“ Executors or Auminiſtrators ſnall have it during the Life of B, for that Statute is not only made to prevent 
the Inconvenience of ſcrambling for Eſtates, and getting the firſt Poſſeſſon after the Death of the Grantee, but 
likewiſe for preſerving and continuing the Eſtate during the Life of the Cæſui gue wie. And it is reaſonable, 
ſince the Grantee. might by Deed have diſpoſed, of the Rent during the Life of the Ceſſui gui die, that, tho 
by his dying without having made any ſuch Diſpoſition, in NVicety of Law this Eſtate would have determined, yet 
by that Statute the Intereſt which paſſed from the Grantor ought to be preſerved, and ſhall go to the Executor 
or Adminiſtrators, of the Grants, during the Life of the Ch que ve. And the Statute in this Caſe does not 
enlarge, but only preſerve the Eſtate of the Grantee, Per the Lord Keep. Harcourt in the Caſe of Rawlin/ox 
v. Dutcheſs of. Montague et al", 4 Dec. 17 10, tho' this was not the principal Point. bid. 264. in a Note. 
(e) Vide Cheplin and Chaplin, | f 
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of- be Premiſſes; and if there ſhall be no Iſue of the Boch of A; then. 


B. and bis Hers ſball be" the fpecial Occupants theneof';| and that here 
can be no Danger of a Perpetuity, for, all theſe Eſtates will deter- 
mine on the Expiration of the three Lives. — So, if inſtead of three 
there had been twenty Lives, all pending at the ſame Time, all the 


Candles lighted up at once, it would have been good; for, in Effect, it is 


only for one Life, (vig.) that which ſhall happen to be the-Sarvivor. 
For \which Reaſon it were very improper to call this an Eſtate- tail, 


ſince at that Rate it would not be liable to a Forfeiture, or puniſha- 


ble for Wafte, the contrary whereof is true, Eaſt. 1734. Low and 
"_—_ 3 Will _ my 262, _ 265, 


Wo Of an Eſtate-tail by Deed, 


1, a, Api: Settlement, after the Limitations to his Son in Tail 
1. Male, limited the Remainder to B. for Life, and after his De- 
ceaſe, to the Heirs Male of his Body hereafter to be begotten, Talbot, 
C. held, that B.jtook an Eſtate in Tail, and that the Words hereafter 
to be begatten, do. not confine it- to the Iſſue born after, as Procre- 
atis and Procreandis, Co. Lit. 20 and 24 E. 3. 15. And this, kis 
Lordſhip ſaid, was to prevent the great Confuſion which would other- 
wiſe be in Deſcents; by letting in the Younger before the Elder. 
Eaſt. 1734. Hebbethwaite and Mak wn in Fq. Temp. Lord 
Talbot. 315 32. | | 


"© APV. XXXVIII 
Evidente and Witneſſes, 


(A) Ot the Sufficiency and Dilability of a Witneſs. 
(B) What will be admitted as Evidence ;—And here of pꝛe⸗ 
lumptive Evivence. 
(O) In what Caſes parol or collateral Evidence ſhall be ad⸗ 
mitted. 


| (D) Df exainining nets | in Chief, and De bene eſſe, and 
eſtabliching cheit Teffimony in Perpetuam rei Memoriam ;=—= 
Df. publiſhing, reading, amending, and luppꝛeſling their 


Depoſitions. 


— 


— 


th. 


of Of the- Sufficiency and Diſability of a 
Witneſs, 


1. I ORD Keeper was clearly of Opinion, That tho by the Statutes of 
3& 4 Ed. 6. cap. 4. and 13 Elix. cap. 6. an Exemplification of 


' Part of a Patent be made ſufficient to make a Title under, or to 


be pleaded i in any Court where the other Side will have Time to reſort 8 
the 
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fect Exemplification. Per Lord Keeper, who cited a Caſe wherein 
he had known it ſo held in B. R. Mich. 1695. Attorney General, 
&c. and” Taylor, Prec. in Chan. 59. 
2. A Witneſs incompetent being intereſted, may, on a Releaſe given 
by him, whereby he becomes diſinherited, be examined again. -—. 
So a Witneſs at the Hearing rejected to be read becauſe intereſted, 
yet, on a Releaſe given, was examined again before the Maſter on 
the Account, and allowed good, on Exceptions to the Maſter's Re- 
(a) Vid V., ports, Eaſt. 1704. Callow and Mince (a), Prec. in Chan. 234. 
3 223. 3. A Bankrupt's Servant was produced in Behalf of Creditors, to 
| prove ſome Dealings between his Maſter and his Debtors, but ex- 
cepted againſt, becauſe the Bankrupt had paid him his Wages. po 
In this Cafe Bankruptcy, ſo that is no Payment in Law. Lord Chancellor over- 
Lord Chan. ruled this Exception, taking the Payment to be good, and conſe- 
— nach, quently that the Evidence was unbiaſs'd, and ſaid, It was unreaſon- 
keeping, while Able that a Servant ſhould come with the reſt of the Creditors. Eaſt, 
the Trade is 7 Ann. Humpbrys's Caſe, MS. Rep. | 


in Repute and 
Credit, is good Evidence; but Razures will abate the Credit; and Book-keeping about the Time the Bank- 
ruptey is committed, is not Evidence. 


4. If a Man unneceſſarily makes any one a Defendant, he thereby 
cuts himſelf off from the Benefit of his Evidence, for it is his own 
Fault. — But where ſeveral are made Defendants, it will not hinder 
any one of the Defendants from the Benefit of the Evidence of any 
others that are made ſo, Eaſt. 10 Ann. Gibſon and Albert in Conc, 
Lucas's Rep. 19. | DE 

5. In a Suit to eſtabliſh a former Will, A. is examined by the then 
Plaintiff, as a Witneſs to prove the ill Practices made uſe of in ob- 
taining a latter Will; after which, and before the Hearing of the 
Cauſe; A. becomes intereſted, (by having a Rent-charge deviſed to him 
out f the Lands in Queſtion by the Perſon claiming under the former 
Will) and Plaintiff in the Cauſe, and becauſe A. was a good Witneſs, 
and d:/interefted at the Time of the Depoſitions taken, and the preſent 
Bill being in Nature of a Bill of Revivor of the Proceedings in which 
the now Plaintiff was examined, Lord Cowper admitted the now 

3) See the Plaintiff's own Depoſitions to be read (5). Mich. 1715, in the Caſe 
Caſe of Cal. of Groſs and Tracey (c), 1 Will. Rep. 288. 


lea and Mince, 5 

Ca. 2, in this Page; where a Witneſs was examined before the Hearing while ſhe was intereſted, but 
after the Hearing ſhe releaſed her Intereſt, and was examined again before the Maſter, and her Depoſitions 
before the Maſter were allowed to be read. (c) 2 Fern. 287. 8. C. * 2 


6. In the above Caſe of Groſs and Tracey it was declared, that a 
Grantee, when he appears to be a bare Truſtee, is good Evidence to 
prove the Execution of the Deed to himſelf, Jid. 290. 


The Method 7. If a Corporation would examine any of their Members as Wit- 


of geg neſſes, they muſt (and ſo is the Courſe) digfranchiſe them, and then 

. they may make uſe of their Teſtimony, per Parker, C. Mich. 1719. 

in the Nature Mayor and Aldermen of Colcheſter and , 1 Will, Rep. 595. 

of a Luo M ar- ; | | 

rauto againſt the Member, who confeſſes the Information, on which the Plaintiff obtains Judgment to diſ- 

franchiſe. id. 596. 1 EO N | | | 
I | 
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'8. Pariſhioners are no — Evidence to prove a Charity given to Note This 
the Pariſh, {becauſe they are intereſted,” as being | eaſed in the Poor Cafe ragen 
Rates; fects if only a Lodger; and one that does not pay to the Poor. of Money gi- 
_— But a Witneſs examined (being deſcribed to be of --— to the Poor .. — 1 
of which Pariſh a Charity was given) muſt be intended an Houſekeeper, 6x poor Per- 
and one liable to pay Pariſh Rates, unleſs the contrary be made ap- ſons of the 
r. Per Lord Chan. Parker, Hil. 7. Attorney General and felt. of End- 
Wy burgh et a, 1 Will. Rep, 599. 
9. Bankrupt's Wife cannot be examined againſt her Huſband to 
rove his Bankruptcy ; but may (by Statute): touching diſcovering; his 
Effects. Per Lord Chan. Parker, Hil. 1719. Ex parte James, 1 Will. vid Tit. 
Rep. . PR Bankrupts, C. 
10. But the Bankrupt himſelf may be examined touching his own 
Bankruptcy, by Statute 5 Geo. 1. per Lord Chan. Parker, bid. Vide Tit. 
11. J. S. makes his Will, and (int? a/) deviſes Lands to A. and ane on 8 
his Heirs, In Truſt to pay the Teftator's Heir at Law 2001. and there 
are three Witneſſes to the Will, one of which is A. the Deviſee. The 
Heir brings bis Bill to impeach the Will for want of three credible 
Witneſſes, in regard A. the Deviſee of the Land is a Party intereſted ; 
and the Queſtion was, Whether A. was not a good Witneſs, if he aliens 
the Land without Covenant or Warranty? But the Court ſaid no- 
thing as to this Point, but that the Heir ought to have conteſted the 
Will at Law, and if it had been adjudged againſt im there, . viz. that 
the Will was good, then he might have come Here for the 200/. where- 
fore Lord Chan: Parker retained the Bill for a Year, that the Plaintiff 
might have two Aſſizes to try the Will, but the Plaintiff to pay A. 
(the Defendant) his Coſts. Trin. 1719. Baugh and Holloway, 1 ll, 
R 
SOA bare (a) Troſtee is a ood Witneſs for his Ceſtui que Truſt, (a) Vide Bar- 
but not an Executor In Truſt (C), as he is liable to be ſued by Credi- rd. Eg. Rep. 


tors, and liable to pay Coſts, and conſequently differs from a common 25-44 * 2 

Truſtee, Eaſt. 1733. C rofl and Pyke, 3 Will. Rep. 18 1. © Truſtees to 
account, h 

ſhall not be allowed to be examined as a Witneſs in that Cauſe. | | (3) Put if an 22 


In Truft renounces the Executor's Part, and lets another take out Adminiſtration with the Will annexed, he 
may be a Witneſs. 1bid. in a Note which ſeems to be added by the Reporter at the Top of P. 182. 


13. It is a good Rule at Law, that when the Plaintiff has made 
many. Perſons Defendants, and the principal Defendant calls one of 
the Co-Deftendants to be a Witneſs; it the Plaintiff cannot give 
ſome (c) material Evidence againſt him, he is allowed to be a good 90 8 27 
Witneſs, %% it would be in the Power of the Plaintiff to take off all Kim 73 875 
the Defendant's Witneſſes in the Action. The ſame Rule is in Equity, Toma: Cat: 
Tm 1734. Piddock and Brown et a, 3 Will, Rep. 288. 9 

A Witneſs appeared to be intereſted but re be had received 

Satisfadlion) and per Cur', he is not a competent Witnels ; the Law 
will not truſt him to ſwear thus, but the Releaje or other A# 


deflroying his Intereſt, muſt be proved. Mich. 11 Geo. 2. Anon, MS. 
Re 


15. The Queſtion of Evidence before the Lord Chancelior (in the 
Determination of which he defired the Aſſiſtance of Lee and Mullis, 
C. J. and Parker, C. B.) arifing on the following Caſe, (as opened 
by Plaintiff's Counſel): — Mr, Barker, Governor at Pataras in the 
Eaft-Indies, before he went to his Gdvernment, entered into an Agree- 
ment with the Plaintiff Omichund of the Town of Calcutta in the 
Kingdom of Bengal, that Omichund ſhould buy and pay for Merchan- 
dies to be ſent to Barker, uh coas to allow him Intereſt | or the Monev 
Vor, IT, ER 5 © | diſburſed 


this Trade they 1 Bayer was Seti n 
taras, he ſent a L toxhaflejgcifh pretending. that the Good, Were, 
fold at a very ſmall Sum, for little or no Profil... This obliged the Plain- 
tiff to * a Bill Via the Court etrected at Calcutta (by Letters Patent 
' from this Kingdom) to have an Account of theſe Goods. Upon this 
Barker took the Opportunity of a French Ship and ran away juſt. 
when Judgment was going to be given againſt him, and, died in the 
Voyage home. The Plaintiff obtained in the Mayor's Court at Cal. 
cutta a Decree againſt Burſter by Default, but could - have, h Advan- 
tage from it, himſelf and his Effects being removed, and was therefore 
forced to purſue his Repreſentatives in England by a Bill. brought 
here May 25, 1748. An Anſwer was put in, and a Croſs- bill filed 
againft.Omichund to have n Diſcovery, and an Account from, him, to 
which they required his Anſwer upon. Oath ;/ but be being an Infidel, 
and'' therefore incapable of ſcaring upon the Goſpels," a Commiffion 
hogs to take his Anſwer in that Manner in which, he was able to give 
Many of the Witneſſes being alſs Infidels, another Commiſſion if- 
ſued to take their Evidence ſuchject to the Opinion of the Court whether 
it ſhould be received, and whether this Evidence could be received in 
this Kingdom as the preſent Queſtion; in Which, after having heard 
the Cauſe ſolemnly argued, at the Bar laſt Michacimas Term, the 
Judges gave their Opinion criatim in the following Manner. 
Parker, C. B. This Bill is brought for an Account of a Tranſaction 
in the Eaft-Indies, and a Satisfaction of a Demand ariſing upon it, 
upon 4 Dec: 1739; upon the Motion of the Plaintiff's, Counſel, one 
of the Witneſſes, not being a Chriſtian, but of dhe Genten Relipion, 
your Lordſhip was pleaſed to order that a Commiſſion ſhould. iſſue, 
and the Words! © Corporal, and the Holy Evangeliſts, be left out, and 
the Words in the moſt ſolemn Manner inſerted in their Room, and 
. that the Commiſſioners ſhould certify in what Manner the 'Oath was ad- 
. miniſtered, and of what. Religion the Witneſſes were. 12 Feb, 742, 
the Commiſſioners made a Return Mat they had examined ive Chr! 12 2 
| Witneſſes ſorn upon the Holy Evangeliſts, and that the others being 
Per ſons of the Gentou Religion were fror m in the Mannen 1moſt uſual 
* Viz. There and ſolemn among them *, and received in the Courts of Juſtice at Cal- 
ws 6 owls cutta ereFed there by Letters Patent from thit Kingdom, whith direct 
ſent ; the Oath F he Judges there to proceed upon Evidence taken in Rs mf folemn Man- 
being inter- yer, The Plaintiff's Counſel offering to read theſe Depoſitions as 
preted to each Evidence, the Defendant's Counſel objected to it, becauſe theſe are 
Laymen did Infidels, or at leaſt their Religion is very imperfietly certified, and 
wy ogy they cited in Support of this ObjeQion 1 Trft. 66. and 4 Inſt. 2 
min, and two Where it is Jaid down that Infadels are ng Witneſſes. If Lord Cole 
being 22 had meant (as I ſhall ſhew he did not) a profeſſed Atheiſt, and any 
drag rg fuch Perſon does exiſt, I ſhould think ke ought not to be admitted as 
Hand. a Witnels, becauſe le cannot take an Oath upon a Religious Sanction. 
I hall firſt thew from the common Conſent of Mankind, and from 
Authors who have treated of this People, that thoſe of the Genta 
Religion do believe in a God. For the common Conſent of Man- 
kind, ſee Tully de Nat. Deorum, lib. 2. cap. 7. Tuſcal. Qyeft. lib. 1. 
„ Logis. lib. 1. c. 8. For Authors who have travelled and 
given an Account of their Religions Ceremonies, Vol. 3. 357, 277, 
331, 398. Lord's Diſcovery of the Banian (which | is * Ehe as the 
Gentou) Religion, &c. It appearing therefore that the Perſons profeſ- 
ſing this Religion do believe in God, the Creator and Governor of 
the World, I ſhall now N whether their Depoſitions ought 1 
1 


— 


, cw ws o .4 . E „ „ — 2 


— — — — — „. _ «00 1 "OL 
C * ” _ * 1 
Buam and Withers. 
EF. 
„„ — « . __ -- - — 2 s 


Wi 


— 


* 


_ 


be read ; and as Hale ha profeſſedly examined what Lord Coke ſays 
ape this Head, and his Reaſoning will be the Baſis of What I (hall 
offer,” | onfider th 0 erred 
oz he ty (2 Hot. Hit. PL Cr. 25.) it is faid by Lord Cote; (0 
fiipra) That an Tafidel is not to be admitted as a Witneſs ; the Conſe. 
quence whereof would alſo. be, that a Jew, who owns the Ola Teſta- 
ment, could not be a Witneſs, This Conſequence was tejecked by 
the Defendants Counſel as not juſt, becauſe the Old Teſtäment is a 
Sicred Book, and the ar or Good News to the Jews, for which 
they cited 2 Keb. 314., To this 1 anſwer, That the, Ritual or Cere- 
monial Part of the Law of Moſes is not binding upon Chriftians, "bat 
the Moral Part is indeed ; in the Old Teſtament there are ſeveral Pre- 
ditions of Cbriſt, but the Goſpel is the Good News that he is come; 
Chriſtians believe Jeſus to be the Chrift, and the Jews have no ſuch 
Belief, but till expect his Coming; and therefore the Old Teſtament 
can with no Propriety be called the Goſpel, notwithſtanding the ſud- 
den Opinion in Kelle. They ſay, Hale miſunderſtood Lord Coke, 
but I think his Aſſertion is applicable, not believing in Chriſtianity, 
ſee 2 Inſt. 507.-3 Inſt. 165. and therefore, I think, Lord Hale's Con- 
ſequence 1s well founded. The next Paſſage in Hale is, But I take 
wit that altho' the regular Oath, as it is allowed by the Laws of Eug- 
© land, is tactis Sacroſanctis Dei Evangeliis,, which ſuppoſes a Man to 
be 4 Chriſtian, yet in Caſes of Neceſlity, as in Foreign Contracts be- 
tween Merchant and Merchant, which are many Times tranſacted by 
Fewiſh Brokers, the Teſtiinony of a Few facto libro legis Mojaice 
is not to be rejected, and is uſed, as I have been informed, among all 
Nations. The Books cited to ſhew that by the Law of England no 
Oath can be admitted but upon the New Teſtament (Bract. 116. Brit. 
Ch..53. F. 135, &c.) prove no. more than that theſe Oaths ate in ge- 
neral adapted to the eſtabliſhed Religion of the Kingdom, Several 
Books were cited to prove that Jews were anciently ſworn in our 


Courts of Juſtice, Madd. Hift. Exch. 194. Wilk. Saxon Law 349, 
Seld. /. 1. tom. 2. 1469. / 3. c. 2. 1460. There was ſomething very 
particular in Trials between Chriſtians and Jeros; the Venire facias was 
Sex legales Judæos, therefore they were ſworn as Jurors ; at that Time 
a Doubt aroſe after the Reſtoration in what Manner a Few ſhould put 
in his Anſwer in this Court, (1 Yern. 263.) and it was ordered, That 
he ſhould be ſworn upon the Pentateuch; in Francia's Trial (6 St. 
Trials 87.) a Few was admitted to be ſworn, and it is the eſtabliſhed 
Practice to ſwear them; this Practice has received the Parliamentary 
Sanction, for'Fews are directed by Parliament to take the Abjuration 
Oath in like Manner as they are admitted to be ſworn to give Evi- 
dence in Courts of, Juſtice. 10 Geo. 1. c. 4. F. 19. This overturns 
Lord Coke's Opinion ſo far as Jews are concerned. The next Paſſage 
in Hale is, Yea the Oaths gf idolatrous Infidels have been admitted 
in the Municipal Laws of many Kingdoms, eſpecially /i zuraverunt 
per verum Leum Creatorem, and ſpecial Laws are inſtituted in Spain 
touching the Form of the Oath of 1rfide/s.—It may be proper ſhortly 
to ſtate the Circumſtances of the preſent Caſe, to ſce whether this 
falls within the Reaſon of Lord Hale. The Matters in Queſtion: are 
Commercial Matters arifing in a Foreign Country, where the Gentou 
Religion prevails; it was objected the Plaintiff ſhould have proved there 
were no, Chtiſtians there to be Witneſſes, whereas the contrary ap- 
peats. 10 this 1 anſwer, That the Neceſſity need not be abſolute or 
natural, bat only moral or preſumed, as appears from the RR". by 
ainti 


l particularly conſider the Paſſage in him ſo often referred 
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Plaintiff upon the Statute of Hue and Cry, when yet he might have 
told ſomebody of the Money, Sc. he had about him, The, next 
Queſtion is, Whether ſuch Neceſſity is not hets apparent; the Plaintiff 
was negociating with a Perſon reſident -in. that Country and amepable 
to the Laws there; it appears he did commence a Suit in the Court 
of Calcutta, and obtained a Decree there for his preſent Demand; and 
it appears that the Defendant's Teſtator did inſiſt that he ſhould be 
examined whether he was of the Gentou Religion, and, ſhould, take 
ſuch Oath as they uſe, and has therefore given Judgment againſt him. 
ſelf. I therefore think, upon the Principle of Neceſſity, theſe Wit- 
neſſes ought to be read; and I think there are Caſes that warrant. this, 
2 Cro. 541, 542. 2 Roll. Rep. 346. 1 Salk. 283. I cannot ſee what 
ſhovld hinder the admitting the Plaintiff's Witneſſes ; they are admit- 
ted as Witneſſes by the Civil Law, by the Law. of Nations, and by 
the Laws of all Countries, as far as I find. There were mentioned 
Duarenus, Covarruſias, Grotius, Puffendorf, Stair's Inſtitutes. I don't 
* Before the mention the Inſtance of General Sabine*, becauſe I underſtand that 
2 Counc'l was not debated, but given up. It is objected, Theſe Witneſſes do not 
Ain ow ſwear by the true God, and that this is required by Scripture; and 
Witneſſes they have cited Deut. vi. 13. and two or three other Paſſages ; on the 
— other Side were cited others, but the right Anſwer is, That this is not 
who was a well founded in point of Fact, becauſe theſe Perſons do believe in 
Turk, wh® God the Creator of Heaven and Earth, and therefore, I think, do 
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_— ſwear by te true God. That will anſwer the Objection founded 
Kiran. upon that Paſſage in Hale, eſpecially i juraverunt per verum Deum 


Creatorem, It is ſaid that there is a particular Proviſion for the 
Oath of an Infidel in Spain. It is in, Spaniſh, I have got it tranſ- 
lated, and it appears to be an Oath adapted to the Faith of the Ma- 
hommedan. This brings me to the laſt Paſſage I ſhall mention from 
Hale, * And it were a very hard Caſe if a Murder committed here 
in England, in Preſence only of a Turk or a Yew, that owns not 
the Chriſtian Religion, ſhould be diſpuniſhable becauſe ſuch an 
* Oath ſhould not be taken, which the Witneſs holds binding, and 
* cannot ſwear otherwiſe, and poſſibly might think himſelf under no 
* Obligation if ſworn according to the uſual Stile of the Courts of 
England.“ But then it muſt be agreed, That the Credit of ſuch a 
Teſtimony muſt be left to the Jury, whether a Turk, or a Perſon pro- 
feſſing the Gentou Religion, would be a competent Witneſs to prove 
a Murder committed here, I defire to be excuſed from giving any 
preciſe Opinion, becauſe I would not anticipate the Opinion of the 
abſent Judges in a Matter that may come before us all, yet I deſpair 
of having any more Light thrown upon that Queſtion ; but I declare 
I have no Doubt with reſpect to the other Inſtance, but that the 
Teſtimony of a Few is very competent and good Evidence to prove a 
Murder. I ſhall now conſider the Ceremony uſed in adminiſtring the 
Oath to theſe Perſons. I am far from ſaying it is ſo ſolemn and ſig- 
nificant a Form as is uſed in England, but I fay it is ſufficient to de- 
note the Act of conſenting to the Oath. Upon this Occaſion Scrip- 
ture was appealed to, and as it was, I will mention the Senſe of a 
very great Man, Archbiſhop Tillotſon, in a Sermon preached by him at 
King ſion Aſſizes, Vol. 1. P. 245, 246. To prove that the Ceremonics 
in taking an Oath are Matter of Liberty, he obſerves, That in Scrip- 
ture there are mentioned but two Manners of Swearing, and there is 
not the leaſt Intimation that either of them was preſcribed and ap- 
pointed by God, but voluntarily inſtituted and taken up by Men. 
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Tho the Inſtance, of ſwearipg Mr. Faquel, in Love's Trial (a), was norte) Mr:Faqme/ 
Authority 1 being before the High. Court of juſtice, yet the ſame vnn cn 
has occurred at a Trial at Bar, 2 Sid. 6. That the Form is various him, did not 
according to the different Perſuafions of Perſons and Countries, does _ » - 
appear from Voet. Comm. Pandef?. Bool 12. Tit. 2. 639. and Seid. v. other Wimec- 
1. f. 2. 1467. From what has been mentioned it is plain that by the ſes did, but 
Policy of all Countries Oaths are to be adminiſtred in ſuch Terths Fal pen 
and in ſuch Manner as the Swearer thinks moſt binding upon His his Buttons. 
Conſcience; and it appears both from Yoe? and Selden, that the Man- 2 S.. 7r. 114. 
ner of laying the Hand upon the Book was borrowed from the Pagan | 
Cuſtom of touching their Myſteries. It has been objected, That the 
Commiſſioners were not authorized to adminiſter this Oath; and for 

this were cited 2 Ia. 719. and 1 Inſt. 16 5. that a new Oath cannot 

be impoſed without Act of Parliament. I anſwer, This is no new 

Oath, and what Lord Coke ſays does not ſeem to reſpe& the Manner 

of adminiſtring the Oath ; and ſuppoſing, as I have'ſhewn before, theſe 

are competent Witneſſes, they muſt be ſworn in their own Manner. 

But it was objected, That they ought not to be admitted on account of 

the Enmity there is between Cbriſtians and Infidels, and Calvin's Caſe 

was cited, 2 Co. 17. All Infidels are in Law perpetual Infidels, for 

the Law preſumes not that they will be converted, that being a re- 

mote Poſſibility; for between them, as with the Devils, whoſe Sub- 

jects they be, and the Chriſtian, there is perpetual Hoſtility, and can 

be no Peace; for, as the Apoſtle ſaith, 2 Cor. vi. 15. Qua concordia 

Chriſti cum Belial? aut que portio fideli cum infideli ? Theſe Words 

of St, Paul arè to be underftood of a Spiritual Diſcord only, and not 

of a Temporal one, for there is' really no Foundation for any ſuch 

Thing. Littleton, 'afterwards Lord Keeper, had Occaſion to conſider 

this Matter in his reading upon Stat. 27 Ed. 3. 1 Salk. 46. and in that 

there are Sentiments (5) worthy a Chriſtian Man; the ſame is ſaid (3) Tr and 
1 Lord Raymn. 282, 283. It is objected, That the admitting theſe Infdeb are 
Witneſſes is a Novelty, and what has not been done cannot be done. 1 15 
Whether this ever exiſted before, or came into Queſtion, I know not, there a per- 
but I never heard or read of Perſons” in theſe Circumſtances being . 
refuſed, except in one Caſe. The Law of England is not confined to and us; but 
particular Precedents and Caſes, but conſiſts in the Reaſon of them, this ws com- 
ratio legis eſt anima legis, & ubi eadem eft ratio idem eft jus are known founded uon 
Maxims; Judges indeed cannot alter the Law; the true Notion of this a groundleſs 
is laid down in Vaughan 37, 38, 285. but in giving my preſent Advice . 
I have no Occaſion to contradict any Judgment, but the bare Opi- for, tho' there 
nion of my Lord Coke, which has already been denied over and over be a Differ- 
again, ſo far as it concerns Jews. As to what was mentioned of the our Kcligion 
Nuakers (c), your Lordſhip's Anſwer, that receiving them would have and theirs, 
been admitting Perſons without Oath, not introducing a new one, is 8 Mw oy 
ſatisfactory to me, and therefore I ſhall ſay no more about it. I now SC. 


come to the Precedents (d) which have been left me; that of Lee and aa 4 N 
they are the 


Lee in the Arches Court and Court of Delegates in 1699 and 1700 may Ce o 
be laid out of the Caſe. As for the Note of a Caſe in the Exchequer God, and of 
from Mr. Bunbury, (an Information againſt Admiral Matthews) he is the ſame Kind 


a Mr. 4 | 10n : and 
a very worthy Man, but Memory is a very treacherous Thing, and ir Hould be a 


the Reaſon given there would exclude Jes, and is a very bad one. rag ora 
COTA | | ; | eir Ferſons. 


e) It was urged at the Bar, that the Affirmation of Qualers could not be received by the Judges without the 
Interpoſition of the Legiſlature, to which therefore it was thought neceſſary to have Recourſe. (4) It 
was directed by the Court, at the Argument of this Cauſe, that the Crown- Office ſhould be ſearched for 
Indictments of eau, and Inquiry be made in the Courts of Admiralty, and the Ecclefiaſtical Courts, whe- 
ther Jeuus or Heathens bad been examined, and the Precedents laid before the Judges. 
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r . a, 7 
D rbe laſt Objection; mentioned is, that thefe Infidels ye Hot able tþ 
Frcſecution for Ferjuty, I This is not warpapted in; Fat, for Nuinbtrs 
are; examined and read here ho ate under the ſame 

|, | Grcumſiances, and ,cannot be proſeauted, ns off Ci, ge, 'evenine 
| me ry 45 focal, , All Witneſſes, ex 8 Bene off 


*. 


„ deranle thefr Depoſitions are never, publiſhed (ll after. the Dearb of tHe 


* 


rigs bas tt . a ; «co IGHU Nn 
Mitueſſes. But really, as to myſelf, 1 do think. that fif any of theſe 
MMMWiitneſſes had been examined in this 7 


5 
I, 


s ſuper, ſacroſantta, Dei Evangelia, 


75 19. 6. 120. F. 


ſome Circumſtances, may be admitted, it will remain to be conſidered 

' whether theſe Infidels in the preſent Caſe are ſo circumſtanced, and 
can be received as legal Witneſſes. The general Queſtion, Lord Cole 

has reſolved in the Negative, and it is plain that by this Word © Infidels' 

he meant Jeus as well as Heathens, all who did not believe the Chri- 
ſtian Religion; the Paſſages referred to in bis other Works plainly 
ſhew this; therefore Hawkins, tho a very Pains-taking Man, is, 1 
think, plainly miſtaken in his 2 Pl. Cr, 434. where he underſtands 
him otherwiſe. I ſhall therefore take this for granted, and this, I 
think, will greatly leſſen the Authority of Lord e The Counſel 
for the Defendant ſeemed to miſtake his Reaſon, for he did not go 
upon that Reaſon, becauſe an Infidel could not take a Chriſtian Oath, 

and the Oath could not be altered but upon this Reaſon; tho' a much 

| . worſe that an Infidel is not Fide dignus, as appears from what he ſays 
An Calvins Caſe, between them as with the Devils, whoſe Subjects 
* they be, and the Chriſtian, there is a perpetual Hoſtility, and can 

8617 be no Peace,” This Notion, I think, is contrary not only to gy 
0 | ut 


Butan and. Witneſſes. 
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put to'cormmigh Senſe! and common Humanity; and even the Devil = 
dimſelf, 'whote'Satyedts,” he ſays, the Heatheng ar „canbot entertain 
worſe Sentiments than theſe; we are commanded hot only to de Good 
o thofe'of the. Houſhold of Faith, but unto all Men, and St. Peter 


1s Acts x. 34 and 35. OA Truth I perceive that God is no Reſpecre 
"Perſons, but in 225 N Hot feareth him and eth 155 
equſneſs 1s accepted of bim. (ole was certainly 2 very gredt Lawyer, 
but I think eur Saviour and St. Peter in theſe Matters much * better 
Authorities. It is a very narrow Notion, that no one but a Chriftian 
an be an honeſt Man; God has imprinted in the. Minds of all Men 
true Notions of Juſtice and Injuftice, Virtue and Vice; and St. Peter 
fays, cy bers every Nation there arè Men that fear God and work 
Righteouſpeſs, are certainly Fide dignl. I will pot repeat what is 
faid of this Aſſertion of Lord Coke by Sir George Treby in the State 
| 221 Vol. 7. 502 (a), tho' I think it deſerves every Epithet he has (% 1 mutt 
eſtowed upon it; and I will add, I think when he talks in this Man- _ _ 
ner, he appears more like a Jeſuit than NR I will ſay very 6 
little of the Old Books Bracton, Brition, &c. ſmall Weight is to be Chriſtians, 
laid 1 73 them, becauſe they are general Di&ums in Popith Times of Cent tee 
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ry, when we carried on little Trade, except the Trade of Re- with Infidels, 
on.  Forteſtue, cap. 20. had not the preſent Queſtion in Contem- Ln 
plation, and only meant Oaths between Chriſtians.—To the Aſſertion york, 

of Coke I will oppoſe the Practice of England before the Expulſion of fantaſtical and 
the Fews, when it appears they were ſworn upon their own Books (6), —_— OM 
and the conſtant Practice in this Kingdom ever fince their, Return; miniam funda- 
for I do not belieye there is one Inſtance where they have been re- „ in Gratia. 
fuſed to be ſworn upon the Pentateuch. I will likewiſe oppoſe to it 9 14. — 
the great Authority of Lord Hale, in his 2 Hiſt. Pl. Cr. 279. tho! it (beſides the 
has been mentioned already, becauſe, I think it has ſo much of the ＋ Rs 
true Spirit of, Chriſtianity, that I may ſay of it Decies repetita place- Thea) dw 
bit. I take it, that althq' the regular Oath, as it is allowed by the 7 Ed. 2. 
Laws of England, is tactis Sacroſanctis Dei Evangeliis, which ſup- ee . 5 
poſes a Man to be a Chriſtian, yet, in Caſes of Neceſſity, the Teſti- cario, Mic. 2 
mony. of a Jeu, facto libro Legis Moſaice, is not to be rejected, and 4 3 por : 
is uſed, as I have been informed, among all Nations; yea the Oaths < Hagin _ 
of idolatrous Infidels have been admitted in the Municipal Lavzs of * ad Scacca- 
many. Kingdoms, eſpecially /i juraverint per verum Deum Creatorem ; 83 
and ſpecial Laws are inſtituted in Spain touching the Form of the « *a:ramentur 
Oath of Infidels. Vide Cavarruviam, t. 1. p. 1. de Furamenti forma. , ue, 
And it were a very hard Caſe, if a Murder committed here in England, . —_ 
in the Preſence only of a Turk or a Few, that owns not the Chriſtian * dixife, &e. 
Religion, (ſhould be diſpuniſhable becauſe ſuch an Oath ſhould not be 

taken, which the Witneſs holds binding, and cannot ſwear other- 

wiſe, and poſſibly might think himſelf under no Obligation if ſworn 
according to the uſual Stile of the Courts of England. As to the 
Quotation from Coverruvias, I will ſay once for all, that I do not 

lay any great Streſs upon the Citations out of the Civil Law Books, 

not only becauſe I think the Cauſe does not want them, but becauſe 

they are the particular Edicts in other Countries, and only ſhew the 

Opinion of the Legiſlators there, and what the Laws of other Nations 

are; and it is admitted in our Kingdom there is no Act of Parliament 

for this. The laſt Anſwer I ſhall give to this Aſſertion of Lord Cake, 

in Calvin's Caſe, is in his own Words, 4 Inf. 155. concerning the 
Fædus-Pacis or Fædus Commercii, which he allows may be ſtricken 

between a Chriſtian Prince and an Infidel, Pagan, and an Idolater ; 

and I ſhall leave him here, and ſhall now proceed to explain the Na- 

ture 
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Evidence aud, Mitneſſet. 
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tre. of an Qath. 


If it were meerly a Chriſtian, Inſtitutipn, as Baptiſm, 
the Sacrament, and the like, I ſhould admit none but Chriſtians could 
make Uſe of it; but Oaths were inſtituted long before Chriſtianity, 
and are almoſt as old as the Creation. Juramentum, according to Lord 
Coke, (3 Bt. 16 f.) is nothing more than Deum in 2effem vocare, and 
therefore nothing but the Belief of a God, and that he will reward 
and puniſh Men for their Actions, is. neceſſary for this, It would be 
endleſs to cite the Places in the Old Teſtament, where Mention ig 
made of taking Oaths upon ſolemn Occaſions. I ſhall therefore only 
refer to Gen. xxvi. 31. xxxi. 53. Numb. xxx. 2. P/.xv. 4. From the 
Paſſages in the New Teſtament it is plain Oaths continued to be uſed 
in the ſame Manner; the Nature of an Oath was not at all altered, 
only the Obligation to keep it grew much ſtronger. St. Paul ſays, 
(Heb. vi. 16.) An Oath for Confirmation is an End of all Strife, and 
we have a remarkable Inſtance in Mat. xiv. 9. and the fame is re- 
peated Mark vi, 26. which ſhews what Regard even wicked Men paid 


to an Oath, that Herod, tho he was exceeding forry to deſiroy the Bap- 
 tiſt, nevertheleſs, for his Oath's Sake, commanded his Head to be given; 


and I cannot help taking Notice of what is ſaid by La&#antius, that 
ſome in his Time who were not afraid even of committing Murder, 
when they were to be purged upon their Oath, durſt not deny the 
Fact. In profane Authors we ſhall find pretty much the ſame Account 
of an Oath ; it appears in Homer that not only his Heroes, but even 
his Gods, whom he reckons as Deities under the Supreme, frequently 
confirmed their Promiſes or Threatnings with an Oath, and they were 
then reckoned inviolable. Hefiod, in his Poem called Dies, . ſays 
twice, horrible and dreadful Puniſhments attend Perſons who break 
their Oaths. Hierocles, in his Commentary on theſe, ſays, an Oath 
was looked on as one of the moſt ſolemn Acts of Religion. And Tully 


always ſpeaks of an Oath with the higheſt Reverence, and as the 


ſtrongeſt Obligation. Refers alſo to Grotius de jure Belli & Pacis, 
lib. 2. ch. 13. F. 1. And Tillotſon, Vol. 1. P. 241. The Apoſtle ſpeaks 
of it as the general Practice of Mankind to confirm Things by an 
Oath, in order to the ending of Differences; and indeed there is nothing 
that has more univerſally obtained in all Ages and Nations in the 
World. It is very plain, therefore, that the Subſtance of an Oath has 
nothing to do with Chriſtianity; the Form of an Oath hath been ſince 
varied, but ſtill the Subſtance is the ſame, which is no more than this, 
that God in all of them is called upon to be a Witneſs to the Truth 
of what is ſaid. Grot. ubi ſup. F. 10. The kiſſing the Book, or the 
Feet of the Prieſt, is not Part of the Oath, but only ceremonious ; 
the ſwearing what is material in all of them, is the taking God for 
Witneſs. Mat. xxiii. 21, 22. Whoſo ſhall fwear by the Temple, ſivear- 
eth by it and by him that dwelleth therein; and he that ſhall” ſivear by 
Heaven, fweareth by the Throne of Ged and by him that fitteth thereon, 
Chriſtianity is indeed Part of the Law of England, but it does not 
therefore follow, that the admitting the Oath of an Heathen is con- 
trary to the Law of England, There is as little Weight in the other 
Argument, that an Oath cannot be altered but by Act of Parliament, 
2 Inſt. 479. 3 Inſt. 165. which plainly relate to promiſſory Oaths and 
Oaths of Office, not at all to Oaths taken by Witneſſes, As to the 
Caſes where a Judge aſked whether the Witneſs was a Chriſtian, and 
where two Witneſſes were refuſed for not being ſuch, nothing can be 
inferred from them, as it does not appear that thoſe Facts aroſe in a 
Foreign Country, and that it was inſiſted that there was any Necefli- 
ty.—-Having therefore ſhewn, that I think ſuch Infidels, who believe 

in 
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in God, and that he will puniſh them if they ſweat falſly, in ſome 
Caſes, and under ſote Circumſtances; ought to be admitted as Wit- 
neſſes 3h this tho] ai Chriſtia Country, but that one, Who has not 
ſuch Beliety' cannot! be admitted under any Circumſtances. I proceed 
to conſider this particular Caſt:— I indeed diſagree from the Nota 
2 Noll. Rep. 346.1 that upon; Trial of a Thing beyond Sea the Teſti- 
mony of a Public Notary there is good Proof; and Lee Chief Juſtice 
faid that ſuch Proof as they beyond Sea will allow we will allow, for 


God knows then ſometitnes we ſhould have ſtrange Evidence. Nor 


can Jentirely agree with the Reſolution in Cro. Ja, 542. as I do not 
think in that Caſe the Certificate of the cohabiting together ought to 
have been received as Evidence, our Law never admitting a Certificate 
of a Matter of Fact, not even of the King himſelf, nor is it the beſt 
Evidence the Nature of the Thing will admit. — I do not think the 
fame Credit is to be given 19 an Infidel Witneſs as to a. Chriſtian one, 
who is under ſtronger Obligations to ſpeak Truth, and therefore this 
Objection gots to the Credit; but the Diſtinction between the Com- 
petency and Credit of a Witneſs is a known Diſtinction, and many 
are admitted as competent to whoſe Credit there are Objections. An 
examined Copy of a Record is good Evidence, but if the Record it- 
felt is produced and. varies from it, that will be ſtronger Evidence.—- 
What I have ſaid as to the general Queſtion, plainly thews my Opi- 
nion of the preſent Queſtion, which therefore I ſhall be very ſhort 
upon. It is admitted this is a Mercantile Affair, tranſacted in a Fo- 
reign: Heathen. Country; it muſt be agreed it is greatly to our Advan- 
tage to carry on Trade into Foreign Countries inhabited by Heathens; 
and particularly into theſe Countries. In this! Caſe by the Defendant's 
own Act, his flying out of the Eaf- Indies, the Plaintiff, loſt the Ad- 
vantage of his Suit there; he had but one Remedy, and that he took. 
No one will ſay he had not a Right to bring his Suit here, for tho 
there was an old Notion that even an Alien Friend, eſpecially an In- 


fidel, could not ſue in our Courts, this abſurd, wicked and unchriſtian 


Notion, God be thanked, bas been long ago exploded. If he be at 
Liberty to bring his Suit here, it follows he maſt be at Liberty to pro- 
duce his Evidence, and if he produces his Evidences, they muſt be 
upon Oath ſome way or other. — lt does appear that the Witneſles do 
believe a God, and that he will puniſh them if they ſwear falſly, I 
do not greatly rely upon the Books that give an Account of the 
Gentou Religion, (Authors that write of Things ſo far diſtant have 
ſeldom Veracity enough to be depended upon in Courts of Juſtice) ; 
but it is plain, from the Certificate itſelf, that they believe and worthip 
a God, and have Prieſts for that Purpoſe. —The remaining Objection 
is, That theſe Witneſſes will not be liable to be indicted of Perjury, 
not being ſworn ſuper Sacroſancta Dei Evangelia, and therefore are 
nat under the ſame Obligations to ſwear true as Chriſtian Witneſſes; 
but I think this has been fully anſwered by my Lord Chief Baron upon 
two very plain Reaſons : Firſt, That it appears theſe Words are not 
eſſential Parts of the Indictment, Secondly, That this Argument, if 
it proves any Thing, proves too much ; as Multitudes of Perſons who 
muſt be examined; and have been ſo, are liable to the ſame Objection, 
From what I have ſaid, it is very plain that I think theſe Depoſi- 
tions ought to be read in Evidence, ——Lee, C. J. There remains 
but very little for me to offer, as I do agree intirely with the Opinion 
already declared. Without entering particularly into the Nature of 
this Religion, Ido apprehend that this Return proves that theſe are of 
2 Religion. All Religion muſt have for its Foundation the Belief of a 
ww Vor, II. 5 L "Oe God, 
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Eviaenca\ amd Witneſſes. 
God, and the Belief of future Rewards and Puniſſiments ; undo 2 
Man may have a very confuſed Notion af ſuch a Being. (und at: ig very 
difficult to form an adequate Idea of God) vet id is luificiant, #0r4this 
to have an Idea ef his relative Nature. Im whalictt (geek 
to che Relation Mankind feel in themſelves ta him, as dependent Crea- 

tures upon ſome ſuperior Being, who 1s the Foundation of Religion ; 

and conſidering ſuch a _ as having Dominion-overitheth,; to whom 

they are Setvants;/ whom they worſhip and adore, as it is tepteſented 

by as great an Author: as ever lived in this Oountty, Sir ane Newtoy, 

I apptehend that the Rules of Eoideco are ſto / be cοnfidærod ai po- 

fitive artificial Rules, framed by Men for their Convenience im reſpect 

to the Tranſaction of Buſineſs in Courtsc of quſtice; artificiab Rules 

they are founded in general upon very good Reaſoning, and för the 

moſt part good; but there is one Role fitm, eternal, immutable, which 

never cùhn vary, the Rule of natural Juſtice; and I apprehend theſe 

Rules of Evidence ate under proper Circumſtances, and upon proper 
Occaſions, to give way to that. This appears to me tobe a Caſe that 

is to be conſidered in that Light, a Caſe where! the general Rules 

ought to be receded from. And the Conſideration of the! Rules of 
Evidence in this Way, is in all Caſes ſuited to the Laws of England, 

which admit the breaking in upon the moſt general Rules, even thoſe, 

that a Party intereſted cannot be received asl a Witneſs. Hearſay Evi- 

dence admitted, or a Wife received againſt het Huſband, (in Qꝛeries 

touching Foreign Inquiries and Commercial Matters, the Rules rela- 

ting to Evidence are not quite agreeable to the general Rules); indeed; 

in Caſes of Treaſon, I do not apprehend that a Feme Covert is a 

lawful Witneſs againſt her Huſband. Sir J. Raymond 1. 1 Hal. Hiſt, 

(a) See in Pl. Cr. zo i (a). But however, in Civil Cafes, it has been allowed 
ig. g notwithſtanding, Eg. Ca. Abr. 226. See Sin. Gay. All theſe Rules give 
Neceſſity, ad. way to Neceſſity, and that not abſolute; but moral and pteſumed. 80 
mited againit 2 Roll. Abr. 18 b. ſhews a Difference of Evidence touching the ſame 
bat that con. Fact, hen it concerns diffbrent Perſons. I would refer to the Caſe 
tadicled in cited before, 2 Roll. Rep. 340. which, with ſom& Emendations and 
Sir Fo. Obſervations, may, I think, be reckoned as Law. I wold ſuppoſe 
tis Caſe; it is well known that by the Laws of France Contracts are 
often made before a Notary Publick, and no other Perſons preſent; in 

which Caſe no other Evidence is required. Suppoſe a Queſtion ſhould 

ariſe here concerning ſuch Contracts, I ſhould think there can be no 

Doubt but that a Signature of the Notary Public would be Evidence, 

and would authenticate the Act, tho' by 'the Laws of 'our Country, 

no ſuch Certificate or Teſtimonial is to be received. Indeed the Ex- 

preſſion afterwards, * ſuch Proof as they beyond the Sea will allow 

we will allow,” is too general, and muſt be conſidered under Re- 

ſtrictions. I have a little Doubt with me ſtill concerning the Caſe in 

Cro. Ju. 542. tho' that was the Opinion of the Judges at the Trial at 

Bar, where they did receive a Certificate from Utrecht of the Marriage 

and Cohabitation, There is a Caſe in Cro. Ch. 365. which does ſeem 

more reaſonable, and I ſhould think rather the Law, where it was 

held that a Certificate under the Seal of the Town where the Outlaw 

was - reſident was not allowable, without Oath of the Truth thereof; 

the allowing it then is going further than we ſhould dd in a Tran faction 

ariſing here; and this. ſeems a right Opinion, I think now, as to the 

Courts conforming themſelves to the local Rules of the Place wherein 

the Fact ariſes.— I think there are Cafes in Equity that ſhew plainly, 

that that is the Rule, Prec. in Chan. 20%, 208. 1 Mill. Nep. 431. 

W hen the Inquiry is in relation to a Foreign Tranſition, the Courts 
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and. I muſt beg the e "and Excuſe, S ty Lords here, if I 
take uþ their Time in repeating, What they No Fd ſo much better. 
I ſhall begin with taking Reg f of What has 0 par Fanuc 


web; into by them, -3nq, wa not ſo pie 10 my Lot 
ente into as by s for me, LA a uchler Objections? of the Inſu by 
ency of the See qt e Fee cr dhe Colntniffioners ; 
and theſe are two. ; Firſt” at tit does not purſue the Directions of 
the Order made by this but. Secondly; That this Certificate is not 
ſufficient in - Subſtance. „ re 10 to, the Hiſt, there are two Par- 
ticulats' req uired by. the Orc A hat the Co miſfioners ſhould 
cettify in what Mai 0 r the KK þ he admitted th it is admitted to 
be comptibd with; he next is, 'tha ey ſhould Cttif 'of What Reli- 
gion the Witnelſcs a are. 1 5 they fo 6 only cettified that they were 
Perſons Who have profe ed the Gentou Religi ion, ' withqu t certifying 
what that Religion 17 The Counſel for, the ee wy upon a 
wrong Conſtruction of the Order; z a Particulgt a ar Certificat e 5 the Re- 
ligion of ee 880 was not required by the Court, and would by 
no Means! nebel y or proper. The Aceh Nele 5hs ith the World 
are deſcribed and cen by particular Deiominatiohs: the: Chrift Han, 
the fewrſh, the Mabommedan, the Perf an, the Gentoy or Ban, 
which is the ſame ; five of tp Reli ions th he beſt Hiſtdries of the 
ſeveral Countries are Evidence Ae I 80 281. This holds 7 
fortiort 
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tere ih; Go that the Oath was. N te 0 Vitnels 1 


f. 1 55 and that Oath Nabe So help me. Go [amounts 
- 2 0 00 each Witneſs 52 8 ae a4 a. ity.— 


Jections being out of | he th e May 11s to the 

neral Queſt on, Wor think, Fehr DN EATS ons: 

115 Wheth er the, Oath-. theſs,W 'itne A bake, taken is a proper ria 

22917 Oath according to the general otion of it. Secondiy Whe- 

b upon! the ſpecial Circumſtances of- wit particyſar Gale, their De- 

Jans 5 Bi be ad itted t to be, read con fiſtently w 1275 ales of the 

Lay of. En "As to the to the firſt, v heh Er t LIT he 0 ons have 
iaken, Refpe 5 being bad 5 Nate o Reli jon, be 

Qat 5 general 04 095 en Oath, 
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that it 15 iS Subject þ in a Manner. ex 
HERE enter into. it at large. I will ache take 45 5 of 
1155 OK e Oh haye; Haig. upon it. 

177 0 Swain CEE is 

I Hr. K.. Dy ur amentum 
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ee, a fermatio, Re a us ; ban Pl, enjorem Furamen- 
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Diſpenſation, and has, received no Alteration from ei er, except as to 
te Dive Re- 
velations, as to the F eo of keepin or, breaking ſuch Qaths. 
20 Water, except ord 0 Hach 


16. oy 1 0 Gelb is ; an „ een or "Donal 7 a Chriſtian, . 
ac in, this. riters are ageinſt bim, a and th nt jy of, ngland i in 
the Admiſſion of Jews, intirely oyerthrows his Dch nition and takes 
Away. the Foundation of it. All other Writers in Divinity, Mo- 
The 8 e Law of Nature or Nations, or, any, Wor 8 N relative 
toi t this 0 0 ff, ire * okay 1 th his 1 HS 8 oy 
.NUMECL b. 445 36 is very full to this 
Fu — EY lays: 1 abc e 15 SE Ne 10 be tak Kin Ay 


cording to the Religion 202 Peda "of the. Witneſs taking g ſuch 


Oath. Biſhop Sanderſon, 1 Præl. P. . Qed autem ft aus 7 cli 
' canſtat, ae 75 Au Rae Scripturæ. Deu. Vi. 13. Us; Mofes ita 
e um alloquitur : omni num Deum 2 tmebjs, 8 l., fervies, & 


a 


— 


_ —— — —w— . oa coor — 2 —  6 — 


—— „4 — % — 2 * titans hat wr 


Evidence und Wi 


td. W 


GS Lad 


poſer. 


per nomen ejus' jurabis, Conſtat ſecundo eꝶ gonſerſu qmnium Populorum, 
apud pues, erfiunus Nature lumine dure entur, fanttiffima ſemper eft 
habits jurumenti rriigio, & quum plurima ipſis ſacra habtrentur, jari- 
jurando rumen ſoli, non alia de cauſa quem'quod inter tot facre ſacerrimum 
quodammodo eſſet, peculiari quadam jure facramenti nomen remanſit. 
will only take Notice of another Paſſage or two from Tillofſon, in 
his Sermon upon the Lawfulneſs and Obligation of Oaths, tho in po- 
pular Diſcoutſes of this Kind ſtrict Inferences are not always to be 
drawn, but the Archbiſhop took particular Pains; and was more than 
ordinary exact in what he ſaid on this Subject, and has made it more 
Scientifical than Dlſcourſes of that Kind generally are. His Text is 
Heb. vi. 16. An Oath for Confirmation to them is an End of all Strife, 
(which does feem to relate to the delatio jurumenti, where the Party's 
own Oath was: taken); the Paſſage I refer to is the very firſt Sen- 
tence in the Sermon, (S. 1. P. 239.) the Obligation of an Oath, 
which is ſo neceſſary for the Maintenance of Peace and juſtice 
among Men, depends wholly upon the Senſe and Belief of a Deity; 
and in P. 241 he ſays, the Apoſile ſpeaks of it as the general Practice 


of Mankind to confirm Things by an Oath, in order to the ending of 


Differences; and indeed there is nothing that has more univerſally ob- 
tained in all Ages and Nations of the World. I will not ſpend any 
more Time in citing on this Head. As to the next Thing, what has 
been mentioned of the external Act or Ceremony attending the Oath 
taken by theſe Witnelſes, (the Laymen touching the Feet of a Prieſt, 
and the. Prieſt's touching his Hand) I will not enter into the particu- 
lar Objections, which, I think, are of no Weight with reſpect to the 
Grounds, my Lords and Judges and I ſhall go upon; all Writers lay- 
ing it down that theſe outward Rites and Ceremonies are not of the 
Eſſence or Subſtance of the Oath, but variable ad libitum; ſo ſays 
Sanderſon in his 5th Preleftion, and ' Tillotſon in the Sermon I have 
cited, (P. 24.5.) All that is neceſſary appears in the preſent Caſe, an 
external Act, which is neceſſary to make it a corporal Oath.— I now 
come to the ſecond Conſideration, Whether upon the Circumſtances 
in this particular Caſe theſe Depoſitions may be permitted to be read 
conſiſtently with the Rules of the Law of England. The Judges and 
Sages of the Law have always laid it down that there is but one 


neral Principle and Rule of Evidence, which is this, that the beft maxim. 


Evidence ſhall be given that the Nature of the Thing will admit of. 
I know of no other principal Rule of Evidence in Conſequence of 
this; generally ſpeaking, all Matters of Fact are to be proved by Wit- 
nefles not intereſted in the Facts, conuſant and preſent at them, and 
upon a lawful Oath, Theſe are Rules following upon the general 
Principle, but by conſtant Practice and Allowance of the Judges all 
theſe Rules are broke in upon. The Grounds and Foundations on 
which theſe Rules are diſpenſed with may be reduced under two Heads, 
Firſt, Strict abſolute Neceſſity; J do not mean a natural Neceſſity to 
which Things of this Kind can never be reduced, but what is called ſo 
in Moralibus vel Civilibus. Secondly, A Neceſſity inferred or preſumed 

from the Nature of Commerce, and the uſual and ordinary Tranſ- 
actions among Men. For the firſt, ſtrict Neceſſity.—It Wruings have 
ſubſcribing Witneſſes, they muſt be produced, but if they be dead, 
Proofs of the ſigning ſhall be admitted. In a Suit concerning ancient 
Cuſtoms, Hear-ſay Evidence of a general Cuſtom is legal Proof, tho 
in general Hear-ſay is not Evidence. If an Inſtrument be not found, 
and there is Evidence that it did once exiſt, and is loſt, you may prove 
the Contents another Way; and in what other Way? If there be a 
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Copy, it muſt be produced, (of this there is a ſtrong Caſe in a Ad..) 
if there is no Copy, then it may be proved by Witneſſes viva voce, 
that is, the Lam for Neceſſity admits that which of all Things, it dies 
moſt: abbor,. I mean parol. Evidence of Deeds. The ather: Ground of 
diſpenſing with the Rules of Evidence, is preſumed Neceſſity inferred 
from Commercial Affairs and Tranſactions of Merchants, which comes 
neareſt to the preſent Caſe. Under this Head ate the Caſes of ancient 
Deeds, or thoſe thirty Years old, (or, as it formerly ſtood, forty); 
ſuch Deeds are read without Proof of the Execution or Hand-writing 
of the Witneſſes, becauſe it is preſumed in ſuch a Length of Time 
not only the Witneſſes, but the Perſons acquainted with their Hand- 
writing, may be dead, or not to be found. A Tradeſman's Books, 
kept by his Servants, are admitted as Evidence of the Delivery of the 
Goods} only upon a preſumed Neceſſity. 80 the Plaintiff, in an Action 
upon the Statute: of Hue and Cry, is allowed, as a lawful Witness, to 
prove himſelf robbed. In theſe Caſes there is not an abjo/xte Necefli. 
ty, but only a Preſiunption of Neceſſity, and in the laſt the Judges upon 
Preſumption of Neceſſity only admit a Party and a Perſon intereſted in 
the Event of the Cauſe. Thus Hear-ſay. Evidence has: been admitted 
even upon particular Facts: Of this there is a very ſtrong, Caſe, that 
of Campoverde and Gideon, Nov. 16 Mich, 2 Anne at Gaildball, before 
Lord Holt, in an Action upon a Policy of Inſurance, . The Defendant 
had inſured one of the Spaniſh Galleons and her Cargo, from Panama 


to Cadiz; the Ship came to Europe with the Flola, and for. Fear of 


the Enemy changed the Voyage inſured and came to Vigo, and was 
burnt: there among others; and all this was proved by Hear-ſay Evi- 
dence, which was admitted by Holt, for the Neceſſity, to be good Evi- 
dence upon the Point of Deviation. In this Caſe Hear-ſay Evidence 
was admitted; yet there was not abſolute Neceſſity, for. it might have 
been ſaid, yon may produce Witneſſes who were aboard the Flota, vor 
may have a Commiſſion to Spain to examine them; yet theſe Poſſibilities 
did not prevail, I will mention one Inſtance more; befare the Statute 
Anne no Perſon could be ſworn to give Evidence agninſt the King 
in a Capital Caſe, (a Hardſhip, Lord Coke ſays, 3 Inſti 79. unſup- 
ported, that he knows of, by any Act of Parliament, ancient Author, 
Book, Cafe, or Record, but ſo it was); in this Caſe, that the Party 
might not be deprived of his Evidences, the Judges heard them upon 
no Oath at all.-To apply what has been ſaid to the preſent Caſe. 
The Cauſe of Suit here is a Commercial Tranſaction ariſing in a Fo- 
reign Country, that of the Great Mogul ; the Religion of the Country 
1s Heathen ; the Contra& is admitted to be made among Heathens, 
and ſuch the Plaintiff is admitted to be, From theſe Circumſtances 
it is a common and natural Preſumption, that many of the Perſons 
concerned and privy to the Tranſaction ſhould be of the Religion of 
the Country; it is the like Kind of Neceſſity which Hale mentions 
(before the general Practice of admitting Ferws) © as in Foreign Con- 
tracts between Merchant and Merchant, which. is this Caſe, which 
are many Times tranſacted by 7ewr/h, I may fay by Heathen Brokers, 
the Teſtimony of a Jew, I may ſay of a Heathen, is not to be re- 
jected, and is uſed, as I have been informed, among all Nations. The 
Preſumption here is ſtronger than that for the Admiſſion of a Deed 
after thirty Years, without any Proof at all ; ſtronger than that for 
the Admiſſion of Hear-ſay Evidence in the Caſe of Campoverde and 
Gideon; and much ſtronger than the Plaintiff being a Witneſs for 
himſelf on the Statute of Hue and Cry. Beſides, this Contract being 
made in a Foreign Country, the Parties muſt be preſumed to have 
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| apore a Suppoſition that they might ſue upon it. Hence 
it follawis, that if e ſhbuld rejett this Evidence inta. Mercantile Con- 
tract, one of the Farties, by remoyipg from the Cauhtryl: where it 
was mage: might deprĩvei the other Party: of his Evidence, contrary to 
what be might be preſumed i to have relied upom when ha made the 
ino This. muſt be talen to be the Meaning of Lord Chief Juftice 
Ley in that ſhort: Note mentioned already in- 2 Roll. Rep. 346. Ehat 
goes doo far and\ the Obſetvation made upon it by the Lord Chief 
Juſtice. of the Common, Plecs is very :juſt; but. I think it is eaſily ca- 
pable of a ſound Senſe, and means only that ſuch Evidence. as is rea- 
ſonably allowed in Foreign Countries | d be allowed here, becauſe 
other wiſe, all Faith and Confidence between Perſons of different Na- 
tions and Religions, and by. Conſequence the Commerce of Mankind, 
would bei: greatly abſtructed, if not quite deſtroyed i.: This laſt de- 
ſerves toi be a little. more particularly inforced and applied ; as Englond 
has only a Factory in theſe Countries, the: King's Subjects muſt have 
frequent Occaſion to ſue in the Courts there; and thetefoteſ if we 
ſhould not admit this Evidence, they will. probably by a Reciprocity 
of Conduct reject our Suits. This is agreeable to the Genius and 
Policy of the Law; not only in the Courts of Admiralty but of Com- 
mon Law; and the Ground of what is determined in Sir Tho. Raymond 
472, Carth za. where great Regard is had to judgments in Foreign 
Courts. 80 Marriages good in their own Countries, are good all aver 
the Morld; and what is gaod Evidence of them there, is allowed 
here. As to the Caſe. in Cy. Jac. 541, 542. as that Caſe is ſtated in 
the Book; if the Certificate was allowed not only in reſpe& of Marriage 
but Cohabitation, Ido agree it is not Law; and that the Caſe ſeems 
to ſay. that was the Evidence of it; but I am not clear whether the 
Book means that, for it is darkly expteſs d. I will put another Caſe: 
Suppoſe” a Heathen, not an Alien Enemy, as ſuppoſe this Omichund, 
ſhould have brought an Action at Common Law, and the Defendant 
ſnould have come here and obtained-an Injunction for want of an 
Anſwer, will any one ſay the Anſwer of ſuch a Heathen ought not 
to be received upon ſuch Oath as has been taken here? If ſo, then 
either the Injunction muſt be perpetual, or the Party muſt change his 
Religion before he can put in his Anſwer. So ſuppoſe Mr. Barker 
had found Omichund the Heathen here, and had brought his Bill againſt 
bim tor general Relief, either be muſt change his Religion, or the Bill 
muſt be taken againſt him pro Confeſſa; this ſtrikes every Body that it 
would be. a manifaſt Denial of: Juſtice, and thus far the Defendant has 
given Judgment againſt himfelt ; in the Proceedings at Calcutta he 
brought ; a,.Croſs-bill,. and accepted the Anſwer upon this very Oath. 
As to the Queſtion, whether Indictments will lie for Perjury upon 
ſuch an Oath, there is no Occaſion for me to give my Opinion, but 
the Law is clear, I think, that in an Indictment for Perjury it is not 
at all neceſſary to lay the Oath to be taken /uper ſacroſancta Evangelia; 
I agree the ordinary Form of Indictments runs ſo, but certainly it is 
not neceſſary, and the old Precedents, which are of better Authority 
than many modern ones, are otherwiſe, and debito modo jurat', is cer- 
tainly the beſt. way of laying them. However, admitting, for Argu- 
ment Sake, that ni Indictment for Perjury would lie, it is an Objec- 
tion that holds equally againſt all Depoſitions taken in Parts beyond 
the Seas, which are every Day admitted, the Crime of Perjury being 
local. 1 am aware it may be ſaid, that in theſe Caſes the Inability of 
maintaining an Indictment does not ariſe from the Nature of the Oath 
itfelf, but from an accidental Circumſtance of the Place ; but that wal 
make- 
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make no — Difference; as the Place. always appears: upon the 
— of the Commiſſion, and the Court is bound to take Notice of 
Another Objection was made, in Anſwer to tlie Obſervation. _ 
* of this Kind were admitted in Foreigu Countries, and part 
larly in Spain, that there were poſitive Laws fort; in Spain of 3 Na. 
tore of our Acts of Parliament, (as there are not here). I would not 
be poſitive upon this Queſtion, but, as at preſent adviſed, I take that to 
be otherwiſe... Selden, in his Boo de Syredrezs, cites Leys: de vn Partida, 
which appears to: be what is called Alpbonſini, that is, the Collection 
of the Laves of the wiſe King * Alphonſo: King of Caſitle and Arragon; 
now I happen to hüve that Book: my Edition of iti is that publiſhed 
by the Univerſity of Alcala in 1542, and L think it appears by that, 
that this was not a poſitive Law eſtabliſhed by King Alphonſo, but only 
what | we: ſhbuld call here Common Law, collected and authenticated 
by him; his Words ave (Partit. 3. fit. 11. rurq. pi go. and again 
c. 21. n the Moors have their particular Oath f this Form of 
Expreſſion ſheuis rather this was a' Collection of what was practiſed 
before, than a nev/ poſitive. Law. This falls in directly with what is 
mentioned by Pu fondo, Stair, and other Writers, that it has been 
the Wiſdom a5 Countries to accommodate the Oath. to the particu- 
lar Religion of the Parties, referring to the Conſcience of the Perſon 
who is to take the Oathi. Another Objection was made, that this 
would be for the Judges to alter the Law, but on the Grounds upon 
which I go, it is not Altering the Law, it is only Expounding what 
the Law is, which is the proper Office of Judges; it's no more 
an Alteration than the firſt Admiffion of Jews was, not by far fo 
much as the: firſt Admiſſion of the Plaintiff to be 4 Witneſs for 
himſelf on the Statute of Hue and Cry, againſt the ſtrongeſt Rules 
of Law and Reaſon, that a Man ſhall not be Witneſs in his own 
Cauſe.— As to the Precedents that have been left with us, they are 
ſo little applicable to the preſent Caſe, and afford ſo little Light in 
it, that I ſhall only take Notice of the Caſe of the Eaſl-India Com- 
pany and Admiral Matthews ſent: by Mr. Bunbury; that was an In- 
formation filed by me when I was Attorney General, and J attended 
the Trial; and 1 do not remember what he ſtates of the other 
Judges being ſent to for their Opinion, nor do I know how it could 
be done. - Parker, C. B. He has ſtated it to be a Trial at 
Bar. -Hardwicke, C. I take it to be before: Lord Chief Baron 
Eyre only, in which Caſe there could be nd going of the Judge t0 
the other Courts, for it would be adjourning the Gurt. I think it 
ſo uncommon a Thing, the ſending one Judge to the others for their 
Opinion, that I think I could not have forgot it. The Evidence there 
was rejected, becauſe the Heathen was offered to be ſworn upon the 
Bible, and therefore, there being no proper way of ſwearing him, he 
was rejected; I took that Caſe to go no further. Therefore, upon 
the whole, I intirely concur with my Lordi Chief Juſtices and my 
Lord Chief Baron, that upon the ſpecial Circumſtances of this parti- 
cular Caſe (and I carry it no further) theſe Depoſitions may be per- 
mitted to be read, conſiſtently with the Rules of the Laws of England. 
And therefore that they may be read. Cauſes after Hil. 18 Geo. 2, 


(a) If chere Feb. 2 3. 1744, Omichund and Barker (a), MS. Rep. 


ſhould appear 


to be any Miſtakes or Omiſſions in this long Caſe, (which 15 1 har en by the ertb the of it), 1 
bope the Reader will * and correct Fon. . y rant Pp: * trank 8 5 
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(B) What will be admitted as Evidence ; — 


1. Pe own Proof of Defendant's Contempt allowed, Mich. Ay ( 


Evidence and IVitneſſes. 


«\ 


And here of p2eſumptive Evidence. 


1669. Nurſe and Guillem, 2 Freem. Rep. 172. 


2, Depoſitions taken in a Cauſe, wherein Tenant in Jail is Party, 


cannot be read againſt the Tſue in Tail (a). 


Per Lord Keeper's Opi- 


nion, Mich. 1702, in the Caſe of the Earl of Peterborough and Dut- 
cheſs of Norfolk, Prec. in Chan. 212. | 


ſion ; for the Caſe at the Bar was of Tenant for Life, with Remainder to his Son in Tail ; 


poſitions were taken in a Cauſe, wherein only the Father, Tenant for Ls/*, was Party. Did. 


MS, Rep. S. C. accord”, Vide Ca. 5. this Page. 


3. Where an Eflate paſſes by the Inrollment of a Deed, (as in a 


Bargain and Sale 


) there the inrolled Decd is Evidence without further 


Proof; bat, where the Inrollment is only for ſafe Cuſlody, there it is 


not otherwiſe than againſt the Party who ſealed it, and all claiming 


under him, and ſo far it ſhall. 


ſing, Whether an inrolled Deed ſhould be Evidence without further Proof, this Diference was taken. 


Trin. 1702. Anin. MS. Rep. 


1 Vol. Ar. Eg. 224. Ca. 5. S. C. but not S. P. 


Ca. 


(a) But Note; 
This was cx- 
trajudiciul, 
and not the 
Point in Que- 
and the De- 


) — — 


— 


2 Freem. Rep, 
259. Trin. 
1702. Lady 
Hol:roft and 
Smith, S. C. 
ſays, on a 
Queſtion ari- 


4. A Settlement of A. under which the Plaintiffs claimed, being 2 Freem. Rep. 
loſt, but being proved in Chancery by the Plaintiffs themſelves Het 


Years ſince, who were not then concerned in Point of Intereſt, but are Name of Lady 


ſince intitled by that Deed, it was ordered that a Copy of the Deed Hr? a7, 


ſhould be admitted to be read at Law, and alto that the Plaintiffs De- 


poſitions ſhould be read to prove the Deed, altho' they now claim under E 
Trin. 1702, Anon. MS, Rep. 


it. 


260. . ©. 
(under the 


and Smith.) 

1 Vol. Ar. 
7. 224. Ca. 

5. S. C. and 

P. and more 


5. It was agreed that Depoſitions taken in a Cauſe, where Te- fully Rated. 
nant for Life only was Party, could not be made uſe of as Evi- 


dence againſt the Rever/ioner or Remainder Man; and Lord Keeper 


2 Freem. Rep. 
264. Lord Pe- 


declared his Opinion, that Depoſitions taken in a Suit, where Tenant terborough and 
in Tail was Party, could not be made uſe of againſ# the Iſſue of Tenant 
in Tail, becauſe he comes in by a Title Paramount, per formam Don 


and altho' Tenant in Tail hath a Power over the Eſtate, and may diſ- - Ca. 2. 
poſe of it, yet if he in a Bond binds himſelf and his Heirs, the Iſſue * 
in Tail is not bound; but if Tenant in Fee is Party to a Suit, the Pe- 
poſitions taken in ſuch a Cauſe may be read againſt his Heir, 
1703. 
75 In ſome ſpecial Caſes the Anſwer of one Defendant may be read 
againſt the other. c 
A. purchaſes Houſes in B.'s Name, but no Truſt is declared. 
, and B. gives a Declaration of Truſt. This is good Evidence 
of the Truſt, Per Lord Chan. Cowper, Trin. 1716. in Cajſu Ambroſe 


FP, Fo 


MS. Rep. 


Vide Tit. Anſwers, &c. P. 67. Ca. 3. 


and Ambroſe, 1 Will. Rep. 321, 323. 


8. Exemplification of a Sentence given in Holland (hall be read as 
Evidence here, to ſbew that ſuch Sentence was given there, but x0 


farther. Mich. 10 Geo. 1. in Canc', Anon. 2 Mod. Cafes in Law and 


Eg. 66. 


9. A Bond for Performance of Articles, tho' cancelled, was made 
an Exhibit, and allowed as Evidence, to prove the Execution of the 


. 
7 


Eafe. 


Articles, the Limitation being inſerted, and recited in the Condition 


of the Bond. 
i. II. 5 N 


Hil. 12 Geo, 1. Anon. Gilb. Eg. Rep. 183 


10. The 


Lady Dutcheſs 
of Norfolk, 
S. C. accord”. 


414. Evidence and Witneſſes! 
aa The Rule of Evidence is the fame in E vity as at Law; the 
proper Evidence of Surrenders, or T pi to 79 bold, is the Court 
Roll or a Copy of it, or it muſt appear they exiſted once, and are 19%, 
Sc. and Wale Way to go into purol Evidence. [Po Lond Chat. 
cellor in Caſu Andrews and Muller, Hil. Vac. 1733. Vin, Abr. Tit. 
Copybold, (W. e.) Ca. 12. e 
An Infant's 11. An Infant's Anſwer cannot be given in Evidence againſt him, 


Anſwes by his becauſe it is not the Hfanb's Anſwer but the Guardian's, who only is 
Guardian is s ot the Infant. Hil. 1732, in the Caſe of V 
Evidence ſworn to it, and not the Infant. Hil. 1733, in the Caſe of Wrotte/: 
Naur, * ley and Bendi/h, ſaid arg” 3 Will, Rep. 237. * 

Infant is — ſworn; and it is only for making proper Parties. Bid. in a Note by the Editor. Cites Carrbherv 79. 


bot would not Gand. Bid. 238. 


give any Opi- 95 * 445 LES 4 * 17 
nion whether the Anſwer might be read again/? the Wife, aubes Diſcovert, or not. Jbid. 238. in S. C. 


But Lord Tal. 12. The Anſwer of a Feme Covert, no Evidence againſt her Hu/- 

13. A Deed was executed, and altered by Conſent of Parties, and 

then re-executed; and per Cur', this Deed cannot be given in Evi- 

dence às a new Deed, unleſs it be ſtampt afreſh, becauſe the Alteration 

vacates the while Deed. 8 Geo. 2. — and Lee, in Canc, MS. 

Peg. £5 TEA | | 

rf Thomas Calvert, ſeiſed of Lands in Fee, had Iſſue two Sons, 

James and William, and one Daughter, E. In 1704 he mortgaged the 

Premiſſes to Defendant, and died; and James went beyond. Sea, and 

was never heard of. After wards E. with her Huſband conveyed 

the Equity of Redemption to the Plaintiff, who brought his Bill to 

redeem, and the only Evidence of James's Death was his Abſence fince 

1704, and his not being beard of. Talbot, C. held this good Evidence 

to intend his Death, eſpecially in the Caſe of a Mortgagee, for he has 

only a cotiditional Intereſt in the Land, and cannot be redeemed with- 

out paying Principal, Intereſt and Coſts, Upon ſuch Terms a Re- 

demption was decteed to the Plaintiff. Hil. 8 Geo. 2, 1734. Maſten 
and Crokſon, MS. Rep. | ene A 


1 . 


15. A Bond or Mortgage is primd facie a good Evidence of a Debt 
but where-ever'there ate manife/t-Signs of Fraud, the Obligee, &c. in 
(a) And tho" fuch Caſe, he'ought to prove actual Payment of the Money (a). Trin. 
— 1734, 775 Lord Chan. Talbot in the Caſe of Piddock and Brown & 
to loſe ſome aP, 3 Will. Rep. 288, 289. 5 AGENT BI | 5 
Part of the . ' | 19 ot | | 
Money really due to him, for want of being able to make ſufficient Proof, this is but 4 juſt Puniſhment br 
him for the Fraud, which he p/ainly appears to have been guilty of, and will be a proper Diſcodrage- 
ment to others from committing the like. Per Lord Chancellor. 2:4. 289. — 


16, Where a Bond is given, and no Intereſt appears to have been 
wh for twenty Nears thereon, it is preſumptive Evidence that the Bond 
has been ſatisfied, unleſs ſomething appears to anſwer the Length of 

(3) The pro- Time (6). Per Lord Chan. Talbot, who ſaid this was the Rule. Mich. 
ducing 1 1735. Humphreys and Humpbreys, 4 Will. Rep. 395, 396. 
hos hard = twenty Years, indorſed on the Bond by the Obligee, (tho' the Time when ſuch Receipt was 
written and ſigned, did hot appear, othetwiſe than by the Indorſement itſelf ) has been held ſafficient to 


take off the Preſumption of Payment. bid. 397. in a Note by the Eatror, who cites the Caſe of The Lord 
Barrington v. Searle, in Parliament, \F#. 1730, upon à Writ of Error from the Exchequer Chamber. 


= (C) In 


* 
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it Cafes parol or collateral e vi⸗ 


) In wh 


dente chall be admitted. 
f 513 


1. {  Ollateral Proof ſhall not be admitted againſt the expteſs 
Words of a Will, but the Intent of a Truſt may be ſupplied 
by Proof. Per Lord Chancellor, Eft. 1680. Chamberlaine and Cham- 
berlaine, 2 Freem. Rep. 52, 535. i Nn 
2. Where the Surplus is not diſpoſed of by the Will, parol Evi- 
dence may be admitted, to ſhew that the Teſtator intended to give 
the Surplus to his Executor, it being only to rebut an Equity, ariſing 
by Implication in favour of the next of Kin. Hil. 170g. Lach 
Dowager Granvile and Dutcheſs Dowager of Beaufort, i Will. Rep. 
114, I I 5 | | {3% 
4 Parol Evidence, when concurring with the Conveyance, and 
only to rebut a pretended reſulting Truſt, ſhall be admitted to ſhew 
the Intention of the Party. Per Lord Chan. Coreper, Mich. 1709. 


Lamplugh and Lamplugh, 1 Will. Rep. 113. 
4. Parol Evidence admitted to prove the Intention of the Deviſor, 

where doubtful. 13-000 1710. Dockſey and Dockſey, Vin. Abr. Tit, 

Deviſe, (G. a. 2.) Ca. 24. REN | | 

5. A. deviſed particular Lands to his Executors, to be ſold for Pay- <q fa 
ment of all his proper Debts, and gave Direction to the Perſon who (G4. "5 
drew the Will, to give all his perſonal Eſtate to his Executors ; but, by Ca. 25. Gl. 
Miſtake, that was omitted, tho' proved by the Perſon who drew the _ 8 
Wil. Harcourt, C. decreed the Executors to account for the perſo- 8. C. and P. 
nal Eftate, ſaying, he muſt conſtrue the Intent of the Teſtator out As to the pa- 
of the Words of the Will, and not upon parol Evidence. Mich. 12 74 
Ann. "MS, Rep. 1 R | | . | of the Teſta- 
he Will was cited Litzlebury and Buckley (a) in Dom. Proc; and per Lord Chancellor, parol hides that 
"aſe was admitted, becauſe the parol Evidence there was an Affirmance of the Right at Common Law, in Op- 
poſition to a Preſumption in Equity, that where the Executor had a ſpecifick 5 the Surplus was not 
intended to be given to him; but in this Caſe the parol Evidence is to controul the Common Law, and give 


the perſonal. Eſtate to the Executor, which is Aſſets at Common Law to pay Debts. Ibia. 
(a) 1 Eg. Ca. Abr. Tit. Executors and Adminiftrators, (D) Ca. 9. P. 245. 


6. A Deviſe was to a Son by Name, and his Chriſtian Name was, ff u 
miſtaken, but it being added, ſuch a On in the Service of the Duke Perſons of the 
of Savoy, parol Evidence was admitted, and this Son, tho' his Name _ Name, 
was miſtaken, had the Eſtate. Cited per Lord Chancellor, Eaſt. g Geo. A _ 
Vin. Abr. Tit, Deviſe, (G. a. 2.) Ca. 33. be intended 


of Father, but 
Evidence may be admitted to prove which was meant. id. 


7. A, deviſed Lands to Truſtees and their Heirs, to pay ſome 
Annuities, Cc. and willed, That what remained ſhould go to his Heirs 
for ever, on the Part of his Mother. N. B. This Eſtate deſcended from 
the Grandmother to his Mother, and from her to him. Lord Chan- 
cellor admitted parol Proof to be given, that he deſigned the Heir by 
the Grandmother, the Eſtate coming from her; and decreed that the, Te 
Truſtees ſhould convey to Grandmother's Heir (5). Eaſt. ꝙ Geo. Anon. Woke 2 12 
Vin. Abr. Tit. Devi ſe, (G. a. "ta Ca. 33. go and come 


| to my Heirs 
a parte materna ) are no more than a Declaration that the Truſtees ſhould not take, and the Lands ſhall 
defcend according to the old Uſes, as if theſe Words had not been in the Will. But this Will would have 
had another Conſtruction, if there had been any Alteration of the old Uſe by a Settlement, Mi, 


Rs 8. Where 


416 Evidence and Witneſſes. 


2 Med. Coſs 8. Where an expreſs Legacy is given to the Execntor, without an 
7 OY further Words, nothing given for his Care and Pains, parol Evidence 
5-294 S.C. may, in ſuch Caſe, be admitted of the Teſtator's Intention, but not 
P. g. where Words following declare a Truſt, Per Powis, J. in the Ab. 
ſence of Lord Chan. Macclesfield. Trin. 1723. in Caſu Raſhfield and 
Careleſs, 2 Will. Rep. 161. | | 
9. Where the Will explains itſelf; no Evidence dehors ſhall be ad- 
mitted, Per Cur', in S. C. 2 Mod. Caſes in Law and Eg. q. 3 
10. A. makes a Will, and an Executor, and gives a Legacy of 
oo J. to the Executor, but makes no Diſpoſition of the Surplus. 
Parol Evidence of the Intentzon and Declaration of the Teſtator, 
touching the Surplus, was admitted. Per Lord Chan. Macclesfield, 
Hil. 1723. Duke of Rutland et a and Dutcheſs of Rutland, 2 Will, 
Rep. 210. | | | | 
2 Med. Caſes * Parol Evidence was to prove which Heir was intended, v/z. whe. 
1 * ther the Heir of the Mother's Mother's Side, or the Heir of the Mo. 
cited, ther's Father's Side. Eaſt, 1723. Harris and The Biſhop of Lincoln, 
2 Will. Rep. 13 5. | piles to 8 
12. A. poſſeſſed of a conſiderable perſonal Eſtate, by Will deviſed 
ſeveral Legacies, but gave none to his Executor. Held clearly, that 
no parol Evidence could be admitted to prove that the Teſtator did 
not intend that the Executor ſhould have the Reſidue of his perſonal 
Eſtate, for that this would not be to admit Evidence to ouſt an Im- 
plication, but to contradict the Rule of Law, and what appeared on 
the Face of the Will. Hz, 6 Geo. 2. Lady Oſborn and Villiers, 
2 New. Abr. 426. Ae | 
13. A Preſbyterian, who had three Infant Daughters bred up that 
Way, and had three Brothers Preſbyterians, makes his Will, appoint- 
ing his Brothers, and alſo a Clergyman of the Church of England, 
Guardians to his three Infant Daughters, and dies, having | ſent his 
eldeſt Daughter to his next Brother, The Clergyman gets the two 
other Daughters into his Cuſtody, and places them at a Boarding School 
where they were bred according to the Church of England; and brought 
his Bill to have the eldeſt Daughter placed out with the other Daughters, 
The three Brothers, that were Preſbyterians, brought their Bill to have 
the two Daughters delivered to them, offering parol Evidence that the 
Teſtator directed and declared he would have his Children bred up 
Preſbyterians. King, C. declared, no Proof out of the Will ought 
to be admitted in the Caſe of a Deviſe of a Guardianſhip, any more 
than in the Caſe of a Deviſe of Land; and only directed a Maſter to 
inquire whether th2 School, at which the two younger Children were 
placed by the Clergyman, was a good and proper School for their Edu- 
cation, giving Liberty to all Parties to apply to the Court as there 
ſhould be Occaſion. Trin. 1730. Storke and Storke, 3 Will. Rep. 51. 
14. On a Bill brought by the next of Kin to the deceaſed, againſt 
the Executors, for a Diſtribution, the Executors, in their Anſwer, ſet 
forth a Clauſe of the Will, whereby the Teſtator gave the Reſiduum 
of his Eſtate to the Poor of the Pariſh of K. in Com L. It afterwards 
appeared that this Pariſh of K. was not in Com L. but in Com N. 
and that the Teſtator really thought that this Refiduum would not 
amount to above 10 J. and that he declared fo at the Time of making 
his Will, whereas it amounted to near 1000/. His Honour's Opinion 
was, That parol Evidence ought to be admitted to help out the De- 
ſcription of the Pariſh, and that this was a ſettled Rule in Equity; and 
therefore that the Pariſh of K. in Com N. were well intitled under the 


Will, but that ſuch Evidence ought not to be admitted in relation 5 25 
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Witneſſes. examined = the Pl ta prove the Will in Queſtion, BD — 1 
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lication of the 
confeſſed that they would not ſwear the Defendant's Father did ever Depaliticus 


ſign the ſaid Will, and that yet the' ſame Witneſſes, when examined taken De Lene 
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. tions De bene fe ſhould not be * in Endence. Ae. 134. 


0 
© 


an Order fol -Puliſektion, - WR 


lived tong enough after the Anſwer catne in to be Stani in Chief. 


Hil: 11 Geo. 7. in Sac, bal and. Tod: botenrich, MB. Rap. of 
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g. So where a Witneſs was n De bene efſe, and lived eight 

© Months after, .in; which Time ſhe might have been examined 7» CH,, 
but ſhe died without being examined, it was held that theſe Depoſi- 
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1 \ of 14 
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"Evidence and Witneſes. g 2 


9. A Witch. examined on a "Commiſſion ſwears reflecting Words, The Rep 
15 be ought not to pay Coſts, it being the Commiſſioners Fault to 277 


take dom * King, 2 Re MJ will. 5 i 
to it? \ 


war T Ys Slack For it ſeems 


in the principal Caſe it did not, it being the laſt general Interrogatory. Bid. 


e Wee nw 


was a e of great in 0 10 
to be old or infirm. * e a et al and c 
he Wit-+ 


5 Ferres, 3 L J. Rep 

11. On a Petitio amend. Depoſition of a W 
. neſs and the E joy i. were or 10 0 attend, 10 wn . 
being examined by Lond bunte lr? ſwWoôte, he a te Bac FT 
whly: Nam the Month: of then Witneſs, na hom be xlifun thy ir. it, i 
52. the Witneſs: ſubſcribed bis 1 TR 
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0 EE 155 TY e FP Fo te | tlie fame as 
What Bb kad bake in Conokiſbtish, * Alb What 1285 
Witrieſs* in the Cauſe had poſitivety ſwöfell Lord Chunl! King ſaid, 
that vuhera . it · appeated 2 either the 'Pxdmivicr is miftaken in the 
taking, or the Witneſs in making the tion, he thought it was 
#91 M Actancenent of Truth and Juſtice wi 4nedd it, and the 
ſooner this is done the ec. - may botkead, or 


in remote Parts befqte the Hearing. It. to pin a; 8 
neſs down to what is 1 MHiſtake, by d ag to Gch; 3, a0 HA 


amending of it after Publication, NI 55 'conld Bot 0 4 
fore. Wherefore his Louſbig ordered it to bellamended, r 
3 over agam Mich 175 1. Grieli and Ganſell 2 Vill. 
Lk 1 Gmifne as Mate 8 Haine Wan it Auer, 
and Plaintiff died, by which the Suit abated, but the Wks were 
examined before Notice of the Phihriff's Death; the Examination (a) 5 (a) Fide Ow. 
held regular; tho 4; (6) one of the Witneſſts, Was- Iiujdg Per Lord 97 Gn 
Chan. King. Trin. 1733. Thompſon's Caſe, 3 Wil. Rep. 19 See. 5 
Burch add Maypetader, 43% 0% ff wad Bt that the Neyeades of Aube Was living; 22 bit 
be examined over again, 6 e erde Per 1 2 


2 12 


wi he thought it reaſonable the 70 thould ha ve a Commiſlion. 12 3 


Hil. 1735. Smith and Turner, © 3 ep. 413. | could be no 
ICAL in 
examining the Party himſelf, yet the examining Witneſſes after Publication paſſed, eſpecially where it may 
relate to the Matter in laue, is againſt the Rule of en and =P gray en ua make 
Caſes endllels, Bid. 1 e bo ii " * i! | 
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"_— Eecutor is co ably as a a" Tru ETA Nd 
r [: (B)-Cancerning: the Pꝛabate ot Wills N vi eie gu. 
"I . In whit Cates and te whom Admintdcation walt be 
granted . f Apminiſtvaliory/de!'bome' Naas e "of 
joint Adminittration; &. not 1659/1 109 bib be 
0) Of 'Adminitiration durante Minore T5 „ n won. 1 
Em- (E) What tde Executo2 wall have, und vot the Helr (4), 
+ ** eecont,, (48 well touching the Real 95 1 'Chattels w+ (hq 
© Concerning, Dilribation, ann -wbo-9rs.dutitled 4hereto, 
and in what P2opoztfon;——And when the Surplus of the 
perſonal Eſtate belongs to the Executas, or, he is Tabea 
Truſtee koz the next, of Win. 
5 (09 Chat whalt be eſteemed an Advancement within Sto. 
22 1 : tute (e) to be bzonght into Potchpot. 
(ii) Conrernfng the Powet of an Exechtdy. ee oil 
-. (1) In what Caſes an Executoz may retain. .... 1 5 . : 
-. (K). Executors, bow: far favoured in Egquitv. 
(LY) Exetutoꝛ and adminiſtratoꝛ chargeable, in what: Tales. 
„ee in. what Caſes the A wall tune the 
hole, 4} *. 1 1 982 
an 0) Where ;one Exetutoꝛ renouuces.- | Ke 2 
3 „4000 In what Caſes an Executoz hall take as ſuch, of as a 
ah 29 Legatee or a Deviſe.. 


4 . 


( Hie, (F). In what Oper Executors ought. to pay Debts @ and 
Dae, Fo I” ls Legactess -/ >: —_—— d nen an 
or, P 
42 What hall be ans. Te e e urns. e e 
1 8) Devalovlr; What. 21. We hood 
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(4) An Executoz is conſidered as a Ttuttee. 


Bot the Exe- 1. N Executor is a Perſon intruſted by the Law with the Teſts- 
in tha N tor's perſonal Eſtate, and therefore, if there does not appear 


A to be ſome Inſolvency in the Executor, or ſotne groſs Deſign 


o put herſelf to waſte the Teſtator's Effects, or to go into another Kingdom, Equity 


— will not take the Securities gut of his Hands. Per Lord Chancellor 


Huſband, his in Caſu Clare and Almuty, Tin. 7 Ann. MS. Rep. 


Lor ſaid, N 
he —4 hear 25 Affidavit * him; and accordingly an Afidavit was produced to this Effect: * 
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e Son, of. e of Fra Diem i ee an 
FH ind gn woe 1 5 5 —.— 
32 rs Bw. 97 Fon 0 10 1 

9 N 12755 an ame is but Truſt ſte Pag 8 4 

ww Auer led an ts 

Ark 00 

6 5 "they 4500 15 e Exetution of Y 7. 125 1. mY 

Ge Trin. 1 1 19, . the, , Caſe of rf gon. and Knighthy, .x Pl. 


he Map of « vi e 
2 A ole oe fb ee, and that 
"pre now ppog <A 
"he : Pe a Cat dnnet e 
Rep. 5 33's 
xecutor is a Truſtee for the Leg atee, with Jeet g * ih 


acy 3 A a Ke is the only Reaſon wy the Legatec may brin 
i 1 hs 0 be c N s Legacy &, Athol Fit 15 
er Le or, N Ju In d Fe , 17 
eee 


4. It is a 4 füßdamegtel Rule i in Equity, that an Weser is but a 
Tris Per Peres,” Je IR for Lotd Chancellor, . Vin. 1723. 
2 Hill A Fs | * bij: 12 1e 40 ws wil 1 5 4h be Ng 
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| 0) Canceriting the probte of Wills '@ gere 


A Was brought by B 1 to be lege agaioſt a 

"a of 100 J. claimed h by D 5 as Wit oy her. by B.'s 
This 2op J. Legacy was iherlined 5 . c pe 

Hes, and appel ta haye bey Soc C efcyd: f 

was left in the Rogm, doe with 

WII. Was, But bosch AS; e Wil Was 12 5 55 the P. 5 # the 

Executor in a 19957 Pane tt ad 90 bebt e a d (it jelatin ng 


only to a perſon nal Bf 0 more 5 u that the Executor 
might have proved the Wil n"the Sp 1 os with a prope; per Re- 
* as to this Leg Lord — Conper ſaid, bl Remedy 


oy 
82 


Boe 2 the dir mh Caf, oMigh 1747: Bin and 
| 20 05 (fy 24! well In the Spiritual Court, by which 


AGE; 84 Tal Gb if found ey after cantipperrs the ſame | 
at Law as to the real Eftate; upon which an ſſue was | 3a, Fay 
Combos or non Compos, and found non Compos. Aß. 1, 1717. 
tague and Maxwel, Vin. Abr. Tit. Executors, (B. 6) C. 99. 

Will concerning perſonal Eſtate proved in the Spiritual Court; 
Reipondent having a former Will go his Favour, brings @ Bill to diſ- 
cover by what Means the latter was obtained; and to have an * 
of the perſonal Eſtate, and whether the Teftator was incapable or im- 
poſed upon... Defendant gemurred, Becauſe it belonged to the Spiritual 


err 


or. UE rf to he he | Co 2 Wills, and the lr Win was 


.dent's "Gale bh 15 A llant, ho was a ods or of 'the appro- 

| d Wall, was only in pe Nature of a T * he Reſpondent. 

Feb 6, 1723. Andrews and Powis, Vin. 5 Tit. Kane * 6.) 

A! 11. e ee . 

| 4. Executor. of. Will which was obtained by Fa 

- in 3 Spiritual Pie caſh . LA 0 nr ch, ile War 19 

jected the Lands yment | ts, it (hou n it as to the 

| 1 ene EO 4 _—_ rr the Deviſee"of the former at» 
OL, Il. y 


+ that this was 
upbn an interlocutory 5 that the Teſta- 


erſed that Part of 
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abe T * Wl Vin. Ale En. "Dias 46 ANG: WR 17e "67 Ne 1 
i ng Where a Bill is to pr de Wilk of Fd, Gig fake 
| Teftator muſt be proved; ſecus in the Caſe of 4 Deed of Truſt's 
ſell for Payment of Debts. a 4 N Wi of the. Roll 
| Hi. 1 2 in the Cale of arris an ngled dew, 3H 11 78 93: 
6. K Bel ay _ be, proved, viva 15 the 
1 can be made for proving 2 Wa Per his Rohde in ace Ave 
i wal Bi. 
" 4. by Win deviſed an Eftate to be by them: aiſpbeca of by 
and bo diſtribute the Money among ber Children and Grand- 
. 6 therein directed; and, amongſt the reſt, the Sum of 
bh 15 0 55 her only Son, who Was a Lunatick; and made C. her 
er Fxechtrix, * oon after A.'s Death, proved het Will! in 
e Court. On l. the Death of A. che Lunatic had an 
Eſtate of 100 J. per, Annum. deſcended to him, and is now under a 
Committee appointed by the Court of Chancery, and his Children 
have been educated and maintained by the ſaid Committee, and have 
not any other Proviſion but what is deviſed by A.'s Will, and there- 
fore the age yes in the Will exhibited their Bill againſt the 
Tante, tape Will 7 en Teftes, and c bd . tha ſaid Truſts 
thereof per 180 \/ role ext&ted; ich Cauſe being at Iſſue, and ſe- 
veral Witneſſes examined, At the Hearing Lord Chancellor declared, 
that the Will Was well proved. 9 Ap. 1730. Luther and Kerly, Vin 
Ar. Tit. Executors, (B. 4.) Ca. 1 5. 
118. Tho' it be proper to. oe a Will of De in Equity. ef pecl- 
ally in Caſe of a blen 1 „yet the ſame is not abſolutely 572 
25 to make out the Title, any tore than it would be to prove a 
Deed in Equity, by which the Eſtate is ſettled from the Heir at Law 
after the Anceſtor's Death. Per Lord Chan. King, Nan. 1733 in 


the Caſe of Colton dod n et 1295 | "Will. ; Rep. 192. 
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(O) In What Taten and o wham Adinint- 
-G) Abu. * hy a) ſhall be granted — Of Admint⸗ 
granced, ard tration de bonis Non — And of joint Admi⸗ 


one Bond is 3: | 
taken upon niſtration, GC. 10 . a ln 69 TY UID). 
the granting Vo er , %% „ru $447. 16 


it ; another Adminiſtration Bond in a farther Pe cannot on hm be taken. 2 1740, 1 "an 
— Barnard. Rep. in Chan. 24. * * 15 1781 


Tu E Reſidue BY my Goods 1 give to my Ke 8 with 
Blank). Adminiſtration muſt be 1 "Paſs. 1681. 


; Bi 

: Winne and Littleton, Vin, Abr. Tit. Executors,” 8 26. 
2. A. had taken fs in it Hee Nan 10 ee 6% B. for 
divers Sums of Money, and makes C. his xecutor,* . Jies. B. 

aſſigns the Money and all Bonds taken in 4's Name, In 77 for 
him to D. and then dies inteflate. E. Adminiſtrator to B. aſſigns 
biz Letters of. Adminiſtration to D. and then E. dies int eſtate. F. 
Dzugliter c of. E. and Wife of C. the Defendant, takes Leteln ke a 
miniſtration of the Goods of B. unadminiſtereit by E. her Father. 

* prefers a Bill againſt C. as Executor to A. the Truſtee. C. gan i. in 
Right ef his Wife. Holden, upon a Plea and Demurrer in Chancery, 
by North, Lord Keeper, that the Itereſt of, E. well paſſed by the 

\ Alſgament. of his Letters of Adminiſtration to D. And ſo 2 

. 3 . 3 : ye holden 
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"the Hearing before the Mater f ihe Rell, and f decreed, — — 


Ech. I. Jad 2. B. R. Mao and Good at the; Rolls, 5 n. Rep, Wn 
'If's Wife be intitled! 40] a diſtributwe Share of, - 7 Etre of. a 
pero dying inteſtate, and dies within a Vear, tis an Intereſt veſted 
and Boes to her: Huſband, or other Repreſeotatiue. Cartb. 51.80 
in general of any other Perſon intitled. Jig. 5 
4. Rent of 80 being due to A. he died inteftate, leaving B. his / ern. 473. 
Adrminiftrator.) B. and the. Tenant; account, and the, Tenant pays B. * 403 Take 
291. and gives him a Note for 3 1:4, and then died inteſiate; and the and Shaw, 
Queſtion was, . Whether the Adminiſtrator of B. or the Adminiſtrator 8. C. held 
de bonts Non of A. ſhould have this Rent? Ruled that B.'s Admini- pa 
ſtrator ſhopld have it, for by taking a Note for it he had altered the Oo 
Property, ſo as to make it due to him in his own Right, unleſs there 
had dern any Debts of the fir Inteſtate vapaid; and then this Court 
would have made it liable to ſatisfy thoſe ar! Aar 1687. Anon. 
in Cnc, 2 Freem. Rep. 100. 
A. died inteſtate, leaving Ifſue B. and C. Yes perſonal Eſtate 
being. valued at about 3 500 J. C. agreed to take 1 500 J. for her 
Ty and that B. ſhould take Adminiſtration; and: fe releaſes her 
ght to tke perſonal Eſtate. B. paid the N and dies, and 
makes P. his Executor, and deviſes to bim all this perſonak Eſtate, 8 
there beidg 1000 J. out upon Bond of As Eſtate. The Queſtion | 
was, Whether D. B's Executor, or C. the Daughter, who: was ſince 
married to E. ſhould have Adminiſtration ? And the Judge; of the 
Prerogative , Court give it to B. which Sentence was ned by the 
elegotes, beca wes 7 they ſaid, that D. as Executor of B. was in Equity 
intitled to 4, Beßefft of the perfonal Eſtate of A. by reaſon of the 
Agreement. Mich. 189. Toung and Peirce, 1 Freem. Rep. 496. 
5. A. had four Dan der C. D. and E. and, after having 
given ſome Legacies, deviſed his ren and perſonal Eſtate among his 
laid Dalig rs eq bay; and died. E. matried F. and afterwards 
B. died e ate, aſſigned over all his Wife's Share of -B.'s 
Eſtate eg of Gee en Action) to G. and then E. his Wife, 
died. married again, and died inteſtate; his ſecond Wife took out 
' Adminiſtration to him, and alſo to E. de bonis Non adminiſtered by 
F. The Queſtion was, Who was intitled to E. Share of B's Eſtate, 
the Aſſigninent bein *withour: a valuable Conſideration, and only in 
Aa and 11 the 1 ſband, not having taken out -Adminiſtration ? 
f Gebel ht the Property - bound: by the Afhgnment, 
1 0 1 bens” of the Delays that mkehe! be uſed befote he 
"could tecover ih Equity, which ought not to prejudice him; and that 
the Exception i in the Stat. 29 Car. 2. c. 3. ſect. 25. does not confine 
it to the Life of the Huſband, or to the Circumſtance of his having 
| reduced. an Part of tlie Wife's ' perſonal Eſtate into Poſſeſſion, but 
ptovides that no Part of her Eſtate (hall be diſtributed among her Re- 
lations after her; and decreed E. 's Share of B.'s perſonal Eſtate to the 
Adminiſtrator of F. Mich. 1717: Squib and Myn, 1 Will. Rep. 378. 
7. A Wife died poſſeſſed of Chojes en Action, and tre Huſband ſurvived, 
| and died withbut Kr ont Letters of Adminiſtration to his Wife ; after 
which, the next of Kin of the Wife adminiſtered to ber. And Lord Cha. 
Parker held, that the Wife's Adminiftrator was but a"Truflee for thi Ex- 
ecutor of the Huſband, the Right to the Wife's Choſes en Action being 
_ by the Statute of Diſttibution veſſed in the Huſband as next of Kin to th 
| Wife ; ;. and whereas there is a Proviſo in 29 Car. 2. ſaying, that the 
"Statute of Difſttibation ſhall. not extend to the Eſtate of Feme Coverts 
that die inteſtate, but that their — 3 5 —— of 
1 lt their 
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HR i Ekate às before the making ne Ach bi Ly . 
this: 225 made #n Favour 'ofO the Jap: ad, laid, { 


„ and wot tor hs, Pre- 
1 that it was intended 


the Pur liamrent that i the Huſband 
within the Statute of i Diſtrituidm fo as to take thb Wife's; 
70 651 a as to his Benefit, but ſhould t h within The: ſathe 

as. to his es ace and. that this Was not a newydint, but) liad been 

* 115 ſettl led; 1 ove goòd Reaſon) for wiere 'tht ConſttuAwnt be 

wa e Naeh of the Wiſe inteſtate would be in n worſe, 
2 Caſe than the next of Kih, tho' ever o renote, :wineh-wias not the 
60 _ Imtent of the Stathüe. Me h. (a) ings Cites it as the Caſe of Carr 


27 Nov.--The and Reeves, 1 Will. 5 bh 19.4 th B95 ee Mot eee 
Reporter adds, 4 443. Gal 171 1 

that Mr. Vernon N aſe of Lady Ellen "Io s Opinion „1 the fame with 
Lord Parker”s, A the Wife's Chef en Statute of Diſtribatioi's 


(wiz. ih the Miete by 
ſo that ſince this lution the Right of in RAE (includes) the Night of tlie e, and o 


ut, 
in Caſe of the Huſband's Death .after, che Wife 8 to the next of Kin to the Hu Land in the fame 
Manner as it is granted to a refiduary Legatee. n og 2 If an Hauband uf ſurvive His'\ Wife, all Intereſts 

velted in her belong to him, and altho' S dies — get jo rowdy in, or — ear AdeonniHrotion to her, 


yet they belong to his Repreſencatives and not to * 8 (3). (8) nach Term and Year. 


8. If 1 e my Executor, and „ no more, ang. A. 05 
Fey £m inteſtate without Afpokog g, in his Life-ime, of his * 
Duke of Rer. my hext of Kin, andi gat. the next of Kine of ich 4 cee ae! have 


land wand The Adminiſtration de bonis Non, t ogether with all my perſo il 
_ of 47 8. in Caſu Farrington and Knigethy,, Trin. 1719.3 Wi . 
9. N 4 and B. ſeverally make their Will, and make C. ee 
ad A. gives him the Surplus of his 9 Hips but B. does not; 
and then C. dies inteſtate; in this Caſe 1 Eſtate of of A 5 and 
B. ſhall go ſeveral Ways, for the ei of C. is amid to 
the Adminiſtration of the pex/onal Eſtate. o 4 bus. the pext, of Kin 
to B. are to have Adminiſtration to him, at nd nll be jntitled to his 
per/onal Eſtate, Which proves C. as do that w 175 7 ec. Per 
Lord! Chan- Parker, in Cali Fri — nig lag. Tin, 1721, 
Prec. in Chan. 567. 4 25k WIFE WAR 
10. By the Civil: Law the eee or Mother as . Degree, the 
Grandfather-vr Grandmother #wo; Degrees, and the Vote: or Aunt 
three Degrees; but if you go one Degree further, and reckon to the 
Great Grandfatlier ar Great Grandmother, they arg in "Equal Degree 
with the Uncle or Aunt, as they are in, the third 5 in direct 
Lines with the Uncle or Aunt, who are in the; thi; egree in the 
Collateral Line; for you muſt reckon thro the Grandfather or Grand- 
mother to come at the Uncle or Aunt,. and then they are juſt in the 
. fame ee of Remove from the N ephew or Ni iece in the Collateral 
Line, as the Great Grandfather on Great Grandmother are in the direct 
- aſcending Line. But the Computation by the, Canon Law is different. 
(c) Vide this Per his Honour, Trin. 722. in the Caſe of Meaning and Petty (c), 
og P. Prec. in Chan. 593, 
1-1, If an Executor dies 8 ſo pans of the Teſtator- s per- 
ſonal Eſtate as remains unadminiſtred muſt go the T ſtator's next of 
Kin, vz. to the Adminiſtrator de bonis Non, Sc. ani not to the Ad- 
miniſtrator of the Executor. Per Pois, J. who fat for Lord Chan- 
colhur. Jyrin. 172 3 in one > Caſo of wee and Careleſs, 2 Wi ill, 
Rep. 161. 
2. If a Man inartics' an Resin pi dies inteſtate, the 
Teſtators perſonal Eſtate muſt go to the Ain date de bonis Non, 
and not to the Huſband, Per Pouis, J. in 8. C. w. o ſaid it was ſo 
; : 2 determined. in the Caſe of Lady Airy, Executrix of Sir Samuel Aly, 
ho had married Mr. Harcourt, Lid. 13, If 
2 | 


ddminifteaters. 


13. If. an Executor dies inteſtate, all the perſonal. Eſtate, 1 Akt 


5. aohereof” is not altered, ſhall go to the Adminiſtrator de bonis 


: 
r 
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on, &. Hand not to the next of Kin of the Extcuter, becauſe, from 


the Time the Executor dies inteſtate, the firſt Teſtator dies inteſtate 

2; CEN. r 4.45 . ati 10s. 135 

alfo, and it was the Executor's own Fault that he did not, as he 
might, alter the Property. Per King, C. in the Caſe of 27 
General and Hooker, and Somner and Heoker, Hil. 1725. 2 Mi 
Rep. 340. "# T3 Sat} | It 240112 »* | = | ] ; VA 

14. Notwithſtanding the Statute of H. 8. Adminiſtrations have been 
granted to the principal Creditor from the next of Kin, by the O inion ..** | gp 
of both C and Common Lawyers, where it is viſible that the next 


of Kin cannot haye any Advantage or Benefit of the Eſtate ; and this 
has been always taken to be out of the Statute. Per Lord Chan. 
King. Mich. Vac. 1925. Vin. Abr. Tit. Executors, (K) Ca. 4. 
15. His Honour held, that if a Son dies inteſtate, or a Wife, the 
Huſband of ſuch Wie and the Father of ſuch Son are intitled to tze 
whole of the perſonal Eſtate, and to Adminiſtration ; and if "Juch i “ 
Huſband or Father dies before Adminiſtration granted to them, yet the 
perſonal Eſtate of their Inteſtate was an Intereſt veſted in them, and 
ſhall be Part of their perſonal Eſtate, and Adminiſtration ſhall be | 
granted to the Repreſentative of fuch Huſband or Father; for the Spi: 
ritual Court regards the Property in granting Adminiſtration ;' and hies 
Honour ſaid, this Point had been ſolemnly determined; as above. Eaſt. _ 
Vac..1729. Bacon and Bryant, Vin. Abr. Tit. Executors, (T) Ca. 59 

16. A Baſtard dies inteftate, without Wife or Iſſue. The King 
is intitled, and the Ordinary of Courſe grants Adminiſtration to the 
Patentee of the Crown. Hil. Vac. 1729. Jones and Goodebild, 3 Will. 


n 8. ' 1 a * 
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17. A. makes his Will, and B. and C. Executors, and leſt his 
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divorced 4 Menſa &. Toro, yet upon a Reconciliation,” tho' but for a 


cree, during the Divorce, to the contrary. Hz. 4 Geo. 2. B. R. 
Vanthienen and Vanthienen, Fitz-Gibb. Rep. 203. 

18. If an Executor dies inteſtate before Probate, the Repreſentative 
of the Teſtator is intitled to Adminiſtration ; but if I am appointed an 
Executor, and likewiſe Legatee of the perſonal Eſtate, there being an 
expreſs Gift to me, I take as Legatee, and conſequently, upon my 
Death, my Repreſentative will be intitled to Adminiſtration, an Inte- 
reſt being veſted in me in my own Right in the one Caſe, but no- 
thing at all in the other until I have converted it. Vide Caſes in 
Eq. Temp. Talbot 209. | ; TT Ty 

19. Adminiſtration granted, to two, and one dies, the Adminiſtra- F. 
tion ſurvives to the other. Per Lord Chan. Talbot, on hearing Civi- &. 
lians, 30 July 1735. Did. 5 „ 

20. Adminiſtration granted in a Foreign Court (as at Paris) is not 
taken Notice of in our Courts, Said arg”, Jin. 1735. Tourton and 
Plawer et al, 3 Will. Rep. 371. | 


1 


21. A Woman, intitled to a Choſe en Action, marries and dies; the 


oy 4 


Huſband takes out Adminiſtration to her, and dies before the Money is 
received. Adminiſtration 7s taken out to the Huſband, and the Money 
is paid to bis Adminiſtrator. Plaintiff takes out, Adminiſtration, to the 
Wife, and brings a Bill againſt the ITuſband's Adminiſirator to repay 
the Money; and held that it was 4 Right veſted in the Huſband, im- 
4 — S = mediately 


1 ; 0 


„* AMI 
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mediately on the Death of the Wife, and that her Adminiftr atit 9088 


Tee for the kate and het Adenibiltitor Pages fen Bi 
150 the Perſon for whom he is a Truſtee, i a Bis ch of Tyuft, 
and e iſiniſſed the Bill, with Coſts. | May 18 1 737. | ' Frumphry aud 
(a) Vide ante Hüllen (a), Vin. Abr. Tit. Executars, (K) Cs. de een, ht Ye 
8. c. aege fame, Point was fo determined by Lord Macclesfield, Mich. 1578, id 
the Caſe of Cart and Rees. Dit. _ REY 2.41% al _ 
Is this Cafe -,,22+, Al. and B. two Bond Creditors, tl ee Atte of Aditi. 
the Queſtios niſtration. A. gets into his Hands beft Part © the 1 ifets* ind retains 
for his own Debt againſt B. On a Biff by B. A. Was decrbed” to ac. 


l | | . 1 81 TS Db A8 9 900 8 
— count for the Reaſons in the Margin. Per his Heneu 28 Feb. 1538. 
gal Advantage Chapman and Turner, Vin. Abr. Tit. Executors,*(D. 2.) Ca. 2. 
as to inti- ee ' a 1 ” 7 oY . f 4 141 > Ip #4 SITE, : 
tled to keep the Aſſetz, and fo B. loſe his Debt? Ang per the Mafter of the: Roli: The Rule of this Couit 
in Caſes of Retaingr is, unleſs the Party can few a legal, 318 8 to, retqin, aue never giue it him; jf by 
can ſhew a legal Right, we never take it away from him. The Queſtion then is, Whether at aw) this be a 

ood Retainer ? |. Rt Law, no doubt, an Exceator or Adminiſtrator has a Right} in Caſe of Debts in equal 
woke to prefer one to another, and to retain for bis own in the fit Place againſt any other Creditor, , "The 
Reaſon is, not (as ſome of the Old Books ſay) becauſe the Law leaves it to the Conſcience of the Executor 
which Debts to- prefer, for that, his Honour ſaid, ' be took to be a fiftitions Reaſon, being contrary to the gene- 
ral Principle of Law, for a Man to become judge in his on Cauſe, and be left to determine which Debt ought 
firſt to be paid, his own or another's. But the, jo Reaſon is, [becauſe if a Ref giner were not allowed, an 
Executor, in Caſe of a Deficiency of Aſſets, would have a poſſible Way of obtaining Satis faction for his Debt; 
for, at Law, there is no | ſuch Thing as ſplitting of | Debts, or making a rateable Proportion; and therefore he 
cannot come in dp an Average with the reſt of thę Creditors, nor has the Advantage of another) Creditor, 
who, bringing his Action in due Lime, may recover his Debts, tho' there be not enough Aﬀets at laſt to anſwer 
all Demands upon the Teſtator; for he cannot ſue himſelf, ſo that this — of retaining is founded on the 
Policy of the Common Law, that Executors may not be deprived of one Advantage without baving ! another 
in Lieu of it; and that they may not be in a worſe Condition than all Mankind beſides But this is not a 
Caſe between an, F.xecutor or Adminiſtrator and a Creditor, but between two joint, Adminiſtrators, who are both 
in the ſame Condition in all Reſpects. Now here has been no Authority cited to ſupport a Retainer by one 
Adminiſtrator agairift, the other, nor did his Honour ſee how there ever could be one, "becauſe an Admini/firatu 
can bring no Sort of Aion again his Companion, wherein this Point might have been ſettled at Lay ; neither 
does the Reaſon e the Lay juſtify ſuch a Retainer, for Aaminiſtrators are pagers 7 as one Perſon in Law; 
the Poſſeſſion of the one L the Poſſeſſion of the other; the of * the Receipt of the other; and 
therefore, the Retainer of one muſt be conſidered 4s the Retainer of the other, and muſt enurt for the mutual 
Benefit in the Diſcharge of the Debts of both in, Proportion. Then the Copſequence would be very bad were a 
Retainer allowable in this Caſe, for Adminiſtrators mult fight for the Aſſets, if getting the ſole Poſfefſion would 
intitle either to 4 ſeparate Right in them; ſo that as no,/ legal Right of Retainer bas been ſbenn, the Rule 
muſt take Place, That he / who! cannot retain. in Law, cannot in Equity. That the Plaintiff was intitled to an 
equal Diſtribution of Aﬀets, being an equal Creditor She io eee and Equity, and Defendant muſt 
be decreed to actount; | Pæ his Honour IBI een: Dienen 0 HatY i el 
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) Of Adminiſtration durante Minori Fate, 
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1 . l * 

1. 4 Who was Adminiſtrator durante Minori Ftate of two Infants, 
and intitled to a Share of the Inteſtate's' Eſtate, in his own 
Right, brought a Bill for a Diſcovery and Account, and procceded to 
Examination of Witneſſes, and then got his own Share, and let the 
Suit drop. After the Infant's coming of Age, twas moved to have 
the Benefit of theſe Proceedings, and to carry on the Cauſe ; and Lord 
Keeper thought it reaſonable, if it could be done, that they might not 
begin de novo, but thought the Suit quite dead, and at an End, by the 
Infant's coming of Age, whereby the Adminiſtration durante Minor i 
Atate determined, and aſked the Bar, If any ſuch Thing had been 
done? And it was anſwered, That the like had becn.once done by Lord 
Chan, Somers in the Caſe of Davis and Davis, where an Adminiſtra- 
tor durante Minori Mate proceeded to a Decree and Account before 
the Maſter, and then the Infant coming of Age, and praying, it was 
allowed to go on, tho' much oppoſed, but here it would not be granted; 
for Davis's Caſe had proceeded to a Decree, and tho' the Plainiiff 
there was an Adminiſtrator durante Minori Ztate, yet it was cum 
Teftamento annexo, which by bim made ſome Difference; and _ 
. 


a "Bill 10 Date tte t of ff 
fer be bout. by them. Mich.” 
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one), one of whom being a Daughter, marries an rs who is of Ae, — 6 

e Adminiſtration is ot determined, for that e, Bagh e nriy of four 
VVV 
Chah. King and Lord Chief Juſtice R. "Mich: 1530. Jones,ah 1 
Gui Saford & af, FAIL Ui Lr 


is an Paſbund of fll Age, this doe ot determine he Ajit 


tiog, by the, Opinion, of oe Chan, Ring and Nee e 

ra to the Opinion in $i Prince's Caſe(a); and their Lordſſips (s) Which 
ron 7 againſt the Caſe in 5 Co. the ſame not being taken Infant 4 
Jotice of in other Cotemporary Reports, as in 2 Aud. 132. Cro. Ellix, tix takes 


= | = 2 92 , B 
248,..7.19-.,and 3 Leo. 278. in all which Books Prince's Caſe Is, rex ns 


ported, and ſaid, it was remarkable that the Author of the Book, ig: Adwinifta- 


titled, The Office of Executors, P. 213. mentioning this Opinion, (in tion dvrante 

21 II. 4: | . els - eat. c nſid f 4400 h k "" © That Minori Mirate 
B 24 C. UC s thereg » 5% CON! Q&T ng, (as | E95 er ves) | Daf ſhall ceaſo, if 

© thele Things are managed iu the Spiritual Court, and by that Lay the Baron be 


(the Canon) which intermeddles not with the Huſband in the Wife's of full Age. 
«© Cafe, and: fince by that Law, and not by our Common Law, comes 

* in this, Limitation of ſeventeen Tears, , He adde, that be has ſeen 

a 1 * otherwiſe reported in this Point,” Mich. 1730. 3 Mill. 

Rep. 8 8. TH” ee Eil leaner or 50. ee 

4. An Adminiftration durante Minor! Etate, ought not to be com- The Ordinary 

mitted to one that is very poor, rh ſhe is Guardian and next of Kin _ 

to the Infant. Per Lord Chan, Hardwicke. Eaſt. 1740, in the Ca - gp oral 
of Havers and Havers, Barnard. Rep. in Chan. 23. — Fate 
N . 2 p 11 8 Sa" Li Vit £3 0 pa/ 4 4 bs |; : to whom he 
pleaſes. Mich. 4 Geo. 2. B. R. The King and Bettefworth, Fitt-Gilb. Rep. 163.—+—But Vide the Caſe of 
Hawers and Havert, P. this Sort, of Adminiſtration being not within the Statyte. Vide 3 Will. s 
Rep. 89, Where the Court of Chancery ſees Reaſon to think, that there will be a Vi/application of the Ef- 
fects of the Inteſtate, and an Abuſe and Waſting, to the Prejudice of an Infant, by a Hmited Adminiſtrator, 
who is only a Truſtee for the Infant, it is incumbent on the Court to take Care that the Infant be not preju- 


diced; and the Court will, in ſuch Caſe, appoint a Receiver of the perſonal Eſtate, notwithſtanding Admi- 
nitration is granted of it. Per Lord Chancellor. Vide Barnard' Rep. in Chan. 24. 


(E) What the Executo2 ſhall have and not the 5 
Heir (6), er econt, (as Well touching the Re- . 


alty, as Chattels perſonal.) 


iq" HE Heir of the Mortgagee exhibited a Bill to have the Mort- 
I ̃łgeagor redeem, or elſe to be fore cloſed. The Defendant de- 
murred, Becauſe the Executor, uo might have Title to the Money, 
was not Party; and the Demucrrer was allowed. 12 May 16 Car. 2. 
Preake and Horſeley, 2 Freem. Rep. 180. pes Moog 
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Execute aud Ami niftrators 


CCCCCCC Hel on Enccwer ould he 
J Copygeratign of ih inefolind, 
Vide 1 Pol. hat the Exccutor ſhould have it; per Finch, Lord ceper, the 


br. Eq. 326. Mortgage being forfeited ; tho' it was mentioned, that if, dhe Mort- 


rr * 5 gagor did pay, &c. to the Mortgagee, 1s Heirs, Executors, or Ad. 


ee, Se. becaule the Resten of the Common Lay in theſe 
i » 4 Caſes, ought, as near as may be, to be followed in Equity, Now 
or rinnen An 24 N 145 44614 „ "MS 
me Common Law, if the, Condition, ar Defeazance of a. e 
„ + Inheritance be ſo penned, that be Mention js 9352 either > Fang: 
„in, that Caſe the 


bf Executors, to whom the Money hall be pai t 
3 Money ought to go to the Executors, in regard the Money came firſt 
.- © --» "out of the perſonal Eſtate, and therefore” naturally returns thither 
again: but if the Defeazance appoints, the Money to be paid either to 
the Heirs or Executors, there, by the Common Law, if the Mort- 
gagor pays the Money preciſely at the Day, he may ciect to pay ei- 

ther to the Heir or Executor; but where the preciſe Day is paſt, and 

the Mortgage forfeited, all Election is gone, for, in Law, there is ng 
Redemption; then when the Caſe is reduced to an Equity of Redemp- 

tion, — Redemption is not to be upon Payment to the Heir or 
Executor of the Mortgagee at the Election of the Mortgagor; for it 
„were againſt Equity to revive the Election, for then the Mortgagor 
might defer the Payment as long as he pleaſed, and at laſt force a 
Compoſition by Payment of the Money to that Hand which will uſe 
im beſt; much leſs can the Court elect or direct a Payment where 
they pleaſe, for a Power fo arbitrary might be attended, with many 
Ihzaconveniencies; there qught, therefore, to be a certain Rule in theſe 
1 ++.» 14.1 Caſes, and a better cannot be choſen than to be as near the Rule and 
EReaſon of the Common Law as may be. Nom the Law always gives 
* © the Money to the Executor, where no Perſon is named. And where 
the Election to pay either Heir or Executor is gone and forfeited in 

Law, it is all one in Equity as if neither Heir nor Exeeutor were 
named; and then Equity ought to follow the Law, and give it to the 
Executor; for, in natural Juſtice and Equity, the principal Right to 
tte Mortgagee is the Money, and his Right to the Land is only a Se- 

| curity for the Money; wherefore, when the Security deſcends to the 
Heir of the Mortgagee, attended with an Equity of Redemption, as 

| ſoon as the Mortgagor pays the Money the Land belongs to him, 

and only the Money to the Mortgagee, which is merely perſonal, and 

phy {9 accrues to the Executor or Adminiſtrator of the Mortgagee ; and 
n for this Reaſon a Mortgage of Inheritance to a Citizen of London 
hath been held to be Part of his perſonal Eſtate, and divided accord— 
ing to the Cuſtom ; and tho” it may ſeem hard, that the Heir ſhould 
be decreed to make a Reconveyance without having the Money which 
comes in Lieu of the Land, it will not ſeem fo to them who conſider 
that Land was no more than a Security, and that after Payment of 
the Money, the Lav! keeps a Truſt for the Mortgagor, which the 
Heir of the Mortgagee is bound to execute. And his Lordſbip decla- 
red, that the Right to a Sum of Money, which is a perſonal Duty, 
ought always to be certain, and not to be variable upon Circum- 
ſtances; wherefore his Lordſbip did not think it material that the Ad- 
miniſtrator in this Caſe had Aſſets without this Money; for Aſſets 
cr not Aſſets is not the Meaſure of Juſtice to Executors or Admini- 
ſtrators, but ſerves only a Pretence to favour the Heir, who either 
ought to have the Money, if there had been no Aſſets, or not to 
have it, if there be Aſſets; and for the ſame Reaſon his Lordſhip did 
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Executunr. and. . Adminiſtrators. 


rr 
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not thiak it material that there. wanted the Circumſtance of à per= 
ſonal Covenant fort the Mortgagor to pay the Moneyz for, tho“ the 
Caſe of the Adminiſtratrix of the Mortgagee had been ſtronger with it, 
yet it is ſtrong enough without it; and his Loraſbip declared that he 
had conſideted the various Precedents in this Caſe which had been 
urged; wherefore one did not come to. the very Point, there being a 
very great Difference between a Mortgage and an abſolute Convey- 
ance, with a Collateral Agreement to reconvey upon Repayment of 
the Purchaſe Money. The other late Precedents Which made for be 
Heir, being contrary to the more ancient Precedents of this Court, 

and ſo ſome modern Proceedings allo ſeemed to his: Lord/bip.af no 8 
Weight, his Loruſbip being of Opinion, that all Mortgages ought to [0 
be looked upon as Patt of the perſonal Eſtate, unleſs the Mortgagee,, | 
in his Life-time, or by his Will, do otherwiſe declare or diſpoſe ß 
the ſame and (thereupon his Lordſhip decreed accordingly. 10 Fuly 
27 Cari 2. Thornboreugh and Baker, MS. Rep. — 2 Freem. Rep. 143. 
SO) morn nts her Tin e OMA RD on? þ 
32 In a Cafe between the Heir and Executor of a Mortgagee, who 4. mortgages 
ſhould: have the Money due upon a Mortgage forfeited, which was . to B. 
made tothe Mortgagee and - bis Heirs, Lord Cham. Finch declared, not beidg pad 
Firſt, that when upon a Mortgage Money is made payable to the Heir at e Day, * 
or- Executor, there, before the Day, or at the Day of Payment, the] i e 
Mortgagor bas Election to pay it to which be pleaſes; but after the * 
Day of. Payment is ober, and the Mortgage forfeited by Law, tho' more Money, 
Equity doth give the Mortgagor Relief, ſo as upon the Payment of ge: 
the Money he ſhall. haye his Land, yet Equity will not revive the Provie, 754 
Election of the Mortgagor to pay it to the Ileir or Execulor, but then / 5 2 
he ſhall be forced to pay it to the Executor, hecauſe it came out of 72 da, 2 


the perſonal Eſtate of, the Teſtator, and thither it ſhall return; but if then be ould 


in the Mortgage neither. Heir nor Executor be mentioned, then, after g,, 5. 
a We", TY dies, and his 

the Death of the Mortgagee, the Law determines it 20 be paid to the Heir rileeſw 
Executor; and accordingly, in the principal Caſe, the Money was yg awe" 

decreed to the Executof. Mich. 1676. Anon. 2 Freem. Rep. 12. Tac, if B. 
Ca. 11. 1 12 E 5 . 9 | _ prefers his Bill 
Y f:4 | 1 44 — £ againſt A. the 
Mortgager and the Heir of B. the Mortgagee, to Pay the Money. On Demurrer, Finch Lord C. took theſe 
Rules : Firſt, Where a Man mortgages 2 with a Condition to be void upon Payment of Money at a Day, 
and neither Heir nor Executor is named, / the Party die before the Day, the Law conſtrues this Payment to 
be paid to the Executor, 'for Litt. Reaſon, 1 17}?, 209. B. becauſe this Moncy avent cut of the Mortgagec's per- 
ſonal Eflate, and thither it ſhall return. Secondly, If Money. be limited: to be paid to the Morrgagee, his 
Heirs or Executors, at ſuch a Day, there, if the Mortgagee dies before the Day, the Party has his Election if 
he pays it at the Day; but if he does not pay it at the Day, then it is expreſly limited to nobody; and this 
Court gives it conſtantly to the Executor upon that Reaſon. Trin. 1677. Right/en and Owerton, 2 Freem. 
Rep. 20. And tho? it was urged by the Attorney General, that here the Mortgager, by the Acceptance of the 
Re infeoffment, had extinguiſhed his Equity, yet per Lord Chancellor, this being originally a Mortgage, and being 
continued ſtill for a Security of Money, there remains ſtill an Equity for the Mortgagor; and his Lord/4ip 
laid, that if the Mortgagor had: Election, any Time aſter the Payment, to pay the Money either to the Heir 
or Executor, it would be very inconvenient ;, for then he would make his Markets, and he that would give moſt 
ſhould have the Money, and it would be a Power not fit to be left in the Breaſt of the Chancellor to pive it to 


one or the other, and therefore it always goes to the Executor. S. Rep. in the above Caſe of Right/on and 
Overton, 2 Freem, Rep. 21, accord” in S. C. 


i 


4. A. had a Mortgage in Fee which was forfeited, and deviſed all 
his Mortgages to B. and makes him Executor, and dies. B. proves 
the Will, and after dies inteſtate, C. takes out Adminiſtration de bonts 
Non to A. and alſo Adminiſtration to B. and brings his Bill againſt 
the Mortgagor, D. the Heir at Law of A. and B. had bought in 
the Equity of Redemption. This Cauſe was heard on Bill and Anſwer, 
and tho'.it was agreed that both A. and B. left ſofficient Aſſ-ts with- 
out this Mortgage, yet it was decreed that the Mortgige ſhould go to 
the Executor. But Lord Commiſſioner Trever ſaid, that if the Mort- 

Sa IG. | CR” ' gagee 


— 
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"  gagee lud been in Poſſeſſion and died ſo, he would. not have taken the 
Mortgage from the Heir, there being no Deſec e Aſſets. Trin. 1090. 
Fiſt and Fife, Prec. in Chan. 111... ohh 

6g. Where Lands are deviſed to the Executors to be ſoſd for ſeveral 
Purpoſes, and the Surplus is expreſly deviſed to them, there can be 
no teſulting Truſt for the Benefit of the Heir. Per Cur, (cites the 
Caſe of Crompton and North) Eaſt. 1699. Dormer and Bertine, Prec. 
in Chan. 94. 23 e f nnen. wel 153 TOR) „i Is "IN 

In this Caſe 6. F. S. dies inteſtate, leaving a Wife: and two Daughters Tafants, 

the Defen- After his Death 500. is found in the Houſe, and the Widow (who 

on dhe Stance had taken out Adrniniftration) lays out this Money in the Purchaſe 
of Frauds and of Lands, and afterwards conveys the Lands to Truſtees and their 
gehe Heirs, to the Uſe of herſelf for Life, and after, as to one Moiety to 

Lands cobld the Uſe of one Daughter and the Heirs of her Body; and as to the 

not be ſubje& other Moiety to the other Daughter and the Heirs: of her Body, with 

Ar D. Croſs-Remainders, with Remainder of the whole to her own right 

mands, there Heirs, The Daughters afterwards marry and die, and the Mother dies. 

2 no * The Huſband of the ſurviving Daughter took out Adminiſtratiou to 

Troft in Wii. his Wife and her Siſter,” and brought his Bill againſt the Heir of the 

tp and the Mother to have this Land made perſonal Eſtate, and to have two 

Y 2 54 Thirds of it, as being purchaſed with the Money which belonged to the 

eited and re- Daughters. His Honour decreed, that the Lands ſhould ſtand charged 

lied on, but vyith two Thirds of the Purchaſe Money for the Plaintiff; and, that if it 


ba. du aſe were not paid, the Land to be ſold. Mich. 1701, Kinder and Miller, 


2 Prec. in Clan. 171 ũ˖ —l1utt.. öh t ig 
ut ſtood . | PSP SAN e iy 
on its own Bottom, and that here was an Intereſt veſted in che Daughters by the Statute of Diſtributions, and 


that it would be very miſchievous to Infants, if their Money might he inveſted in Lands, and that Land not 
liable to make them Satisfaction; for which Reaſon his Hozour decreed as above. But Lord Keep. Wrizht 
reverſed his Honour's Decree, as contrary to the Caſe of Kerl and Webb. Ibid. 172. 2 Vern. 440. 8. C. 
by the Name of Kendar and Mitward, ſays, Lord Keeper reverſed his Homvur's Decree, Mich: 1702, as being 
within the Reaſon of Kert and Webb, lately affirmed in Parliament, that Money bad no. Ear. Mari, and 
could not be followed when inveftcd in @ Purchaſe. bie. | 


© *"W#:X3Y} "> en 
7. Held that a Furnace, tho' fixed to the Freehold, and purcha- 
ſed with the Houſe, and alſo Hangings nailed to the Walls, ſhall go 
to the Executor, and not to the Heir, and fo determined, contray 
to Herlakenden's Caſe, 4 Co, Trin. 1701. Squier and Mayer, 2 Freem. 
249. | | ; & A, ana; ee e . ; 

"> Deviſe of Lands ro an Executor in Truſt, and to the intent chat 
the ſame, or ſo much thereof as. fhould be needful, 7 uld be fold for 
Payment of Debts and Legacies, This is a beneficial Legacy to tle 
Executor, and not a reſulting Truſt to the Heir; and parol Eviderce 
admitted. Feb. 15, 1710. Dockſey and Dockſey, Vin. Ar. Tit. Exe- 

cutors, (U) Ca. 71. | 77 1 M 
9. J. S. being ſeiſed in Fee, deviſed, that if his perfonal Eſtate 
ſhould not be ſufficient te pay his Debts and Legacies, then his Exe- 
cutors ſhould receive the Profits of his whole real Eſtate for the Pay- 
ment of the ſame, and after Payment of his Debts and Legacies he devi- 
(a) Vi ſeed his real Eaſtte to A. The Executors have only a (a) Chattel Intereſt 
2 Fern. 494- for Payment of Debts. So held in Dom. Proc 22 May 1717, upon 
the Advice of all the Judges, on the Appeal of Sir Robert Coppen and 

Samuel Barnardiſton, 1 Will. Rep. 50 5, 508, cog. © 
10. A Leſſee of Lands to him and his Heirs for three Lives, aſ- 
ſigns the whole Eſtate, reſerving a Rent to him and his Executors, 
Adminiſtrators and Aſigns; Proviſo, that on Nonpayment he and is 
Heirs may re-enter ; and the Aſſignee covenants to pay the Rent 10 A. 
bis Executors and. Adminiſtrators. Per Cur", this is a plain Caſe; 
here is no Reverſion to the Aſſignee, and the Rent is by expreſs Words 
Way reſerved 


N * 
1 
13 * 
af . 1 >» he 1 
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ceſervell· to the Exetutor; the Proviſo for the Heir toi te· enter is not 


material; as long as the Refervation' of the Rent is to the Executor, 


for in ſuch Caſe the Heir is a'Truſtee for the Executor; Bill diſq iſſad 


with Ces. Per his Honour, Trin. . this Matter 
o ſaid, that if the Reſervation 


came on again before Lord King, w 
were void, yet the Covenant” muſt be plainly good; but the Court in- 
clined that Ber being no Reverſſon, the Rent, during the three Lives, 
might be well reſerved to the Executots; and at length decreed. it to 
the Executor. Nen 7727. Jeniſon and Lord Lexington, 1 Mill. Nep. 

„ l BBs 3 | | | | | FE AD) 35-4 $3 = 
55 3's. poſſeſſed o? a Term for. Years, deviſed it to A. for: Life, | 
Remainder to the Heirs of A. It ſeems this ſhall, on A. Death, 
ge to his Executor, and not to his Heir. Vide 3 Will. Rep. 29. the 
Caſe of Davis and Gibbs in Dom. Proc, Hil. Vac. 1729. 


12. A bavitg Lande of Inberitance in B. and C. and g Mortgage 


in D. and Lands extended in E. on a Statute, deviſed all his Credits 
and Mortgages to hrs Executors ; and all his Maſuages, Lands, &c. and 
all his real Eſtate whatſoever in B. C. D. and E. to R. W. and J. S. 
for their Lives, and after tbrir Deceq/e, to their Heirs. Lord Chan. 
King decreed the mortgaged: and extended Lands in D. and E. to the 
Executors. Hil. 3 Geo. 2. Davis and Gibbs, Fitz-Gibb. Rep. 116. 

Iz. Whatever Intereſt in, or Profits out of a real Eſtate are undiſ- 


of by a Teſtator, deſcend to the Heir, and he takes them j not 


by the Will, or the Intent of the Teſtator, but they are thrown upon 
him by the Law for want of ſome other Perſon to take. gquftas 


ſequitur Legem. Mich. 1734, in the Caſe of Hophins and Hopkins, 


Caſes in Eg. Temp. Talbot 44. | 
14. J. S. deviſed as fallows: Imprimis, © I deviſe, give and be- 
% queath all and ſingular my Meſſuages, Lands and Hereditaments 
' © whatſoever and whereſoever in the Counties of N. S. and C. unto 
* my Siſter A. and to her Heirs and Aſſigns for ever, Upon Truft that 
« the ſame ſhall be ſold by her or them, for the beſt Price tliat can 
* be gotten for the ſame, as ſoon as conveniently can be after my 
% Deceaſe ; and that out of the Monies ariſing therefrom all my juſt 
% Debts, of what Kind ſoever, be paid; and after Payment of my 
© Debts, I deviſe out of the Remainder of the Money the Sum of 
“ 500 J. to my Siſter B.“ And gave ſeveral other pecuniary Lega- 
cies, and among which was a Legacy of 500 /. to bis Nephew: D. 
(his Heir at Law) and then ſays, Item, After my Debts and Lega- 
e cies paid as aforeſaid, and ſubject to the ſame, I give and bequeath 
e all the reſt and Reſidue of my perſonal Eſtate unto iny Siſter A. 
* who he appointed ſole Executrix of his Will.“ It was inſiſted for 
the Plaintiff the Executrix, that here could be no reſulting Truſt: for 
the Heir. Firſt, Becauſe the Teſtator had given a Legacy of 500 J. 
to the Heir. Secondly, Becauſe the Teſtator had directed his real 
Eſtate to be fold for Payment of his Debts and Legacies, and had 
therefore conſidered it as a perſonal Eſtate ; and after Payment of his 
Debts and Legacies, and ſubject to the ſame, had given all the reſt 
and Reſidue of his perſonal Eſtate. to his Executrix. But if it ſhould 
be conſtrued to be a reſulting Truſt for the Heir, the Teſtator's Inten- 
tion wonld be utterly defeated ; for then the perſonal Eſtate muſt be 
applied in Eaſe of the real, and ſo the Executrix would have but a 
troubleſome Affair, without any Benefit or Conſideration, which could 
never be the Teſtator's Intention; and in order to ſhew clearly that 
was the Teſtator's Intent, it was inſiſted upon giving parol Evidence. 
But Lord Chan. Talbot decreed, That upon the Will itſelf, indepen- 
| dentiy. 
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"I E Exeentots and r 


— the paral- Evidence, here: ws no reſulting ITruſt fot the | 
Fn and that the Executrix ſhould, have the whole rg a after the 
dale of the Eſtate, both of the Maney. ariſing ity ſuch Sole, and of 
the petſonal 4 3 1735: Mandan and wel Caſes in 
Eg. Temp. Talbot y ; | 

I 5.1 It is now . "eagle Point. in Gta of: Equity, that if; 1 
be ſettled, .or a Term of Years created, on Truſt 40 faiſe Portions for 

bters to be paid: at the Age of twenty one or Martiage,. and a, 
Daughter dies before the Time. of; Payment, the Portion ſhall not go 
to the Executor or Adminiſtrator of the Dau ghter; but fink in the | 
Eſtate for the Benefit of the Heir. Per his Hanel Eaſt. 13 Geo. 2. 
in Caſil e and Alon, Comyns's, Rep. 742. 111 53593 07 12 1; 14 
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F) 3 Diſtrtbutcon, and who ate in⸗ 
titled thereto, and in what Pꝛopoꝛtion 
And when the Surplus of. the perſonal Eſtate 


4 belongs to the Executoꝛ (a), or gh 15 to be a 
«of ic: Truſtee foz the next ok Alan. 


Siſter and her Huſband, for the Siſter's Life, and gave all her next of Kin, 1 one, 1299 ae 7 
the Death of her Siſter gave one Moiety to B. but ſaid nothing of the other, and named the Siſter and the 
Huſband Executors. And it was held that tho' the Deviſe was only during the Siſter's Life, and one of the 
next of Kin had no Legacy, yet it was ſuch a beneficial Legacy as would not ouſt the Huſband of the 
Moiety, not given away z 3, and it was ſaid, that a Legacy to pill the Executor from the ma muſt raiſe 
a Preſumption that he was not to have it, or it does nothing. * and 22 Ms. Key. 1 

(5) Quere Term and Tear. 0 13 J 


1 11 


Stat. 22 & 24 Car. 2. c 10. Ba W Surpluſige ſhall be 
diſtributed as follows: One Third to che Wife of the Inteſtate, 
8 Reſidue among his Children, and ſuch as 1 egally repreſent. them, 
if any of them be dead, other than ſuch Children (not Heirs at Law) 
who ſhall habe any Eſtate by Settlement of the Inteſtate in his Life- 
time equal to the other Shares. Children, other than Heirs at Law, 
advanced by Settlements or Portions, not equal to other Shares, ſhall 
have ſo much of the Surplus as ſhall make the Eſtate of all to be 
equal. — But the Heir at Law ſhall have an equal Part in Diftribu- 
tion with the other Children, without any Cunſideration of the Value 
of the Land which wh. bath by Deſeent, or other wile, ; from the 
Inteſtate. | 411 £4.13 Lo: ele if 
2. Sed. 5. If FR bs no Children, nor legal Repreſentatives of them, 
one Moiety ſhall be allotted to the Wife, the Reſidue equally. to the 
next of Kin to the Inteſtate, in equal Degree, and e repie- 
ſent them. 9 1 . | 
Sekt. G. No Repieſeuckion ſhall be admitted among Collateral 
after Brothers and Siſters Children. — And if there be u Wife, all 
ſhall be diſtributed among the Children; and if no; Children, to the 
next of Kin to the zntcRate, in n equal Degree, and, their ;Repreſen- 
tatives. i baus 0 
4. By the Stat. 29 Ger. 2.i'C. 3. ſect. 2 5. it is enaQted, That the 
Act of 22 & 23 Car. 2. c. 10. of Diſtributions, ſhall not extend to 
the Eſtates of Feme Coverts that die inttſtate, but that their Huſbands 
may have Adminiſtration of their perſonal Eſtates. — Made. perpetual 
1 Foc. a. c. 29. 
5. Where a Man makes an Executor, to whom he deviſes all the 
wy and Refidue, &c. and this Executor dies before, the Teſtator, he 


that takes Adminiſtration cum Teftamento annexo (hall be liable to 
make 
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Kolion DPY. I GaN arent, MP e bf e of Fr 
Tnreſtatl's r WS le 4947 C. eitts it asd ſo reſolbed | 
by bord e Re 85. 13 N A * vonn A 
605% 172 7 7 65 7 HOI, öger be, Pla ef. a 
ther, any Bl Se Mall die inteſtate” without Wife or Children 
in the Life-time of the Mother, every Brother and N their 
Reprelbinaves," (all dre equal Share with her. % d 2.7 op 
7. By Stgt. 1 Jas, 2. 6.117, ee, 8. Sieh Part of ar  Inteftare's 
Eflate "within the City: „ Londod of Province of Vork, al any dihic 
naler bbs, "by Virtue only of: being Aumimiſtrufor, Rall be 22 ro 
Diſtribution as 4c other es, and the Cuſtom fall not extend bo 1d. 
—But the 4 5 n SN. tales atwvay the Cuſtom of #he Province 
of Vork, "td Gives PHWe}\ 10 diefe bf rhein perſona] Eftates by Wi 
bit ex6eptsthe "Cities 'of Tork 4% ad Cheſter: mes Stat. 2 Ann. e. 
[871.2 vgl the Probi as un rb City of Vork. 
1181 , poſſe fed of 4 per ſonal Eſtate and of Leaſes for Mia Imabeb This ſeems to 
his Will, and thereby gives Legacies. to every one of his GrandehiB/Ci'sr , 
dren, amd likewiſe 10l. unto Mount, and made him his Executor) àhd and M, 
died.... There being ge Diſpaſition, of, the. perſopal-Eſtate,,.the he pon af?" . 
Kin: exhibited” their Bill nn arqenengÞ + aſiſted, tha 2 
ecutar cannot be à Tpaſtes for the next of Kin for the R dae of the C. 3 
Eſtate ich is not Men 40. . the Statute of Frauds, Jet Os 
there had been a Declaration of the Truſt; and giving a Legacy to 
hs D cannot alter the Ca „ becauſe there are Legagies alſo Bien en 
next of Kin, which. tales, them e qual. Her Lord, Chance | | 
55 50 Skatute th not Affret' this“ 7.206 altho' the next of a 7 rk 
Legacies. given, yet a Legacy; given te the Executor LEA Kin rsd 
from having the Reſidue 8 therefore decreed a Diſtribution. Note; Thas £1 55h 
: Dore, ue Na Res bearing before” the Lords Commiſſioners, was re-. TY i di 
ver 


Dos 5 th Decree 28S 25 Rs in the Houſe of Lords, and | rc 

this . 5 6 21 318 e art wed 1 | (a] Que 

21555 Man | (aa, bys . 400 den 8 the Re ſduum of his per- y _ __ ; 

Eſtate" is) 5: ang to bis Wife, 29 1 In Truſt for ug e 

Fe 1d milde the aid" J. &. and his Wife his Executors. After 1 

the Making of Wis Will, and ſix Months before the Death of the 

Teſtator, + 3 Wife died, and then the Teſtator died, and the next f 

Kin referred a Bill againſt the Executor to have an Account of the 

2 1 77555 N en upon it that J. S. was only a Truſtee, and 
defit intended hin by the'Teſtator. But per 70 Cu, the Bill 

Was Ame bor che Law“ hàd caſt it upon J. S. by being Executor, 

and there a peared” no Intent of the Teſtator that it ſhould be other- 

wiſe” Tri. 1689; Anon. 2 Freem: Rep. 105. 

10, A. deviſed. th theſe Words, I. give to 15 Daughter H. 1660 

70 bd ordered 77 diſpoſed of by ber, and for the Benefit of her Chil- 

deen; ag Pet ſel e giving lun Account to any Body. H. 

died diate! no Diſpoſal.” n Belchen (her Huſband) took Admini- 

ſtration, and the Children brought their Bill for this 1000 J. And the 

ſole Queſtion" Was, Whether there Was any Intereſt veſted in the 

Children by. this Deviſe; ert For; if there was not, then it belonged to 

Defendint! The Cäuſe Was referred; and ſo the Court gave no Opi- 

nion, But ſeemed! (doubt fil in ice Cale. Mich. 859. Hillier W 

Hf, 2" BYvon. Ne: To“ 

11. It Was held, that when a Man ne a Will and an Rhone; 
and the Executor dies, an Adminiſtrator de bonis Non ſhall not wake 
Diſttibutioh, becauſe the'Party" did or die inteſtate, and ſo 305 within 


the Statute." Hi. 1696. Anon Ca 28 5. (3) 2 Freem. Rep. 212. 
Vol. II. 58 12. Where 


12. — © der dies, 5 — wall; — — 
12 gives bim any A bb Sum 28. 8% N 
Diſpeſition of the due, there 1 

thei next of Kin, 2 altho makes a a. Will, 
die inteſtate as to the Ręſduum. Hil. 58. inc 1G 2 0 

2 Freem, Rep. 212. 1392. tlie, 7 205 
13. F. &. 1 a Daughter and. rep. Brothers, hdg his Win. and 
thereby gave 5 I. apiece to his Brothers, appointing,” bot made no Diſ- 
polition of he Surplus, On a Bill, by the Daughter againſt. the Exe. 
entors for an Account of the Surplus, and tho there were Proofs that 
the Teſtator intended his Executors ſhould have the Surplus, in re. 
— that the Daughter had incurred ber Father's Diſpleaſure by mar- 
againſt his Canſent, yet theſe being ſome what doubtful, it was 
d; by Sir J. Treper, and affirmed, by Lord Somers: eas Ap- 
peal, that the Executors ſhould be but. Truſtees; as to the Surplus 
aſter their Legacies paid; and that ſuch. Surplus ſhonld go according 
ta the. Statute of Diſtribution 00. 20 Moy 0 2656 Petit and Smith, 


1 Hill. Rep. 79. 


pin pan, ith Saad tio 

* ee rede the bi, l. Ka- ar he Deo as bert of Kio; Jibelled in the 

ve the Reſidue of the, perſ nou te, it ap 28 
ve 


given 1 "the xecutors, that they hey were | g farther ;, and in the 
2 for the Reſidue of the perſonal from hich the Executor: 5 
55 and jnow moved in B. R. for a Prohibition to * And per Huli, C.]. 
refiduary Legatee, can have no Pretence of ſuing for this Surplus 1 in the Spiritual Court; 
1 Ne $ Take apron pointed his Brothers Executots, is a Gift to them of the Refidue after 
—— before the Statute ordertil Adminiſtration to bÞ granted, the Or- 


— of the Eſute, and in thoſe Times d was a Practice to compel ſuch Cam- 
Adminiſtration, this Adminiftrator had #/ the Power of E Antes cr Seed it was 
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to diſtribute ; ds, when the Ordinary, by Virtue of t OA of 31 EA. 3. cap. 11. granted 
adjudged that be 2 to make Diſtribution, which being thenght hard 3s tq thoſe! of Kin 
De en made. Te 33. *©* that 
% an Executor or niftrater having paid all the Debts and Legacies, and Funeral ces, is compellable to di- 


% wide a the next 2 Na,“ ſeems not to have been thoroug 2 —— the Point might be 
1 ſettled, Sr * * were wg — 6 
2 was granted (e). id. 7, 8 -—5 Med, 75 3. 
anted Niff.—1 Tord Raymond 86. S. C. cord N 378.) C. E 4 Lopes 
-x inclined that 5 55. ſhould go. N Vide (ew. N 
Heb. 8 3.— 1 Will. 41, Blackborough Davis;—but A, 
Freeman, 2 Will. 7355 441. <> and The Prohibition was grant 


9 855 ae as e Spiritual 
Court, by compelling à Diſtribution, would effectually compo! the F vecution 2 do. 


See this Reaſon . Lord Chan. . in ihe ce ns path 22. 5 * A 544. 


ae r. 14 An Infant in Vuntre ſaner at the Time of {be Death of the 
15 28 Father, was held clearly, per 72 Chancellor, to be int unto a 
Smith, is net Share by the Statute of Diſtribution, for he is, in the Eye of the Lau, 
8. F. a Child, and ought to be provided for as well as the reſt ; and altho 
it was admitted that a diſtributory Share is an Intereſt veſted upon the 
Death of the Inteſtate, even before Diftribution,' and ſhall go to the Ex- 
ecutor -or Adminiſtrator of the Party, altho' he die befare = Diftribu- 
tion, yet that was not ſuch an Intereſt veſted in the Children born ſo 
as to. deprive the after-born Child. Mich. 1698. Ball and Smith; 

2 Freem. Rep. 230. 
15. A. by WII gives the Plaintiff (who was his Couſin and Heir 
at Law of the whole Blood) 50.1. to buy him Mourning; gives. ſeveral 
; Eſtates to his Brothers of = half Blood in Fee, and ſeveral other 
Lago and alſo. 5 . apicce to Defendants to buy them Mourning ; 
and then ſays, all the reſt, &c. of my Manors,. &c, Goods, Chattels, 
Sec. and all other my real and perſonal Eftate whatſoever, I give to B. 
C. and D. (the Defendants) whom I nominate and appoint Executors of 
thes my Will, equally ta be divided between, them, ta bold to them, therr 
Hers and and Aſigus for ever, . Bill was 10 have the * A 
975d if 3 ng 
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age Tru: for Pang F the erf becauſe Defendants 12 Lega- 
des giren them butidecreed fat the Execatass,. and e in Dur. 


pr Eaft. 1699. Donner and Bertie (a); M85 RNSNSu. (a) Pree. LI 
* u e that if ans a he Ws a bs 20h 3 wand ber, ad ET] 
2 1 8 eh th i 4 5.2 Tus, und 


ven an — may be an Argumen 
* A 


op" him qusad us, When mot) expreſdy given 
given 8 Alfo, the anf bas a Legacy giver 
ng again _ Vs the Decree was offrmed in the 
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46. e died elle, baving Wendet Wi nor Childs; his 
next of Kin was A. a; deceaſed Brother's Child, and to whom Admi- 
niſtration\ was granted. The Perſons claiming Diſtribution were the 
Children. of J. S. s Brother's Son, And the Queſtion was; Whether 
the Inteſtate's:Brother's Son's Children, being the Grand Nephew and 
Grand Niece. of the Inteſtate, ſhould come in for a diſtributive Share 
with A. the Inteſtate's Nice, the Statute ſaying, that the perſonal , 

ate, in Caſe there ſhall be no Wife or Child, ſhall go to the next © 
of Kin of the Inteflate, and their legal Repreſentatives ; after which 
comes:a Proviſo, enacting, that there ſhall be no Repreſentatives among 
_ Collaterals after Brothers und Sifters Children? And a Mandamis tod 
95 udge of the Spiritual Court, to make Diſtribution of the Stat, of 
2 or 2. E, 10. Was denied, the whole Court declaring, that 

EBAY laterals, ky only in the Cafe of Brothers and Siſters 
S Proximity « of Blood ſhoutd ive Title to the perſonal te 
of the lateſtate (. Tria. 1700. in B. R. Pett's Caſe, 1 Will. i g ale, 


Nep. 25: | Palle, a fa- 
x \ mouCiaiken, 
dren this AA far Diſtribution, and che only Queſtion. now is, Whethet the Words Nez and Siftert Cn, 
in the Proviſo, ſhall not be intended Brothers and Sifters Aren of of the Inteflate?, N ought to Arn 
taken, for the &r-Prte 5 the Sabjett Matter of this Act; 14 bis fare, his , Rp ry n, 
dren; und cunſeguentſy his Brother*s Children” that the Statute ſpeaks fo that dee. made fe of 
throughout have the inteſtate for their bebe! The M* of I Proviſo to co the D of 
Repteſentation, that, they \ſhould not rothers and Siftcrs ien And if this Conſtruction has 
not alieady prevafled in the Wp;3irattd Conrt, 2 Parties are at Liberty to appeal, Per Holt, C. J. Bid. 27, 28. 
webs get. Gould} }; er __ tid, ay ſhall ar be taken in;favour of Diſtributions. id 28, 
== Compui's Reps, 8 R 2 W.3 C. accord” ſays, the Mandamus was denied for the Rea- 
fons given R 119 nd"s Rep. 571. Rex and Raines or Pett and Petr, 
Tris. 16. 4. 6 by 2 2 2 A, onde fe die Court a Mandamut to the Spiritual Court to command 
them to compel the Adminiſtrator to make Diſtribution, was denied.—1 Stk. 250. S. C.—3 Salk. 138.S.C. 
—Caſes in B. R. Temp. . 3. 409. Pet and Pet, 8. C. ſays, the Words ( Brother and Sifter ) and ( 1 ') in 
—. — of Diftrivorion, ooght in all Reafon to refer to the Inteftate; for Inteſtates are the Subject Matter ; and 
r newer hear Pry for Diſtribution before the Statute, but once in Conſideration to 
| 5 5 c}; who, finding ing, 3; wp ald, not Wa rocured this Statute. to he paſſed ; and the Proviſe is, 
that 9 8 no Dit bution in Line rothers and Sifters Children, and that muſt be Bratbers 
laren of the Inteflate. Per Cur; U — upon a Motion for a Mandhnur. Ibid. 410.— 
by tha Stat. of 22 A 23 — 2. there ſhall be yo Diſtribation amongſt Cullateraſt aſter Brothers . Sifters 
ildren of * 7 2 ; for that Statute is a x Far on the Common Law, and therefore ſhall not be carried 
farther than the Letter, and after ſuch Collaterals it ſhall go to the next of Kin to the Inreftare. Per Cur* in 
8. C. 3 Salk. 138. . (c) Aurre If it ſhould not be Sir Malter Walker ? Sir Walter 
had Liberty to argue in C B. for the Power of he Spiritual Court in granting Diſtributions ; and after he had 
argued for three Hou ours, Bridgman C. J. inclived in Opinion to Sir Walter, but the other Jadg es oppoſed it, 
and it never obtained in 22 all,” but Prohibitions were gramed upon the firſt Motion, and then he 
procuted the Act. Per Halt, C. J. in S. C. 1. Lord Raym, Rep. 574. —And per Gould, J. the Words in this 
Clauſe upon which the Plaintiffy rely, are, their Repreſentativts as aforeſaid, which muſt mean what they are 
allowed to mean in the Proviſo, and then it will ſtand upon the Words of the Proviſo. And per Halt, C. J. 
in Tracy's Caſe, a Prohibition was granted, and after a Conſultation was awarded upon great Debate. 16:4. 


N 2 Vern. 168. Beeten and Dar king et ccenf, and 1 Vol. 4b. Eg. 245. Ca. 4. but more particularly 
the : Cafe of Bowers and Lin laue, ” hy of this Work. 


55 F. S. deviſed to A. and B. his Wife's Children (as he called 
than, not owning them to be his) 10 3. apiece and no more, and 
gave the Children which he owned conſiderable Legacies ; then he 
deviſed Legacies to his Executors, but did not mention them to be for 
their Care and Pains, or any thing to that Purpoſe, Decreed that 

the Executors could not have the Surplus, but that it muſt be diſtri- 
buted, and that the Children which the Teſtator did not own ſhould 


cOme 


236 Bewerben wh. ati frond. 


———— ences - 4. ts 


S—— OO PI IE ICS . * 


come! Tib for 2 Share, fut the Worts of Exchifloncard nt 

expitſſed, and: hall: be taken: ſtüchly inithis Qiſeiud Train; 28 ae 
e chell and Jeffries, Pet. in Chan. 59 romp 2 Ws 4 9 94 
s 138, A. dies inte/tate, leavin randmotller and an yet 
2 5. K fen 0 Ei. Adana 2 9 5 7 Pd. aj St his as 5 
. 3. 8. C. Grandmather \ is nearer of Kin to „ rw than the unt, ob = 
Tes , Aunt is nor f Kiß 10 the Inteſtate but, as ſhe! derives, her Kindred 
684,686. 5. C. from the Grandmother her Mother and therefore not un equal De- 
ſays, the Court gree; beſides, where one is Lineal, and the Cauſe of the Kin, and 
8 * otheb Chllattral, the Petſon whe'& Lineal {Halls be piefetted ; 
was as near as herd the Granthhdther is the 'Root>of the: Kindred; and ſo muſt be 
the 4unt, for eadrer than they that derive their Relation from her. Per Holt, C. 


8 Arid iy or cus, Motion for a Mandnmni'to' the Spiritual Couit: 
it ab more nes? 


Lardsitwould dommanding them to grant Adminiſtration to the. 


Beben, ana Of Kin cha the »Grdndmother, \was denied. Eat and 1 1701. 


the ſame Me- Bleckbrough and Davis, x Will. Ned. q 2 EW on l 


dium to bot, = e 
vix. the Father. And che 4 * to have the Advantage, becunly the i is x, the ** Line 


Aunt of the Collateral Line; and Sir B. Shoawer cited a Caſe between Burton and Sharpe the laſt Trinit) 
where an Adminiſtration was ſued to be granted to the Great Grandmotber. And the Aut moved ter a'Pro- 


hibition in the ito oogrtigg ſtay. 99 Suit in W Court, and it Was denied. *. 686. \ 5 


1 a cli had tied. "Tntefate, without wife, Child or Father, 
1175 only the. Mother, the. Mather. had the whole. a 1 Fac, 2, 2, 
excluliye of the Brothers and Sifters, and there muſt be the ſame Law 
now, as to the Grandmother with relation to the Aunts; the Father 
1 og has the Child's whole Eſtate at this Day, Per Holt, C. 1 
der d. 48 
„ 220, The Stat. of 1 Jac. 2. allowed the Proceedings of the | 
*. den of? tudl Cdürt to be right as. the Law then ſtood, but thought it 4575 
e eee - Jonuble that the Mother (who might: marry again) ſhould carry away 
All, and therefore, the Parliament let in the Tnteffate's "Brothers and 
Ft Filters equally with the Mother, but Rill the abr is all, , ba the 


L: . Spiritual Court ſince the Stat. of Gar. b. I att a rs 
Wl drop. 


hal . oy fa to, the Rules of the mon, La\ 
ng — . Statute BY 3 — rh ele * ws. 
* Fer by tha C. J. id. 49. 5 8 ». 271 Sit Tyres: 
211. It appears from ley's Vie 4 the (67 Fidel PIR 63.) that 
the Grandmother, Sc. of the aſcen FF Was 
-'anciently preferred before the h 00 Sie ba but that thi de now 
altered by the Stat. of, Car: 2% which prefers: the LOOP e 
— Collateral, before one the Lineal, that is more remote,” Her , 
l 3 5 Ihid. RED 
. J. S. having mad: his Will, and his Wife Executrix, gave 
POISED | 1006 J. apiece 'to his Daughters, and ſome Jewels and otber T kings to 
card by Lord bis Wife; and one Queſtion was, Whether, the Wife {hould. have the 
Keeper. | whole Surplus as Executrix; ſor, althe' it was agreed that as the Law 
is now ſettled ſince the Caſe of Foſter and Munt, that 'where a par- 
ticular Legacy is given, and no Diſpoſition of the "Surplus, there ſhall. 
be a Diſtribution; yet, in the principal Caſe," it was inſiſted upon that 
ſo near a Relation as the Wife being Executrix, it could not but be 
ſuppoſed the Teſtator intended Der ſome Benefit by making her Exc- 
cutrix. - But, decreed, that ſhe having. a particular Legacy given ber, 
ſhe ſhould diſtribute the Surplus; and ſo, it was. ſaid, it had been al 
ready ſettled, even in the Caſe of a Wife. Executrix, in the Caſe of 
(a) Vid Randall and Bookey (a), Mich 1702, e et Ux' and 15 Morley 


2% 1 125- ef at's, M. Rep. om te vad 100 hic 0 A323 ws S. 
Ii | | | 5 
Fre. 1 Chan, 162 And 1 Pol. Abr. Eg. 272, 0. 4 1119 meh 2 nr 6 
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23 F:8-devidert the Uſe. of .bis Houftold Grads to bis Wife durin er 
125 Hand mage ber —.— anr ing her alete 25d * 
ee — 


Sor and Heir to be — 

tor, 15 gies and Rar ities, to retnaia as Heir. 
his Fami e, Wright was of Opipioo, - that 
the Wife ſhould 4 the Surplus, ſbe baying but a limited Executor 
12 55 2 this font * giebts the Surplus where the Execu- 
vppoſed Iatention of the Teſtator that be 
inte 1 i ich 1 — 5 yet 1 he; intended ſoz, as 10% 
exclude, ehe Her? uben bis Rregulonſbip Jholl tale Place ; for, as tg the 
Er- Lan, that appears to be given to another Intent, and not to, 
exclude, him from the Surplus; neither ſhall the Wife, i in this Caſe, 
be e Mich. 1796. Hoſkins apd Heſtint, Prec. in Chan. 263. 
212 to; my. Daughter, A. all . 5 7 . 7 55 90 l. ta 

1 


72 10 l. and ne. more, 10 mm Sen W. and 
more, to he 295 Haug brer P. A den 2 and, H. ee er 22 


ve t 5 a Fe be but. makes 90 Diſ 
Peer e o in a Courſe of e but Decree 


poſition, of the Reſidue. 
reverl 2 3 lin. that}; and Þ, were, bh. 40 2 2 
Met 1d 290- Pee and Brew, Vin, Hr. Tit. Exe FL 2. E. 114 


„ ES — 1 — 


; 25 45 wan 106 AM % / ach * „ 94 93 
* T dps opal a "apiece. l . and C, paya ble st tyyenty-ong, 
dies an Ia eſtate, and then D. B. s Father, ＋ 0 
Sl Kon a 0 1 8 Dee ge r Cur! tag: $20.5 
32 | others ay 
Pres, fn C aner 
| Ta 
ro Bt 72 wy We _ Ig, I. ns wes view to re- 
ad B. in the Life, time of D. his Father, thi 
cy Dems in . . 8 tatute e - tho' he t Acp Jak METS to him, — RES 
"dd to habe deen Uiſtribated as B _ but e Eſtate of D. the Father, and then 
th? aher would, be intifled-to. x Thie And this was he F 


e Se fe hs c e A fi * 

117 an be declared Etecutor, dis er itcelr gives h a b. 
a As 1 j 
Part of that Eſtate 35 e Him, it will exclude him as to the 


reſt, 8 ſhall Have no mote chan "ſo __— Per To Chan. 
Tit. Executors, b.) Ca. 21. 


Coopers La 6 Ann. Vin A 

re a Perfoh, + ed 6 4 ichn e Devo Pe- 
75 2 e, 7005 thin 1 2 Year after the Inteſtate, in ſuch Caſe, tho“ 
by the Statute fo ibution is to be made within" à Year, yet the 


Share of the Wceled Perſon 255 be an Intereſt veſted, tranſmniſſable 
to his Executors or Aamir bros ; for in this Senſe the Statute makes 
a Will far the Inteſtate, and it. is as if a Lega gay as bequeathed pay- 
alle 4 Nai hence, Which would plainly” be an tereſt veſted preſently ; ; 
"where one died without Wife or Iſſue, and Tac leaving a 
FA er; who alſo died before taking out Adminiſtration, or altering the 
Property of the Eſtate, tho? in that Caſe there was only one who could 
claim as next of Kin, and ſo, literally and Hricth ſpeaking, there 
could be no Diſtr ibiltion, Me y the Statute the Right to, the — 
teſtate's perſonal. Eſtate velte 5. #2779808 and conſequent! 45 
longed to hi Executors or Adfr atots, and not to the next Kin 
to the" firſt Inteſtite! h in WS Cie happened to be 4 different 
Perſon (). Per 2 68 — 7 Oper, 


* Hill. Rep. 49, 50. in a N ote. _ 0 dy Of - | N s ood. 2101 
R er had n 
told = eporter it becp rk Tins Agtermined in dr r 


Aim pal Effats, "and" he Mall Have ae Whole; but if 


Hil. pet. Grice and Grice, (5) Note; Mr. 


48 


only one Perſon intitled 


to take the perſonal Eſtate of the Inte next of Kin, the to 6 that F erſon, making 
hit as 4 ae ef the f e e e. Ts 


Vo. II. 5 T _ 


28. A. 


— — — 
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— — r 4 
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48> _ Ear . e eee 


* - 2 Sar 


28. 4 made B. and C. bis Exetutors, and devil E. 

uh 1 69 C. bot made tio Diſpolition'of the Suipldy's 

Lord Keep. Har cose derteed unt de duld 

800 in <quilly for their State of the Safplos, novitſtnding theſe 

ſþecifick" Legfcics to one Execator.” HL" 1711. e and 
1 


Je St i Bla it oy © 


1 
— 


Brungwin et a, Prec. in rec 323. 


A Legacy of 500 l. be ein to an Executor, | 
Sapa df 5 EE er f the Sut plus Ay" „ bat' there was ſtrong 
the Teſtatot pe Bi 972 855 85 N Bill brou 


18 0 for à Dit ie Executor aàhfwers. 
1 Rane Nn by Miſtake of the Liw in that Point 

en bimfelf accchntable for the Surplus; but 'beipg a Citgi- 

Acedumt, he in ſiſted that he ate got to have his Le- 


: — 1 7 0 bon be 
un 4 ic — 
e de Matter of dhe R ling the 58 r erte 


the I 000 and above the Debt.” Ant n Rpt, ps 4 — 
chat Be 8 not, againiſt his own Confeſſion,  deeree the le 
pies. ich: se in Buſey Terip v7 18, the Cale: corning 
0 Chan. Pe his Turdſtip fail, ie cbuld not but incline 
3 bel the Defendant, who, by M:fake or Mzſ advice, was in a way 
855 his Right; ber therekofe; 
* ecatot e eaves he A rplus, infifts u 
1 and de rome by the NI br ep6it 
| f 1 80 that WTes op fry! ene thad"the Debt. Za; 1718, 
C. 10. fe. 4. that. te Word F. organ. 23th. redet to, yaunger Chil- 
5 Aren, JS — an Eſtate in Land as J 9 as: Fly yan cry this 
Land, in = Computation of the Eſtate to 1 diftributed, was to be 


dee e to'take it in the Tertiis in bs * 
30. Lord Cruper ws of Opin 


To PAs wo bind the Defendant 
' Rawlins and Powell, 1 Will. * 
ugän the" Star. 22. & 23 Car. 2. 


Bone 990, ted Lon other Parts of it's | 4 to 
whatever Wa to 15 fro ather by De- 
cent, or ot „be Ay, rd by 8 without 9 open 
; tion- of 25 of, oe Jab d, & . 471 5. 
Tu . N Vin. Abr Abr. Tit. 1 recuters, Nn 
Z nei een» 92 thy of bi a ti 
0 8 2 74 4 in 1706, an 0 hier Mook A he 
in toti- L. an T 
dem werbiz. 7 of TL LEES this fe lations, for a 
Diſcovery and Account of 50 perſonal fake, "ye to come in LORE 


ing to the Lowle F Diſtributions, ſettled by y .L Fac. ;and, 2 Car, It 
was agreed. te to be ule in Conſtructip on of ſych, Deviſes t to Relations, 
that thoſe 1225 . y the Statute, af Diſtributions be intitled to the 

r/onal 5. ſe the Tefator had died i ate, ſhould, upon 

uch general i Berit be let into the ſame Proportion only; ;, and Lord 
Chan, Cowper ſaid, he thought it the beſt Meaſure for ſetting Bounds 
15 ſuch e eneral Mons and that it had been often ruled accordingly 


opt: 7G 7 75 P oP nfiderable Leaſehold 
on ipboard, intit art a confi able cho 
* he kne not that be had any Right to, le Lea Will 
at Ses, and -viſcd to his Mother (if living) bi Rings, and makes A. 
Bis 3 and deviſes to A. his red x, and all Things elſe, not 
bequeathed. R. Maſter of the Rolls, dec reed abe Execu- 
DE, vr the "Surplus for" Teftat6r's'Brothers and Siſters, but 
Fe oe map 


ings, ' the"Mother, — * e 


401 92. tit before 
e 1. AA 80 


wow "It 
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| DervaPons" ho Hm; ere 
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N 
if ot 02. 

13 Ole 10 tak 1 fer e and n 45 
1 5 e aut eir 50 R ight, an 


not Way 6 
ntation. 13 | 1 b 27 Ma 7 * bf the Bell, Ti 1716, 
the Caſe of Nort hs Fra. L Will. Rep. 340, (a) Vide P. 
34% A, di zes 1 tefate without | r or. Siſter, his Moth Arkh! 1 | 
e makes. her Will, and makes 5. her Executor and 7 Eg. = 
„ and | dies | within, a Week after. her Son, and before ſhe fad —_ 5 
it Adminiſtration to him. The Brother of the . other take es out Al AL. de A — 
miniſtration to the Son, as his Uncle and next F riend.” "The Mother's © 
Bxecutor bring 8 a Bill T the Uncle and the Hop! J e | 


21 an Aba, of -t nal Eftate 755 5 t | in Righ 7 Ce 
e 


——_ 


292 4 


flatrix, who was intitled 7 it 2 12 0 Statute 17 7 ſ on. Bit 
C. faid, that the Adminiſtrator of the Son is 374 ruſtee for the next 
of Kin to the Inteſtate, who are intitled to a Diſtribution by the Sta- 
tute; and that in this Caſe was the Mother, the Son dying without 
Father, Brother or Siſter, and this 7s an Intereft veſted in the Mother, 
ik fied before Adminiſtration taken out to the Son, and ſhall go to 
te Executer and refiduary Legatee, And decreed accordingly for the - 
Plan tf, 'T; rin, 2 Geo. Fackſon and Proudebome, Vin, Abr. Tit. Ex- | 
ecutors, TE: 13.) Cs. 5 f 
Wc / 8p LH erb to J. his Dau 7 a Legacy, and declares it to be 
ull © 0) Thing oo Gull claim out of his Eftate, and then - 
& 4 Wy the Reſiduum, who, dying in his Life-time, he, by 


a % makes a Deviſe of. his Reſiduum 7 bis Wife F. to be dijpo- 
fed of 91 with the 1 of the Truſtees; A. dies, the Wife 
ves t 1 Refiduum by fer Will without the Truſtees, &c. Cpuper C. 
fi, the Wife not obſerving the Terms preſcribed to her, this is to 
be taken ; as if the Teſtator had made no Diſpo fition thereof; ; and he 
dying inteſtate, it 'ſhall g0 in a Courſe of Wiſtelbution. Secondly, 
That F. here "hall have her Share notwithſtanding the exclufiye 
Words, for this is a new Right accruing by the Codicil Thie“ an An- 
tecedent after the Will, of which the Teſtator had not then any View 
or Proſpect; but he a a Cafe up and determined in the Houſe of -- 
Lords, where 4 Man ; viſed 1's. and no more, to one of | his Children, 
ps iateſlate as 10 abe Reſiduum, that theſe Words (and no more) 
- 7 Child from having amy Share, contrary to an Opinion 
ed by the Ma r of the Rolls. Mich. 3 Geo. 1. Hupen and 
— Vin. Abr. Tit. Execurors, (Z. 7.) Ca. 16. 
30. js Chan. Parkes faid, he was not ſatisfied with that 8 
to an Executor excludes him from the Surplus, and 
Seide 880 not the Executor ſubmitted to account for the Surplus, 
his Lordfpip faid, he knew not whether he ſhould have decreed him 
to account for it. . 4 Geo. 1. — and Mortimer Fowell (9), ) Vide P. 
1555 s' Rep. 400 * 
F.. died inteſtate, leaving no Wife or Child, Brother ot Siſter, 
ba is next of Kin were an Uncle by bis Mother's Side, and a deceaſed 
Aunt's Child. The latter brought a 'Bill againſt the Unck'for a Share 
of Inteſtate's Eſtate, to v/hich Deſendant demurred, and Demurrer 
allowed (c). Per Lord Chan. Parker, Mich. 1719. Bowers and Lit- (c) His Lord: 


pf ſaid, f 
aewood, 1 Will. Rep. 594. : 28 3 
. ) was in Point, and he. apprehended this Matter to have been ſettled, and that the Practice in the 
Spiritual Court had been conf e thereto, That what had been uwyged/iv to the Hardſhip of the 


"Caſe, was nothing; for ſo it may ſeem hard, that if an Inteſtate leaves a Brather's only Son, and 
ten Children of a ceaſed Half Siſter, the ten Children ſhall take ten Parts in eleven with the Son of the de- 
ceaſed Brother, and yet the Law (d) is fo, becauſe ny all take per Capita, and net by way of Repreſentation. 
Bid. 594. (a) Vid: the Caſe of Watt and V 2%, P. Ca. — by Lord Somers on great liberation. 
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23358. JS. (inter al') bequeathed the Surplus, of his perſonal Eſtate 
to 10071 155 A. B. C. and D. equally to be W G9 8 10 
Share alike, and made E. his Executor in Truſt. D, died in the 
Lie time of J. S. and then the Teſtator J. S. died. Lord Niaccle 

Feld, after Time taken to conſider of it, held that this Legacy of 3 
fourth Part to D. became void, and was as ſo much of the Teſtator's 

(a) Yide the Eſtate (a) wadifpo/ed of by the Will, and could not go to the Sutvi- 

3 4 Fs yors, becauſe each of them had a fourth Part deviſed to them in Com 

Earl of Suf- mon, a d 7.'s Death could not avall them as it would have done bad 

Folk, 1 Will. they been all joint Legatets; and this Share could not go to E. {b) 

6 be be being but a bare Executor in Truſt, and conſequently that it muſt 

Caſe of my TO to y S. his next of | Kin, according,to the Statu of Diſtr ibutior, 38 

and Page, F. ſo much. of the perſonal Eſtate remaining undiſpoſed of by the Will, 

ane Pas. and that "as. be this E. was « Truſtce For foch next of K. Trip 

e en 3727: Bagel abi. Dry (2), LYRIC Rep, ee, at n 

Ge cied in Farrington and Knighth, Pic in Chor. 567. but the Report there is not warranted by the Re. 

gilter's Book. Vide I Will. Rep. 701. 4 3 * Pars”: r | 


em Executors, and 


— — 


Pree. in Chas. 39. J. S. by Will pave $0 „ to his Brother B. and 50 J. to his 
86 123 i Nephew C. and made then eee bo others 
was ſodecreed of his Relations, ſeveral of whom were his Brothers, Nephews abe 
per LordChan- Nieces, and as Juch bis next of Kin in equal Degree within the Sta- 
cellar, on po , ; ' oT% v1 

View and Zute of Diſtribution ; after which the Teſtator abruptly broke off with- 
Conſideration out ſaying in Mitneſi whereof, &c. or making any Diſpoſition, of the 


_— _ Surplus, which amounted to about 1200 0. All the Will was wrote with 
adds, chat his the Teſtator's own Hand, tho' not ſigned 115 8 and was proyed in 
—_— was the Spiritual Court as his Will. And Parker C. each Party having 
dion that the attended bis Lordſhip with Precedents, and having taken Time to con- 
Executors in ſider of them, held that here being an expreſs Legacy of 50. to each 
_— wg of the Executors, and no Diſpoſition of, the Surplus of the perſonal 
Trafees ; that Eſtate, the Executors were but Trüſtees with reſpect to the Surplus, 
if the Tele, which muſt go to the next of Kin according to, the Statute. of Di- 
them the Sur- tribution. . June 10, 1721. Parrington ald Knig tl, 1 Will. Rep. 
pu, could Sos $55: | FT 
e not have S nnn R | 

eaſily have ſaid ſo ; that to give them the ſame Thing twice over would be abſurd, for the Legacies muſt come 
out of the Surplus ; that ſince the Statute of Diſtribution, the Succeſſion to the perſonal Eſtate was as much 
eſtabliſhed as the Succeſſion to the real Eſtate was before ; that becauſe they ate made Executors, they there- 
fore muſt have the Surplus to their own! Uſe, would be to conſtrue the Will but a Rule, which probably the 
Teſtator did not underſtand, for he might be ignorant of the Import of the Word Executor, or never intend, 
by making them ſuch, to give them his perſonal Eſtate ; that here it would be the more unreaſonable, becauſe 
they had 1 11 em. Lucas's Rep. 442. Trin. 5 Geo. 1. S. C. ſays, his Lordfip took further 
Time to conſider of his Decree. Bid. 443. Sed Quære, For the other two Reporters take no Notice of this. 


1 . - * 8 


40. FJ. S. made two Executors, and gave them ſpecifick Legacics, 
and by his Will deſired them to be kind to A. bis old Servant, and 
to give her ſome ſmall Pieces of Furniture then in his Houſe, if ſbe 

deſired it. Decreed that the Executors ſhould have the Reſidue (after 

Debts paid) free from Diſiribution, it being the apparent Intent of the 
Teſtator it ſhould be ſo; for otherwiſe. they could not be kind to his 
old Servant, or give her any Part of his Furniture if it were pot theirs 
to give, and if he left them no Aſſets for that Purpoſe, ſo that. thoſe 
Words are explanatory of what the Teſtatq intended. Bill diſmiſſed. 

'W | Trim. 1722. Heron and Newton at the Rolls, 2 Med. Caſes in Law 
en and Eg. 11. Do 1 
441. A. having 10, ooo 1, in Money, by Will gave pecuniary Lega- 


94} ni 3 > a | why | 

„ cies to every Brother and (Siſter and Half Brothers and Siſters, .and 
do B. her eldeſt Brother 5001. and made him Executor, but made no 
EE tag rene Joyner — 


n tua 4 .. cord 2 _ 8 
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Diſpoſition f the Surplus. Lord Chan. Macclesfield admitted parol 
Evidence of the Iatent and Declaration of the Teſtator touching the 
Surplus, - Hil: 1723. Duke of Rutland and Dutche/s of Rutland, 2 Will. 
Rep. 210. [ } v if | 40 F + 1 | ; (55% | p 1 78 | 

42. Where an Executor hath no ſpecifick Legacy deviſed to bim, he An Txecutor 
ſhall have the Refiduum of the perſonal Eſtate, after Debts and Lega. wap ab ago. 
cies paid. Trin. 9 Geo. 1. Hutchinſon et al and Vincent, 2 Mod. ne Right 
Caſes in Law and Eg. 27, 2 We 2907 | do the Tesa. 

a 1 N FOE tor's perſonal 
Eſtate, both in Law and Equity, unleſs upon the Face of the Will, it appears by ſome Indications that the 
Teſtator intended to the contrary, as by giving him a ſpecifick Legacy; for, by ſuch a Deviſe, it appears 
that he intended him no more; and this was laid down as a Rule when Lord 7efferies was Chancellor, and 
with good Reaſon, and hath been a ſtanding Rule in the Court ever ſince (with ſome little Variations ard Ex 
ceptions from the Circumſtances of Cafes) to exclude the Executors. Per Cur'. Ibid. 28. 


43. A. by Will gives his Executor g J. for bis Care in performing 2 Med. Cofes 
the Will, and makes no Diſpoſition of the Surplus; but. pare! Proot 1 a. 
made of the Intention and Direction of the Teſtator to the Scrivener, under the 
that the Executor ſhould have the Surplus; yet the Surplus decreed — 1 1 
to the next of Kin. Jrin. 1723. Vide the Caſe of Rachfield and A favs, 
Careleſs, 2 Will. Rep. 158. 5 | MISS 5, the 5 J. was 

44. One died inteſtate, leaving a Grandfather by the Fatber's Side Ru to me 
and a Grandmother by the Mother's Side, his next of Kin; theſc 4+ Care and 
Grandfather and Grandmother. ſhall take in equal Moieties by the Stat, Paine he =_ 
Car. 2. as being in equal Degree, for tho' the Grandfather by the ling 14 
Father's Side may, in ſome Reſpects, be more worthy of Blood, yet in the Will. 
here Dignity of Blood is not material, in regard the Brother of the | 

(a) Half Blood fhall take equally with the Brother of the whole Blood; (a) Caſes in 
and Sir 70% Fekyll, was ſo clear as to this Point, that he would, not | 3% Cl. 
ſuffer it to be debated. 1 Will. Rep. 53. cites it as the Caſe of Moor 51. 
and Barkam, 13 May 1723, at the Rolls. 

45. J. S. having a Siſter his next of Kin, deviſed 100 J. per Aunum 
to her for Life out of his Bank Stock, and the Reſidue of his Bank 
Stock to his Executor (who did not appear to be any Relation to 
him) and alſo deviſed the Furniture of his Houſe to him, giving an 
expreſs Legacy of a Sum of Money to his ſaid Siſter, King C. held, 
that if the expreſs Legacy to the Executor be allowed to exclude him — 1 5 þ 4 
from taking the Surplus, by the ſame Reaſon the expreſs Legacy to win, chat an 
the next of Kin will bar her likewiſe ; and then, here being Exciufion Act of Parlia- 
againſt Excluſion, the Law muſt take Place, and the Executor have made do ve. 
the Surplus as Executor; and decreed: accordingly, tho' Mr. Lutwyche duce this Point 
4aid, this would ſhake raany Precedents. Hil. 1725. Attorney Gene- 2 . 
ral and Hooker, and Somner and Hooker, 2 Will. Rep. 338. eee way 

46, A Will was begun, and ſeveral Legacies were given to the next either Way, 
of Kin, and alſo to the Executors, and then at the Beginning of the at ak 
next Sentence the Will ſtopt, and was left unfiniſhed. And per Lord Ibia . 
Chancellor, the Teſtator having given the Executors a Legacy, it is 
moſt likely he would have given away the Reſidue from them, and 
therefore decreed the undiſpoſed Reſidue to be diſtributed according to 
the Statute of Diſtributions. Hl. 12 Geo. 1. Knewell and Gardiner, 

G1lb, Eg. Rep. 184. | 

47. The Intent of the Statute of 1 Fac. 2. cap. 17. ſect. 7. was 
plainly to put the Mother in the ſame State and Condition with the 
Collaterals, who before ſtood on the ſame Footing with the Father, 
ſo that whenever ſhe is intitled they ſhall have an equal Share with 


her, Per Cur”, Eaft. 12 Geo. 1, Keikoay and Keilway, Gilb. Eg. 


Rep. 190. | 
Vo T. II. — ii. LAS. 48, If 


* 
* a. - 
8 FIC 


Executors and \Adm 


48. If one dies without a Wife, leaving Children, they have the 
whole; if without Children or Wife, leaving a Father, then ſach Fa- 
ther has the whole; if no Father but a Mother, then to the Mother 
and next of Kin; if without Child, but a Wife and a Father, it goes 
in Moieties between the Wife and the Father; if no Father but à Mo 

ther, then that Moiety, vrz.' the Moicty remaining after the Wife's 

T3 Moiety, between the Mother of the Inteſtate and his next of Kin, ag 
'* ' Brothers and Siſters, Nephews and Nieces, the Repreſentatives of the 
deceaſed Brother. Per Cur”, Eaſt. 12 Geo; 1. in the Caſe of Kejhygy 


1 Rap. and Keilway (a), Gilb. Eq. Rep. 190. | 
. C. ſtates it | * Fe. 4 JEE 4; 
thus: 7.8. died inteſtate, leaving a Wife and no Child, and leaving a Mother, three Brothers and a Sifter, and 
two Nieces, the Children of a deceaſed Brother, and poſſeſſed of a perſonal Eſtate. *- And the Queſtion being 
touching the Diſtribation thereof, it was admited pcr ommes, that the Inte/late's Wife was to have one Mojety of 
his perſonal Eſtate by the Stat. 22 & 23 Car. 2. cap. 10. 1 that the only Dithculty was as to the remaining 
Moiety, whether the Inteftate's Mother, as the next of Kin, ould have it, or whether the Teſtator's Brother; and 
Siſter, &c. ſhould come in for their Shares equally aut the Mot ber? Objected for the Mother, That by the Sta- 
tate of Diſtribution the Motber, as next of Kin, was intitled to this remaining Moiety juſt as the Fa her would 
have been, and that the Brothers and Siſter, &c. could not be thought to be of equal Degree of Kindred to the 
Inteſtate with the Mother; to which the Court agreed. Then it was inſiſted that this Caſe was not within the 
Stat. of i Jac. 2. cap. 17. fit. 7. but reſted upon that of Diſtribution, Car: 2. by which the Mother, as next 
of Kin, took one Moiety, and the Wife would be inticled to the other ; but Lord Chan, King decreed con- 
trary ; holding the Intention of the Stat. of Far. 2. to be that in every Caſe where after the Death of the Father 
the Child dies without Iſſue, if there be no Wife the Child's Brothers and Siſters ſhall come in equally with the 
Mother as to the whole, and that where the Mother before that Statute came in fr Half, there the deceaſed 
Child's Brothers and Siſters ſhall now come in for a Share of that Moiety, and that as the Intention of the 
Stat. of Fac. 2. was iH Prejudice of the Mother, ſo, in the principal Caſe, the Words were plamly againſt her, 
they being, That if after the Death of the Father any of the Children ſball die without Wift or Children, thin 
<< the Brothers and Sifters, &c. ſoall have their Share with the Mother.” Now here one of theſe Contingencies 
has happened, and therefore the Brothers and Siſters ſhould come in with the Mother. —2 Fill. Rep. 343. 
Eaſt. 1726. Keylway and Keylway, S: C. in totiaem wirbis, with MS. Rep. and adds, that Lord Chancellor admit- 
ted that if the /vtefate Soul have a Child and no Wife, and a Brother and Mother, in ſuch Caſe neither the Bro- 
ther nor Mother would have any; Part, but the Chi/d Gould take all, becauſe originally the Linea! Deſcendants 
the Children, ſhould be preferred before the Lincal Aſcendants the Father or Mother, — the Lineal Aſcerdants the 
Father and Mother ſhould be preferred to Collateral Deſcendants the Brother and Siſter; but thi beir g altered by 
the 22 & 23 Cor. 2. (6) his Lord/hip decreed that the Mother of the Inteſtate J. S. ſhould come in for no more 
than her Share of the Moiety of the perſonal Eſtate with the /zte/tate's Brothers and Sifer, and the tao Nieces 
the Repreſantatives of the deceaſed Brother. Ibid. 346. The Reporter ſays, by way of Note, that this Caſe was 
affirmed to be Law by Lord Chan. Hardvicke in the Caſe of Stanley v. Stanley, 15 May 1739. Jbid. 347.--— 
S. C. cited arg* 1 Abr. Eg. 253. 5 (3) Before this Statute they diſtributed 
firſt among the Lineal Deſcending Line as Children, then they took the Linea/ Aſcending Line as Father and Mo- 
ther, and then the Collateral Line as Brothers and Siſters —Per Cur", in S. C. Gilb. Eg. Rep. 189. 
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O i: Sal. 49. An Eſtate pur aufer vie, when limited to Executors, is a 
464. and perſonal Eſtate, and as ſuch diſtributable (c) within the Statute of Di- 
22 370. ſtribution. Cited per Talbot Solicitor General, Mich. 1726, in the 
Pickerime in Caſe of the Duke of Devon and Atkins (d), to have been ſo decreed 
2 fs, by Lord Cowper, 2 Will. Rep. 382. tein TH 
ach an Eſtate | | 
= diſtributable by the Stat. 22 & 23 Car. 2. cap. 10.—However, tho' in the Spiritza/ Court an Eſtate 
pur auter vie be not diſtributable on account of its being a Freehold, yet it ſeems as if in a Court of Equity it 
ſhould be diſtributable, and that the Adminiſtrator ſhould be taken to be a Truſtee for general Legacies, if any; 
and if no Will, then for the next of Kin: And as the Adminiſtration may be granted to one only as principal 
Creditor, he ought not to go away with the Reſidue of the Eſtate pur auter wie as Adminiſtrator. —2 Vill. Rep. 
82. by way of Note.— An Eſtate par auter vis is diſtributable in Equity, tho' not in the Spiritual Court, it 
ing a Freehold ; decreed by Lord Chan. King, Hil. Vac. 1730, in Caſa Witter and Witter, 3 Will. Rep. 99, 
10z.—Vide the Stat. 14 Geo. 2. whereby an Eſtate pur auter wie being undewiſed, or in Part applied to the Pay- 
ment of Debts according to the Statute of Frauds, ſhall be difiributed in the fame Manner as ferſonal Eftate— 
3 Salk. 137. 8. C.— i Lord Raym. 96. S. C.—Comb. Rep. 388. S. C.—And Caſes in B. R. Temp. M. 3. 103. 
S. C. ö | (%) In this Caſe Ning C. ſaid, that an Eſtate pur auter vie was 
per ſonal Eſtate. Bid. 381, 382. 1 | | 


And per bis 50. The Occaſion of making the Stat. 22 & 23 Car. 2. cap. 10. was 


—_ IT to put an End to the Controverſy between the Temporal and the Spi- 
Eon of me. ritual Courts. The Ordinary before took Bonds from the Admini- 
king this Sta- ; ſt rator 
tute was to Nenn | . ok * 
put an End to the long Conteſt which had been betwixt the Temporal and Spiritual Courts, for when the Siri. 
tual Courts ordered any Diſtribution, or Bond to be given by the Adminiſtrator for that Purpoſe, the J. erporal 
Courts ſent a Prohibition, being of Opinion that the Adminiſtrator had a Right to all, and that the Spiritual 


2 Con 


* « 


— —— — 
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Aratqr:to make Diſtributian, and thoſe Bonds were at Law adjudged Court yy 
void, und the: Adminiſtratoriintitled to all the | Eſtate. But * 
this Statate takes away the Adminiſtrator's Pretenſions (which be be- and ſo this 
fore had made veith Suceeſi) of retaining the whole. Per Lord Chan. N 
ne pans 1727. 'in- Caſt Edwards and Freeman, 2 Will.: Rep. 447, _— > 
448. MEI x 0099 ene eee Practice of the 
Spiritual 

Court, blech olaceetal 90 order Pilates as ; often 2 a2 the Common Law Coutts did no? prohibit them; and the 
AR intended to makd tht Chili Proiffon equal'y which vas agreeable to the Civil Law, where Goods meveable 
and immoveable, (i e. 1 confidergd as the ſame, tho' our Law would never let the Civil Law meddle with 

1H The End and Intent of the Statute of Diſtribution was to make the Proviſion for 
ail the Children of n e ab could be eſtimated, e en 
ought t to do for all his Children. Pe- — ibid. 4300 440. 


F. The Statute of Diſtribution does not break into any Settlement 
„dich has been made by che Father, but only meddles with what is 
left undi pa ofi by: hin ; it takes away nothing that has been given, 
however uequas; or: lu mach ſoe ver that may exceed the Remainder of 
the perſonal Efldtelleft iy ube Inte/tate. Per Raymond C. J. Hil. 1727, 
in the Cale of Edwards. and Freeman, 2 Will. Rep. 443. 
i 524: The Right to the diſtributive Share on the Stat, Car. 2. veſts The diftiba- 
immediately. 0n-the Inteſtate's Death. Per his Honour, Hil. 1 1727, — * — 
ia the Caleb off Eduards and Freeman, 2 Will Rep. 442. +, Reſolutions 


does not in all 
Fyents veſt in the the % dle T. elators T Death, becauſe if thete be a Poſthumous Child, ſuch Child ſhall be let 


in for its Shake, tho! not fv El ar the Traeftate's Death. Per Raymond C. J. in S. C. 14 446. 
21 R rr rr „ 
A. by Win dgctares his Intention to diſpoſe of his Houfhold 
Gad y hit Coditit;: and deviſes the Reſidue of bis perſonal Eſtate 
not diſpoſed of, nor reſerved to be diſpoſed of by bis Codicil, to his Wife. 
Afterwards, the Teſtator makes a Codicil without diſboſing of his Houſhald 
Goods thereby 3 the Houſhold Goods ſball not go to the refiduary Le- 
gatee, but according to the Statute of Diſtribution. Per Lord Chan. 
King, Trin. 1730, in the | Cale of Sir Fermin Davers et ar and 
Sir Fermin Dette et al, 3 Will. Rep. 40. 
54. If one dies inteſtate. >vithovt Iſſue, Brother or Siſter, but ſeye- 
ral Brothers and Siſters Chidren, viz. one Nephew by a Brother, and 
three Nephews and two Nieces by a Siſter, theſe ſhall take per Capita 
and not per Strrpes, becauſe all equally of Kin. Trin. 1730. Davers 
and Dees, 3 Will. Rep. 5o. 
55. A Papiſt may take within the Statute of Diſtribution, In the 
Cate of dying inteftate, it is the AF of the Law (a); is is the Legi/- (a by the 
lature that gives theſe diſtributary Shares to the Widow and next of 2 
Kin; it is a Succeſſion ab inteſtato to a perſonal Eſtate, ſimilar to a De- that a Papi? 
ſcent of Land, where an Heir, tho' a Papiſt, if above the Age of eighteen — _ 
Years and fix Months, may inherit; beſides, the Intent of the Sta- Tenant by the 
[tute of Diſtribution was, that the rn ſhould ſell all the Curt or in 
perſonal Eſtate of the Inteſtate, turn it into Money, and diſtribute it. _— - 
No it would be inconſiſtent that the Papiſt ſhould have a Share of be Editor. 
the Money /ef? by the Inteſtate, but not of the Money raiſed by the 
-Adminiſtrator out of the Tnteftate's Eſtate, Per Lord Chan, King, 
Trin. 1730. Davers et al' and Deues et al, 3 Will. Rep. 48, 49. 
56. Whete the Wife was made Executtix, and a conſiderable Le- 
gacy deviſed-to her, yet the Proof being ſtrong that the Teſtator in- 
tended the Surplus to her own Uſe, the ſame was decreed accordingly, 
both at the Rolls and in . Hil. 6 Geo. 2. Hatton and Hatton, 
2. New Abr. 426. 


7. Sir Jeet Yep, (N 20, 1736.) ſpeaking of the Caſe of 
Der ds Munt, 1 Vern; 473. and Abr. Eg. 1 Vel. 243. (D) Ca. 1. 


ſaid. 
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ſaid, Ic had Wem often 
6 that he had looked into all the Proceedings, 
Thing p 


the Conſent. of her Mother; and makes — 


ſed of, the Queſtion was, Who 


next of Ein? And by the Court, after; 
it ſeems the Reſidue muſt be diſtributed as veſted in the Executrix 
only as a Truſtee for the next of Kin Tis cettain there is no Differ- 
ence whether a —— or Strangers is made Execùtrix, ſor, if the 


and therefore, without ſome conttary 
Indication of the Teſtator's Mind to give only ſuch: particular Legacy 


that that Caſe turned pon Fraud; hue 
and there: Was no ſuch 
ptetended, but the whole turned upan this: That as the Exe. 
cutors Leglcy was given for their Cure, unleſs ſuch Care was to turn 
to the Benefit of others, and not of es, the Will would be 
abſurd; and therefore it neceſſatily followed, that the Teſtator deſigned 
them only, to be Truſtees. for the next; of Kin; and tho no ſuch De- 
claration Was made, yet the being giuen generally, the Law 
made the ſame Conſtructiop, and it was for ahtir Care, it being impoſ- 
ſible to imagine that the Teſtator would. ive a Degen Lede if} he 
intended the Executors. ſhould abe | dle. MS. Netes, Feb. 20, 


1736, | 1 
58. A. made hie Will O'S . Wise, 4 three 
Otandchiüdten by Another . ee is * the In- 


come and Profits of all Ris real and perſotjal/Eftate Abr Her Life, and 


after her Deceaſe, he deviſed un Annokty'® 207'\@Yegr to his Davph- 


ter for her, Life; and deviſed ſome other Legacies "tothe! Children of 
his deceaſed Dau ghter, ſome 8 a certain Age, others on their 
Marriage Knete, ant) one to nis Daughter her Marriage with 
Executrix, but if (he 
died in the Life of her Paughter, then be made the Daughter Execu- 
trix. And as the Reſidue, after tHe MothertouDeath, was not. diſpo- 
ſhould baye & hbethet the Mother 
as Executrix, or it ſhould: be divided as a xeſultings 1 gun smongſt the 
both Sides, 


Executrix has a Lega 
Court is, that tis 2 


255 en Gmply. and abſolutely, the Law of this 
or her Trouble in managing the Adminiſtra- 
tion, and if it ſhould; not gu in Reſtraint of :any further Claim, but 
the Exccutrix ſhould take the whole, ſuch a would: be*ubſurd; 
Evidence, its Weed upon as an 


to the Executrix for her own: Uſe, and ſo ſhe © B62 a Truſtee for 
the Reſidue. Indeed there have been ſome Diſtinctions on this Point 
made; as where a Man deviſes a ſpecifick Thing to his Executor for 
Life,” and after his Deceaſe to another for Life, and ſays nothing of 
the Reſidue, there the Deviſe tothe Executor goes only by way of 
Exception (a to the Intereſt deviſed over, and as it was abſolutely neceſ- 
ſary to make the firſt Deviſe to the Executor to ſupport the ſubſe- 

uent Remainder; there the Deviſe to the Executor has not been 


looked on as a Satisfaction for his Trouble, but only to introduce the 
ſucceeding Gift, and ſo does not 


ouſt the Executor of the Reſidue of 
the perſonal Eſtate; and ſo. was the Caſèe of the: Duke and Dutcheſs of 
Beaufort, and Mackworth and Lewellin, Mich. 1734, before Lord 
Talbot, where A. deviſed a Term of twenty-one Years for three Years 


to his Executor Herbert Mackworth, paying 30 l. to B. which was the 


full Value of the Term for three Years, Remainder to C. if he ſhould 


live to the End of the Term; and it Was held that the Reſidue of the 
Term, on the Death of C. belonged. to the Executor.—But, in the 


preſent Caſe, there is no ſuch Intention to be colledted; the Teſtator 
s deviſed the Profits of his real and perſonal Eſtate to his Wife for 


i her Life, and has given ſeveral ſpecifick Legacies, which may poſſi- 
' bly veſt in her Time, ſome muſt, as thoſe of Marriage with Conſent ; 
the Annuity 'of 200% is to take Place after her Deceaſe, not as a Re- 


moinder 
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mainder of the Eſtate given to her, but as a Charge to ariſe out of 
the whole; the former Legacies go in Diminution of her Intereſt 
under the Will on the Contingencies they depend upon, but muſt be 
aid whether ſhe lives or dies; and the latter is an abſolute Annuity 
independent of her Intereſt whenever ſhe dies; ſo that the Deviſe to 
the Wife is a ſimple Legacy to her and a beneficial Intereſt, and if 
the Limitation for Life does not confine it to that Time, 'tis of no 
Eff. ct at all; and therefore decreed the Reſidue, after the Wife's De- 
ceaſe, to be diſtributed, 7, e. one Third to her, another to the Daugh- 
ter, and the remaining Third to the Children of the deceaſed Daugh- 
ter. — There was another Queſtion in this Caſe, which was this, 
The Teſtator and his Wife being at their Marriage willing to keep 
their own Eſtates, covenanted, that if the Huſband died inteſtate, the 
Wife ſhould not take out Adminiſtration to him, nor have any Part 
of his perſonal Eſtate; and it was urged, this ought to exclude her 
from a diſtributive Share. Sed per Cur', The Covenant intends a gene- 
ral Inteſtacy, when an Adminiſtrator would be neceſſary, where the 
Huſband makes no Diſpofition of his Perſonalty, but here it's diſpoſed 
of; the Executrix has every Thing not ſpecifically deviſed in Truſt for 
the next of Kin, and ſo much of it reſults back to her as ſhe is intitled 
as Wife, and there is no Pretence for calling this Truſt Eſtate reſult- 
ing to the Kindred an Inteſtacy, any more than a reſulting Truſt of 
Lands after Debts paid under a Deviſe. Geb/all and Sormaden, 20 Feb. 
1736, at the Rolls, MS. Rep. | 

59. Mary Scarlet had a Legacy left her by Oſborn her former Huſband, 
and after intermarried with Milliam Scarlet, and died; then Milliaim 
Scarlet, her ſecond Huſband, took out Adminiſtration to her, but died 
before he received the ſaid Legacy; and the Defendants Bullen and his 
Wife, took out Adminiſtration to him, and received the Legacy, 
which was now demanded by the Plaintiff's Bill as Adminiſtrator de 
bonis Non of Mary Scarlet, And the only Queſtion was, Whether 
the Legacy belonged to the Plaintiff in that Right, or to the Defen- 
dant as Repreſentative of the Huſband W:lliam Scarlet. Attorney 
General for the Plaintiff, But the Lord Chan. Hardwicke thought 
it ſo clear, that he would not permit any one to argue it for the De- 
fendants; and per his Lordſbip, This is a plain Caſe, taking it as it ſtood 
on the old Statute of Adminiſtrations, for thereby the Huſband was 
intitled to Adminiſtration if he ſurvived his Wife; and as it ſtood on 
theſe Statutes, nobody could call him to an Account for the Effects, 
for the Party was to adminiſter for the Good of the Soul, but not to 
make a Diſtribution ; but by the Stat. 22 & 23 Car. 2. cap. 10. Ad- 
miniſtrators are liable to make Diſtribution, one Third to the Wife of 
the Inteſtate, &c. yet upon the Penning of that Statute, tho' no No- 
tice was taken of the Huſband being Adminiſtrator of his Wife, yet 
it was held not to be within the Act, for no Perſon could be in equal 
Degree to the Wife with the Huſband, and ſo he was not ſubject to 
the Statute of Diſtributions; which Matter is explained by the 29 Car. 
2. cap. 3. ſect. 25, which ſays, the Huſband may demand Admini- 
ſtration of his deceaſed Wife's perſonal Eſtate, and recover and enjoy 
the ſame, as he might have done before that Act, which was before 
that Act as his own Property; and if before the Statute of Diſtri- 
butions, the Huſband had died before he had called in the Effects of 
his Wife, and any other Perſon bad taken out Adminiſtration to the 
Wife, he would have been a Truſtee for the Huſband. So in the 
Caſe of Cart and Reves in Lord Macclesfield's Time, it was held that 
an Adminiftrator de b9nis Non of the Wife was a Truſte: for the Re- 
Vol. II. 9 preſentative 
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preſentative of the, Haſband ;1 therefore; tho“ in Point of Law * 
Plaintiff may be Repreſentative of the Wiſe, yet che is only a Truſtee 
for the next of Kin to the Huſband, and. then the Plaintiff, by: bring. 
ing this Bill. againſt his Cu] gue Truſt, has been guilty of 5 Breach 

of Truſt, fo his Bill muſt be diſmiſſed. with Coſts (a). Humpreys 

%, Adminiſtrator of Mary Scarlet, and = et Us Adrainiſtrator of 


2 Fern. 302. 


Cary and Tay- William Scarlet (b), MS. Rep. 
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Vide P. FRY A Poſthumous Child ſhall de intitled within 44 PT I Tac. | 
2. cap. 17 ſedt. 7. 10 a Share in a Brother's or Siſter s s perſonal Eſtate 
as if ſack Child had been born in the Life-time of the Brother or 

Sifter. Hil. ad. m__ wed * lde 1 in Bermrs 1 


() what all be eſteemed an-Advancement 
% Within the Statute 00 to be brought. into 
. 2. ca. 10. Dotchpot. | 


. had four Daughters, A. B. C. 664 D. and by 1 Will devi- 
* {ed to A. 10001). and by the fame Will deviſed to them 1 500/, 
apiece for their Portions, which ſeveral Sums of 15004. were to be 
raiſed out of a real Eſtate deviſed by his Will for that Purpoſe, Af. 
terwards A. married in FJ. S:'s Life-time, and J. S. gave her 4000 J. 
as a Portion. J. S. made his Wife Executrix, and g ave her ſome Le- 
gacies, but made no Diſpoſition of the Sarplus 0 of his Eftate. Lord 
Keeper decreed that the Widow muſt diſtribute the Surplus; alſo 
decreed the Portion to be btought into Horchpot, and B. C. and D. 
to have the Benefit of it, but not the Wife, and 15001. of the 3000. 
coming out of the Land, there is 2 500 d. only to be bromghtt into 
Hotchpot, Hl; 1701. ' Ward and Haut, Nes, in Chan. 182, 184. 
2. M. who married H. and ſurvived him, had three Children, two 
Sons and a Daughter, and having, of of her own Eftate, given 1000l. 
to her Daughter in Marriage, died inteſtate, leaving thoſe three Chil- 
dren. And the Queſtion was, Whether the Daughter, who had re- 
_ ceived this 1000 J. ought to bring it into Hotchpot before ſhe ſhould 
receive any further Share of her Mother's perſonal Eſtate? And Lord 
Chan. King ſaid, It weighed with him that the Act of Diftribution 
6% Vide Ed. was grounded upon the Cuſtom of Lendon (d), which never affected 
Tara: ant. @ Widow's perſonal Eftate, and that the Act ſeems to include thoſe 
within the Clauſe of ozchpor who are capable of having a Wife as 
well as Children, which muſt be Huſbands only, and fo in this Caſe 
(tho without much Debate) his Lordſhip ruled that the Daughter 
ſhould not bring the 1000 J. which ſhe had received in her Mother's 
Life-time, into Hotchpot. 7 rin. 1726. hee and Frederick, 2 Will. 
6. 
5 5 . = 7 4 oY 5 S. on his (e) Marriage, covenants to fettle (within fix Months 
” Cale after Requeſt, &c.) all his Lands in B. &c. (inter al) for raifing 
at large. This Daughters Portions, viz. if but one Daughter 5000 J. if more 6000). 
. . payable at tee or Marriage, *. to raiſe Maintenances for ſuch 


Advancement | 
pro tanto with- 3 Daughters 


in the Cuſtom 

of London, upon which Cuſtom (f) the Statute of Diſtribution was in a good Meaſure founded; and it can be no 
Trjuftice to the Child, becauſe it is left to the Election of the Child thus advanced, whether ſhe will co//«7c or 
not ; if the Child be content with what ſhe has received, ſhe may keep it. Per Lord wamrred ar 449. 
ide the Caſe of Holt and Frederick, P. Ca. +4 
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Daughters till: their Portions ſhould become payable, 80 J. per Annum 
if but one Daughter, Ad eds if Mere chem eds The 
Wiſe died leaving only one Child, a Daughter. No Settlement having 
been made purſuant to the Marriage Articles, J. S. afterwards mars 

ties a ſecond Wife, and ſettled great Part of the Lands compriſed in 92 
the Articles, without giving any Notice of the Articles, and had Iſſue 
of this Marriage a Son and a Daughter. J. S. died inteſtate; and his 
Widow (the Defendant) took out Adminiſtration to him. The 
Daughter by the f Wife being then eleven Years old, who having 

fince intermarried with V. E. they brought their Bill for tb eir diſtri- 

butory Part of F. S. s perſpnal Eſtate, but did not pray the 5000 1. 

This Cauſe having been often argued, it was at length decreed by 

Lord Chan. King, aſſiſted by Raymond C. J. the Mafter of the 'Rells, 

and Price J. That the 50004. ſecured to. the Daughter by the flit 

Wife; (tho on the Contingencies (a) of living to eighteen or being mar- . 
ried, and which hath ſince happened) muſt be brought into Hotchpor ©), Pon. 
to intitle her to a Diſtribution. Hz. 1727. Edwards and Freeman, fion, when it 
2 Will. Rep. 435 to 449.— 4s to the Maintenance Money 80. an - 
Year, ſecured by the Father to Plaintiff the Daughter, they were of ment = 
Opinion, That this ought not to be brought into Horcbpot, no more de; as n 
than what is allowed or ſecured by the Parent for the Education of N 
my Deceaſe; ſo if it were upon the Contingeney chat the Child ſhould be living one, two or three l 
Inteftatr's Death. Suppoſe (in the principal Caſe) it were a Bond inſtead of a Covenant, or a Mortgage inſtead 
of a Bond, it would make no Difference, per Lord Chief Juſtice Raymond, who granted that it would be no 


Proviſion till the Contingency happens; and his Lordſbip agreed, that the Contingency ſhould be limited to ariſe 
in a reaſonable Time, which being at eighteen or Marriage, he held a reaſonable Time. id. 444, 445. 


4. The Words of the Statute of Diſtribution makes no Difference 
between a voluntary and a Marriage Settlement, but are of Settle- 
ments in general, Per Lord Chief Juſtice Raymond, in the Caſe of 
Edwards and Freeman, ibid. 444. 
F. A Proviſion for a Child by (5) Will is not an Advancement to be (5) Vide 
brought into Horchpot; for a Caſe may happen, that as to Part of the * 
tſonal Eſtate the Teſtator may die inteſtate; neither ſhall Land given 
Will to a younger Child; for a Proviſion to be brought into Hotchpot 
muſt be ſuch as is made by an Af in the Teſtator's Life-time, and not 
by Will. Per his Honour. Ibid. 440. in S. CO. 4 
6. If the Father ſettles a Rent out of Lands upon a younger Child, 
this is an Advancement. Per his Honour, Ibid. 441. 
7. If the Father by Deed ſettles an Annuity upon a Child, to com- 
mence after his Death, this is an Advancement pro tanto (c); and his (5) le Hencur 
Honour ſaid, that by the ſame Reaſon a Rewer/jon ſettled on a Child, f Sus 
as it may be valued, is an Advancement alſo. Tbid. 442. . 
8. A Proviſion within the Statute of Diſtribution, for a Child 74a. 445. 
need not take Place in the Father's Life-time; a future Proviſion 5 & Ray 
is a Bar pro tanto; and a Portion aſſured or ſecured to a Cuild, tho * . 
in futuro, is a Proviſion according to its Value. Per his Honour. 
Vid. 7 | 
9. If the Father covenants with Truſtees to pay a Child 100 J. a 
Week after his Death, as ſuch Covenant would have been plainly : 
good, ſo would it have been a Proviſion within the Act. A Cafe put 
per Raymond C. J. bid. 445 * | | 
10. A future Proviſion is within the Act, but an Annuity for 
Maintenance and Education is not to be brought into Hotchpot. Vide 
1 Abr. Eg. 254. Mich. 1725, in ſaid Cafe of Edwards and Freeman. 
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100 l. if living 


448 Executors hid Adminiſtrators. 


11. J. S. had ſeveral Children, and in his Life-time advanced in 
Part one of them. This Child died in J. S.'s Life-time, leaving Tſue; 
afterwards FJ. S. died inteſtate, poſſeſſed of a conſiderable perſonal 
Eſtate. The Iſſue of the deceaſed Child muſt bring into Hotchpot 
what their Father received in Part of Advancement, as he, if living, 
muſt have done, in regard the Iſſue ſtands in the Place and Stead ot 
the Father, and a Claim under him, and cannot be in a better Condi. 
tion than their Father, if living, would have been, and had claimed 
his diſtributive Share. Admitted by Mr. Solicitor Talbot as Counſel 
for the Children of the deceaſed Child, Mich. 1729. Pround and 
Turner, 2 Will. Rep. 560. 

12. Caſe upon a Bill brought by Conſent for the Opinion of the 
Court, was, that the late T. Lutwich, Eſq; having purchaſed an 
Houſe, &c. at Turnham Green, (which was Copybold and of the Cuſtom 
of Borough Engliſh) afterwards died inteſtate, leaving two Sons and 

ſeveral Daughters, and the younger Son brought his Bill for a diſtri. 
butive Share of his Father's perſonal Eſtate, Sc. Infiſted for the 
Defendants the other Children, that he ought to bring this Cofyheld 
into Hotchpot, upon the Authority of the Caſe of Pratt and Pratt. 
Decreed in Point by the Maſter of the Rolls 11 May 1732. And two 
Queſtions were made upon the Stat. 22 & 23 Car. 2. cap. 10. Firſt, 
Whether by the former Part of /eF. 5. in the Statute, a younger Son, 
having Lands by Deſcent, is to bring into Hotchpot ® And Secondly, 
Whether the latter Part of the Clauſe, which provides that the Heir 
at Law ſhall have Diſtribution, notwithſtanding Lands deſcended, &c. 
regards the Heir at the Common Law only? And Lord Chancellor as 
to the firſt Point held, that the younger Son, having Lands by Deſcent, 
as in this Caſe, was not obliged to bring them into Hotchpot ; and that 
the Heir at Law in the latter, meant the Heir at the Comnon Law, 
tho' that Point, he ſaid, was not neceſſary to determine, inaſmuch as 
he thought, upon the firſt Part of the Clauſe, the younger Son, by 
having Lands by Deſcent, by the Cuſtom was not barred of an equal 
Share of the perſonal Eſtate with the other Children. As to the Caſe 
ot Pratt and Pratt, his Lordſhip declared he had a great Regard and 
Deference to the Opinion, and the Judgment thereupon given, but 
that however he muſt be guided by his c Judgment and Conſcience. 
26 Mar. 1735. Lutwich and Lutwich, Vin. Abr. Tit. Executors, 
(Ee 0.) C0. 1h 
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(9) Concerning the Power of an Executoz. 


1. A Teftator may make his Creditor Executor, and then the Law 
(a) But the gives him a Preference (a) ; and not only fo, but the Law al- 
Debt of the lows this Executor to give any other Creditor, in equal Degree, a Pre- 


Executor muſt . —_ 
ay agen ference (b), It is true ſometimes Chancery will interpoſe, becauſe theſe 


Degree with Powers may be an Inlet to Fraud, but it will neyer take from the 


ey Eine 7 Executor himſelf this Preference the Law gives him. Per Lord 


t en he may Chan. Parker, Eaſt. 8 Geo, 1. in Caſu Cock and Goodfellow, Lucas“ 
prefer himſelf Rep. 49 6. 


according to 

the Rule of In Æguali Jure Melior eft Conditio Pefſidentis. Wentwworth's Office of Executors 142. 

(6) S. P. in Wentxworth's Office of i xecutors 142. But if the Debt of the one be payable at a future Day, 
and of the other preſently, the Executor cannot prefer ſuch future Debt and pay it before the Day of Payment 
comes, and leave the other unpaid ; but after the Day happens, he may prefer either, unleſs in Caſe of a Suit 
commenced before the Day; and Wintworth even thinks that a bare Demand of the Executor before the 
other Debt becomes due prevents the Preference, tho' contrary to Defter and Studert, but ſays he lays it not 
down percmptorily. 
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that an Exe- 
bin, NY of:B. and 8 lubjeR 3 _ . 

His, Hanaam ſaid, That Notice of the Will andoof the Deviſe of — I e Tü of 

Term ton third Purſon was nsthing for evety Perſon; buying: of an 2 Term to A 

Exteutot named, muſt, of Neceſſity, have Notice, ſo u F No- that pag 

tice Were de ih» Hindrancm hen no Executot could ſell ; and to the Caſe of 

put every Furchaſer of A Leaſe from an Executor to take — Account 2 Handle (a) ; 

of the Teſtatot's Debts; is not nn, nor has he an Means 4 Aab. 170. 

diſcaver them ; on the contrary, a the Teſtator's perſonal Eſtate is li- we that, 

able to the Nebtꝭ, this Leg — — ) of, Neooſſity be liable god ©» —— 

therefore may be ſold by the Executor. If Equity were otherwiſe, it have been re- 

would be à great Hindrance to the Payment of Debts and Le gacies, . — 7 — and 


a) ls by. rr won erg ee ee 


conveniencies, If Id lt a Term for an Under- Value, woe 


or to one who bes Notice that there are no Debts, or that” Ae e . Din | 


are paid, being his Honour admitted, might be another Conſideration, 3 and 


nd ſuth in the; preſent Caſe, he diſmiſſed r, . J, 


5 but there. 
the Bill.  Trin. 1727." wer and Curbet, 2 "Wil Rep. 148. das vo other 
Remedy but 


aint the * es recover the Valut thereof,” If were be faficient AMR "for the Payment of Debes. 


. = it TR : . pen * Where v Rye ver * 
derm by an Bxeoutor ** eld to good, a refadunry or /pec e 
bis Remedy againſt t the eber But that Decree ** Appenl, ever 0 ſed by by the Houſe 0 — ute 


4. K Fic walk of Taue poſſeſſed of Katt Leaſchotd Houſth 
among other 'perfonaf Fitate in 16997 deviſed ans Third of all bis 
rJanal lat to bis N. fe, "another. Nee "to Bit Chill, and bis own 
e bird to M. his Wife for "Life, ecmaitider Fo ſuch of 
{5 . 4 24 * Iiving at * Death; and having g made 
1 xecutrix, appointed B. Yor 19h the Will,” giving bim 16 L 
for his Care in Fele the Will performed, and died. SM 510 all the 
Leaſehold Houſes to ſaid B. and then che died; whereupon 12 Who 
was the only Child Mving at the Death of M. brought her Bill to 
have the Benefit of the Term, infiſting” that this differed from the 
Caſe of Euer and Corbet (6); bur it a pearing by the Inventory, that (3) Ca. 2. 14, 
the Debts could not be paid without” e Leaſe, of Part of the Leafe- Page 
hold Houſes, his Honour diſmiſſed the Bil "TE, 8 f 1723. Burting () And his 
and Stouard,” 2 Will. Rep. I 50. 2 ; | 2 . 
| f at chi Caie 


was not openers: the Caſe of Fever and 65 33 n Arcifeh, not any particular Leaſe, was 
deviſed to the Children, as in Ever and Corbet, but 12 a third of his perſonal Eſtate in general. 


2 151. . 108 | 
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4. Bond was put in Suit Sink an „ Barattoe, who. pleaded Plone 
Alniniftravit, that he aut a Bond Creditor bimſelf, and od paid bim- 
ſelf. On the Trial it appeared there was an Interlineation of 50 l. 
after the Bond was executed, ſo at Law the Bond was void. Now - 
Application was made, that tho the Bond be void at Law, yet it may 
be conſideted as good in Equity, for vchat it was really given. And 
Lord C. King ſaid, That this, at moſt, can be but a Charge by ſimple 
Contract; for you yourſelves have deſtroyed its being a Bond; ſo it is 
as if it never had been; and ſo can be no Bar to the Payment of 
a Debt of a ſuperior Nature, | Trip. 11 ard Ty) _ Were Laier 
n Chan. e 
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5. An Exceutor, 1 a dye Truſtee, nd the” there: be 4 refiduery 

1 is intitled to ſue for was ſonal Eſtate n Hqwity a8 well 

WE Law, unleſs che (guy gur will oppoſe it.. Hi. Har. 

Y 15 Per by way of Navy. To 4 the Caſe Lent e 
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5 80 ;oritore-aj6 d prope? Parfeurthat by Law have a — — 

diſpoſe of th Teſtator's perſonal Eſtate . Perſonal Eſtate may be 

 cloathed with ſuch à particular Truſt that it is the Coors ih 

ſome Cafes, may-require-a Purchaſer of it to beer the Money-rightly 

applied. But uten there is ſome ſuch particular Truſt, or a Fraud 

In the Caſe, it is impoſſible to ſay but the Sale of the perſonal Eſtate, 

ben made by un Executor, muſt ſtand; and that after the Sale is 

made, the Creditors cannot breaks in it. Per his Honour | 

e in 115 Caſe of Bier” and"Merryman; e „81. 
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IF there are two Execators Creditors to the Teftator, ayd pM Hs Hr 


not ſuffer him to ret * his Companion. , Garner 
(%) Quere- "Tony ga 8 as „Ae ih 


„ el, en l i 
Decree was had againſt 4 Bebi ee bythe Plain. 
| | tiff for 400/, and the Inteſtate, oo” anger hee Was indebted 
, to the Defendant by Bond. The Inteſtatſe the Defendant 
| got Adminiſtration. And the Queſtion was, Wheths the Defendant 
could retain to ſatisfy his own Bond againſt this Decree, there bein 

no Aſſets to ſatisfy both? And held by Athins, Turton and Lechmere, 
Barons, that he might, and thereupon it was decreed, that the Defendant 
ſhould pay the Plaintiff, in Caſe be had Aﬀets, in the firſt Place. Powell 
Aarau, for that in Caſe t Party was ſued at Law upon a Bond, 
he could not plead nor give this Decree in Evidence to bar the Plain- 
tiff; and ſoit would be one Way at Lu, apd another Way here. 
But for it he was anſwered, that᷑ the Party might be relieved. by his 
Bill in vity, and have an Injunction. Doh 1693. Steſby and 

Porell in Scac', 1 Freem. Re 
Pres 3 , 2. If J. S. be indebted by 15 Bad in AR» to 4. to which Ploin- 
EIS tiff is intitled as his Repreſentative, and in-1300/. to B. the Defen; 
dant's Teſtator, for which J. S. and, C. were —8 8 JS. makes his 
Will, and thereof B. and D. Executors, and deviſes his Lands to them and 
_ their Heirs, Share and Share alike, ta be fold for Payment of his Deb 
The Executors employed the greateſt Part of his (J. S. 's) perſonal Eſtate 
in Payment of a Mortgage of 2000 J. charged on the real Eſtate devi- 
ſed for Payment of Debts, but Rept it on foot and took an Aſſignment 
thereof to themſelves. And J. S. had alſo a Bond taken in B.'s Name 
for Money due to F. S. Plaintiff brought his Bill againſt the Exe- 
cutors of J. S. for a Diſcovery of Aſſets, and to have a Satisfaction 
of his Debt. B. in his Anſwer inſiſts to retain out of the real Eſtate 
when ſold, and alſo out of the perſonal Eſtate, to pay his own Debt. 
The Cauſe went on to a Hearing, and a. Decree. was obtained for an 
Account; and then B. died, having made his Will, and Defeadant M. 
his Wife Executrix, (who was before Executrix of C. the Co-Obligor 

with J. S.); and the Caſe was revived againſt | her. Per Lord Keep. 

Wright : An Executor of an Executor may retain, but not in this Caſe; 
the Land being deviſed to the Executors, Share and Share alike, makes, 
as his Lordſhip thought, a Tenancy in Common ; but here the Executor 
of the 2 is not the Executor to the firſt 7. ator, and therefore 
| 5 cannot 


3 
«» 


Exerntors. and . Ami „erer. 
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"Ft * 
cannot retain ; — the Aſets are gone. And the Olio is 
now,” As to the rea Eſtate. And in Equity 4% Debts are e b (a) ; (e) Maxim, 
and yOu 6adigt prefer” yourſelf; and Equity ll rt A o W- - -: 
tainer- (5); and bel being only equitable Aſſets, you ought not to (8) Dacia. 
retain fo pay all, but only a proportionable Part; and as. to the Bord | 
you afe a Truſtee, and therefore that muſt follow the fame Rule. 
Mich. 1701, Hopton and Dryden, MS. Rep. 

3. It Was agreed; that both in Læw and Equity an Executor bay 
tetain for-his/2vbole Debt, when in equal Degree. 157 0 $, in. = 
Caſe. of Waring, and Danvers, 1 Will, Rep. 296. 

4. A. lent Money on Bond to B. who dying inteſhngs, C. took dot 
Adminiſtratien to him; after which C. dying, A. took out Admini- 
ftration de Boni; Non, Ge. to B. and it was determined (int 41) that 
A. might out of the Aſſets of B. retain for ſuch Bond Debt contracted 
before he took out Adminiſtration; and tho' A. happened to die be- 
fore he had made any Election in what particular Effects he would 
have the Property 15550 yet the Court ſuid, it muſt be preſumed he 
would elect to have his own Debt firſt paid; and this being preſumed, 
there would remain no Difficulty as to altering the Property; for as 
the Executors of A. were to account for the Aſſets of B. they muſt 
on the Account deduct to the Amount of the Money lent by 4. to B. 
Mich. 1720. Weekes and Gore at the Rolls, 3 Will. Rep, 184. in 
a Note. 

F. Plaintiff was a Bond. Creditor for 120 J. of Defendant's Teſtator, 

and brought his Bill to be paid out of the perſonal Aſſets of the Teſta- 
tor. And an Account was decreed, and the Maſter to ſtate any Thing 
ſpecially that he thought fit; A he reported that the Teſtator gave a 
Bond. to F. S. à Truſtee, for ndant his Wife and Executtix, to 
leave her 100 J. at his Death, if ſhe ſurvived him; and that ſhe; 

ſurviving her Huſband, claimed to retain this 100 J. out of the Aſſets, 

which created a Deficiency to pay the Plaintiff his 120 /. Objeted, 

That the Executrix cannot retain this 100 J. the Bond: being made to 
a Truſtee, tho ſhe might give Judgment to her Truſtee on this Bond. 

But that the Executer's Right of Retainer is where he cannot ſue, and 
therefore, for Neceſſity, ſhall retain ; ſo that here the Debts are to be 
paid in Average, as has been often decreed by the Maſter f the Rclis. 

But Lord Chan. King held, That tho' in Strictneſs of Law, in this Caſe, 
the Executtix cannot retain the Bond, not being made to herſelf, yet ſince 
ſhe may pay what Bond ſhe pleaſes firſt, and as it would be a vain, Thing 
for her to pay the 100 J. to her Truſtee with the one Hand and take: it 
back with the other, therefore this Bond ſhall be the ſame in Equity as 
if made to herſelf; and accordingly it was ruled that the Executrix wis 
intitled to the 100 J. by which Means but 5 J. remained to the Plain- 


tiff (e). Trin. 1725, Cockroft and Black, 2 Will. Rep. 2998. (c) drag 
porter 
yo (by way of Note); For in Hill and Undarecoed, Trin. 739. Lord Chancellor ſeemed not F fariaied with 
* nn. bid. 299. e 


6. A. FAR indebted by Bond: to B. and by another Bond to C. add 
leaves B. and J. S. Executors. B. intermeddles with the Goods, ang 
dies beſore Probate, and before any Election made to retain. + 
Whether as B, might have retained the Goods in bis Hands, hrs Ex. 
ecutors have not the ſame Pywer? Bat this Point beipg- waved, the 
Court gave no Opinion touching the lame. Eaſt. 1733. Creſt and 
Pyke, 3 Will. Rep. * | | 
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Y Executozs;: how fa beuten is Squity.( a). 
Noa 28 an Executor cutor on 'a ſpecial ecial Promil atop. er, age out of bv 1 5 
there be a Noce in Wriddig ſigned by him ior hie OA rr. as T9 OY 
{ct omit 242 w7oftot Sri 0407 ni rarts bog Wos x po 1 
1. IN the Caſe of Lindſey and Covill it was adthirted that an Exe. 
ner dr Adniniſirhtor, in ſomei Caſes, th he cummitteda De- 
vnſtaeit in aw, might be relieved in Equity LAs un Adininiitrator 
in London, before the. Fire having Leaſes of Houſes," Fr. And great 
dus of Affets, and beyond What would pay Debts and Legacles 
pald all as they were demanded]; and after the Fire coming, detfeyed 
the Houſes; which was the greateſt Part of his Aſſets; and then a 


Debs upon 4 Bond ſtarted up, and the Admifiiftrator Was“ relieved 
u Kg 1676; Execurors of Lady Croft and Tagen und 
Mi 19799088 V8 een | 
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il, 2 ini. . 1. q 7 15 $ uy © | 
od. A. the Teſtator, having 100b J. due upon a Mortgage, deviſed 
the Profi of it to B. (the: Defendant) for ber Livelibood and Muinte- 
nante and after het Death, without Iſſue, th the Plaintiff und made 
B Rxecutrix, and died. Plaintiff preferred hs Pill 20 come B. 75 
gau tim Security that the Money ſhould" be. hre 10 bi in"Cafe (be 
aul die without Tus; and it was ade a Quſtibn; Whether this De- 
viſe of the Money was good or no? The major Opinion of the Ba- 
ſeemel io be, that the Limitation over to Ae PhantifF” whs'void ;- but 
Lon Chuncellor gave no Opinion 3 "That rr 4 Coutt 
doth ſotmetimes compel Executors to gi, Seturiry for Le „ ye 
> ron acme cr dren and 4 M und abt! . 
Right 44 diftutable, as in this Caſe; or A len depends Epen « Contingent)! 
Bill diſmiſſed. Mich. 1078. Dingly and Diaghy,” 2 Frrem. Rep. 40. 
3. A. intruſts J. S. with Monies of his t Giſphfe df àt Itefeſt; 
then A. dies, Part of the Monies 'rempining in S. Hund undifpo- 
fed of; A's Executrin defires JB. l pu it out a eb 
Nate; The le deu, and the Security proves defeffive."? The Erecuttit all not 
Executrixber- make it good to the Plaintiffs, 'who were de Bave'# Share of the” Eſtale 
fled to a Share BY the Cuſtom of the Province , York, but againſt a Creditor ſhe 
of the Eſtate ſhould. So it is of Goods ſold bord fide to a Perſon: who becathe in- 
Plug. * ſolvent before all the Money paid. Mich. 1692. Gibbs' and Herring, 
Bid. ina Note. Prec. in Chan. 49. sl 28 * We 8711 116991 17 unge NIN il 
4. Where an ſixecu tor puts out Money withou?\rhe" Indenmity of a 
Doerer, if it be on a real Security, and one that there was no'Ground 
at that Time to ſuſpect, Lord Keep, Harcourt delivered it as his Opi- 
nion (tho' he ſaid it had not been ſettled) that the Executor, under 
ſuch Circumſtances, was not liable for the Loſs, and ſo ſhould account 
(3)FikP. for the Intereſt. Eaſt. 17 11. in Caſu Brown and Litton (5), 1 Will. 
_— 1. ee tt | 
nn ⁰(æ wd wurabel az Wik.o ak ca6/7 bo ag 9} ie” 
5. An Executor receives Money due on a Mortgage, and pays it 
away to his Teſtator's Creditors ; after which it appears that the 
Mortgage had been ſatisfied in the Teſtator's Life-time. The Execu- 
tor, on a Bill brought by the Creditors of the Mortgagor, was decreed 
to fund, tho' he had - before pald the Money away in Debts, (which 
he had not "otherwiſe Aſſets to pay) ; but the Exc may ſue fach 
Creditors: of the Teſtator as thro' Miſtake he paid, to make them 
refund, Decreed per his Honour, Trin. 1517, atid affirmed by Lord 
His Lordſbip Chan. Cæuper, in the Caſe of Pooley et al and Ray, 1 Will. Rep. 3 55. 
That e this was an hard Caſe, yet if the Plaintiffs had a Right to be repaid the Money which had been over- 


paid on the Mortgage, that this Right could not be overthrown by the Executor's applying the _—_— any 
A | anner 
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Manner he mould thinle fit, any more than if an Executor at Law ſhould recover a Debt, and pay the Teſta- 
tors Debts with it, and afterwards this Judgment is reverſed in Error, , the Executor mult reilore the Money to 

the Plaintiff in Error; and his havin paid it away in Debts of his 1 eſtator will not. excuſe him from paying 
it back ; 10 H there were. a Decree for the Executor to be paid a Sum of Money by the Defendant, and the 
Execotor, [having reteived the Money, pays it away in Debts; und ihen he Defendant; againſt wbom C. 
Executor had recovered the Decree, brings . and reverſes the Decree ; the Plaintiff, in the Appe., 

a e Defendant 


mall be reſtored to the Money. Secus if had delayed the Appeal, and. willingly ſtood by wh: 
the Executor paid away this Money to the Teſtator's Creditors, for this would. be drawing —— inte 
Snare 3 fer Lord Chancellor, who ſaid that nothing of this Kind appeared in the pre/ent Caie.. 
2114 18003-22084 SKA 1 51 Por 0 KOO hn ein NY Up 
6. An, Execytor brings a very frivolous Bill, which was diſmiſſed 
with, Cofts out of, Aﬀets ; the Executor was ordered to be examined on 
Interrogatories if he denies Aſſets, and ſo it was done in another Cauſe 
the next Day. Mich. 12 Geo. 1. Cole and Rumney, Seleft Caſes in 
Chan. 62. 6. | 
7. Equity will not compel an Executor to give Security without But in 
an Affidavit of Miſbehaviour or Inſolvency. Feb. 20, 1727. Dillon Sale a Rect: 
and Shaven, Vin. Abr. Tit. Executors, (B. c.) Ca. 25. TE. ene fl 
8. An Executor in Truſt who had no Legacy, and where the 77 * | 
ecution of the Truſt was likely to be attended with Trouble, at firſt 3 
refuſed, but afterwards agreed with the reſiduary Legatees, in Coofi- in needy c 
deration of one hundred Guineas, to act in the Executorſhip; and he NN * 
dying before the Execution of the Truſt was compleated, . his Execu- 2 
tors brought a Bill to be allowed theſe one hundred Guineas out of the 
Truſt, Money in their Hands, inſiſting that the re/iduary Legatees might 
as well make a Contract with the Executor, touching the Surplus, 
(which was their own Property) as the Teſtator himſelf, and that no 
Harm could: happen thereby to the Truſt Eſtate; but he ſaid, all 
Bargains of this Kind ought to be diſcouraged, as tending to eat 
bp the Truſt, and here the Executor had died before he had finiſhed 
the Affairs of the Truſt, wherefore the Plaintiff's Demand was diſal- 
lowed. | Mich. 1732. Gould and Fleetwood, at the Rolls. ——And it 
ſeems to be owing to this Fea/ouſy which a Court of Equity entertains 
of, an Executor or Truſtee, that if hey compound Debts or Moriga- 
ges, and buy them in for leſs than is due thereon, they ſhall not take 
the Benefit of it themſelves, but other -Creditors and Legatees ſhall 
have the Advantage of it; and for want of them, the Benefit ſhall go 
to the Party who is intitled to the Surplus; whereas if one, who acts 
for himſelf, and is not in the Circumſtances of an Executor or Truſtee, 
buys in a Mortgage for leſs than is due, or for leſs than it is worth, 
be ſhall be allowed all that is due thereon. See Salk. 155. Mich. 6 
Ann. Anon. Thus in the Caſe of Baldwin and Banifter, heard at 
the Rolls Eaſt. 1718, the Caſe was, a Mortgagor in Fee died, and 
the Mortgagee bought in the Mortgagor's Witc's Right of Dower. 
Decreed that the Heir of the Mortgagor, on his bringing a Bill to re- 
deem, ſhould have the. Benefit thereof on this Principal, that the 
Mortgagee is but a Truſtee for the Mortgagor after his Money paid. 
o in the Cafe of Powell and Glover, Mich. 1721, at the Rolls, 
where a Guardian compounded Debts. - Decreed it ſhould be for the 
Benefit of the Infant. 3 Will. Rep. 251, by way of Note. | 
9. A Father by Will gave a great per/onal Eſtate equally between 
M. his Wife and. his two Infant Children, and made M. one of his 
Executors,. and died. A Bill was brought in the Name of the Infant 
Children by a Relation as Prochein amy, againſt M. to have an Ac- 
count and Diſcovery of the Teſtator's per/onal Eſtate ; whereupon ſe- 
veral Relations of the Infants by the Father's and Mother's Side (nearer 
than the Prochein amy) made an Affida vit that due Care was taken of 
the Infants and of their Eſtate, with which they were well ſatished ; 
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454 FExeccutars. and . Adwinftratore. 
and that they believed this Suit Was exhibited rather out of Pigue 
than any real Concern for the Infants Benefie, there being à Sue in- 

ſtituted in the Shiritual Court by the Prochein amy's Son againſt M. 

4a upon A Marriage Contract alledged to have been made by her with 
bim. His Honour, upon Petition, referred it to & Maſter, who re- 
porting it to be ſo, the Defendant, filed a. ne Bill in the Infants Name 

by another Prochein amy, for an Account of the Infants Ejiate, in order 

that it might be improved; and now Lord Chan. King decreed that the 

former Bill ſhould be diſmiſſed, and the Prochein amy natned therein 

(% As to this pay the Coſts (a). Eaſt. 17 32. Da Ca and Da Oi, 3 Ill. Rep. 
Matter ſee 140. | 1 „ TH 18-44 | a N : We" 4 i: 3111 


the Caſe of 44A 15:8 | „ oa 
Turner and Turner, 2 Will. Rep. 297. | 
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And per Lord 10. It is a ſettled Rule, that a Truſtee or an Executar in Truſt 
co ſhall not have any Allowance for his Care and Trouble, (unleſs 
It is an H. there are ſome particular Words in the Will for that Purpoſe) eſpe- 
— Rule cially where there is an expreſs Legacy for his Pains, Sc. Per Sir 
that # 1/9". Poſe Jehyll Maſter of the Rolls, Eaſt. 1734, in Caſu Robinſon and 
Aninifeate', Pett, 3 Will. Rep. 249. hes mY 
| ve no nn 14 ; Ir * 15 ”y 3 341 

Allowance for his Care and Trouble; that the Reaſon ſeems to be, ſon that on theſe Pretences, if allowed, 
the Truſt Eſtate, might be loaded and rendered of little Value, beſides the great Difficulty there might be in 
ſettling and adjuſting the Quantum of ſuch Allowance, eſpecially as one _ Time may be more, valuable 
than that of another; and there cen be no Hardſhip in this Reſpect upon any Traſſee, who may chaſe whether 
he will accept the Truſt or not; neither will it alter the Caſe that the Executor renounces the Exccutorſhip ; 
that if this were to make any Difference, it would be an Art practiſed by Executors to get themſelves out of 
this Rule, which, his Lordſbip ſaid, he took to be a reaſonable one, and to have long prevailed ; and added, 
that in the preſent Caſe the Teſtator has by his Will directed what ſhall be the Defendant's (the Executor 
Recompence for his Trouble in Caſe of hisrefu/ing the Executor/hjp, (wiz.) that he ſtill ſnould have the 1907. 
given by the Will, to which his Lord/ip ſaid he could make no Addition; however, it being an hard Caſe, 
his Lorꝗſbip ordered the Defendant the Depoſit. Bid. 251. | r IT ITT re n 


I 
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11. Where there are two Executors, and one renounces, he is till 
at Liberty, whenever he pleaſes, to accept of the Executorſhip ; 
otherwiſe if both renounce, and the Ordinary commits Adminiſtration 
to another. Per Lord Chan. Talbat, in the Caſe of Robinſon and Pett, 
Eaſt. 1734, 3 Will. Rep. 251. Tho', in this Matter the Common 
Lawyers differ from the Civilians, the latter holding that a Renun- 
ciation once made, tho' only by one of them, is peremptory. Vide 
Salk, 32 1. Hows and Downs v. Lord Petre. | 
12. Generally ſpeaking, where the Teſtator thinks fit to repoſe a 
Truſt, in ſuch Caſe, until ſome Breach of that Truſt be ſhewn, or 
at leaſt a Tendency thereto, the Court of Chancery will continue to 
intruſt the ſame Hand, without calling for any other Security than 
what the Teſtator has required; but where one by Will charged the 
Reſidue of his perſonal Eſtate with 40 J. per Annum to his Wife to be 
paid Quarterly, the Executor was ordered to bring before the Maſter 
ſufficient in Bonds and Securities (of which the perſonal Eſtate appeared 
to conſiſt) to be ſet apart to ſecure this Annuity. - Per Lord Chan. 
Talbot, Mich. 1734. Slanning et al and Style, et econt', 3 Will, Rep. 
334. 5 
13. Tho' generally ſpeaking an Executor or Truſtee compounding 
or teleaſing a Debt, muſt anſwer for the ſame yet if this appears 
to have been for the Benefit of the Truſt Eſtate; it is an Excuſe. 
Mich, 173 5, in Caſu Blue and Marſhall et Ux'; Vide 3 Will. Rep. 38 1. 
14. A. owes Money by ſeveral Judgments and Bonds, and dies 
inteſtate ; his Adminiſtrator pays the Judgments and ſome of the 
Bonds, and pays more than the perſonal Eſtate comes to; what the 
Adminiſtrator paid on the Judgments muſt be allowed him ; but as to 
bs 3 ä „„What 
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what he men on me Bonds, in! pre ut with the other 
Boyd: Creditors! aatti of 4he reah Aſſets. Myth. 73 5. epi Kl a al 
wt Lunge and, Dunn: et al, 3. Will Rep. 398, 4 1 

15. One may bring/ a Bi in. Chancery: {A ne NG before A. 
miniſtration actually taken out, tho this would be an Exception in an 
Action at Law. Per Lord Chan. Hardwicke, Mich. 1740, in N 
ene eee _—_ | not e oo 
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(L) Kreentos and Adin{piſfraco; chargeable 
in What Caſes. 


I. an | nh 1 abe, for Tens determinable' upon the 
Life of J. S. which is by a reaſonable Eſtimate! worth 200 L. if 
DE aa a ſell: this, but keep it, and J. S. dies in a ſhort 
Time, yet he fhall anſwer. the Value of it at the Time of the Death 
of the Teſtator, for it was his own Fault that he would not fell it; 
and ſo on the other hand, if he ſhould keep it, and J. S. ſhould live 
fifty Vears, he ſhall anſwer for no more, becauſe here is 4 contingent 
Gain; but iti might have been a Loſs ; and ns if it had been dammun 
he Kaus 2 nit, ſo being Gain he ſhall receive it. Averred, 
ord Chancelhr, Mich. 1676, in _ Phillips and 
Phillips, 2 Ds Rep. 17, 12. 

2. The Tenant for Life. and e Man join in a Mortgage 
of Lands, and they both covenanted and gave Bond to pay the Mo- 
ney; the Tenan for Life gies: And per Lord Chan. Cowper, If the 
Remainder Man pays the Money and 1. up the Bond, or gets the 
Covenant aſſigned, he) may prefer his Bill againſt the Executors of the 
Tenant fot Lia, but nat elſe. | Hef: 7 Ann. in Cafu E and 
Hungenforu, Gilb. Rep. in Eg. 69. 

3. poſſeſſed of ener Blüte, makes hi Will, and after having 
bequeathed ſomꝭ Legiries, makes Defendant! his Wife Executrix and 
reſiduary/ Legater, defiring:\her to bury him decently, Defendant in 
Teſtator's Life-time, in order to defray the Charges of the Funeral, 
borrowed: 150 J. of B. and after her Huſband's Death gives a Bond 
for it. B exhibits his Bill againſt her and the Legatees, to have Sa- 
tisfaction of the 100l. out of the Teſtator's Eſtate, Lord Chancellor 
thought it but reaſonable that the 1001. ſhould be charged upon the 
Teſtator's perſonal Eſtate, ſo far as it was 3 upon that Occa- 
ſion. But it infiſted upon at, the that the Eſtate of the 
Tettator was n ot chargeable, 'bectuſe Def . by giving this Bond, 
had made it her own Debt. His Lordſhip obſerving that this Point 
was likely to be ſpun out, decreed an 3 the to be taken of the Re- 
ſidue of the Eſtate of the Teſtator; for he ſaid, if there ſhould prove a 
ſufficient Fund, then that Diſpute wouldbe'at an End, for the Reſidue 
of the Teſtator's Eſtate belongs to the Defendant ; ; altho! his Lordſhip 
thought it reaſonable that'the: 100 J. ſhould be charged on the perſo- 
nal Eſtate, yet he ſaid it cannot affect the Legatees, and oblige them to 
refund their Legacies ; and therefore it is not fit that they ſhould be 
brought in to an Accouũt. Tin. 7 Ann. Langley and Oates, MS. Rep. 

4. In an Anonymous Cafe, Trin. y Ann. Sir Thomas Potois arguendo 
(in Chancery) id, that Lord Chancellor did lately determine that where 
thete is an Executor, and à Debt is to be paid by him, which doth 
carry Iatereſt as a Bond, there his. Lordſbip directed an Enquiry whe- 
ther the Executor had a ſufficient perſonal Eſtate in his Hands to diſ- 
cy it; and if it is found, before a. Maſter; that he hath ; then to 

turn 


E xerutars aud Admi — 


— 
turn the linercſt upon the ExecutorchimſetfjnGr: it enight-þave pad 
it, and ſaved the Intereſt; and it may be, he mates Interefdfouhe 
Money in his Hands in the mean Time. This wu not denied lby 
ahy.;> and Eord: Chancellor admitted! it. i MS. Noror Nam 0 

25. If Exerutors ſever in their Receipts and Diſborſements, in aach 
Caſe they ſhall be only feſpectively anſw erable pro: rantu j. but ifqhey: 
act jointly, each of ther ſhalVanſweiithe- whole, if: one becomes ins 
ſolvent. Admitted by Lord Chancellor and the Bar, in Caſu Dar well 


and Derwell,' Mich, 8 Re 
eee ane ee 
and dies, leaving Aſſets filſidient td Re Poult F he Intereſt due upon the 
Bond. If the Executor does act, and poſſeſs himſelf of the Aſſets, 
and keeps them inihis Hands, andllet the Intereſt go on, this bra 
turbe opOon himſelf. Ea. 8: Aun, Anm. MS, Rep. 2&6 X. to. td 
% An Adminiftrator:writes u Letter tb bit Lune Creditors, viz. 
" I promi ſe to pay vo what Money dung tov yon before. Tinvent cut of 
*© Tawny but it will be à Kihdneſs to me i, you will flay till next Min. 
„ter, but if not, I will endeavour to pay you.” Per Cu; Promiſe 
to pay or Forbearince before the Statute 'of Frauds was accounted' a 
good Conſideration to charge the Executor 2or:Auminiſtrator de boni: 
#5; and ſince, a Writing is ſufficienit after a a Prbmiſe; and 
this Letter it appears that .the Adminiffrat de 4 Promiſe, 
and confirmed it by this Letter; fo. — . — \Adminiſtrator 
ſhould be bound by the Promiſe; and: ſhoald anſwer: Debts band Coſts 
out of his on Eſtate, but have datisfaction out of Aſſets, if any. 
Hil: 171. "Frederick and Wyre," Vin. Abr. Tit Exrcutors, (A. 2) 
A 19. g t 20 48: r ne 0 14 523 9 el. W utss. 
18. An Attorney biiving delftered up Deeds to an Exccutor, which 
be was not obliged to do till his Bill was paid, which Deeds would 
be of great Uſe to the Executor in ſeveral Buits that were then carry- 
ing on, the Executor having changed his Attorney; this is a ſufficient 
Cunfideration to make the Executor liable fer the full Demand; - whe- 
ther Aſſets or not. Jan. 27, 1719. Diltcheſsi of Faun. 'and In- 
Hadi, Vim Abr. Tit. Exetuters, (P. a.) Ca. 53. [ 
9. A. by Will gives an Anhuity out of his Nena Eſtate. If the 
Executor has miſbehaved himſelf, the Court will order Part of the 
perſonal Eſtate to be ſet aſide td ſecure * L Trin. 1723 
"Button and "Pen: TOI ng 255 T; "27" 009 27 ve 
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(4) Executois ; 4 what 44 the Sitvive 
- ſhall take the Whole, 1 . . 


S. by Will PRO tbe Reſiduum 75 Defendant A. hd to! E. 

'* Ux' B. and to C. Ux' T. and makes them three! Executor. 
The Defendant A. 'only adminiſters, and before: all tbe Eftate of the 
Teftator was got in and his Debts paid, E: Ux' B. dies, and then B. 
her. Huſband dies. 2zere, If the Adminiſtrator ofi{ the Huſband is 
intitled to the third Part of the Ręfduum of the Teſtator, or the 
Adminiſtrator of E. the Wife? And per Lord Chan. Ceuper, The 
Keſſduum of the Teſtator's Eſtate is Ancertain until ins Eftate is got 
in and hit Debts paid, and thereby reduced tor Cerlainty: and before 
that it cannot be ſaid to be actually weſfitd; but remains u a Choſe en 
Action, and therefore ſhall not.go to the Adminiftratrix of the Huſ- 
band, but to the Adminiſtrator of the Wife. 3 Ger I Ane et al 


and Selby, Vin. Abr. Tit. Executors, Aba Cai B. 1 1 5 1 
1 2. A. 


a" 
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Executors: and 
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Aaminiftratorfi 457 


E A. makes two Executors, B. and C. appointing them refiluary Vide 1 Vol. 
Legatees. B. dies; the Whole ſhall ſurvive to C. Trin. 1729. Vide Ee 
the Caſe of Cray and Willis at the Rolls, 2 Will. Rep. 2 59. | 


) Where one Executoz renounces. 


1.7 S. as an wa we cam ge Vo his Executors (who were _ vol. Abs; 
to accept of the Truſt and Executorſhip, did give to each o ** on 
them 1000. and 12 J. apiece for Moarning, and to each of them a , 8 P.— 
Ring, and 10% a Year for their Trouble. And fer Lord Chan. Prec. in Char. 
uber, notwithſtanding the Condition of the Acceptance might ſeem 25a 
to run to all the Legacies, yet the Executors; tho” they did not act, G;14. Rep. in 
ſhould have their Rings and Mourning, theſe being intended them Eg. 128. 8. C 
immediately, and not to wait their Time of Acceptance; but that 1 ; 
they ſhould hot have the 1co/. or the 100. Annuity; unleſs they ac- 737. S. C. 


Ss % $4 + 


cepted of the Truſt ; and that the Share or Anhvity of the renouncing but not S. P. ö 


Executor ſhould not go over to the acting Executors, as a further En- 
couragement, but ought to ſink into the Eſtate, Hil. 1710. Hums 

berſlon and Humberſton, 1 Will. Rep. 332. 

2. J. S. deviſes that his Executors ſhovld fell his Land, and leaves 

two Executors, one whereof dies, and the other renounces, 'and Ad- 
miniſtration, with the Will annexed, is granted to A. who brings a 

Bill againſt the Heir to compel a Sale. Objected, That the renoun- 

cing Executor, in whom the Power of Sale collateral to the Executor- 

ſhip was veſted, ought to have been made a Party; but there being 

only a Power, and no Eſtate deviſed to the Executors, this Objection 

was over-ruled (a). Per Lord Chan, King, Mich. 1725. Yates and (%) put the 
Compton, 2 Will. Rep. 308, zog. Reporter adds 


a Duere.— 
Sele Caſes in Chan, 54. S. C. ſays, it was held that the Eſtate deſcends to the Heir at Law, and that he is 
only a Truſtee to the Uſe of the Will ſince the Executors renounce, ſo no Occaſion to be Parties. 


z. Where there are two Executors, and ene renounces, vide (K) 
Ca. 11. 


(O) In what Caſes an Erecutoz ſhall take as 
ſuch, or as a Legatee or a Deviſee. 


1. J S. having lent A. (the Defendant) 20001. by Will deviſes that Finch Rep. 

* after his Debts paid the Refidue of all his Goods, Chattels, Ne. . &. 
Debts, Shipping, &c. ſhould be divided between B. (the Plaintiff) and —1 Chan. 
ſaid A. his Nephews, and makes A. his Executor, and dies. And wh 28. 
Lord Chancellor held clearly, that this Debt of 2000. ſhould not be 1 5 
extinct, but ſhould be caſt in with the Reſdue of the Eſtate, eſpecially . Ar. 
in this Caſe, where Debts are particularly mentioned; and this was a Cl © 
Debt at the Time of making of the Will; and that if the Word and Phillge, 
Debts had not been in, his Lordſhip faid, he believed it would have © % SF: 

been all one, but that made it more ſtrong. Mich. 1676. Phillips 
and Phillips, 2 Freem. Rep. 11. 1 

2. Bill by Heir at Law againſt Executor to have an Account of the 
perſonal Eſtate of his Anceſtor, '&c. in Exoneration of the real Eftate 
deviſed to Truſtees to be ſold for Payment of Debts. M. by Will de- 
viſes to Fruſtees (ut ſupra) and gives his Wife ſeveral ſpecifick Lega- 
cles, and further deviſes to her all. the Reſidue of bis perſonal Eftate, 

Vo I. II. 6 A and 
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a 4 alſo gives ber the Suns of boo U out of ibe Money to be: raiſed by 
Sale of the Truſt Eftate, and mates ber Executrix., . Harcvurt C. ſaid, 
This is a much ſtronger Caſe than that of Chriſt : Heſpital and Gar. 
raway, for there was no Deviſe out of the perſonal Eſtate, but here i; 
that and alſo a Deviſe of the perſonal Eſtate ; it ſhews that he did not 
think this ſufficient for her, but gives her a further Sum of 600 / 
which is the ſtrongeſt Preſumption imaginable of the Intent that the 
Wife ſhould have the Reſidue of the per ſonal Eſtate; and as to the 
Account thereof, the Bill was diſmiſſed. 12 Ann. Waſe and Whit. 
Kenn Vin. Abr. Tit. Executors, (K. b.) Ca. 19. 

FJ. S. by Will ſettles his Lands for Pa „ of his Debts, and 
makes M. his Wife Executrix, and deviſes: al his perſonal Eſtate to 
his Executrix, and by ſubſequent Clauſes deviſcs ſeveral peciſicł and 

pecuniary Legacies to her, and dies. Adjudged that M. takes the ber- 

 fonal Eſtate not as a Legatee but as an Executrix, and fo the ſame, 

after the Legacies paid, thall be applicd to diſcharge the real Eſtate in 

Bet per Pen. favour of the Heir. Hil. 2 Geo. 2. in Scac', r and . 


2.4% C. B. if Fitz-Gibb. Rep. 41. 
theſe Words 


(to her own Uſe) had been added, or ſuch like Words, it 10 give fome Cauſe of Doubt Bid. 


4. If I deviſe a Tetm for Man to my Executor who enters ge- 
neraily, he may, primd facie, take as Legatee, this being more for 
his Advantage; tho” it is otherwiſe where I deviſe a Term to my Ex- 
ecutor for Life, only, with Remainder to J. S. becauſe if the Term 
were veſted in the Remainder Man, it could not be deveſted out of 
him again, and ſo might make a Devaſtavit. Per his Honour (cites 
1 Roll Abr. Eq. 619.—Cro. Eliz. 347. Pannel and Fenn) in the Caſe 
of. Cray and Willis, Trin. 1729, 2 Will. Rep, 531. 


| 2) In what Oꝛder Executo2s ought to pay 
Clit ud, Diebts (a) and Legacies. 


Debtor, P. 
= P. 1. D Ebtor in- Bonds and fimple Contracts aſſigns Lands to ſel in 
See alſo Tit. Truft for Payment of his Debts. Reſolved and declared to be 
; — Sc. the conſtant Rule that the Creditors ſhould have in Proportion, and not 
Rule. the Bonds to be firſt ſatisfied. ——5S0 Legatees ſhall have equal Propor- 
tion pro rata according to the Greatneſs or Smallneſs, for the Land is 
made Debtor, &c. Sed ſecus of Fudgments which affeft Land by their 
oon Strength and Nature. 6 Nov. 15 Car. 2. Moolſten Croft and Long, 
et econt', 2 Freem. Rep. 175. 
= 15 ba 2. A Bond was in Quadraginta libris, conditioned for the Payment 
ic had been Of 180/. The Court decreed this to be good Pre Quadringentis, by 
2uadratenia reaſon of the Greatneſs of the Sum expreſſed in the Condition; tho 
St. n mo Money was proved to be lent upon it, and it being decreed good for 
r 400 /. 400 J. the Court ſaid it ſhould have all the Effects of a Bond, and the 
Obligor being dead, they decreed it ſhould charge the Heir as far as 
his: Aſſets as well as the Executor, and that it Ar be ſatisfied by 
the Executor before any Bond that Judgment was not obtained upon 
before the Day of pronouncing the Decree. But admitted that Judg- 
1 ments upon Bonds obtained after the Subpena and before the Decree, 
3 14 7. ſhould be preferred before it, tho' the ne was. * Hil. 1670. 


S. ** wide Anon. in Cane', MS. Rep. 

verbis, ſays, 

Keck cited the Caſe of Savage and Brown, where a Seal being broke off a Bond, this Court decreed it good, 

and that after it ought to have all the Effects of a _ to BP an Heir, if mentioned. lid. 4 
/ 8 3· , 
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.. ied indebied co Jeveral Pertons by Bond 


moreithan his perſonal Eſtate would Pay A Bond. Creditor brought 
i 


a Bill agriaſt The,Bxecutor.to have a Diſcovery, and Account, of the 
perſongh Eitate, ad, 4 Satisfachion of bis Hebt; at the Heating the 
Executor made Default, ſo there was a Decree againſt him for an Ac- 
count and Satisfaction out of the Aﬀets Niſi, Bs Before the Decree 
was made abſolute another Bond Creditor of the Teſtator brought an 
Action at Law againſt the Executor upon a Bond; he appeared, and 
becauſe he could not plead this Decree at Law, ſuffered, ERIE, to 
g0 againſt him by Default; and the Account being 75 on before 
6, 


* 


4 


the Maſter, the Queſtion, before him, was; , Whether be ſhould allow 
this Judgment on the Account? And be being in Doubt, reported the 
Matter ſpecially to the Court, and his Honour was of Opinion that 
the Decree muſt, be preferred ; and it Coming to be reheard. before Lord ee 
Chancellor, he was of the ſame Opinion, Micb. 1697. Fo/eph and 70. 8. C d. 
, Jo ace g anind aids grey Ee verb 
4. A's Executors brought a Bill againſt all the Teſtator's Creditors, ; F. Rep. 
ſome were Creditors by Judgment, ſome by Bond, and ſome by /imple 49, 80. S. C. 
Contra. A. had deviſed Lands to his Executors for the Payment of g C e 
his Debts, and in the firſt Part of his Will bad .deyiſed, an Annuity of Hagar ang 
zol. per Annum to his Wife. Lord Chancellor directed, Firſt, That * 
the Lands being deviſed to his Executors, it ſhould be conſtrued that * N 
' A. the Teſtator intended that the thould be paid in the ſame Order 
as the Law directs, 7..2.. that the Debts ſhould be fr} paid before this 
Annuity, which was but a Legacy, let the wording of the Will be how 
it will; altho' it deviſed the Lands charged with this Annuity for the 
Payment of Debts, yet the Debts ſhould have the Preference ; but his 
Lordſhip held that the Debts. of all Kinds, whether by Judgment, Bond 
or /imple Contract, ſhould be ſatisfied pars paſſu, and if the Value of the 
Land fell ſhort, then that they ſhould be ſatisfied in Proportion, only 
Judgments that did aſfect the Land, without any ſuch Deviſe, were to 
have the Preference; but a Deli by a Decree in Chancery . ſhould be 
put in equal Degree with Debts by Bond pr Contract, becauſe that doth 
not bind the Land until Sequejtration ; but ſo far as the perſonal Eſtate 
did extend, his Lordſhip ordered that the Debts ſhould be paid in that 
Order as the Law did direct, and there a Debt by a Decree in Chan- 
cery ſhould have the Preference of a Bond. Hil. 1679. Foly's Caſe, 
MS. Rep. DEAL Bit Tron ot bio: | ou | 
5. * S. deviſed Lands to A. and B. In Truſt to be ſold for the: Vn. 293. 
Payment of his Debts, and makes them Executors. And the Queſtion *: C. 
was, Whether Bond Debts ſhould have a Preference, or all Debts be 
paid pari paſſu? This Difßerence was taken, When the ſame Perſons 
that are Truſtees to ſell the Lands are Executors likewiſe, and when 
not; for in the former Caſe, after the Land is ſold, it is Aſſets, even 
at Law ; and therefore to decree them to; pay otherwiſe than accord- 
ing to the legal Courſe, would be to decree a Devaſtavit. Lord Keeper 
took Time to conſider of it, and afterwards delivered his Opinion 
That Bond Debts. muſt be preferred (a). Mich, 1700. Cutterback and (% And 
Smith, Prec, in Chen. 127. 23 Dec. 1790; 


at Powis 


Houſe, in the Caſe of Bickman and Freeman, was a like Decree and Difference, Wie. 


6. An Executor pays Bond Debts before Money, on a Decree againſt 
his Teſtator. Per Cur” clearly, he ſhall not be allowed thoſe Pay- 
ments in his Account, becauſe the Decree bere is equal to a Judgment 
at Law. Mich. 1700. Biſbop and Godfrey: et al Execytors of Swift, 
in Chan, Prec. in Chan. 17117 ; 

21: 214 3 434753. en Soc nens hy; 7. A. 


Deere frowned e 
7. A. devi ſed Lands to be fold for Paymen 7 of” his Debti, und makes 
FR Devijte Executors. The Queſtion «+ was, Whether the Debts 
ſhould' 92 id in Proportion, or according to the Coutl= of Admini- 
ſtration ? And Lord Keeper having taken Time to conſider of it, he 
delivered his Judgment that they 8 be paid in a Courſe 2 Adimini- 
ftration, becauſe n the ſame Perſon 1s irres and Truſtee, the 
Land, when ſold, is legal Aſſets ; ſecus when the Truftee is Executor, 
there they ſhall be paid in Proportion. Mich. 1700. "Brikham and 
Freeman, Prec. in Chan. 136. 
8. After a Bill filed againſt an Executor for a Diſcovery of Aﬀets 
&c. and Anſwer put in, the Executor voluntarily paid a Bond Debs 
to J. S. without Suit. The Cauſe proceeded to a Hearing, and an Ac- 
count was decreed; and the Queſtion was, Whether this voluntar) 
Payment pending a Suit here ſhould be allowed them on the Account? 
Ad Lord Keep. Wright thought the Payment ought to be allowed; 
"but this being a Point of 8 his Lordſhip ordered Precedents to 
be ſearched. Hil. 1701. Darſton and Earl of Orford, Prec. in Chan. 
188. Aſterwards 3 June 1702, on Precedents produced on both 
Sides, his Lordſbip ſeemed to be of che ſame Opinion, and ſaid the 
(a) Vide T. Caſe of Joſeph 110 Mott (a) was a Precedent againſt him, but faid he 
thought that a dire& Change of the Law. The next Day (upon 
Conſideration of the Precedents) his Lord/h faid he was boupd up by 
them, and therefore decreed the Payment (being voluntary) to be diſ- 
allowed, but ſeemed to diſapprove of the Caſe of "oſeph and Mott, 
where the Judgment at Law was fairly obtained. — 21 Nov. 1702, 
2, * o Decree was reverſed. in Dom. Proc”, and the Fame allowed (5). 
02. S. C. 189. „ 
Cited and ſays, 9. The Grantor's Cortint in a Marriage Settlement for him and 
2  , bis Heirs, that the Premiſſes were free from Incumbrantes, ſhall come 
in Dem. Proc. in with Creditors equally on Bond. Per Lord Chan. Cotoper, Eaſt. 
1715. Parker and Harvey, Vin. Abr. Tit. Executors, (Q. a.) Ge 39. 
10. A. a ſimple Contract Creditor of the Teſtator, filed his Original 
againſt, the Executor in order to recover his Debt; the other fomple 
Contract Creditors offered A. to come in for his Proportion of his Debt 
with them, but having firſt filed his Original, he infiſted on his whole 
Debt in Preference to the reſt; upon which the Executor and the 
other imple Contract Creditors entered into Articles, agreeing that, 
firſt, the Executor ſhould be paid his Debts, and then that all the 
ſimple Contract Creditors ſhould equally ſhare the Aſſets betwixt 
them, excluſive of A. and in order to bar the Plaintiff at Law the 
Executor gave Judgment in the ſeveral Quantum Meruits brought by 
the other ſimple Contract Creditors for the ſeveral Sums which were 
laid as Damages in the Declarations, without aſcertaining the Da- 
mages by Writ of Inquiry, but that thoſe Damages were ſo laid 48 
not to exceed the real Debt. Upon this A. brought his Bill; but 
his Honour diſmifſed the BilF without Coſts, it being a hard Caſe; 
(c) ”_ Fan | but afterwards, on Conſideration, his Honour gave (c) Coſts, Decree 
7. defired it affirmed by Lord Chancellor. Mich. 171 5. Loren, th and Danvers, 


h =” 
2 we 1 Will. Rep. 29 * 


Maſter to ſee Ebecher the judgments confeſſed to the ober Creditors be more than their real Debts, but 4. 
not thinking it "uu his are che Court ney ut ſupra. Lia. 9 


IT. The late Earl of Winchelſa died feiſed of forge Lande'i in Fes, 
and conſiderably indebted by Judgment and fimple Contract; and after 
his Death, and before the-Efloin Day of the next following Term, many 
of the Pudgment Creditors delivered Fieti Facias's to the Sheriff, and 
took the Goods in Execution; whereupon the ſimple Contract Coors 

petitions, 
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f in the farye acatiod 2 Patty died; it 
A Ace WW $:to bit P. Ma nd"conſe- 
en F 44 85 fon ' 6, he pol en Eftate of which ch "og Gonne 
coun lves, "as Veing in the Poſſeffioß of che Earl 
his Death v 1 not ts. bein evicted rom. him iti! his Life-time by 
the Execution \' and therefore ny 8 hl N Creditors" ſtent to be 
1 Th; tc Tach the” Aﬀets as have been ſeiſed by 
Per Lord Parker, Hit. Pals 1719. Finch and 
„J Will. Rp. zog, in 1 Note by th e Reporter, 
155 . Land. to Att. Wout ſix Years laftet died 
1400 = OF ita kg, dut Adtniniſtration; 
ny $ perſon 1 5 and paid it a away id ſotisfy- 
255 -% & 9 A. died” Baving made his Will, Frey 
ae gender Wee proved” 7 fri e, ard was 
5 the moöttgaged Lands. About ſeven Fears after J. 805 8 
Death Plaintiff found a Wüf ef Bs the Grandfather of Y. F. the 
Mortgagor, whereby theſe Lands were given to Mi Son in ail; and 
ho Fine of Recoyety, ap a ging to Have been lei 8 Ne i of thoſe 
Landl, E. the. Planoff's elke San by ker firſt H who wa 
0 in Tat a 17 in Ej jectment, or recobeted * of th 
ae ; whereupon the Executor of A. (the Defendant) 
170 8 of the Covenants in the Mortgage Deed, 
Ih D. zud B. brooghit a Bill for an Inj junction 1 i 
Zi 155 eſtatof s Aﬀets before a any Notice of hh Bond. | 
hetefe RE ee "be cee with a 1 Peviſtivic Defen? 
at demu rred ( bY and the Demurrer was clearly allowed, the Bill being ( por that 
an Attest to A the Cour ſe of Law; but if any extraordinary Fraud of the Plan. 
111 been c harged on Defendant, by Which ſhe had been deceived or tf 's own 
od, to away the Aﬀets, What might have varied the Caſe. — 8 
; 555 1728. Cl Cod and Bracht, Prec. in Chan.” 5 34. 1 e came 
Fudge do her Hands 
5 ee 
e . Law. 55. 
wy Deviſe &f a Pee, Dideee/ to e e and their Heirs, * be fold 
Pa the" Payment if Debrs an Lregavies, and gives ſever al Legacies 
und 200 l, to B. The Will is executed according to the Sutute. 
Then, by a Codicil be gives 10001. more to B. Se the Codicil "is 
neither execiitet "or Hgned by Hm. The Mater of the Rolli id; this 
Deviſe it a tetal Drſherifon of the Heir,” and the whole is out of him, 
and the Reſidnum' is Money, (which was given away 71 The Codicii 
is 4 good Appointment, and the Money Snaiſed by Sale of the real 
Eſtate being a Fund for Payment ef dd and es Refiduun of the 
jr ſee! Eſtate being given alſa away, the perſonal Eſtate given ay, . 
is freed from the Debts without negative Words. Trix. 6 Go. I. 
Bowerſby and Boutyt#, Vin." APTN. "ExeFbrors, (V. b) U. g. 
144 8. 1 Fellow of Greſham. College, and. a. Fade dea on 
a Feel e in — by a Note directed to the Defendant. his Ex- 
6 B ecutot, 
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the Debt ſhould. be 70 7 what e pk to him (on ths © if as) 
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other b Selten in equal Degree ; We ap give a Prefer. 
ence; to Debts by, Junple Contract, = by, Hpecia or: Res 
cord might be ſtript of their Debis, and the P aintiff, in this Caſe; ought 
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4% come in only as a. Creditor by Jimple Contrat?, wi ithout, ay. Prefer- 
enee upon Account of this Note ; but Plaintiff agg Toe 75 Meept the 
5 offered Mis en 1 21 5 yes 455 Th Conſent. 
Th. aue, 


31 l * it my. Lands hd 3 1 my Debts, and 
dev Part to A. and another Part to B, &e. the itors cannot 
W ' out. of the 1 8 5 lth the. Maſter. has certified Ns 155 
ortion is which each viſce is contribute; but: if. t a 
8 tifies that the Debts Will Sal the wh hole al Eſtate te, t OT F 
Creditors may' proceed againſt any one Deviſce fo r the 1 1 
1730. Harris and Ingledew, 3 Will. Rep. 98. 1 
16. All Executors hall be preſumed to take Novice of l. Judg- 
{a) See the ments, even (a). in the inferior, Courts of Law, and 4 5 chro 
[ 


Office of an to pay Bonds before ſuch Judg gments but at their Pei rim. 1731, 
Cap. 12. Per Sir oft lll Maſter of. the Rolls, 3 in ike Caſe of Merth ber, 


Mill. 7 
o 17. Any «7726 55 Bond is good aga Int an Execnipe or Admini- 
ſtrator, unlefs ſome Creditor be thereby eprived of his Debt; indeed 
if, the Bond be merely voluntary, a Fe , tho” by by ſimple Con- 
tract only, ſhall | how the Preference; but if there be. ne Debt. at 


all, then a Bond, however voluntary, moſt be paid an Ixecutor. 
Per Sir Joſeb 7e II, Micb. 1733 in Coſi Helma. and Earl of 

3  Carlifle, 3 Will. Rep, "0 7 "ORE HOLD 4 
; 18. A. and B. are Partners in T rade. w gives a Bond to leave 
bis Wife 10001. A. dies. B. (who was one of As Executors) ad- 
miniſters; if the Wife would be paid this 1000 J. out of the ſeparate 
p - Eſtate of A. on there being Effects, ſheiſhall have a Preference before 
© Other Creditors; but if there is no ſeparate Eflate, and ſhe would have 
a Satisfaction out of the Partnerſhip Effects, then all ths Parinerſſiß 
Debts muſt be f/f paid; and if there ſhall remain any Surplus in A.'s 
Share of the Stock, then that to be liable to anſwer this Bond. De- 
ereed per Lord Chan. King, Eaſt, a 33. at and Take, 3 Will Rep. 

180, 182. 

I S. oſſeſſed af a Term or Rar; n ages. it, A dies, 
3 FG). D ſome by Bond, 2 ſome by 225 Contra. The 
where a Bond Equity of 3 is equitable Aſſets, and ſhall be liable to all 
1. 3 the Debts equally. Decreed per Sir To/eph Jelyll, Mich. 1734, in the 


the Nome of Caſe of The Creditors of Sir Charles Car, 3 Will. Rep. 3 34. 
B. In Tru 1 
for A. . dies, this muſt be paid in à Code of Adminifiration : for in füch Cuſe ibere ech hatdly be 
any Diſpute touching the Quantum of the Debt, ſeeing the Principal, Intereſt and Coſts muſt be paid to the 
Ooligee. So, for the. ſame if a Term for. Years be taken in the Name of B. In Truft for 4. this, 
an the Death of 4 ys gue Truſt, will be /egal Aﬀlety'; for here the Right to the Thing is plain, and if che 
Truſtee contell 1. 1 he 87 de e of paying Colts, Per * Bid. 342, 343. 
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20. J 
purchaſe. the 


ſignment made by the 
to attend the Inheritance? Or, Whether the Judgment 
Creditog and Mortgagee ſhould: have the Benefit of this Term, as con- 
nected with the Iuheritance by the Aſſignment: that had been made: 
thereof to attend the ſame? And Lord Chan. Talbot decreed that 
the / Judgment Creditor ſhould he: firſt ſatisfied, according to the Prio- 
ty of Liens affecting the zeal Eſtate; in the next Place the Mort- 
gagee ; and as, che Eſtate is to be fold for the Satisfaction of Ctedi- 
tors; tho the Sifter and Adminiſtratrix of S. claims a Debt but by 
ſimple Contract, on account of the Devaſtavit ; yet having a Right, as 
Adminiſtratrix, to retain againſt all Creditors in equal Degree, ſhe 


all. retain her. Debt prior, to all the imple. Contract Creditors, of her 


her. Mich, 1734. Cbarlion er al. and Lou er ab, 3. Will. Rep. 
28; 2 1 mh . 2413 0 547 f 4 pf 40 we 1 vi L * as ol 4 2 A d | 10 M | 
321 The Court apprebepded, that if a imple. Contract Creditor, on 
Behalf of himſelf and the reſt of his Creditors, were to bring a Bill, 
and obtain a Decree, that he, and the reſt. of the Creditors ſhould 
come in before the Maſter, and: be paid all their Debts; and that an 


Advertiſement be put in the Gaxertè for that Purpoſe. Here any Bond 


Creditor coming in on the Foot of the Decree, ſhall be paid only 
pro ratd with the fimple Contract Creditors; for his coming in implies 
a Submiſſion to the Decree. And this was thought to be clear, 
Mich. 1734, in Caſu of The Creditors of Cox, 3 Will. Rep. 343. 


22. But the Court inclined: to hold further, that if ſuch Bond Cre- 


ditor would lie by, having Notice of the Decree and Advertiſement 
in the Gagette, (notwithſtanding every one is in many Caſes obliged 
to take Notice of a Lis pendens) and after ſuch lying by, ſnould bring 
his Action againſt the Executor or Adminiſtrator of the Obligor ; tho 
at Law the latter might not be able to defend himſelf, yet his Honour 
thought that in this Caſe, an Equity would ariſe in favour of ſuch 
Executor or Admi niſtrator, and of the fimple Contract Creditors, to 
compel the Bond Creditor to come in and accept of a Proportion of 
his Debt rateably with the mple Contract Creditors. But however 
ſtrongly his Honour inclined to be of this Opinion, he ſaid, it was no 
Part of his Judgment ; nevertheleſs he declared, he ſhould al ways do 
bis utmoſt to extend the Rule of diſtributing equitable Aſſets among /2 


— CY _ 


* 


| „ | 7 
* Mtttt,sꝰt xs. 
6 1 ON 


all Creditors (a). Bid. 343, 344. in S. C.-— The Reporter ſays, (a) See 2 Vern. 
that this Reſolution was communicated to him by his Honour himſelf. 43 | >a 


551d. 344. * . | | 8 f 
23. H 9 Man deviſes his Lands to Truſtees to pay all his Debts. 
and dies indebted -by Shecialiy and fimple Contra, and the Bond Cre- 
ditors recover Part of their Debts out of the per/onal Eſtate, and af 
ns 0 . terwards 


— — — 
Soldan itÞ Pe co&'Dc:.theic Borie Pets out of 


the mb eve ifed for . urpdſe nan, this . 
tot intehded All ane ee een quit 3 — 
Bond 'Creditoks Abball? nig ]ũũ .ö ind ns. bee 
Couteuct CredithrÞ have reutived ith Woch ahergolt Ve hake = oo 
equal,” and upon the Level wich l hel Bond-Crddtorsin'relpec'of whit 
they received out of Ihe: par ſcinad Eftate. ) Mud ths" dec Chan. T4. 
Sb ſald, was what d Ne . bo! ld Faw Arp 4 y:dectead-gn/ 
(a) This ſeems > ITieiHo39, 344 in 2this 'Caſe? bB and. 


great! Comſideruti on 7 
to have 1 Pope) 3 "Wil ap. od lo CET DA vas gaizlacn 10, 200M 4; 
e Caie o 


Deg and Deg, © 24. A. Be «alt: pis pon Eſtee u His Danjthber; #56-Th fone! 

Fil ug about feveriteen; aki deviler all dds an Bibite'v6 Tha flees, 0 Tm to 

WY pay hib Debes: und Legidkes, Rdantadet to his-Daoghtdr: in Teib Re- 
ge Nani Hate ſlallʒ in-4he: ff 


Place, be: al. 
e th . Pre Abra Chun! Nolb37|11tfe hd? 19 30 "He 
Hue, in g. 10 Fsdutiztlal vd1 Dae! on 7. 40 
. 25 "Expreſs Wach Wand cumbnbunt e gpeldte 1% ee 
ge ne Eſtitesftor ent of Debis Fee ki Chun: Talbot, 
ads 3 222 SY ad bied Lol 4 ao ads bas + 
467 24 dlegribdebred by. Bebdh had Aided im Ne of dess Lands, 
Pate which:he Neuiſes to, 7. Sg H,eοhõ, Part heltperiivied fo de- 
ſedud tot his Hein hela [ted to deſtend hall; in the fr 
3 Place (0) "bs liable to pay. the ee e W and . 
adds the fol- 1 Mili Rep. 36% + WIr W. 103 $0 7 DUI 20 


lo Note. 1 Ws I'S» 
The Lees why, there a \ Man dies jodebted wee Bond, nl, an deniſe one fr e Lands to e fare ar Len 


to deſcend to eir” at Law; not 
be firſt applied. 8 the\ d "Dube bop 3 the. apptging e Wer ab d 05 ta hs the 
Bond Debts, would diſappoint the Will, which Equity will onal prone if it — avoided ; ome * no 


way diſappoints the Wil to 


t the nds not =_ 
Debts : But it ſeems it would A Hy, ghar the Lan 


ſuch Deviſe were void, (4s-,tothe, Puzpole; of 1 55 a 55 8 
the Teſtator's Intent that the feb ſhould ve the: 


and the 3 Lands deviſed to the Heir at 127 th 
Bond Debts. ore pap Ball pop 


oyld each Dy 
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; for 15 
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at Law, and n ui 2585 Nc de _ Leg 11 
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be. (I mupat wan ve Alters ( 


Executors, 
and one is beyond Sea et e D in © ag/arid, arid 4 ml iLbevaghe ght again him tat in ik ID 
Aﬀets in his Hands t er the AY ot * gutor need not Wage a Party in 4 
Caſe of Neceſſity. aft. 7 "Am. 7 . * 7 * " fc £0 viſed to his 2 of yes 
Heirs his Eſtate in Truſt to ſell Part; ah ts for” che Uther pay Debts" an&Lepacios, with 
Power to raiſe-Money by Leaſe, . os ;yeither the Rents" or 0 Money en legal Aſſets in thei 
Hands. Prowp and Abingdon (d), In general an Executor has a. legal Power to diſpoſe of his Teſtator's 
Aſſets, and the Debt of Crbalitors being no ſpecifick. Lien upon the Effects, but only 70 aa Demand on 
che Executor in Right of his Teſtator, unleſs there is Fraud or rms wanit 3 . in a Diſpoſition 
made by an Exgeutos, the Court willnot plow the 8 be 2. ſis © 06 Diferones whether the 
Ailets are legal er equitable, nor whether it bets one n as a 8255 allen for a former Debt due 
from the Executor himſelf without Fraud (e. 10. Ne Af A. makes . vnde of un Executors, and B. 
owed 4. Money upon Bond, chd' che Debt — — in Poine of r the Share if the Raſalde of the Eſtate be 
deviſed betwecn. the. Executors, the Co. Executors, may, ſue iq Equi N or theix bare of ſuch Debt, and it ſhall 
be Aſſets. Selwin and Brown, Angier and Brockwell V. J, MS. nerd is no Colour for one Exe- 
cutor to force the Aſſets out of t „Alles ders bo doe f ſome ſpecial Reaſon for it, and then the 
Court, upon a proper Bill, will take Care of them, N Leid and Scale 13 NS. Netter. — But if 2 the 
Executors were Creditors to the NN and one gets all the. Aſſets into his Hands, Equity wi ot, ſuf 

to retain again(t his See af mart and tuber (4); \\MS 1 ot wh, 51 A Lem 
and Tear. 2 Ry Term and. Near! oo (A) Aue Tum and. Y cars 


bel Ven, Term and Ver, oth * [id 12 ni Ruere;Te 1 e * 1121 1. C 141: 44 +; 

* Bequeathed 5300 J. to B. and made D. her . 1. 0 
3 A. died. D. ſold La nds of” bf bs to E. ald left left ;500 4 of Or 
= Chas. chaſe Modgy mn, 4 E.“ 8 Handy. * who gave Bopd | for it to B.. N. made 


Nel, Chan. 169731 
Rep. 74. 8. C,-2 Fern. 57. 8 C. ched in the Caſe of Bad and Earl of Penbertsn, 


Executors and ee, WY 7 


kn. r 


his = Will; and the Plaintiff bis Executors, and died. Plaintiffs in- 
ventoried* the 500 J. is Part of 'D.'s perſonal Eſtate; afterwards B, 

obtains a Decree againſt the Plaintiffs for the 500 J. on this Equity, 
(vis.)/ bat the 500 l. was leſt in E. Hands with Intent and upon 
Truft that he ſhould pay it to B. the Legatee ; the Court then declaring 
that it was not Aſſets of D. s Eftate, tho' inventoried as ſuch. After 
the now Defendant brought Debt againſt the Plaintiffs on a Bond of 
D. their Teſtator, and they not having other Aſſets, this 500 J. being 
ſo decreed wt ſupra ; and that Decree and Payment thereupon not to be 
given in Evidence or pleaded at Law in that Action, thereu pon the 
Plaintiffs exhibit their Bill againſt the Defendant, ſetting forth their Caſe 
to be in Effect ut ſupra; and the Queſtion was, Whether the Plain- 
tiffs (hould have an Allowance for the Payment of the ſaid 500 /. 
againſt the Defendant? And it was decreed that they ſhould; and that 
the Matter ſhould go to an Account. And Sir 2 Maynard ſaid, 

That if a Man ſell his Land, and leave 500 J. of the Purchaſe Mo- 
ney in the Purchaſer's Hands, and then give or appoint this Money 
to be paid to a Stranger, and after making his Will this Stranger ſhall 


have the Money, it ſhall not be Aſſets (a). Eaf. 1661. Jones and (a) Vide Hob, 


Bradjhaw,” 2 Freem. Rep. 153. mw 


2. The Anceſtor's' Incumbrances on the Lads were ſo great the Yid+ Bis. 139. 


Revenue would not pay the Intereſt ; for which Reaſon reſolved to 2 ay and 
be no Aﬀets in Equity. 10 Feb. 1664. Bennett and Box et al, 
2 Freem. Rep. 184. 

3. Ceſtuy que Truſt of an Inheritance binds himſelf and his Heirs Ne. Chas, 
in a Bond; this Truſt is not Aﬀets to the Heir, tho' queſtioned in ** 134. 
Lord Chan. yde's Time; but clearly the Truſt of a Leaſe for Years _, 3 
is Aſſets to charge an Executor in Equity. Eaſt. 21 Car. 2. Attorney Rep. 37. 
General and Sands, in Scac', 2 Freem. Rep. 129, 131. 

4. A Promiſe by an Executor to his Teſtator to pay all the 
cies given by the Will in Cafe he will not alter the Will, ſhall nd, 
th&he does not receive Aſſets ſufficient to pay the Legacies. Decreed 
by | Lord Chancellor ; 3 who ſaid it was the conſtant Courſe of this Court 
to 5 nes ſuch Decrees upon ſuch Promiſes, Eaſt. 1678. Chamberlaine 
and Chamberlaine, 2 Freem. Rep. 34. 

g. By the Stat. 29 Car, 2. The Truſt of an Inheritance is Aﬀets by 
the expreſs Words 5 the Statute, and liable t to a Debt by Bond. 

Vide > 'Freem. Rep. 1 

6. Tenant in Tail ſoars Tltleeorery to let in a Mortgage of five 
hundred Years, and then limits the Land to the old Uſes, and makes 
his Will, and deviſes all his Eands for the Payment of his Debts. The 
Court thought that the Equity of Redemption of this Mortgage ſhould 
be Aﬀets to ſatisfy Creditors, or a ſubſequent Grantee of an Annuity. 

Note ; The Redemption' was limited to him, his Heirs or Afgns. 
Hit. 1691. Fofſet and Auſtin, Prec. in Chan. 39. 


7. J. S. ſettled an Houſe on his Daughter for Life, with ſeveral % 4. Eg; 


Reniathdery over, and then by Will deviſes the Goods, Furniture and * Ca. 1. 


Ornaments of the Houſe, to ſuch Perſons as the ſaid Houſe was to oo 8 C. but not 


8. P. 
to after his Death by Virtue of the aid Settlement. The Daughter 


marries” B. who dies, not leaving perſonal Eſtate ſufficient to 
his Debts; and the Queſtion: was, Whether by this Deviſe the Daugh- 
ter had the abſolute Property of the ſaid Goods, for if ſhe had, then 
by the Inter marriage they became her Huſband's, and would be liable 
to his Debts? * But the Court were of Opinion, That ſhe could have 
but ſuch an' Intereſt in the Goods as ſhe had in the Houſe, viz. the 
Uſe of them for her Life, and that nobody ſhould have an abſolute 
Vo I. II. 6 C Property 
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Property. in- them but he that, had an aloe Fropeny þ zn the Ho 
the apparent Intent of, the Deva, 7 : 1. 10 N 222 . 
Prec. in Cban. 26. {1 Jet 5941 {h © 25. 
8. A. ſeiſed of the Manor - B. of A= —* ber Annum (which 
was. charged with a Rent-charge of 120/. per Annum for Life) ſettled 
the ſaid Manor on himſelf for Life, and after on the Plaintiff (who 
was his near Kinſman) and his Heirs, and; Plaintiff as the Conſidera- 
tion of the ſaid Settlement, gave a Bond of 10001. to Defendant by 
4's Direction and In Truſt for him, ; conditioned 10 pay any Sum or 
Sums of Money not exceeding 500 l. to fuch Perſons and in ſuch Manner 
as A. ſhould by his laſt Will deviſe and appoint. A. was, at the Time 
of making this Settlement and giving this Bond, indebted to Plaintiff 
in 300 J. by Bond, and did. afterwards become, indebted. to him in 
70 l. and upwards. Afterwards, A. makes his Will, and reciting the 
laid Bond to Defendant in Truſt for him, deviſes the 500 J. ſecured 
thereby to Defendant the Obligee, and makes him Executor and dies. 
Defendant ſues Plaintiff upon the Bond, who brought his Bill to ſub- 
ject this Money to be Aſſets in his Hands to pay the 300 J. and 70 
due to him from the Teſtator. Lord Keeper directed an Iſſue to try 
whether it were agreed that the Bond of 300 J. ſhould. be delivered 
up or ſunk; and it was found that it was not agreed, Sc. On 
coming to be heard on the Equity reſerved, Lord Keeper decreed the 


Foo J. to be Aﬀets to pay Plaintiff's Debt, and that it ſhould go. to a 


Maſter to compute what was due to bim, and he to retain ſo much 
as to ſatisfy himſelf, and to pay the Overplus to Defendant. Affirmed 
on Appeal by the Lords. Eaſt. 1695. rompſon and Topong, Pree. in 
Chan. 52. 

9. - # treats for a Purchaſe with B. — the Lands, - be 88 
were incumbered with Mortgages and Judgments; the Purchaſe Mo- 
ney being agreed, was returned to. Landon and placed in an indifferent 
Hand to be paid in Diſcharge of thoſe Incumbrances when the Qyan- 
tum of them ſhould be adjudged and Aſſignments made; but before 
that was done, the Purchaſer died, and did not leave ſufficient Aſſets 
to pay his Debts upon Bond. The Queſtion was, Whether the Money 
depoſited as aforeſaid ſhould be Aſſets of the Purchaſer, . and be applied 


to pay his, Debts, or mult be applied to pay off, the real Incumbrances 
on the purchaſed Eſtate ; for if it were to be applied to pay off theſe 
Incumbrances, then the Creditors of the Purchaſer ; muſt loſe their 
Debts; but if otherwiſe, then the , Mortgagees, &c. would pe paid 
out of the Land by Virtue of their Securities, and the Creditors would 


have their Satisfaction out of the Money, and ſo all might be paid. 
Lord Keep. Wright was of Opinion that the Money was bound by 
the Agreement, and muſt be applied to pay off the Incumbrances. 
* 1701. Farr and Middleton, Prec. in Chan, 944 i 

. The Lord Cornwallis, upon his. Marringe with Sir S. Fox's 
8 veſted a Term in Truſtees, Upon! Truſt to raiſe 4000 J. 
for younger Children, and 3000 /. more for ſuch Uſes and Purpoſes 
as he ſhould appoint. He appoints 3000/. to be raiſed for his = 
ter, and the other 3000 J. he appointed to be raiſed, and by his Will 
gave the laſt 3000 J. to his Daughter alſo, and died. The Creditors 
preferred a Bill to have the laſt 3000 1, applied as Aſtets towards Pay- 
ment of their Debts, which was the only Queſtion in this Caſe. It was 


decreed that the laſt 3 oo J. ſhould be Aſſets, for he having appointed 


it to be raiſed, it was in the Nature of his: perſonal Eftate, and the 


Debts ſhould take Place before the Legacy given to his Daughter ; but 
in this Caſe, that if a Man WhO hath Power to raiſe Money dies in 


2 | Debt, 


"ua 
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Debt, having made no Appointment. for railing it, the Creditors can- 
not make this\Aſſets, and «raiſe the Money purſuant to the Power; 
but in the Caſeſ in Queſtion, the Money was appointed to be raiſed, 
which made the Difference. Hil. 1704. The Lord Cornwallis's Caſe, 
r 5 ey oh 3m 954 = 
11. A. on bis Marriage created a Term for five hundred Years, In 
Truſt to raiſe 6900.4, of which, 3000 J. was for younger Children, and 
the other 3000 J. for ſuch Purpoſes as he ſhould think fit; afterwards 
he appoints the laſt 3000“. to be a collateral Security to B. for his quiet 
Poſſeſſion of an Eſtate he had ſold him of which there was ſome 
Daubt af the Title, and after by Will appoints this 3000 /. ſubject to 
the {aid collateral Security, and alſo the other 3000 J. to his Daughter. 
Plaintiff, a Bond, Creditor, brings his Bill to have his Debt out of the 
30004, ſubject to B. s Indemnity; that being a voluntary Gift as to 
the Daughter, and not to prevail againſt him; and that the Will was a 
Deviſe, not a farther Appointment, for there was a compleat Appoint- 
ment before, tho: not a Diſpoſition of the whole 3000 J. And Lord 
Keep. VMriglit decreed the 30001. ſubject to B.'s Indemnity to be liable 
to the Creditors, becauſe he had a reſulting Equity in it which he 
might deviſe, but not to take Place of Creditors, and he had before 
made an Appointment, which: ſatisfied his Power. Mich. 1704. 
Laſſeils and Lord Cornwallis, Prec. in Chan. 232. 
12, A Feme hath, a Fortune of 400 J. to be raiſed by 40 J. per An- 
uum out of a Term of twenty-one Years, to commence in futuro. 
B. married her and died before the Term commenced. The Queſtion 
was, If this Choſe en Action when the Term commences, ſhall be the 
Huſband's Aſſets, and ſo liable to his Debts? Lord Chancellr : I the 
Huſband made a Settlement upon his Wife, it is but reaſonable this 
Choſe en Action ſhall be liable to his Debts ; but if he hath not, the 
Wite ſurviving. will have it. The Maſter to inquire if any and what 
Proviſion; the. Huſband: made. Eaſt. 8 Ann. Morgell's Caſe, MS. Rep, 
13. Defendant had Lands to the Value of 7900/7. and alſo 5001. due 
to her upon Bond, which remained in D,'s Hands. Her Huſband, 
before Marriage, makes a Marriage Settlement, and in Conſideration of 
a conſiderable Fortune and Portion with his intended Wife, he does 
grant, &c. but the Particulars wherein her Portion did conſiſt did not 
appear by the Deed ;i and the Queſtion was, If this Bond to the De- 
fendant for 5001; Part of her Portion (being a Choſe en Action and 
not called in by the Huſband) ſhould be Aſets in Equity to ſatisfy a Debt 
f the Huſband, the Wite having enjoyed the Benefit of the Settlement 
made to her out of her Huſband's Eſtate, which would nave been 
liable to the Debt? Parker C. decreed an Account to be taken of His Terhi 
the Huſband's Aſſe:s, but not of, this 500 J. Bond. Mich. 6 Geo, 1. leid, = Caſe 
Heaton and Haſſell, Vin. Abr. Tit. Baron and Feme, (D) in a Note clear that De. 


to . Ca. 11. | Hae fendant's 
| b | Counſel need 


not to argue it; Creditors in this Caſe cannot be in a better Condition than the Executor of the Debtor ; and 
can it be imagined, that if another Perſon had been made Executor to the Huſband, and ſuch Executor had 
brought a Bill againſt the Wife to compel her to aflign this Bond, that the Court would have decreed for 
the Executor ? What the Law gives the Huſbarid by the Intermarriage, is a good Conſideration for making 
a Settlement; but the Huſband's making a Settlement does not veſt in the Huſband the Choſe en Aion of the 
. Wife, unleſs it be  expreſsly ſo agreed between the Parties, and that appears to be Part of, the Conſideration of 
the Settlement, for then the Huſband is a Purchaſer, and well intitled to them in a Court of Equity. Bid. 


14. On a Queſtion in Chancery, Whether the Widow was to ac- 
count to Executors for the Receipt of Tipping's Mater? Lord Parker 
declared, That if the Secret was imparted to ber by her Huſband, then 

it became a Matter of her own Knowledge, Part of her Underſtand- 
ing, 


1 


by 
ge 


Vin. Abr. Tit. Executors, (G. a. 5.) e 3 

15. FJ. S. ſeiſed of a Leaſehold Eſtate for three Lives, and having 
upon his Daughter's Marriage ſettled the fame upon Truſtees, In Truſt 
to the Daughter for her Life, Remainder to her Huſband, Remainder 

In Truſt' to her Children, and for want of ſuch Children, then In 

Truſt to the ſaid J. S. his Executors and Adminiſtrators; and the 

Daughter being dead without leaving any Child, J. S. makes a 
Will and deviſes the Reverſion, which was thus reſerved to himſelf 

and his Executors, to his Wife for Life, and afterwards to his Siſter, 

and then to his Siſter's Son, and dies. On a Bill brought by D. who 

| was a conſiderable Creditor of J. S. to charge this Eftate with his 
(a) Vid Debts, it had beed decreed (a) by Lord Couper that the Reverſion of 

1 719. this Eſtate for Lives, reſerved to J. S. his Executors and Adminiſtra- 

' © © tors, was, by the Statute of Frauds and Perjuries, made perſonal 
"Eſtate, and as ſuch could not be deviſed away by the Teſtator in Pre- 

Judice of his Creditors, but ought” to be liable to his Debts, and ſold 
for that Purpoſe. But the Deviſee in Remainder after the Death of 
J. S. the Teſtator not being made a Party to that Suit, and the Teſta. 
tor's Wife the Deviſee for Life being dead, he now brought this Matter 
over again, and a Caſe was put, That if one ſeiſed in Fee ſhould con- 

"vey to the Uſe of himſelf for Life, Remainder to his Executors, 
would that be perſonal Aﬀets? And if the Executors are ſpecial Oc- 
cupants, or take by Occupancy, then it cannot be Aſſets. But Lord 

Chan. King ſaid, That the Caſe put of Lands in Fee being limited to 
Executors, is different ; that here the Executors and Adminiſtrators 
are made ſpecial Occupants, and alſo take as Executors, whereby the 
Premiſſes are per/onal Eſtate as naturally as if limited originally to Ex- 

ecutors ; and decreed this to be perſonal Eſtate ; and'that it could not 

be deviſed away by the Teſtator from his Creditors, 'but that this being 

a ſpecifick Deviſe, all the reſt of the Teſtator's perſonal Eſtate, not 
ſpecifically deviſed, muſt be firſt applied to pay the Debts; and if there 

be any other ſpecifick Deviſe, that the ſame ought to come in Aver- 

age with his, and pay its Proportion; but if that will not ſerve, all 

muſt be ſold to pay Teſtator's Debts. Jin. 1726. Duke of Devon 

and Atkins, 2 Vill. Rep. 381. VV 

16. The Huſband after Marriage purchaſed a Term for Years to 

himſelf and his Wife, and the Survivor, and the Executors, Admi- 
niftrators and Aſſigns of ſuch Survivor for the Refidue of the Term. 

The Huſband mortgaged the Term with the Wife's joining (as he 

might do) Proviſo to be void on Payment of the Money by him or lis 

Wife, or either of their Executors or Adminiſirators; Proviſo that the 

Huſband, his Executors or Adminiſtrators, ſhall, till Default of Pay- 

ment, - quietly enjoy. The Huſband ſeven Years after contracted 

Debts, and died, leaving his Wife Executrix, the Mortgage Money 

unpaid, Decreed that this Settlement of the Term being after Mar- 

riage in the Power of the Huſband, and the Equity of Redemption 
being reſerved to himſelf as well as to his Wife, and being alſo in the 
Caſe of Creditors, was Aﬀets to pay Debts. Trin, 1726. Watts and 

| | Thomas at the Rolls, 2 Will. Rep. 364. | 2 

| 17. His Honcur, on decreeing an Account to be taken of a per/0- 
nal Eſtate, doubted, whether a Leaſehold Eſtate in Scotland could be 
looked upon as à perſonal Eſtate in England; tho' a Leaſehold Eſtate 
— in 


yy OO” — 


— — - 


E — Ari} rAarors. 
e petſwidl. Eſlate in Rngiand, Andmexcbe Geld here: Bor 
2 was left at Liberty to report any Thing ſpectally T#ia 
1945, 5. ed dpf Bhigsr at anch R yr Ione tl, 
a Will Bp. 619% 642. 30t Dacf g A0 10342981 201, u2S1 DG 0 

18. K d to dne and his Heire; for threc Lives; is u teal 
Eſtate, aud chor bythe Statute) of Frauds. it is. mad Wable. to pay 
Debts, 2 it is only ſuch Debi as bind the Heir and where the Spi- 
ritual; Court ſettinz aſide a WII (. l] of ſach- Eſthte'ag'revoked 
. of ſuch reab Elre, Hud. 
Marwood cand Turner, 3 Mill. Rep). 9 1 
19. Money acticled on. Marriage to be Jaid obt in Land; and ſet- 
ed is hot Aſſets even at Law. 3 Mill. Reb. a 26 willa 


20. Where the Huſband agreed that the Wife ſhould have two == 
Guineas of every Tenant that tene wed w Leaſe with the Huſband be- 


the Wife's ſeparate Money. Mich. 1734. oy per Gi” ; Wwe 

of Calmady and Calmady, 3 Will. Rep. 339. Ie 46 7 

21. Qne. poſſeſſed of d Term Years. e it, und. 

leaving Debts, lome by Bond, and ſome by fimple Contract. Th. 

Equity of R 8! equitable: Aſſets, and ſhall be liable to all 

the Debts equally. Per Sir Joſeph Ar Maſter of Nr Mich, 

1734. Gox's\Caje.(a); 3 Will. Rep. 341. % Vide P. 
22. But where a Bond is given to B. In Truſt for A. who dies) © 

the Money due on the Bond ſhall be paid in a Courſe of Adminiſtra- 

tion.So if there be a Term for Years to B. In Truſt for A. Ibid, 

342: in 8. C. (5) 1 ) Vide P. 

An Advowſon deſcending to an Heir is real Aſſets, and (as it . 


cen) exten — Elegit. g Mich. 17 Robinſc and 7; onge, 
3 Will. Rep. 4 S N . 


24. An Advowſon in Fee, whick EET to the Heir, had been 


adjudged in Dehts, 5 che Heir was 
l ill. Rep. 399. 


Proc” to 770 
ky Ach, Jy 4. i Cale of 
4. A on? (0 Devaſtavit ; What. | 


11G ITAT. 30 Car. #2: 7. fee 2. The Bxecutors and Atninire 
vors of Perſons, who, as' Executors in their own Wrong, or Ad: 
miniſtrators, ſhall waſte any Eſtate or Aſſets of any Perſon deceaſed, 
(hall be chargeable in the ſame Manner as their Teſtator or Inteſtate 
would have been, if living. Made perpetual 4 @ 5 V. & M. c. 24. 
2. Stat. 4 & 5 M. & M. c. 24. ſe. 12. ſays, That foraſmuch as it 
lad been a Doubt whether the ſaid Ad of the 30 Car. 2. extended to 
Exerutors.or Adminiſtrators of nts or Adminiſtrator of Right, 
who, for ꝓant of Privity, were not before anſiverable, non could be 
ſued for Dots due by the firſt Teflator er Inteſtate, notwithRanding ſuch 


Hxecutors or Adminiſtrators had waſted the Estate of the firſt Teſtator, 4 


it is thereby. evatted, That the Exeruttrs or ' Adminiftrators of any Ex- 
eculor or toinifirator Z Right, "ab ſhall waſte or convert to his Uſe 
Googs ar Liſtate of hrs Teſtator or Inteflate, ſhall be chargeable in the z 
fame Manner as their Ti eftator or Inteſlate might have been. 

3, If a Debt be due to the Inteſtate, and the Adminiſtrator lies 
a Security in his own Name, altho' the firſt Security be not delivered 
up, yet in Caſe the Debt be not paid, this will be reckoned as Aſſets 
come to his own Hands, and on make a Devaſladit. Cur”. ſeemed 

Vor. CV A ob | to 


the Fine, which the Huſband received, this was allowed tobe e e 
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after Wards the Obligar Jacqune Ig ſaluen- s and this was; ed 
weave... Cited pen Finch, as ſo adjudged in D 
i gn umn, je. + * 1 — Ke e. 21 4 3 1 
Rrecutah upan a Dynaſſemit t and 
Venen Ef the — — this qudgme ut 
to pay; a Bill was exhibited ngainſt- wry to corapel Tuyment with 
Intereſt;; Which was decteed ; for, by: L allen, when a. Debt 
becomes due upon a Bil, and a Demand ais made, und an Refuſal, 
en at Eduity, will give Intereſt, altho it 15:00t-a penal Bil Ca). Abe Reeo- 
only give the voręrl is undet a Neoeſſity of] eee e but the 
Debt — ne by Lau ixconetab 10 Lap. 8 Ann 
Bills, — Auon. MS. Rap. * 21 ASL N mad 24160 at E Al. 27 
oh 6. A 1 aſſigned Win, A bn. e Inheri. 
= es. „ will, in . ollow' al reated' {and all 
* rack brances ſuhliſting upen ſuch Inheritance; but): the; Tetm being 
by this Means become not Aſſets. at Law, the Executdr:who afligned 
the ſame is liable to. the Creditors. for ;a Devgſtadit. „Per Ten 
Chan. Talbot, Mich. 1734: in the Caſe of Charlthn and , 3 Kill 
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that is intitled to the Land, if he has not the ſame 

* Intereſt in, both, chere hall. be ne Extingviſhment upon 

this Account. Eaſt. 1740. inthe. Lale ak: "ONE Uh Kare 
Rep, in Chan. 117. A n er Wl G4 
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2:2 Fee-Farm Rents, 
66 AG 3 


» 9, 12, 14. 
wy & 22 Car. 2. c. 24. Ab png 16-3) berge ue. .A. 


—22 & 23 


5, 26.—Vide alſo Mr. oy . of the Statutes, Tit. Ne * A 


W HERR {Chargerogh land Gig ts the ſame Perlon 


Vi mo On | 


2 Vern. 730. 4. A Was intitle in Fee-ſimple 8 a Fre- — * Rent 10 col. per 
» Annum, reſerved to, the Crown upon the Grant of Ed. 1. 

ol divers Franchiſes to the Corporation: of C, which Rent 

being (int al) ſold by the Crown by Virtue of the Stat. 22 a ar. 2. 


4 i 


 Fee-Fanni\Rentr. 


. 5. brains willed hoy faid A. and by Ade Words of the ſaid Sta- 
tute as full W ven to the King's n their Heirs 


and Aſſigns, imſelf hid hy excep * 1 ſo that 
A. (among ifleges) mighs — rained for 


this Fer- Furm Rent N any other of the Lands belonging to the 


Cotporation of C. but poration being under 
Sequeſtration for th of Money decreed to 
belong to Sir Thomas White's S, this made the Difficulty. And 
Lord Chan. Cowper having called in to his Aſſiſtance the Chief Juſtices 
Parker and ng, held, Firſt, That the ua might referve a Rent 
nchiſe or Wet ing s out d, and 
ace 66 Hy anale ch Tete. Ae ee 0 
That tho” by 1 - the _ Stat. Gr. 2 he An of a er- 
Fart Rent had the like Remedy, | 
himſelf had, yet that fach other Landy "hoſt "Ye fi the . | 
ſion of the Tenant ; for if the Tenant ſhould have wüde 69:49 41 
for Vears, or at Will only, the Goods ot Chattels of ſuch an Under- re 
Leſſee were not diſtrainable even by the King himſdf, and cots - 
oently'0nor! by his Grantee. Thirdly, That any Leuſe "trade By gen 
the King's Tebamt of the Lands ndt held of the King, would pft. 
oh! & the King's Diſtreſs ; ſo if there wete an Extent upon iinn 
Elegit of ſuch other Thinds,' the Goods or Chattels upon the Premies 
ſo extended would not be liable, for this was a greater Eſtate than 
an Eſtate at Will. — And Lord Chancellor held, That he could not 
(= was prayed) order the 7 o pay y the Arrears of the Fee- 
arm Rent out of their Money or Rent ſequeſtred, in regard ſaid A. 
the Claimant thereof, had no Decree or Bill for the ſame; nor was 
there any Contempt on which the Court could ground a Sequeſtra- 
tion as to the ſaid-A. in reſpect of his Fee- Farm Rent, ſo as to let him 
have the Benefit 2 — Sto, w__ _ the Sequeſtrators 
be ordered 1 * be to put 
A. in a bet 44 ts, hve d thee been no 
Sequeſtrati diy the Court 5: d be at Li- 
ns to diſtrain for his Rent at Law, uit hg 4 —— any Con- 
tempt in Equity; and that no Beaſe d Eſtate derived under the Se- 
queſtrators, ſhould be made Uſe of in Eyidence againſt A. to prevent 
the Diſtreſs. Hz, 171 5 3 n and N or Y 11 (4), % The Re- 


I . 2 Rep. 306, 7181 1 — — Ss 

44 4 at after- 

wards Chief Juſtice Parker nd him, that M _— t it thight * been MB have determined that the 
Sequeſtration mo as the Hand of the Court upon the Eſtate ; and where a Right. to a Fee-Farm Rent appeared 
to be prior and indiſputable, the Court might reaſonable enough! have ordered to Payment, elſe 4. for ought 
appeared would be in a worſe Condition than if there had been no Sequeſtration ; for till the Sequeſtration 
the Corparation paid the Fee-Farm Rent voluntarily, and now they, are diſabled purely by the Sequettration ; 
and phiting 4 7 Via ak! putting the Charge of the Suit upon the Eſtate; whereas nothing appeared to 
= contrary, but that the Corporation was ſenſible of 4. s Right to the Rent, and defired it might be paid. 

id. 208, zog. 
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@ Livery, ſuppoſed. « and ſupplied in Equicy. 

_ 9; nt KJ It 95 & Jo or 4 "Oflt 31 
Fitz Gibb. 1 Deed of. Lands, i in twa; different Counties by way of Feoff. 
„rn Gon ment, and Livery; and. Seiſin of the Lands in one County 
— ſays, that indorſed; the Deed, Was made in 165 T7, 1: Decreed that th 


it was inſiſted no Livery appeared of the other. Lands, yet by reafon of the Poſſeſ- 
— — ſion, and great Length of the Time, Equity will ſuppoſe and ſupply 
Length of it; it had been much ſtronger, had the Livery, been ibderſed of Lands 
Time, the In- jn one County in the Name of, both; it would have been an Impli- 


tendment en- 


Jeaveured to Cation that none was of the other, ſince one was deſigued for both 
be mods cut 4 Nov. 1730. Fackſon and Jackſon, Select Cafes in Chan. $17. +. 
m 

can have no Weight, becauſe the ſame Perſons that enjoyed the Lands under the Deed, were 0 af Lew 
and as ſuch muſt have enjoyed them otherwiſe, tho* there "ye been no ſuch. Need 3 yet Lord Chancellor de 
clared, that, was he to try this Matter at Law, he ſhould pr 77 42 ſo direct, that «Lives was exec 

to all the Lands, dcrording to . Dyed, ne this wh of but however, that his Court w ad 
a 93 ny 01 * 11211 10 100 $31 44 F 
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@ what Eftate « or Interen, &c may | be batte or extin 
guithed- by: a Fine. we F 


-(B) Ok ſetting alide a Fine in Equity ,——Df Fine and Non 
Claim, —— And here ok a void Fine. 


(C) Where the Parties ſhall have Ele#ion in what Part of 
the Eſtate a Fine (and Recovery) ſhait operate. 


(A) What Eſtate or Intereſt, &c. may be bar⸗ 
red or extinguiſhed by a Fine. 


Deviſes his Lands to B. for Payment of his Debts, and then 
to B. for Life, with Power to make Leaſes determinable on 
three Lives, Remainder 20 tle Heirs Male of the Body of B. 
Remainder over. Tho' this be but the Deviſe of a Truft, and Exe- 


eutory, and expreſſed to be to B. ſor Life, yet it is an Eſtate-tail 1 


- a > * 


& „ 41 — — s % - 4 - — ” 5 — 0 q 
—— | — C__ a — | — — is co, 


. Fine. 


—— — 2 — 2 a, ow CO — 
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« * * W 4 — A2 ts CY a — | ht 
— —„— —— „ 4. 8 — 2 
— — — 
= 


— — ” 
B. barrable by A Hin- and Rerovery;; ferns in \ Caſe of Maag Arti- 
cles to ſettle an 1465 A. for Life; Remainder 20 the Heirs Mole of 
Vis Body; this E Agreement to do a futnFe Act, and ; in hier 
the Iſſue are particulatly conſidered and looked upon as Purchaſers, | 
Eaſt. 1711. Bale and Coleman (a), 1 Will. Rep. 142. | tk (a) Vide Ca. 
2. F. S. on his Marriage with An gave a Bond for has to: #54." $09. 
Truſtee; and a Warrant of Attorney to eonfeſs a Judgment thereon ; ur dra. | 
and this Judgwebt was defeazanced on Payment of 300 J. to the 
Wife, if the ſurvived' the Huſband; afterwards; ſhe joined with her 
Huſband in a Conveyance by Leaſe and Releaſe, and Fine of his real 
Eſtate. reed by Counſel and Lord Keeper that her joining in the ;, , 
Led br teaſe 0 80 extinguiſh ber Loteteſt f in! — 5 28. Tel. "oj 


but that the Fin carried d her Right and Intereſt in the Land. Ann. Shotbalt 


Faſt. 1522. Goodrich and tbolf et al, Prec. in Chan. 323; 1 6 


3. Baron ſeiſed in Right of his Wife in Fee of a Share of the 


New River Water; j the Wife cannot be barred ſans Fine. Per hi A'Ten way . 


Henour, Eoft. 1723. | Drybutter and Bartholomew, 2 Will Rep. I 27. ally is) levied 


of New Ri ver 


Shares by the Deſcription of ſo much Land aqud coopert”. Per his 18 ibid. 1 28. — wherever a 


Fine and Recovery are neceſſary for the cutting off the Intail and Remainder of fogh Shares in regard the . 


New River runs Ahe three Counties, wiz. Hertford, Midale eſex and London, there mu be three ſeveral _ 


and Rave 3 5 as to PR of theſe Fr wiz. a Fine and away in cach gun Ne: in a Not 


I ewe 6 Lands to Truſtees for ninety-nine Years, for 
| res of his Debts; and if they did not act, then he deviſed them 

F and his Heirs, In Truſt to pay his Debts ; and afterwards to 
B. in Tail, "Remainder j in Tail to C. B. who was the Ceftui que Truſt 
in Tail, levied a Fine and died, without Iſſue, and five Years- paſſed 
with Non-Claim. Decreed that this Fine ind Non-Claim barred the 
Remainder Man in,,Tail, tho”. it was :nfitcd that the Title of C. was 
not yet commenced, becauſe the Debts were not paid, and the Term 
for ninety-nine Vears was ſubſiſting; and that the entire Eſtate at Law 
being in the Tri tees, they ſhould aye entered ; and that it wWes againſt 
Eq quity for him to ſuffer the Ceftuz que E ruſt to be barred by a Fine and 
Non-Claim thro' his Default; yet he \ was decreed to be barred. Cited 
per Cur', Eaſt. 11 Geo. 1. in the Caſe of Webber and Earl of Mon- 
trath, as the Caſe of Baſket and Pierce (b), 2 Mod. Caſes in Law and 2 1 Vere. 
Eg. 144. * 227. 

„ One an Sum of Money charged upon Land ſecured by a 
Term in a third Perſon, levies a Fine and ſuffers a Recovery of the 
Land; this extinguiſbes his Right to the Charge. Vide the Caſe of 
The Duke of Chandos and Talbot, Trin. 1731. 2 Will. Rep. bor, 
bog. 

6. A. deviſed Lands to B. and C. and the: Survivor of them, and 
the Heirs of fuch Survivor, In Truſt to ſell. The Eſtate was de- 
creed to be ſold, but the Maſter reported the Parties could not make 

a good Title, there being no Fee-fimple in the Truſtees, for that the Re- 
mainder in Fee could only be veſted in the Survivor, and it was uncertain 
which would be the Survivor. On Exceptions to this Report, Lord 
Chan. Talbot held, That the Truſlees joining in a Fine would paſs a good 
Title by Eſtoppel (c); that here the Fee was in Abeyance; Rog as, (e) Quere if 
where the eideſt Son of Tenant in Tail levies a Fine and ſurvives <A; M 
bis Father, tho' he afterwards dies without Iſſue, yet this will paſs a by way of 
good Title as long as the Tenant in Tail has Iſſue, and thereby con- CPeppel dog 
clude the youngeſt Son, who muſt derive his Deſcent from the eldeſt, Hates 
notwithſtanding the latter, at the Time of the Fine levied, had no- paſſed ? 
thing. 80 in his Caſe one of the Truſtees muſt be the Survivor, 

Vo T. II. 6 E and 


S. C. reported, ; 
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and intitled to this future Iatereſt; 7 l Heirs. clair 

under him would be eſtopped, by reaſon. of the Fine devied, by ming 

Anceſtor, to ſay Partes finis Nubil Bauer unt, altho he that levied the 
3 Will. Reg, Fine had af that Time no Right or FAR to the. LN: Fee. Trin, 


372. 8. C. 173 5. Vick and Edwards, MS. Rep. 
ASS (from 
which the above MIS. Caſe ſcenis to be a Tranſcript) ſays, the Deviſor's Heir joining in the Cony 
to the Purchaſer would ſupply the want of proving the Will, but in every other Reſpect it 72. be void. 
Per his Lordſhip, ibid. 37 3. — Lordſhip cited the Caſe of Wea le and 7 Lower, ig Pollexf, | where 
a Fine was adjudged to paſs an Eſtate not wefted by way of Fitoppel) and to conve ay bet 4 of ba Eſtate 
which accrued * the 8 1 „ * . Rep. Acchrb! e.. 
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val his 


0 Of ſetting aſide a Fine in Equity; Of "IR 
; why Non-Claim ;: 1. And here of a vold Fine. 


. in Chan, 1. 5. prevailed with bie Wil (on her Mabel to levy a Fine 
2 of her Land to him, pretending. that be was thereby only to 
. have it for his Life; a Dedimus iſſued, and the Caption was taken the 
Day the died; and becauſe the Fine could not have ſtobd the Party 
dying before the King's 'Silves Was paid, the Writ "of Covenant was. 
 *:razed in the Teſte, and made to beat Date. ten Hays back ward; and all 
other Parts of the Fine were razed, and made to correſpond with it; 
and the King's Silver was paid, and fo all appeared upon the Record to 
have been done before the Wife's Death: The Heir at Law broupht 
a Bill to ſet aſide this Fine as obtained by Fraud, or. to, have a Re- 
conveyance of the Land. And per Lord Keeper, Thiere is a great deal 
of Difference between the Irregulayit of paſling a Fine and the Frau. 
dulent Manner of Sn of it, and he cited 67 enwod's Caſe and 
Hungate's Caſe, 5 Co. and 2 Vont'” 30. and ſaid, if a % Rande ob- 
taining of a Fine could have been relieved here, it would have been 
attempted in ſome of thoſe Caſes; and if it ſhould be examinable 
here, it would be a great weaknin of Fines, and can dnly be examined 
here to pubiſh' the Patty that did t Crlhinaltter"; i Gellth rand s Caſe, 
where one was Per ſonated, yet the Fine was 25 t aſlde i a Re- 
conveyance ordered; afterwards the Bill was d ſmĩſſed. 5 Hil, 1700, 
On and Ward, MS. Rep. 
Le in Chan. 2. F. S. married a young Heireſs, and by indirect Means done 
23 * hs to levy a Fine of her Inheritance when ſhe was under Age; and the 
Huſband's Father was one of the Commiſſibnets who took the Fine ; 
and the Uſes'were declared to the Feme and her Huſband, and the 
Heirs of their two Bodies, Remainder to the Heirs' of the Survivor. 
The Feme died in her Minority without Iſſue. The Huſband, after ber 
Death, mortgaged the Premiſſes to B. and died without Iſſue. Of whom 
C. the Heir at Law of the Wiſè, = an, Afi; gnment, and then levies a 
Fine, and five Years paſs, and the eed, deckring the Uſes of the fr/t 
Fine, was loſt. D. who was intitled under the firſt Fine, brought a 
Bill to redeem, and for a Diſcovery of the ſaid Deed of Utes. C. the 
Heir of the Wife, pleads the / Practices in obtaining the Fine, and 
alſo his own Fine and Non- Claim, and that there was no ſuch Deed, or, 
if there was, it was obtained b by F raud. And per C ur, G. the Huſbar 'd's 
Father, in taking the Fine from his Daughter-in-Law, could not have 
been aſſiſted hire, and the Plaintiff clatms under him, All Titles at 
Law, that are not directly againſt Conſcience, ſhall be aſſiſted here to 
a Redemption; and if there were only a Blemiſh of the Title, ſo 
ſhould the Plaintiff; but cannot get over the Fine and Non-Claim. 
The Plea is good; Bill diſmiſſed. Mich. 1703. Sir John Packingto! 
and Barrow, MS. Rep. 5 3. Fine 
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1g. Fine Nvjed by, Lefee for. Years, or at Mill, void; ; ſecus Where 
1 get having a defeaſible Right, and ſuch Leſſee joins with! him. 
Nil the ( Cale: of Carter and Barnardifon, Mich. 1718. 1 Vill. Rep. 
n 
mo pa of of Marriage . for a Settlement to be made Vide Bid. 
R will, be gonſidered in Equity, that if a Fine be levied to (o. 80 C. 
differnt Uſes the. Court will ſet 4 Fine aſide. Tin. 5 Geo, 1. in 


Trevor, and Trevor, Lucas Rep. 436., | 
Nl Fine, and d Non-C Ih. ought. not to ſcreen a e Pur- 


chaſe, but the Conuzee ſhall be deemed a Truſtee for the equitable 
Title. So. decreed ; but the, Caſe was compounded in the Houſe of 
Lords. | 6. Mar. 1724. Martin and Martin, Vin. Abr. Tit, Fraud, 
(A. a.) Ca. 12. Cites. it, as a MS. Rep. ſaid to be Lord Harceurt's, 
Tit. Fraud. 


C) dubere the Parties wall ha ve Election in 
. what Part of the Eltate a Fine (ang, Regs oo 
very) thall operate. 5 


1. HERE a Fine and Recovery is of ſo many Acres in S. 
: the Parties have their Election in what Part of the Eſtate 
it ſhall operate. Mar. 27, 1723. Lord Blaney and Mohon, Vin, Abr. 
Tit. Recovery (Common), 0 Ca. 5 Cites it as a 05 Gaſs þ jad to 
be bare Harceurs 5. 


Vide Tit. Rerovery, Þ 
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Fozeign Laws, Cuſtoms, 
Fo g | Plantations, | ; 


wry Caſes relating to Foreign Laws (), — Cuffoms, (% Vi the 


Caſe of Drums 
®) Forelgn Plantations, by what Laing gpyerued. | nou and, | 
; 4 . T9483 1 © © 


Ca. 


a) Caſes relating to Farcigy Laws, — 
Cuſtoms. 
Prec. in Chan. 


I, O N a Marriage of two French People in France the Contract 20%. 8. C. 


* 


was, That the Huſband ſurviving the Wife ſhould have two accerd, fays, 
Thirds of her Fortune for Lifs, (W hereas by the Cuſtom of b Ms an- 


ſwered to the 
Paris, where they married, he would have had but a Moiety) and O% Alen, that 
Marriage 
300 e 
Contracts are 
to be ſupported in all Countries without regard to the Place where made; and that this Contract did exter d 
to the whole Fortune of the Wife, and not only to the Particulars ed; ; and the ſaying the reſt ſhould 
£0 according to the Cm of Paris, is as much 4+ if the Cuſtom had been recited at large, and that the For- 
tune ſhould go ſo. %, 208. 


a 


* 


ü es, ct 


476 Foreign Laws, 2 toms,” "Plantatione. 

366-Lityet, in the firlt Place, by way of Prefepts and" that the reſt 
ſhould go according to the Guftorn > Paris ; after they fled birher 
from the Perfecution; and ſeveral Years after the Wife died; her Re. 
lations brought a Bill for an Account of the Eſtate, and to have the 
Benefit of the ſaid Contract. Obfected, The cotild not bring over 
the Prench Law hither, but muſt now be ned by*the Laws of 
England, where, the Huſband | ſurviving," is arte all the Wiſts 
* * oe z at leaſt, there was no Colour'to Oy, it farther than the 
Sam ſtipulated in the Contract, and not to that Which was left to £0 
according to the Cuftom of Parts which is only a local Law, and 
therefore they coald have no Benefit of it ere. Lord Keeper de- 
creed Relief on ly as to the Sum ſtipulated ; but on an Appeal to the 
Lords, they had Relief for the Whole. Mich. 1702. ane 


(a) 1 Will. Turſt (a), MS. Rep. 
Rep. 431- 
S. C. cited in the Caſe of Freemoult and Dedire, et econt', Eaft. 1718. which was a Caſe of Marriage Articlis 
made in Holland, and it was contended that by the Law of Holland ſuch Articles take Place of any other Debts, 
wherefore they ſhould be here conſtrued according to the Law of Holland where; they 3 ed 0 have been 
made, which was ſaid to have been held in the ſaid Caſe of Feaubert and Tw/?. To which it 12 anſwered, 
a ſo ruled, That it Ger to have been proved in this Caſe what is the Law of Holand" is in Fedde ang 
ur it was proved what was the Law of France, without which Þ our ou 1721 tak ice of 
— * Law, mo: + #4 $411 FI 4 \ 8 197 


be 


2. Sentence of a ' Forei, gn Court who have JurifdiQtion, © ahd the 

Pate are within it, 'is e. Nov. 22, 1726. . and 
Jemineau, Select Caſes in Chan. 6g. ' 

©", 46r. . Contracts are to be adjudged netab chip to bie Lanã if the Place 

Agreement, E] where they were made, York Buildings Company and Meers, before 


Ca. 22. S. C. the Houſe of Lords, 23 Nov. 1728. Ground. 25 Nad. 77 Law and 
Eg. 18. Ca. 5. 


6% 
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(5 Foreſgn Plantations. by what Laws go⸗ 
11 89 verned. / | \ 


F there be a new and bed e Country round out by 

Eng liſh Subjects, as the La is the Birth-Right of every Sub- 

ject, fa end they go ** 7 ir La de and 

ibeielene ſuch new fun Count * 2 Lays wed the Laws of 

England. Said per the Maſter of Aa Rolls. 2 1722, to have been 

ſo determined by the Lords of the Privy. Council upon an Appeal 
from the Foreign Plantations. 2 Will. Rep. 75. 

2. The after ſuch Country is inhabited by the Engliſh, Acts of 

| Parliament made in England, without naming te Foreign Planta- 

tions, will not bind them. Bid. n 

| . For which Reaſon it has been determined thn the Statute of 

Frauds, which requires three Witneſſes to a Will, and that theſe 

ſhould ſubſcribe in the Teſtator's Preſence. in Calc of, a Deviſe or 
Lands, does not bind Barbadoes. 1 FRE 
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en, Vim Abr. Tit. Forſei tum 
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* 191974 S111 
7. 8 , 7 e 
Order, employed Defendant to purchaſt Bank Annhuities, and dep: . 
ſited (564000 {in his Hands for that Pu 3 \accordingly\ Deſenn 
dant -purctiafedi ſewarab Annuities in D. s Name; but In Truſt for the - 


* * 
v4 « 


. 


ſigned to the Lady, and the Money not laid out in Stocks paid to 

her, the Defendant admitted the Demand, but ſaid, hearing oy een 
Lady was married to B. attainted of Treaſon, he was adviſed not to 

pay t writhout being indemnified by a Decree of this Court. The 
Attorney General was a Party, and inſiſted for the King, that if any 
Right ſhould appear to be in the Crown, that the ſame might be 
ſaved and ſubmitted tq the Demands, if the Plaintiff ſhall give ſuffi- 
cient Proof that ſhe is net married to B. Cc, Whereupon her Afi. 
davit (annexed to the Bill) was read, by which it appeared that ſhe 
was not married 3 but if the; was, it was inſiſted arg that the Law of 
England; hould., not be the Meaſure of the Decree of this Court in 
ſuch Caſe, but the Law of another Ei this being a bare, Truſt 
for, a, Foreigner, and that the Court has always a Regard to the Laws 
of other; Natzons, as of the Laws of Holland and of the Plantations. 
And giteß 1 Chan C 14.5, 232.—2 Vent. 3 58. f There being no Proof 
made to conte © Lad 
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ade to contradict, the Lady's, Affidapit, the: Securities: were decreed 
to be-afligned, and the reſt. of the Money not laid out in Stocks to be 
paid to her, and Defendant to. have his Coſts, he having done nothing 
but what he ought, for in this Caſe it was not prudent in him to 
pay the Money till ſecured. Micb. 11 Geo. 1. Drummond and Sir , I Cars 
atthew Decker, MS. Rh. | [ye Tow and 
Mich. 11 Geoit. 8. C. ſays, there being ho Rroof of the Lachs Marriage w B. the Point, * whether the Money was 
forfeited or not, was not determined, but it was decreed as above. But if ſhe. was married to B. it would 
then be a Queſtion of great Importance whether this Money vas forfrited or not by B.“ Attainder ; for, ſince 
all Foreigners are encouraged by A of Parliament to place their Money in the Publick Funds, it would be very 
hard that this Money ſhould be Vorfcited; for then the Conſequence would be, that a Lach in France, who 
hath a ſeparate | from her Huſband. in her own perſonal Eſtate, would, by placing it in the Funds pur- 
ſuant to the Statute, he deyeſted of that Pro „and have it tranſmitted to her Huſband by his coming over 
into Exgland, fo that he may diſpoſe thereof at his Pleaſure; or, by her being married to a Subject of Eng- 
len, ſhopld vol in him in France; or in the, King) here, upon his Awainter' before or after Marriage. 1bid. 101, 
tte drt ili ac fo aigzn vd ie ie F. 105 
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2 Freem. Rep. 1100 . Reme lt thÞacok ren: her iter Brother the 
8 dant, upon her Marriage gives a Bond privately to her 
Mich. 1637. \ther-to:repay. that Sum /the-Hofbind" brite dead withou, 
S. C. lays, it Iſfaer the Defetidarit\ſued dhe Haintiff bpon'the'Bogd at Law, where. 
the Defen- upon ſhe exhibited: her-Bitb to: be -telievtY! agaioſt it, being a Praud 


dant, that it by reaſon: it was done without, the Privity! of her Huſband. Lord 
Kean fer Gbantellor:: ordrred that the Bond ſhould be delivered up, for being 
the Huſband, onrd h Flad, im Accident of Death or Curſe of Tims ſhould alter 


or ary of his thb Caſe j an the Plaintiff was telieved, notwithſtanding: it was her 


Iſſue, to be 
, o'wn Agtdement, _— nene bn os: * 168 
ieved 
Gale they Anon... 8. C. n 10 9 :* 01} bot | A bs 757 7. 
con- « L 8 


anne py RS nh eee Nb * re 
; Jort liebs N dil nbi Dt” Ac kon , 
Where Fraud 44. Chancoryi mi tele Oecher us be husdchar Wen 
Sr, being"*<wluntary, and that without any Trial at Law. Per all the 
decree Lordi Commiſſioners. And ſo they did Trin. 1 in dite, and 


will decree 
againſt it, Huſty. et ab, in Chan. Prec. in Chan.'1 13, 15. 


without orde- ! 1 112 Ta * 1 


ing a Trial. 0 2 Chan, Ca. lo. een 24 2312 „ agg ig wt ihe 


3. A, ſteals a yourig 1 ho had 2 ebhfideriblc Poition 
wks was in Truſtees lande oY 155 Viarriage A of hour would 
not part with the Portion, unleſs the Huſband, would give Security 
that it mu gy be ſettled far Benefit of his Wife; and it was 
agreed that it ſhould be lid bug in Land, Cn the Hul- 
band and Wife, and the Heirs of their r Bodigs and and a "Judgment was 
ard by the Hulband, for this 'Parpofe. This 150 of, 'tho' after 

arriage, ſhall not be conſidetecd as vo/untary, Fs to be fer aſide in 
favour of a Creditor of the Huſband ; and a Bill brought by a Cre- 
ditor of the Huſband was diſmiſſed, but without Coſts; for, per Cu”, 
if the Huſband "Himſelf had exhibited a Bill. againft the Tiuftces for 
the Portion, the Court would not have decreed i it to Rim without 
making ſome: ſuch amet, an. 169 A and Scan, Free. 
en LEI" 
4. A. being to procure Win for B. ct it bd pays B. 
300 J. and the remaining 700 J. in Goods, which prove worth 
of nothing; and fot fecuting che whole 1000 J. Both gave , 
3-1 YET that being ſue againſt B, be. brought His Bill and 
5 perpetaal Injunctio againſt che Recognizance G Puytment of 
of . only, and Intereſt, by reaſon of ſome Circumſtances of 
2 in A. Hil. 1697. Smith and Loader, Prec. in Chan. 80. 
. A Will as well as a Deed may be ſet aſide in Chancery on 
Erayd or Circumvention. Cur'.clgarly of this Opinion, Ach, 170 
Caſe of Melly and Thernagh et Us, et econt, PN. i 
Chan. 123. 6. A. 
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"x, Supercargo of a Ship en in s to po to the Eg 

FM ſhipped on board Kerl , wi a of B. oO. . 

ave a 5 — Bond to 715. 5 for Cont int Caſe the Ship .ſhou! 2 

eign three Vears; and at che fame Time made a Bill of 5100 tp N. ene 
of the ſuid Goods (Which were invoyced particular ly). and, of the . 
Produce and Advantage that ſhould be ma. thereof; and this was in A er 
the 8 decurit wn e Reps HENS of the e 60⁰ 1 ke Ia 1 3 
401: per Ip rei 1 & Years, The 8 
wen der Voyage, n e efron 1015 d with | I + Money ne . | 
others bought, and thoſe likewiſe were inveſted in other: 254 . 
ſo there had been ſeueral Bartets and Exchange of „ Here bo 12..." 
Goods. The $hj WN 4 returned home richly lac W 
ſeveral Sorts of ut I S. died in bis Mau haba le 
ſendant, who was a Creditor of his, by Judgment for 1 coal. obtained 
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2 © 10; Fu 1255 or 18 0 5 fall, is either of they gpod Rea- 
1 this ——4— Release cyan. Per 100 court, 
(a) Li > ich, I Fr 1918 . pate and Broderick (e), i 1 fe 


Ca. 2 4g, 

Mr. Viner 11. 1 A hs of a an Eſtate i 1 Fee, devited it it to 3 F. B. 
8 Secu the Will, but it Was not atteſted in his Preſence by - three 
was decreed MWitneſſef. F. B. dt ed, and Defendant; finding that the Will was void, 
that the Pe- for one anche Guitieas p paid to P intiff, who was F. B.'s Heir at, Law, 
tg Fg Prcured ird him 7 Rea, Which recited that F. B. by his aſt 
the Re ts nd Will duly executed had deviſed his Eſtate to Defendant; — Defen- 
Profs of th dant thinking himſelf not ſaſe with the Releaſe 8 for fifty Gui- 


Lee dae nend more prevailed With, tue PIT ce the Land by Leaſe 
to whom 


a Ne and;Releaſe 10. Ons, Day who: was: 
8 8575 n Day afterwards conveyed. > Afterwards u pon a valuable 
juſt Aw. Conſideration, conve ed Par t. to. gde Pate > had not any other 
_ 2 Natice the. Invalidity © the Will, ſave that The heard it mentioned 
Legacles paid in common Diſcourſe. Plaintiff brought his Bill againſt ſaid Defendant, 
by bi, A Day Fare to hp = Releaſe, Leaſe me 0 wg ed 4 

count ſer 8 r ah; obtained; and it pot appearing that the Plaintiff at the 
— Tie of- © 850 the. Releal ale, Ge. _ that the Will was bad; 


and fifty Gui: Hartqurt C. decree That, they h uld be EET up; and it pot 
ae, os ap pea ating. that Parker, was privy to fhe Fraud, tho he bad beard of 


Intereſt, Se: the Invalidity of the Will as above, it. was Gerd that he, upon re- 
Ae ceiving his Purchaſe Money, with Intereſt, ſhould: convey to the Plain- 
fide of Part tiff, and ſhould a account for the Rents, d= Prpfies which he had re- 
of che Free. ceived, and be : alloy ed wha t he had lai out. in Repairs, or otheru ie, 


hold Lands, Qt ch..1 . þ he. Pro. a Fugen $4, Vin. Abr. Tit. Circum- 


he ſhall con- 
2 , . 7—7¹⁰ | 1 Li: a1 * 97.1 Slot At 3.1 

Payment of the Purchaſe Money, with Intereſt 2: 31 Ces tack he had Notice-of the Iavabiditi of the 
Deviſe by co 22 Report, tho' not actually Notice from the Plaintiff or Defend nt: and tho he was 
not a fraudulint Parchaſtr, yet be wat a rafp, one, pd. o ut, to faye i inquired into th the e of we Will, 
or got the Holding ito Jois in che n Fance ENG Per Harcoi 10 His. 
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Eſtate on Truſtees, and (inter al) he declared the Truſt of a Term 
for five hundred Years, to be for the raiſing of 5000 J. for his Daugh- 
ter's Portion, payable three Months after Marriage. The Daughter 
afterwards married J. S. a Gentleman of 700 J. per Annum, who, 
before his Marriage, was adviſed by Counſel that the Portion was fuf- 
ficiently ſecured, and who, afterwards on her Death, had on her 
Requeſt expended 400 J. on her Funeral, but never made any Settle- 
ment on her. A. embezelled 2600 J. of the Company's Effects; the 
Company cannot break thro' this Proviſion in the Settlement, there 
being 79 Colour of Fraud in it; and the Articles do not bind the 
real Eſtate but the Bond only, ſo far as the Penalty goes ; therefore 
decreed the 5000/7, to J. S. after Payment of 2000. to the Company. 
Eaſt. 1714. Eaſl-India Company and Clavel, Prec. in Chan. 477. 

14. There being Accounts current, between A. and B. a Goldſmith, 
B. gives out his Caſh Note to C. for pool. and A. mortgages bis 
Eftate as a collateral Security for the Money. B. gives C. 1001. 
for his Favour in the Matter, who keeps the Caſh Note by him. Some 
Time after the Mortgage forfeited B. becomes a Bankrupt, A. prays 
Relief, becauſe C. negleGed to turn his Caſh Note into Money, 
when he might have done it. It was directed, that an Account be 
taken, how Matters ſtood between A. and B. 10 Feb. 1717. Maſon 
and Late, Vin. Abr. Tit. Fraud, (G) Ca. 4. cites it as a MS, Rep. 
faid to be Lord Harcourt's, Tit. Fraud, 

15. A. makes an abſolute Conveyance to B. for 15001. B. executes 
a Defeazance upon Payment of 15001. within fix Years, and after, 
n Marriage, ſettles it as an abſolute Eſtate on his Wife and Iſſue. 
There being Proof that A. made the Conveyance to enable B. to get a 
Fortune, tho' that was another Lady and not the Wife B. really mar- 
ried, it was decreed that A. was bound as Particeps Criminis ; and 
this Decree was affirmed by eight Lords againſt ſeven, Cowper 
and Harcourt againſt the Decree; Parker for it, 21 Fan. 1718. 
Webber and Farmer, Vin, Abr. Tit. Fraud, (H) Ca. 3. cites it as a 
MS. Rep. ſaid to be Lord Harcourt's, Tit. Fraud, and ſays, there is 
added a Note in the MS. that the Wife's Father had Notice of the 
Defeazance before the Settlement made. id. 

16. A. agreed for the Purchaſe of Timber, and A. and B. both 
enter. into a Bond, that A. his Executors and Adminiſtrators, ſhould 
not cut down under ſuch a Size. It comes out that A.'s Name was 
only made uſe of for B. in the Agreement. B. cuts down Timber 

Vo I. II. 6 G under 


482 Fraud; — Circumvention, ---- Covin. 
under Size. There can be no Remedy at Law againſt B. upon this 


Bond; but it is a Fraud on the Seller, and relievable in Equity, 
12 Mar, 1720. Butler and Pendergraſs, Vin. Abr. Tit. Fraud, (C, a,) 
Ca. 13. | 
Maxim. 1 © In Caſes of Fraud, Equity will relieve even againſt the Wor; 
Lie ha: ſo of a Statute ; as if one Agreement in Writing ſhould be propoſeg 
great an Ab- 8 propo 5 
borrexce of and another fraudulently or ſecretly brought in and executed in Lieu 
Tg t 7 of the former; in this, or ſuch like Caſes of Fraud, Equity will 
* glen 3 relieve; but where there is no Fraud, only relying upon the Honour, 
crees, if Word or Promiſe of the Defendant, the Statute of Frauds making thoſe 
— Promiſes void, Equity will not interfere. Per Parker C. Eaſt. 1520. 
Vin. Abr. Tit. in Caſu Viſcounteſs Montacute and her Huſband Sir George Maxwell 
{raut, (A.a.) 1 Will. Rep. 620. Es | 
* 18. A Releaſe of an Equity of Redemption, obtained by Miſre. 
preſentation, was ſet aſide for that Reaſon, 23 May 172 1. Kirwan 
and Blake, Vin. Abr. Tit. Fraud, (H. a.) Ca. 9. cites it as a MS, 
Rep. ſaid to be Lord Harcourt's, Tit. Fraud. | | 

19. A Statute was made in Jreland, that all Leaſes which ſhould 
not be regiſtered by ſuch a Day ſhould be void. The Reſpondent, who 
lived in the remoteſt Part of Ireland, not having Notice of this Act, 
did not regiſter within the Time; whereupon another Leaſe was made, 
and regiſtered, to one who had Notice of the firſt Leaſe, and an Ejecf. 
ment was brought upon it; but the Reſpondent was relieved, becauſe 
the Statute which was made to prevent Fraud ſhall never be uſed as 4 
Means to cover it. Note; This Act was appointed to be read at 
every Quarter Seſſions and Afſize. 23 Feb. 1722. Lord Forbes and 
Deniſton, Vin. Abr. Tit. Fraud, (F. a.) Ca. 9. cites as a MS, Rep, 
ſaid to be Lord Harcourt's, Tit. Fraud. 

20. In Caſe of great Fraud, Equity will not direct an Iſſue. 5 Feb. 
1722. White and Lightburn, Vin. Abr. Tit. Fraud, (L. a.) Ca. 7. 
Cites it as a MS, Rep. ſaid to be Lord Harcourt's, Tit. Fraud. 

21. It is no Objection, that the Parties to a Fraud have their Re- 
medy at Law, and may bring Actions for Money had and received for 
their Uſe; for in Caſes of Fraud Equity has a concurrent Juriſdiction 
with the Common Lau, Matter of Fraud being the great Subject of 
Relief in Equity. Per his Honour, Trin. 1723. in the Caſe of (It 

% Vide this and Moollaſton and Arnold (a), 2 Will. Rep. 154, 156. 

282 22. One of ſeventy-two Years of Age conveyed Lands of 40 l. a Year 
1. this Cate for an Annuity for his Life of 20 J. a Year, and who lived but two 
there being Years after, but it was ſet aſide upon a Bill brought by the Heir at 
no Evidence Law, it appearing that the old Man was weak, and eaſily to be im- 
1 fag poſed upon. Mich. 1723. Clarkſon and Hanway et al, 2 Will. Rep. 


ſtruction 
This Decree was affirmed by Lord Macclesfield. Mid. 200. 


given by the 203. 
Grantor to the 

Drawer of the Deed, tho' the Drawer had been examined, but the Inſtructions were given by the Grantce 
only; and it not appearing that the Deed was read to the Grantor at the Time of executing the ſame, and 
the Annuity being ſecured by Covenant only inſtead of a Mortgage of the Eftate, and the Annuitant not having 
the Deed itſelf in his Hands, his Honour ſaid that all this is Fraud apparent, and that judging upon the Face 
of a Deed is judging upon Evidence, which cannot err, whereas the Teſtimony of Witneſſes may be falle. 
1tid. 203 to 206. 


— 


23. Obligor on Payment of 20. to the Obligee, who was ſuper- 
anuated, and very weak and forgetful, and incapable of tranſacting 
any Buſineſs, procured a Bond and Notes for about 250 /. to be deli- 
vered up to him on Pretence of Poverty, and Kindred to the Obligee 
but neither being proved, he was ordered to account for the Bonds 


a Vide this and Notes. Mich. 11 Geo. 1. Lucas and Adams (b), 2 Mod. Cafes - 
i. p 
Ca in Law and Eq, 118. | 


2 7 24. A. 


Funeral Expences. ps 483 


24. A. intending to marry B. gave a Bond to B.'s Father for 
500 /. payable at a certain Day, but defeazanced not to be put in Suit, 
but for Security of the Daughter, in Caſe any Misfortune ſhould 
happen to A. to be paid before other Creditors. This is a fraudulent 
Bond on the Face of it, to diſappoint Creditors ; ſo held per King C. 
Trin. 1725. Wiſe's Caſe, Select Caſes in Chan. 46. 
25. Lord Commiſſioner Jeꝶhyll took a Difference betwixt a Deed 
and a Will gained from a weak Man, and upon Mz/repreſentation or 
Fraud; for if a Will be gained from a weak Man, and by falſe Re- 
preſentation, this is (a) not a ſufficient Reaſon to ſet it aſide in Equity, (a) L Gf 
as was determined in the Caſe of the late Duke of Newca/tle's Will me 
between Lord Manet and Lord Clare, and in the Caſe of Bodvil and ,.,,p_ 
Roberts (b); but where a Deed (which is not revocable as a Will) is See alſo 
gained from a weak Man upon a Miſrepreſentation, and without any | * 
valuable Confideration, the ſame ought to be ſet aſide in Equity. (4) Reberts 
Eaſt. 1725. in the Cafe of Janes and Greaves, 2 Will. Rep. 270. _—_— 
26. Equity will never countenance Demands of an unfair Nature ; ak. A 
in this Caſe the Bill was 79 have an Allowance for attending at 5 
Auctions to enhance the Price of Goods ; nor will Equity ſuffer them Rad. f Laue 
to be ſet againſt fair and juſt Demands in an Account; and a Croſs- and Eg. P. 
bill for that Purpoſe was diſinifſed with Coffs, 6 Mar. 1726. Walker *© 
and Gaſcoigne, Vin. Abr. Tit. Fraud, (A. a.) Ca. 13. Cites it as a MS. 
Rep. ſaid to be Lord Harcourt's. 
27. A. being much indebted, gave 600 J. for the Benefit of his 
younger Children; this is not fraudulent as againſt Creditors, tho' it 
would have been % of @ real Eſtate or Chattel real; yet the Court 
would not have taken it to be ſo pro confeſſo, but would have directed 
an Iſſue to try it. July 14, 1729. Duffin and Furneſs, Select Caſes 


in Chan. 77, And ſo it was done in Lord Somers's Time, and, on 
Iſſue directed, determined fraudulent before Lord Chief Juſtice Holt. 


Ibid. 78. 


C Aa Þ YR 
Funeral Expences, 


bk S. dies, not leaving ſufficient perſonal Eſtate to pay his Debts ; 
J. there had been 600 J. laid out in his Funeral, which the 
Court decreed ſhould be a Debt to affect a Truſt Eſtate ſettled 

for Payment of his Debts, he being a Man of a great Eſtate and Re- 
putation in his County, and being buried there; but if he had been 
buried elſewhere, it ſeemed his Funeral might have been more pri- 


vate, and the Court would not have allowed ſo much. Jiu. 1691. je Fol. BE 
T. F. . 


Offiey and Offfey, Prec. in Chan, 26, 27, ys" 
2. The Wife has a ſeparate Maintenance, with Power to diſpoſe but S. P. does 


of it by Will; ſhe accordingly makes a Will, and an Executor, and not appear, 
thereby deviſed ſeveral Legacies to the Amount of more than ſhe had 
to diſpoſe of, The Huſband's Eſtate in the Hands of another (which 
amounted to 270 J.) was made liable to the Funeral Expences of the 
Wife. Trin. g Geo. 1. Bertie and Lord Cheſterfield, at the Rolls, 


2 Mod. Caſes in Law and Eg. 31, 32. Ca 


C AP. XLVII 
2 Guardian (%. 


2. 


(A) Ok appointing,— afligning, (oz admitting),—a and remo⸗ 
ving a Guardian; — the Power, &c. ok a Guardian , — 
and here touching Survivozſhip of a Guardianſhip. 


(B) What At of a Guardian, with Conſent of the Infant, 
will bind the Infant. | 


(O) Guardian, in what Caſe chargeable ;—and how compel. 
lable to account. 


— 


— ——_— 


(A) Of appointing,—aſſigning, (oꝛ admitting), 
— and removing a Guardtan ;----the Power, 
&c. of a Guardian; —and here touching Sur- 


vi voꝛſhip of a Guardianſhip. 
Car. 2. c. 24. are only Truſtees, and have no more Power 


I, 

G than Guardians n Socage ; and that as the Court could in- 
ternoſe where there was a Guardian in Socage, ſo might it alſo in Caſe 
of a Guardian by the Statute, Per Lord Chan. Macclesfield. ——— 
And in Anſwer to an Objection, that the Court ſhould not interpoſe 
before the Guardians had miſbebaved, his Lord/hip obſerved, that pre- 
venting Fuſtice was to be preferred to punifhing Juſtice ; and that if 
any wrong Steps had been taken as might induce the leaſt Suſpicion 
of Prejudice to the Infant, tho' not to deſerve Puniſhment, yet 
the Court would interpoſe, and order the contrary ; and that this 
was grounded upon the general Power and Juriſdiction which this 
Court has over all Truſts; and that a Guardianſhip was moſt plainly 
a Truſt, Trin. 1721. The Duke of Beauford and Berty, 1 Will. Rep. 
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. 2. * a Guardian's being in loco Parentis, the Solicitor General 
took a Difference between a natural Parent and a Guardian; for 
that if the latter was for marrying a Ward under his Quality, it was 
moſt uſual for this Court to interpoſe; but not ſo in Caſe of a 
Father's endeavouring to marry his Infant Child to one beneath him. 
But per Macclesfield C. This Court would, and had interpoſed, even 
in the Caſe of a Father; as where the Child had an Eſtate, and the 
Father, who was inſolvent. and of an ill Character, would take the 
(5) As was Profits, there the Court has appointed a Receiver (5). Trin. 1721. in 

= I: - the Caſe of Duke of Beauford and Berty, 1 Will. Rep. 705. 
and Kitten, 3. Teſtamentary Guardians are recommended by the Will to act 
2 1 Lord with the Advice of J. S. and F. S. is-attainted, this Superintendency 
z, devolves upon the Great Seal as the general Guardian of all Infants. 
Per Lord Chan. Macclesfield : Wherefore it was ordered that the Guar- 
dians ſhould apply to, and adviſe with A. and B. the Infant's near 
Relations 


UARDIANS appointed by Will according to the Stat, 12 


— — _— . — — 


* 
- . 
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Guardian. „ 


Relations. Tin. 1721. Duke of Beauford and Berty, 1 Will. Rep. 
00. | Yr 3 
r At Common Law the Father could nt appoint a Guardian, 
whether Tenant in Chivalry or in Socage. Eaſt. 8 Geo, 1. Earl of 
Shaftſbury and Shaftſbury, Gilb. Eq. Rep. 176. * 
If two Perſons are appointed Guardians by Virtue of the Stat. 
of 4 & 5 Ph. & M. and one of them dies, it will not ſurvive, it 
being a naked Authority to a ſpecial Purpoſe, vig. to make the Ra- 
viſher criminal. But a Teftamentary Guardian, under the Stat. of 
12 Car. 2. c. 24. ſe. 8. has not a naked Authority, but, being made 
after the Manner of a Guardian in Socage, has an Intereſt, which, 
tho' it be neither af/ignable nor transferable, is yet ſuch an Intereſt as 
ſhall ſurvive. 16:4. 176, 177. $27 | | 
6. And were it an Authority only, it muſt be conſtrued joint and 
ſeveral, elſe the more Guardians are appointed for the Security of an 
Infant, the leſs ſecure he would be, becauſe upon the Death of any 
one of them the Guardianſhip would be at an End. Did. 3 
7. A. deviſed the Guardianſhip of the Perſon and Eſtate of his The Father 
Infant Child to B. and two others, (ſince deceaſed) without —_— by the Stat. 


and to the Survivor of them, yet the Survivor ſhall have it. Hi 8 4 


1722. Mr. Juſtice Eyre and Counteſs of Shaftſbury, 2 Will. Rep. 102. Right 0 if 

e of the 
Guardianſhip of his Child until twenty-one, and having done fo in the preſent Caſe, it will be bloding, unleſs 
ſome Miſbehaviour be ſhewn in the Guardian, in which Caſe, it being a Matter of FJruſt, the Court hath a 
Superintendency over it. Per Lord Chan. Macclesfield, ibid. 107. And his Lord/4ip ſaid, That as to the 
Objection that this Right of Guardianſhip does not ſurvive, becauſe it is not ſaid in the Will in expreſs Terms 
that it Hall go to the Survivor, there ſeemed to him to be no Colour for it, becauſe where ſeveral Guardians 
are appointed by a Will, each of them ſeems to be a compleat Guardian, like the Caſe where there are two or 
three Church- Wardens of a Pariſh, each of them is a diſtin Church; Warden; and it would be miſchievous; 
and of very ill Effect, if, where there are ſeveral Guardians appointed by a Will, and ſome refuſe to act, that 
the reſt ſhould not be able to do any Thing ; and yet this muſt be the Conſequence, if a Guardianſhip deviſed 
to ſeveral ſhould be taken to be but one joint naked Authority; ſuch Conſtruction would make the Act of little 
Force. Did. 107, 108. | 


ww 


8. A Guardian has an Authority coupled with an Intereſt, and 
may bring a Writ of Raviſhment of Ward on the Infant's being taken 
from him; and tho” it is true, that the Damages recovered ſhall by 
the Statute go towards the Benefit of the Ward, yet the Declaration 
muſt lay it ad damnum of the Guardian, Per Lord Chancellor, ibid. 
108.— A Guardianſhip is unt aſſignable, neither will it go to the 
Executors or Adminiſtrators; but for all that it is coupled (a) with (a) That a 
an Intereſt, and is not a naked Authority; and where an Authority Guardianſhip 


* * . * . ® * ] d 7 

is coupled with an Intereſt, it does ſurvive (d). Per Lord Commiſſioner au Inet 15. 

Jekyll, ibid. 121. moſt apparent, 
in that a 


Guardian may bring an Action, and avow in his own Name, may make (4) Leaſes during the Minority of the 
Infant, and make and grant Copyholds (c) even in Reverſion, as Dominus pro tempore. Per Lord Commiſſioner 
Jekyll, ibid. 122. (2) 2 Roll. Abr. 41. Pl. 3. (e) Tbid. (4) 11 Inf. 112, 113. 


9. The Caſe of a Guardian is compared to that of an Executor or 
Adminiſtrator, which is not affgnable, but yet ſurvives (e). Per NN 
Lord Commiſſioner Jehhyll, ibid. 121. — And tho' a Guardian be j and 
not in all Reſpects to be compared to an Executor, in regard the Sheldm, 
latter may continue his Executorſhip by appointing an Executor by * 
his Will, yet the Caſe of a Guardianſhip deviſed to two is ſtrictly like 
the Caſe of an Adminiſtration granted to two (F), (eſpecially where 7f) Vide the 
the Debts amount to ſo much as the Aſſets); for in that Caſe, as Caſe of .4dams 
well as in the Caſe of two Guardians, an Adminiſtrator cannot aſſign IO 
his Adminiſtratorſhip, it will of go to his Executors or Adminiſtra- p, C. 5 


Vo L. II. 6 H tors, but more par- 
| | ticularly the 


Caſe of Hudſon and Hudſon, P. Ca. of this Work, 


— — — —— 
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Guardian. 


tors, but to the ſurviving Adminiſtrator ; ſuch an Adminiſtrator is ac. 
countable to the Creditors for every Thing, as much as the Guardian 
is to the Infant; and ſuch an Adminiſtrator can make no Profit, 
Per Lord Commiſſioner Jekyll, in the Caſe of Mr. Juſtice Eyre and 
The Counteſs of Shaftſbury, Hil. 1722. 2 Will. Rep. 121, 122, 

10. The Court of Chancery has An original Juriſdiction cf the Right 
of Guardianſhip, as formerly the Lord by Priority ; (2. e.) that Lord 
of whoſe Manor the Lands which were firſt in the Family were held, 
had a Right to the Guardianſhip; ſo the Court of Chancery will de- 
termine touching that Priority. Per Lord Commiſſioner Gilbert, 
ibid. 123. in 8. C. 

The A#ions 711, The Stat. 12 Car. 2. (which was drawn by Lord Chief Juſtice 
\ ny 2 Hale) gives the Guardian an Authority _ with an Intereſt (a). 
ſhew that the A Teftamentary Guardian takes Place of all other Guardians, and 
8 his Intereſt is for the Good and Honour of the Family; as the Father 
Pi, Lord Was the Head of the Family, ſo the above Statute puts ſuch a Guar- 
Com. Gilbert, dian in loco Patris. Per Lord Commiſſioner Gilbert, ibid. 12 5. 
GIVE; 12, Since the Statute which took away the Court of Wards, the 
8 Juriſdiction of Wardſhip returns to the Court of Chancery; and it 
Ward, 2 appears by the Regiſter 21. b. 198. that a Writ may iſſue out of this 
180. in a Court to remove the Guardian of an Infant, and to put another Guat- 
8 dian in his Stead, Per Lord Commiſſioner Jekyll, ibid. 119. 
— 244 8. P. in 13. The Right of a Teftamentary Guardian takes Place of a Guar- 
the Caſe of dianſhip by Nature; by the exprefs Words of the Act of Parliament 


— 4 „* —_ _ 
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Hughes and the Guardian will take Place of all other Guardians, and his Au- 


Science, R 
NET thority by the Law is a Continuation of the Paternal Authority, 


Per Lord Commiſſioner Fekyll, ibid. 115. 

14. The Law has appointed Remedies both Droitural and Poſſeſſory, 
to recover the Guardianſhip. . Firſt, Droitural as the Writ de Cuſtodia 
Terre & Haæredis; and if the Ward was married, then by the Statute 
of Merton, c. 6. the Plaintiff ſhould recover the Value of the Mar- 
riage. Secondly, Poſſeſſory, as at Common Law Treſpaſs, in which 
He could only recover Damages, and not the Ward itſelf ; but by the 
Statute, Weſt. 2. c. 35. which gives Raviſhment of Ward, he reco- 
vered the Body of the Heir, and not Damages only. Eaſt. 8 Geo. I. 
Earl of Shaftjbury and Shaftſbury, Gilb. Rep. in Eq. 175. 

15. Guardianſhip muſt be reckoned an Intereſt, as the Law has ap- 
pointed Remedies Droitural and Poſſeſſory to recover it; and tho' a 
Guardian in Socage has not any Intereſt of Profit ſo as to be aſſigna- 
ble, yet it is not a naked Authority, but an Intereſt of Honour, which 
a Man may as well have as an Intereſt of Profit. Ibid. 175. 

16. A Petition was preferred to Lord Chancellor by the Grandfa- 
ther of an Infant of the Age of ſeven Years, to have him taken out 
of the Cuſtody of his Mother, (the Defendant) being a Papiſt, and to 
be delivered to B. and C. named by the Petitioner, that he might be 
educated in the Proteſtant Religion. It appeared by Affidavits, that 
the Infant was intitled to 1700/7. per Annum as Tenant in Tail in Re- 
mainder after the Determination of the Eſtate for Life of his ſaid 
Grandfather. It was inſiſted for the Petitioner, that it might be of very 

ill Conſequence that the Education of this Child ſhould be left with 
a Papift, who might inſtil the Principles of that Religion in an Infant. 
That the Infant's Father on his Death-bed ſaid, that he expected his 
Father (the Petitioner) would take Care to educate this Child in the 
Proteſtant Religion, and not leave the Education of it to his Wife; but 
he being now dead, and the Petitioner very old and unable to take the 


Guardianſhip on him, he deſired that B. and C. in whom he repoſed 
2 All 


— *** art. 


an entire Confidence, and to whom he aſſigned the Guardianſhip, might 
have the Education of this Infant. And B. appearing in Court, and 
conſented to take upon bimſelf this Charge, Lord Chancellor ordered 
that the Infant ſhould be delivered to B. and C. whom the Petitioner 
had appointed to be Guardians, but ſo as the Mother might ſee him 
at any Time. Trin. ꝙ Geo. 1. Reynolds and The Lady Tenham, MS. 3 Caſe 
Rep. . | in Law and 


| Eg. 40. S. C. 
and Decree, per Lord Chancellor. But this Decree was reverſed in the Houſe of Lords upon the 4 of 


Lady Tenham, and there reſolved, that theſe Words of her Huſband on his Death-bed, (wiz.) That he expected 
his Father (the Petitioner) would take Care to fee his Child educated in the Proteflant Religion, were a good Ap- 

intment to make the Grandfather Guardian. That the Appointment of a Guardian is a bare Power and 
Truſt, and not aſſignable, as it hath been reſolved in Beadle and Conflable's Cafe, Vaugh. Rep. And about 
three Years ſince in the Duke of Beauford's Caſe, whoſe Father had appointed the Duke of Ormond Guar- 
dian, but he being attainted of High Treaſon, and ſo made incapable, another Guardian was appointed by 
Act of Parliament, it being not to be done by any other Power. Therefore the Grandfather was ordered to 
take the Guardianſhip upon himſelf in Perſon, for that he could not affign his Power to another. And this is 
agreeable to another Decree made in the Houſe of Lords in the Caſe of Fofter and Deny/ſon, 2 Chan. Rep. 237. 


17. A. ſeiſed of an Eſtate of 4001. per Annum, had a Natural 
Daughter by B. to which Daughter ſhe deviſed all her Eſtate, and 
made C. Executrix, and appointed her to be Guardian to the Infant, 
and died. This Executrix made her Will, and thereof the Petitioner 
Executrix, B. removed the Infant from School, and ſent her into 
the Country, for which Reaſon the Petitioner complained to the 
Court, that the Infant was removed from School where ſhe might have 
proper Education, and ſent into the Country where ſhe could have 
none; and this Petitioner being referred to a Maſter to name a proper 
School, and a Guardian for this Infant, he reported, the Petitioner to 
be a fit Guardian, and Mr, D.'s School a proper School for her Edu- 
cation ; and therefore ſhe petitioned that the Infant might be delivered 
to her, and ſent to the ſaid School. The Infant's Father conſented 
to ſend the Child to Mr. D.'s School, but oppoſed the Delivery to the 
Petitioner, or - that ſhe ſhould have the laying out any Money for 
Cloaths or other Neceſſaries for the Child, ſhe being very poor, and 
having already pretended that ſhe deſerved 180/. for her Care in at- 
tending the Child; therefore the Money to be laid out for Neceſſaries 
oug-\t rather to be paid to Mr, D. or his Wife, than the Petitioner. 
The Court was of Opinion, that removing this Child from School into 
the Country to her Father's Houſe, could neither be uſeful nor inſtruc- 
tive to her, becauſe he was a ſingle Man, and kept no Perſons proper 
for her Education; yet it was not thought reaſonable to remove her 
from his Care ſince he owned her to be his Child, but that he ſhould 
pay the Petitioner's Coſts ; for otherwiſe he might remove her from 
one School to another, and the Coſts of applying to this Court would 
be paid out of the Infant's Eſtate. Mich. 11 Geo. 1. Ord and Black- 
ett, 2 Mod. Caſes in Law and Eq. 116. 

18, A, deviſed his real Eſtate to his three Daughters and their —— 
Heirs, and then by a Codicil he deviſed it to his Wife, if his three 
Children ſhould die without Iſſue of their Bodies, and made his Wife 
Guardian to his Children, and died. The Wife was very young, 
and in fix Months after A. s Death married again. And the Court 
decreed, that the Children ſhould be removed from the Mother their 
Guardian, and that the Court would appoint ſome proper Perſon 
amongſt their Relations to receive them ; but that the Mother ſhould 
be at Liberty to ſee them as often as ſhe would. Eaft. 11 Geo. 1. 
Morgan and Dillon, before Lord Chan. Weſt in Ireland, 2 Mod. Caſes 
in Law and Eg. 135 to 143. But Lord Chancellor's Decree, was rever- 
ſed in the Houſe of Lords, and the Mother confirmed in the Guar- 
dianſhip. Hil. 2 Geo. 2. ibid. 219, 19. A 
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19. A Guardian in Socage is purely for the Benefit of the Infant, and 
accountable to him, and removeable by the Court of Chancery upon any 
Miſbehaviour, or obliged to give ſuch Security to account as the Court 
thinks proper. Per Weſt Lord Chancellor in Ireland. Eaſt. 11 Geo. 
1. 2 Mod. Caſes in Law and Eg. 141. | 

20. One deviſed the Guardianſhip of his Child to his Wife and A. 


OT but if his Wife ſhould marry again, then the Wife and A. to fix upon 


another Guardian, The Wife did marry again, but would not agree 


with A. to choſe another Guardian. Reſolued, That it devolved upon 


2 Will. Rep 


278. Eaft. 4 


1725. Jen- 
ning: 

Looks, S. C. 
and P. ſays, 


the Guardian 


the Court of Chancery to appoint a Guardian. Per Lord King, 
Trin. 172 5. Darcy and Lord Holderneſs, 1 Will. Rep. 703. by way 
of Note. | 

21. The Guardian of an Infant, who is in the Poſſeſſion of an 
Eſtate moritgaged which came to the Infant, muſt out of the Profits 
keep down the Intereſt, and not let it run on to increaſe the perſonal 


Eſtate, which poſſibly the Guardian may be in Expectation of. Eft, 


1725. Anon. MS, Notes. 


or his Executor (in Caſe of his Death) was decreed to anſwer the Intereſt out of the Profits. Per Lord Com- 
miſſioners 7eky/] and Gilbert. 


22. F. S. by his Will appointed M. his Wife ſole Executrix and 
Guardian of his Son, and adds, F my Wife ſhall marry again be- 
* fore my Son ſhall attain his Age of twenty-one Nears, then and from 
te thenceforth I appoint my Brother Executor and ſole Guardian of my 
% Son.” M. dies, the Son being about thirteen Years of Age; and 
the only Queſtion was, Whether the Teſtator's Brother (who would 
have been Guardian in Caſe the Wife had married before the Son had 
been twenty-one Years of Age) ſhould be Guardian in this Caſe, or 


the next of Kin, to whom the Inheritance could not deſcend? Lord 
Chan. King: Here is no Limitation to the Wife of the Guardianſhip 
for Life. It ſeems the Uncle muſt have been Guardian and Executor 
at the ſame Time. I think the Uncle cannot be Guardian; but Raym. 
4273. and Lev. 125. cauſe me to doubt; but a Caſe being made for 


the Opinion of the Court of Common Pleas, the Judges certified that 


the Uncle could not be Guardian, but that the Guardianſhip muſt go 


to the Guardian in Socage. 1731. Selby and Selby, MS. Rep. 

23. The Court cannot appoint Guardians in any Caſe but ad liten 
for carrying on Suits there in Behalf of the Infant. 20 Mar. 1740. 
Hughes and Science et al, in Canc, Vin. Abr. Tit, Guardian and 


Ward, (N. 6.) in a Note to Ca. 7. 


) What Act of a Guardian, with Conſent of 
the Inkant, will bind the Inkant. 


1. As Heir to his Father and ſpecial Occupant, became intitled 

to a Leaſe for three Lives of certain Lands in Hampſhire, and 
being an Infant of about ſeventeen Years of Age, B. who was his 
Guardian, or acted as ſuch, in 1727 did, by A.'s Approbation, for 


157 l. ſign a Demiſe of the ſaid Lands to the Plaintiff for twenty-one 


Years, to commence from May 1730, at which Time a Leaſe in Being 
would determine, about fix Months before A. would come to Age. 
The Money was either paid to A. himſelf, or to his Guardian by bis 


One Perſon : 
ſwore poſi- Conſent, and the Infant, to ſhew his Good-liking of the Bargain, 
tively the Mo- | witneſſed 
ney was paid 


to the Infant himſelf, but he ſwore he did not receive it. 
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witneſſed the Deed and the Receipt of the Money. B. proving after- 
wards inſolvent, and having made ſeveral diſadvantageous Bargains 
for A. he would have ſet aſide this Leaſe, and actually demiſed the 
Lands to C. -anether Defendant, who entered upon and ebicted the 
plaintiff and took a Crop of Corn which the Plaintiff had ſowed. 
The Bill againſt A. was to make a new Leaſe of the Premiſſes for 
twenty one Tears, or to refund the 1 5% J. Fine; and againſt C, to 
have Satisfaction for the Crop. And it was objected for A. That no 
Intereſt paſſed by the Leaſe of the Guardian who was nominal, nei- 
ther Teſtamentary Guardian, -nor Guardian in Socage; and if he had 
been ſo, ſuch Leaſe could not be obligatory during 4,'s Nonage, and 
that therefore the Leaſe in Point of Law was abſolutely void ; and 
altho* A. witneſſed the Leaſe, yet that could not bind him any more 
than if he had really executed it, which he might have avoided at 
his coming to Age. King, Chancellor: Infants have no Privilege to 
cheat Men. This Leaſe was made with the Conſent and Approba- 
tion of A. the Infant, who was above the Age of Diſcretion, and 
knew what he was doing, and it's certain his conſenting to the Leaſe 
was the. only Inducement the Plaintiff could have to take it at ſo large 
F Fine, being he was not to poſſeſs the Lands 'till fix Months before the 


Determination of the Infancy, &c. and therefore whether ever the Mo- 
ney came to A.'s Hands or not, he ought'to make good the Leaſe or 
refund the Fine, for otherwiſe the Plaintiff and all other Perſons would 
be defrauded by the Colluſion of an Infant and his Guardian; and ſo 


decreed, that on A.'s refuſing to make a Leaſe, he ſhould repay the 
Fine. But as to the Crop, his Lordſhip would not meddle about that, 


nd 


_ Bu 82282 — — 


becauſe in Point of Law the Leaſe was abſolutely null (a). Egft. 6 (% B. 25d, 


Geo. 2. Evroy and Nicholas et a“, MS. Rep. 


Attorney Ge- 
neral, in his 


ent cited this Caſe : 4. Tenant in Tail, wanting to mortgage his Eſtate, B. his Son and Heir, being an 

Infant of about ſixteen Years old, ſolicited the Loan of the Money, and a Mortgage was made without acquaint- 
ing the Mortgagee of the Intail. Upon 4. 's Death, B. ſet up the Intail againſt the Mortgagee ; but Equity 
charged the Eſtate tail with the Mortgage, becauſe of the Fraud which the Infant had been guilty of. Bid. 


(O) Guardian, in what Caſe chargeable; — 
and how compellable to account. 


1. A Receiver appointed by the Guardians of an Infant, with a 
Salary, is but a Servant to the Guardians, and as they had 
ſufficient Authority to employ him, ſo they had the ſame Power to 
diſcharge him, and allow his Accompts; and he having accounted 
with them, ſhall not be obliged to account again with the Infant 
when he comes of Age; but the Infant is at Liberty to require a full 
Account of the Guardians; and if the Servant they employed has 
embezzled any Money, the Guardians muſt anſwer it to the Infant. 
Trin. 1720. Clavering's (b) Caſe, Prec. in Chan. 5135. 
2. Tho' the Infant Himel cannot bring Account againſt his Guar- 
dian 'till he comes of Age, yet a third Perſon may bring a Bill for an 
Account againſt the Guardian, even during the Minority of the Infant. 
Per Lord Commiſſioner Jekyl/, Hil. 1722. in the Caſe of Eyre and 
Counteſs of Shaftſbury, 2 Will. Rep. 119, 120. | 


Vide Tit. | CWlards, P. 
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(8b) Vide P. 


Prec. in Chaz. 


99. S. C. in 


totidem verbis. 


—1 Vel. Abr. 
Eg. 73. Ca. 
17. S. C. but 
not ſo fully 
ſtated. 
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CAP KI 
Hearing and Rehearing, 


(A) Caſes relating to Þearing, as what may be read, Ke. 
(B) Caſes relating to Rehearing, f ee 


* 
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(4) Caſes relating to Hearing, as what may 
| be read, cc. 


T. the Hearing it was objected by Defendant B. That J. S. 
A who was a neceſſary Defendant, was not brought to Hear- 

ing. Plaintiff ſhewed he had A him to a Seque- 
ſtration, and therefore might go on. Defendant anſwered, That the 
Affidavit on which the Proceſs of Sequeſtration was founded was in- 
ſufficient; and upon reading of it, it appeared that the Subfæna was 
left at a Place where J. S. had only lodged once, and that above two 
Years before the Service. Cur” held it not ſufficient Service to go on 
againſt the other Defendant alone, unleſs the Plaintiff would conſent 


.T, 


to ſtand in the Place of F. S. to all Purpoſes, which he not doing, 


 Blackbourne, MS. Rep. 


the Cauſe went off for want of Parties. Mich. 1699. Parker and 

2. Lord Keep. Wright declared, That where on a Bill brought by 
A. againſt B. C. and D. et al, the Defendants had examined ſome 
Witneſſes, that B. being now Plaintiff, may read thoſe Depoſitions 
againſt A. or any of the Defendants in the frf Cauſe, Mich. 1704. 
Barſlow and Palmes, Prec. in Chan. 233. 

3. Where Plaintiff in his Bill ſet forth that Letters of Adminiſtra- 
tion were granted to him, as by the ſame, ready to be produced, may 
appear, and this not denied by the Defendant's Anſwer, the Letters of 
Adminiſtration may be read in Court without examining them, Il. 


8 Ann. Brown and Pitman, Gilb. Eq. Rep. 75. 


183. 


4. A Bond for Performance of Articles, ZH cancelled, was made 
an Exhibit, and allowed (at the Hearing) as Evidence to prove the 
Execution of the Articles, the Limitation being inſerted and recited in 
the Condition of the Bond. Hil. 12 Geo. 1. Anon. Gilb, Eg. Rep. 


5. After the Bill and Anſwer came in, and Replication filed, ſeveral 
Witneſſes were examined, and their Depoſitions taken; then the 
Plaintiff moved to withdraw his Replication, and took Exceptions to 
the Anſwer, and got a ſecond Anſwer; and then replied, and ex- 


amined other Witneſſes, and on the Hearing would read other De- 


poſitions; , but the other Side inſiſting they could not be read, by reaſon 
the Replication was withdrawn, and ſo taken without any Replication, 
they were jirregular, and ought to be ſuppreſſed ; which Lord Chan- 
cellor ordered accordingly ; for that it was ſaid, they ſhould have ex- 
amined them anew after the ſecond Anſwer came in, and da "x 

I ed, 


Hearing — Reheari ne. 


| fled; or have. moved the Court to have had Liberty to n uſe of 


them at the VETS * 5 +969 Andrews 498 = (9, Prec. in (s) 1 Pol. Abr. 


Chan. 386. : 


but afterwards — intereſt and Plain atiff, in the G bis De- 2 Ye». Rep. 
poſitions may be; read at the Hearing. a 2 Lord Chancellor. 699. S. C. 


Mich. 171 5. Goſs and Tracey, 1 Will, Rep. 289. 
A Bill was brought by the Deviſce of Lands to perpetuate the 
T eſtimony of a Will, and to eſtabliſh the Will. His Honour diſmiſ- 
{d the Bill with Coſts, declaring, that this Cauſe being only for per- 
petuating the. Teſtimony, ought not to have been ſet down for 
Hearing. Trin. 1723. Hall and Hoddeſdon, 2 Will. Rep. 162. 

8. The Depoſitions of a Perſon who was made a Defendant, and 
ſtruck out, and examined as a Witneſs, were ordered to be read ; and 
the Caſe of Cake and Gaugh was cited; where it was ſo done. But 
King C. ſaid, he would not do it till he ſaw that Caſe, and ſaid he 
had no great Reverence for the Rule, but if it be a Rule, he muſt 
purſue it. Trin. I725. Stephens and Craven, Select Coſes in Chan. 

I. 
a 9. All Depoſitions taken in a Cauſe, but not read at the Hearing, 
may be read at the Rehearing .z.and this is the conſtant Practice of the 
Court. But in Appeals to the Lords, nothing i is read but what was 
read below. Trin. 11 Geo. 1. 172 5. in the Caſe of Chriſtmas and 


Cbriſimas, Select Caſes in Chan. r | 
Vide Tit. Evidence and Witneftes, 00 P. 417. 


(B) Caſes relating to Rehearing (H. 


1. O Proofs to be read at a Aang that were not read at the 
firſt Hearing. Feb. 1706 or 1726. Williams and Lane, 
Vin. Abr. Tit. Rehearing, Ca, 5. 

2. Upon the Plaintiff's petitioning to rehear, the Cauſe is open as 
to the whole and every Part of it, with reſpect to the Defendant ; 
while, in reſpect to the Plaintiff, it is only open as to thoſe Parts of 
it complained of in the Petition. Per Cvuper C. in Caſu Rawlins and 
Poxwel, 1 Will. Rep. 300 

3. A Decree Niſi by Default, was afterwards made abſolute by De- 
fault ; alſo the Court refuſed to rehear the Cauſe, becauſe the Coſts 
upon the firſt Decree Ni were not. paid, for the Party cannot ſhew 
Cauſe againſt a Decree Nii by Default, unleſs he pays the Colts of the 
Hearing Nifi. Per Macclesfield C. Mich. 9 Geo. Hoyle and Hoyle, 
Vin. Abr. Tit. Coſts, (Q) Ca. 17. 

. It is in the Diſcretion of ** Court whether or no they will 
grant a Rehearing (c). Per Lord Chan, Macclesfield, Jri rin. 1724. in 
Caſu Mills and Banks, 3 Vill. Rep. 8. 


(3) Pide (A 
Ca. g. this 


(c) And it is 


5. On a new Bill to carry a Decree into bent, the Court will do any 
may vary and alter what is thought proper, but on a Rehearing no o=y thereon, 


* than the Petition extends; but if the Petition be againſt the 
Decree in general, tho' particular Reaſons are given, the whole is 
open; but otherwiſe it is if the Petition be only againſt one or two 
Particulars. May 3, 1725. Colcheſter and Colcheſter, Sele# Caſes in 


Chan. 13. | 
6. The Rule of Court is, that on a Rehearing only ſo much of 


the Caſe is Open as 1s petitioned againſt ; and if all do not petition, 
only 


. —k.. : 8 e =. es, Anon a. 
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only to the Petitioners it i open. Pn. 172 * Hayward and E 
Select Caſes in Chan. 24. 
7. In the Caſe of Mr. Onſlow, bY Dela Speaker of the Eat of 
Commons the Court, on the Circumſtances of the (Caſe ſe, and the De. 
cree not being inrolled: refuſed to diſcharge an Order for a Rehearing, 
tho' at the Diſtance of above twenty-four Years. ' By! Lord Ring the 
laſt Seal after Hil. Term 1732, 3 Will. Rep. 8. by way of Note. 
8. An Agreement was 5 gned by the Parties, and by Conſent made 
an Order of Court, to bft to ſuch Decree as the Court ſhould 
make; and neither Party to bring an Appeal; yet the Cauſe was al- 
lowed to be teheard, Per Lord Chan. Lo Hil.” 1733. Burk and 
Fawcett, 1 Will. Rep. 242. EEE | 


| * EY "Pr 1 
. Heir. 


| (A) In what Caſes. an Þetr ſhall be charged, and what will 
1 (a) Vide Tit. be a Charge (a) on the real Eſtate, &c. in his pands; 
| 2 T —— Dow an peir is favotired in general ;--—— — Where 
| | 369. he ſhall have the Aid of the perſonal Eſtate in Eaſe of the 
9 Fi (© real (5);,——And. where he ſhall have the Surplus, &c. 

(B) There the Wozds Heirs of * Dovy are only a Deſigna- 


tio perſonæ. 


(C) ppeir and Erecuto?. 


(D) Ok an implied and reſulting Truſt fo2 the Benefit of 
the Heir. 


E) What ſhall be Aﬀets in the bands of the Peir. 


(F) Where unreaſonable Bargains are obtained from Heirs, 
in what Caſes they are relieved. 


(A) Jn what Caſes an Heir ſhall be charged, 
Ge, and what Will be a Charge (c) on the real 
» 69. Eſtate, &c. in his hands; —How an Heir is 
Cle favoured in general; —- Where he ſhall have 
and che ame the Aid ok the perſonal Eſtate in Eaſe of the 
Word Heir. Teal 0 ) nt: where he chall have the Sur- 


. Cro. Elix. 313. 


Abr. 626. x 
5 . Deviſes to Turner and his Heirs, Upon Truſt that he ſhould 
| » Convey it to ſuch of the Relations of the Teſtator as he 
2 Freem. Rep. ſhould think beſt, and moſt reputable for his Family. A. 
Fr ar dies without Iflue, and the Heir at Law, who was the Teſtator's Bro- 
ther, prefers a Bill againſt the Defendant to have him convey the 


Eſtate to him, It was in Proof on the Defendant's Part, that the 
2 Teſtator 


— r 8 a | =O . 
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Herr, 


a. 
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the Plaintiff was an ill Huſband, would ſpend his Eſtate if he ſhould 
leave it to him, and ſeveral other Expreflions, ſhewing the Diſlike of 
the Teſtator to the Plaintiff, But per Cu, There being nothing in 
Proof againſt the Plaintiff of any Miſbehaviour fince the Teſtator's 
Deceaſe, this Court will judge it moſt reputable for the Family that 
the Heir at Law ſhould have it ; and as for the Diſcourſes which were 
before the making of the Will, thoſe were all at an End by the 
making of the Will, and that notwithſtanding all thoſe Diſcourſes, 
it cannot be denied but if the Truſtee would give it him, he was not 
diſabled to take it. Trin. 1694. Clarke and Turner, MS. Rep. 

2. A. by Will ſubjefed both his real and perſonal Eſtate to the 
Payment of his Debts. Decreed that the Heir ſhould pay the Debt 
by ſuch a Time, or in Default thereof the real Eſtate to be ſold, 
and Liberty given to the Heir to ſue for the perſonal Eſtate (a). 


(U) Ca. 16. 


3. An Eſtate being confiderably mortgaged, was deviſed to A. and © 


Teſtator before the making of his Will did ſeveral Times declare that 


pp<a 
V. 


(a) Seems to 


23 February 1705. Stydolph and Langham (6), Vin. Abr. Tit. Heir, re 


J. 


ſeveral ſpeciſicꝶ Legacies were left to others. The Surplus is not ſuffi- ]) Ca. 8. 


cient to diſcharge the Debt. All the ſpecifick Legatees ſhall contribute S. C. ac; 


towards the diſcharging the Mortgage, before the mortgaged Premiſſes 
ſhall be affected, for the Covenant to pay the Money makes it a 
perſonal Debt, and the real Eftate ſhall never be put in Average with 
the perſonal. 1706. Warner and Hayes, Vin. Abr. Tit, Charge, (E) 


4. A. ſeiſed in Fee makes a Mortgage, and then deviſes the Lands 
to B. and gives ſeveral Money Legacies to C. D. &c. and wills, that 
all his Debts ſhall be paid out of his perſonal Eſtate ; and if that be 


not ſufficient, then the Legatees to abate in Propottion. The Queſtion 


was, Whether the Mortgage ſhould be paid out of the perſonal Eſtate, 
ſo as to diſappoint the Legatees, there not being ſufficient to pay 
both, &c. Per his Honour : It is a Rule in this Court that 4 Heres 
factus as well as natus, ſhall have Aid of the perſonal Eſtate, but not 
to diſappoint Legatees ; and therefore, if the Heir or Deviſee does ex- 
hauſt the perſonal Eſtate, as they may at Law, this Court will turn 
the Legatees upon the Land, &c. But this Caſe turns upon the par- 
ticular Wording of the Will; and tho' the Teſtator, willing his Debts 
ſhould be paid out of his perſonal Eſtate, and if that falls ſhort, then 
the Legatees ſhould abate in Proportion, ſeems prima facie to import 
no more than the Law ſays, and ſo are to be conſidered as Surpluſ- 
age ; yet it holds upon Conſideration that theſe Words do really im- 
port more; for if the perſonal Eftate was exhauſted by the Deviſee to 
pay the Mortgage, as it might at Law, the Legatees ſhould come upon 
the Land without any Abatement; but here the Teſtator ſays they 
ſhould abate in Proportion, and conſequently to give them a Remedy 


upon the Land is to contradict the Will; wherefore the Debt upon the 


Mortgage is to be computed among ft the other Debts of the Teſtator, 
and the Surplus only to be divided among ft the Legatees. Mich. 4 Geo. 
2. Reeves and Herne, Vin. Abr. Tit. Charge, (C) Ca. 12. 

5. A. conveyed all bis Lands, In Truſt for Payment of his Debts 
and Legacies, and by his Will deviſed all his perſonal Ellate to 
his Wife, yet the perſonal Eſtate ſhall come in Aid of the real, 
February 1707, French and Chicheſter, Vin. Abr. Tit, Charge, (E) 


F 
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| 6. A. by Will gave Lands to 55 S. and having, after his Will made, 
purchaſed other Lands, he on his Death- bed deſired B. his Heir at 
Law, not to hinder his Nephew F. S. from enjoying the new. 
purchaſed Lands, tho he had not by any Writing declared the Truſt 
for J. S. and his Heirs. B. ſuffers J. S. to enjoy it eleven Vears, 
and pretends he thought the after-furchaſed: Lands had paſſed by the 
Will. Cowper C. decreed that this was out of the Statute of Frauds, 
and that B. letting F. S. enjoy it ſo long, was an Execution of the 
Truſt, and ſo out of the Statute; and tho' no expreſs Fraud was 
proved, yet the Poſſeſſion for eleven Years was a ſtrong Preſumption 
that he ſuffered it as an Execution of the Teſtator's Declaration. 
Mich. 7 Ann. Harris and Horwell, Gilb, Eg. Rep. 11. 

= " _ 7. A Feme purchafed a Church Leaſe to her and her Heirs, for 

S. C. 7" three Lives, and dies, leaving an Infant Davghter. Two of the Lives 
die. The Guardian renews the Leaſe, and then the Infant dies. This 
new Leaſe is a new Acquiſition, and veſted. in the Daughter as a 
Purchaſer, and ſhall go to the Heirs of the Part of the Father, this 
Renewal by the Archbiſhop being ſpontaneous and gratuitous, and not 
like a Copybold, for there the Lord is only a Truſtee for the Heir, and 
his Admittance of him, tho' it be original, yet is only in Virtue of 
the Truſt repoſed in him by the Law for that Purpoſe; and decreed 
accordingly per his Honour ; and Lord Harcourt was of the ſame Opi- 
nion. Hil. 9 Ann. Maſon and Day, Gilb. Eg. Rep. 77. 

8. It was agreed by the Court and all the Bar, that the Caſes 
wherein the perſonal Eſtate has ever been applied in Eaſe and Exone- 
ration of the real, are only where there was no expreſs Exemption of 
the perſonal Eſtate ; for, if a Deviſe be of ſuch Lands to be ſold for the 
Payment of Debts and Legacies, and then the Teſtator ſays, I will that 
my perſonal Eftate ſhall not land charged on, or, be liable tbereunto; or, 
if the Deviſe be for Sale of Lands for Payment of Debts in general, 
and he afterwards deviſes all the reſt and Reſidue of his perſonal Eſtate, 
having already made Proviſion for the Payment of his Debts and Le- 
gacies out of his real Eſtate, or out of ſuch particular Lands, c. or 
ſuch like Clauſes, in ſuch Caſes the real Eſtate, ſo ſubjected, ſhall 

(a) Cites the not be exonerated by the perſonal (a). Mich. 9 Ann. in Caſu Hall 


: Cale 74 — and Brooker, Gilb. Eg. Rep, 73, 74. 


and one Yarmway, and ſeveral others, Bid. 


r 


See Lady 9. Bill to have a ſpecifick Performance of an Agreement of a 
28 Purchaſe of Lands againſt the Heir and Executors of A. to whom 
ford's Case, Lands were deviſed for Payment of Debts. Croſs Bill by the Heir 
Cool and Moor, againſt the Executors to account for the perſonal Eſtate of the Teſta- 
- , tor, to come in Aid of the real Eſtate, deviſed to be fold for Payment 
Hoſpital and of Debts. The Teſtator deviſed particular Lands to his Executors, to 
1 be ſold for Payment of all his proper Debts, and makes A. and B. 
both in Cane. Executors. Decreed that the Executors account for the perſonal 
Temp. Cowper Eſtate of the Teſtator, for that is liable to Payment of Debts in Aid 
COT of the real Eſtate; and fince the perſonal Eſtate is not ſufficient to 
Law, to prove pay off the Debts and Mortgage, the Lands muſt be fold to pay the 
2 Reſidue of the Debts, and the Surplus of the Money raiſed by the Sale, 
— ” after the Debts paid, to go to the Heir. Per Harcourt C. Mich. 12 


Wark | the Ann. Gale and Crofts et al, Vin. Abr. Tit. Charge, (E) Ca. 11. 
, af ex 


preſs Deviſe of all the perſonal Eſtate to the Executors does not exempt the perſonal Eſtate from Payment of the 
Teſtator's Debts, th there be a Deviſe of Lands for Payment of Debts, bid. 


4 10. Bill 
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10. Bill by the Heir at Law againſt the Executors, to have an Ac- 
count of the perſonal Eſtate of the Teſtator, and that it might be 
applied in Exoneration of the real Eſtate deviſed to Truſtees to be ſold 
for Payment of Debts and Legacies. The Caſe was, Waije deviſed 
ſeveral Lands to Truſtees to be fold for Payment of his Debts and Le- 
gacies, and deviſes. all the Reſidue of his perfonal Eſtate to bis Wife, 
and gives her a/ 6001. out. of the Money to be raiſed by Sale of the 
Truſt Eftate, and makes her Executrix, Harcourt C. ſaid, here is 
not only a Deviſe over of the Reſidue of his perſonal Eſtate to his 
Executrix, but he gives her further the Sum of 600 /. out of the real 
Eſtate, ſo that he did not think the Reſidue of his perſonal Eſtate 
ſufficient for her, but gave her 600 J. out of his real Eſtate, which 
is the ſtrongeſt Preſumption imaginable of the Intent of the Teſtator, 
that his Wife ſhould have the Reſidue of his perſonal Eſtate ; and this 
makes it differ from the Caſe of Garroway and Chriſt's Hoſpital, for 
there was no Deviſe unto his Executors out of his real Eſtate. Bill 
diſmiſſed, guoad Account of the perſonal Eſtate. Mich. 12 Ann. Waiſe 
and Whitfield, Vin. Abr. Tit. Deviſe, (Z. d.) Ca. 19. 

11. Plaintiff's Bill was to have an Account of the perſonal Eſtate 
of J. S. the Defendant's Teſtatrix, and a Satisfaction thereout for 400 /, 
and to have an Account of the Rents, &c. of the Eſtate in Q, from 
the Death of J. S. and on the Anſwer and Proofs, the Cafe appeared 
to be this: B. the Plaintiff 's Grandmother, and Mother of J. S. be- 
ing ſeiſed in Fee of the Eſtate in 9, and poſſeſſed of a: perſonal Eſtate 
of about 200 J. Value died inteſtate, upon whoſe Death the real Eſtate 
came equally between them as next of Kin, Plaintiff being in an ill 
State of Health, and intending to go to Montpellier for the Recovery 
thereof, releaſes and conveys her Moiety of the ſaid Eſtate to her Aunt 
and her Heirs, in Conſideration of 400 l. ſecured to her by her Aunt's 
Bond; bat on her going abroad ſhe leaves this Bond with her Aunt, 
Afterwards J. S. the Aunt, conveyed the Land to C. to the Uſe of him, 
his Executors or Adminiſtrators, for ninety-nine Years, if ſhe and the 
Plaintiff her Niece, or either of them, ſhould ſo long live, Remainder 
to the Uſe of berſelf and her Heirs; and then declares the Truſt of the 
Term to be that ſhe the ſaid J. S. ſhould receive the Rents and Profits 
thereof for ſo many Years of the Term as ſhe ſhould live; Proviſo, that 
if J. S. her Executors or Adminiſtrators, ſhould pay the Plaintiff 4001. 
then the Term was to be void. And the ſame Day F. S. made her Will, 
and deviſes to the Plaintiff 400 J. and therein mentioning to be the ſame 


Sum of 400 J. ſecured to her by Bond, and likewiſe by Indenture of 


Releaſe, bearing even Date with the Will. And after by another Clauſe 
in the Will ſhe deviſes the Eſtate to Defendant H. (her Son and Heir) 
and the Heirs of his Body, after the Death of the Plaintiff, with Re- 
mainder over, and died. The Defendant H. enters and ſuffers a Re- 
covery of this Eſtate, and limits the Uſes to himſelf and his Heirs. And 
now Plaintiff brought her Bill as before mentioned, and H. brought a 
Croſs Bill to be lct into a Redemption of the Term upon Payment 
of the 400 J. and Intereſt. And the Queſtion was, Whether the 
Plaintiff was to have this Eſtate for Life by Virtue of the Deviſe to- 
her for Life by Implication, or whether that Clauſe meant only to 
continue it as a Security to her for the 400 J. and Intereſt? The 
Plaintiff read one Witneſs to prove that J. S. declared ſhe ſhould have 


the Eſtate for Life. It was inſiſted for H. that upon the Circumſtances 


of this Caſe, it might be reaſonably intended no other Eſtate than what 
the Plaintiff had before by the Term; that as that was for Life, it was 


natural and reaſonable not to give away the Eſtate till after her 2 
that 
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that as the Term was redeemable, ſo muſt this Eſtate too; becauſe it 
might be intended no other, and therefore no ſuch neceſſary Implica- 
tion of an abſolute Eſtate for Life, as is allowed of in the Books of 
Law, to the Diſheriſon of the Heir. Lord Chancellor was of the ſame 

Opinion; and eſpecially for this laſt Reaſon, that here was no neceſ- 
ſary Implication ; and therefore decreed the Plaintiff her 400 J. and 
Intereſt, and diſmiſſed her Bill as to the Account of the Rents and 
Profits, but without Coſts, for the Colour ſhe had to make ſuch De- 
mand. Eaſt. 1714. Boutell and Mohun, Tilden et al”, Prec. in Chan. 


2 
_ 


—— ad. 


381. | | | 
Gilb. Eg. Rep. 12. An Heir at Law cannot be diſinherited but by a neceſſary Im- 
* plication. Per Lord Chancellor, Mich. 17 16. in the Caſe of Sympſon 


and Hornſby, Prec. in Chan. 440. | 
13. A. directed his Debts, Legacies and Funerals, to be paid out 
of the Rents of his real Eſtate, and that his Executors ſhould receive 
the Rents until his Nephew ſhould attain his Age of twenty-one 
Years, and then to pay the Reſidue of the Rents to him; and after. 
wards deviſes all the Reſidue of his perſonal Eſtate, before unbequeathed, 
to his Nephew, The Nephew dies an Infant, and Cowper C. decreed 
the perſonal Eſtate, in the firſt Place, to be ſubject to the Debts, &c, 
(a) Gilb. Eg. for that there was. no expreſs Clauſe to exempt the perſonal Eſtate (a), 
8 and that has always been the Diſtinction in this Court. If the 
8. C. Mich, perſonal Eſtate had been deviſed to a Stranger, his Lordſhip held it 
9 Ann. might have had another Conſideration from the Meaning of the Words 
before unbequeathed, but here he thought it could not. Hl. 1716. 


(4) Gilb. Eg. Dolman and Smith (b), Prec. in Chan. 456. 


Rip. 128. E 
8. C. in totidem verbis, with Prec. in Chan. 2 Vern. 740. S. C. ſays, Lord Chancellor ſaid if the Reſidue 


of the perſonal Eſtate anbequeathed had been deviſed to a Stranger, or to a third Perſon, he ſhould have had 
it exempt from Debts ; but the Deviſe of the Surplus of the Land and of the perſonal Eſtate being to one 
and the /ame Perſon, he thought the Surplus of the perſonal Eſtate was not intended to be deviſed to the 
Nephew exempt to Payment of Debts. Bid. 


14. J. S. being ſeiſed in Fee, deviſes his Lands to his two Execu- 
tors, (who were no Relations to him) and their Heirs, In Truft to be 
ſold by them or the Survivor of them, for the beſt Price, and with 
the Money to pay his Debts, Legacies and Funerals, ſo far as the ſame 

s will extend; and (zn? al) he gives 40 J. to Jane Styles, and 10 J. to 
Eli. S. (who were his Couſins and Coheirs) and 100 J. to the Chil- 
dren of one of his Executors, but nothing to his Executors. The Sur- 
plus ariſing by the Sale being 500 J. the Queſtion was, Whether it 
ſhould go to the Executors or to the Heirs at Law, who brought a 

Bill againſt the Executors for an Account of the Surplus; and for the 
Executors it was objected, That here were expreſs Legacies given to 

the Coheirs, which implied that they ſhould have no more; and the 

Caſe of Crompton and North, Chan. Rep. 196. was cited as a Caſe 

in Point. But Couper C. decreed the Executors to account for the 

(a) Saying, Surplus to the Heirs at Law (a), Hil. 1717. Starkey and Brooks, 


Grat in Caſes 1 Will. Rep. 390. 

of this Nature 

the Circumſtances muſt govern; and his Lord/bip obſerved that the chief Objection was, that here are expreſs 
Legacies given to the Heirs at Law, and none to the Executors ; but per his Loraſbip, the Will being that the 
Executors ſhould ſell the Eitate for the beſt Price, &c. this Clauſe need not to have been put in, if the 
Deviſees were intended to be Owners. Suppoſing the perſonal Eſtate had been ſufficient to have paid the Debts, 
and that there had been no Need of any Sale, ſurely the Dewi/ces ſhould not have gone away with the Eſlate 
from the Heirs at Law. It is material alſo that the Truſtees are to apply the Money in Payment of Debts, 
Ec. by which is implied the whole Money; and that ſhews it was not deſigned to be a beneficial Truſt. 
Deviſing the Eſtate, and Power of Sale to the Survivor, is a further Argument of its being rather a Truſt than 
an Ownerſhip, and that the Truſt was intended to follow the Eſtate. Per Lord Chancellor, ibid. 391. who, 
for theſe Reaſons, decxeed as above. | | 
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and ſo on to his other three Sons in Tail Male ſucceſſively. He alſo 


ip ſaid, he would take Time to conſider of the Caſe, and in the mean 
while the Maſter to take an Account of the perſona! Eſtate of the 
Teſtator, and make an Eſtimate of the Quantum thereof at the Time of 
making the Will, for that may give ſome Light to find out the Mean- 
ing of the Teſtator. It might ben be ſufficient to ſatisfy all Debts and 
Legacies, tho' ſince it may be in/uficient by ſubſequent Loſſes or Ac- 
cidents. Curia aduiſare vult, Mich. 3 Geo. Lord Henry Paulet et 
Ux' and Parry, Vin. Abr. Tit. Charge. (D) Ca. 16. | 
16. As to all my worldy Eftate I give and diſpoſe thereof in Manner ge 
following; and then the Teſtator gives ſeveral pecuniary Legacies, and that == 


ſeveral Annuities for Lives, to be paid by his Executor, and then he de- 2 E 
ntent of the 


viſes all the reſt and Refidue of his Goods and Chattels, and Eſtate, to his 5 that 
Nephew Middleton, (the Defendant and Heir at Lato to the Teſtator) the Annuities 


and makes him ſole Executor, The Will was duly executed according 38 


to the Statute of Frauds. (Note ; There was an expreſs Deviſe in the paid, and fad, 
Will to a Relation of the Teſtator.) The Queſtion was, If the real he would en- 


deavour to 


Eſtate be chargeable with the Legacies and Annuities in Default of the doe the 


perſonal Eſtate? And Cowper C. was of Opinion, that by the Desuſe plain and 
of all the reſt and Refidue off his Goods, Chattels and Eſtate, all his pref Intent. 


That i 
Lands do paſs to his Executor, and that he rates by the Will, and ao cenwn 
not from the 
whole Frame 


of the Will, that the Teſtator meant to diſpoſe of all his Eſtate both rea/ and perſonal; for in the Beginning 
of the Will he ſays, 4s to all his worldly Eflate, &. Then comes laſt the Clauſe, l the reſt and Re- 
fiaue, &c, Now the Words [re/t and Ręſidu-] in this Place may have ſome Streſs laid upon them, and ſeem to 
refer to the introductive Clauſe in the Will, (Ai to all bis wordly Eſtate, &c.) which certainly extend to 
ow in . Will, and will bear a larger Conſtruction by 7 {Alb to the firſt Clauſe, by which ke intimates, 

OL, II. 6 that 
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ae he in not by Deſcent bs Her ut Lam; and that the Lands fo deviſed to him 
tended to dit are Chargeable with the pecuniary Legacies and Anhuities, when the per- 


- 
* 


poſe of all bis ſonal Eftate falls ſhort to fatisfy the ſame ; and decreed accordingly. 
ral and per. Mich. 3 Geo. Aubrey and Middleton, Vin. dir. Fit, Charge, (Dy 


ſonal, by his Ca. 15. * 
therefore his Lorq6ip was of Opinion, and decteed as above. Bid, os 


17. J. S. being ſeiſed of Lands in Fee, in Conſideration of 300 . 
by Leaſe and Releaſe conveyed the ſame to R. in Fee; with 4 Co. 
venant for quiet Poſſeſſion, and alſo that they were Free" from Incum- 
brances. In the Releaſe there was a Provilo, that if FJ. S. his Heitz 
or Aſſigns, ſhould, upon Michaelmas- Day 1702,, or any other M.. 
chaelmas-Day, pay the ſaid 30041. with the Rents and Arrears which 
ſhould grow due for the ſame, it ſhould be lawful for bim, his Heirs 
and Aſſigns, to enter; but there was no Covenant for Payment of the 

Zoo J. F. S. continued in Poſſeſſion, and paid the Intereſt to R. a8 
it became due. Afterwards J. S. upon his Marriage, ſettled theſe 
Lands on his Wife, and the Iſſue of that Marriage, and covenanted, 
that it was free from all Incumbrances, except R.'s Mortgage. Af. 
terwards F. S. made his Will, and thereby gave ſeveral Legacies ; and 
all the of his Goods and Chattels he gave to his Wife and Daugh- 
ter, whom he made his Executrixes, and appointed them to pay his 
Debts, F. S. died, v fox ſaid Daughter who was his only Child, 
who, dying within Age, Plaintiff becatne Heir at Law to J. S. and 
brought his Bill againſt J. S,'s Widow to have his perſonal Eſtate 
lléhich amonnted to 600 J. beſides the Legacies) applied in Exonera- 
Hi Gr Jg. tion of the {aid Land. Cowper C. was clearly of Opinion, That the 
appointing his Land was conveyed by F. S. to R. as a Mortgage, becauſe J. S. had 
Executrixes by the Proviſo reſerved to himſelf, his Heirs or Aſſigns, a Power dt 
84 of redeeming, and had upon his Marriage ſettled the Lands as his own, 
Proof that he and in the Marriage Deed called the Land conveyed to R. a Mortgage; 
bang ng mags and he was of Opinion, that the Rent and Arreafs expreſſed in the 
Debe in Ex. Proviſo, ſignified the Intereſt of the 300 J. and faid, that the Word 
oneration of ( Rent) taken in it's largeſt Senſe, was not improperly, uſed to denote 
8 Intereſt, Decreed that the perſonal Eſtate ſhould be applied to the 
Redemption Exoneration of the real. Mich. 4 Geo. Powel and Price, Vin. Ar. 
A he Tit. Charge, (E) Ca. 12, Mr. Viner ſays, ſeveral Precedents were 
A 14 cited, where only real Eſtates were charged, and yet the perſonal 
the Provilo; Eſtates given to others had been applied to the Diſcharge of the real. 
and the per- 
ſonal Eſtate is not by its being given to the Heir at Law, becauſe it was given to her jointly with 
the Wife, upon which R he ſeems to found this Decree. Hid. | 


18. Land was given to A. and B. jo long as they lived jointly toge- 
ther, the Remainder to the right Heirs of him that died firſt ; A. dies; 
the Heir of A. ſhall have the Lands by Deſcent ; and yet the Remain- 
der did not veſt during the Life of A. for the Death of A. muſt pre- 
cede the Remainder. Per Sir F. Fekyll, Mich. 5. 1 Lucas's Rep. 421. 
who cited Co. Litt. 378. 5. 

19. The Law of England in Suits againſt Heirs, imitates the Civil 
Law ; where an Heir ſued by a Bond Creditor is ſued as for his own 
Debt in the Debet and Detinet, and is primd facie ſuppoſed to have 
Aſſets; but the Heir might diſcharge himſelf, by faying, that at 
the Time of the Writ brought he had no Aſſets, or if he has Aſſets 
deſcended, - may ſhew thoſe Aſſets, of which the Plaintiff may, if 
he pleaſes, take Judgment; and in Caſe the Heir hath . 
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Action brought,” tho" at Law there was no Remedy againft him, yet 
in Equity he was reſponſible. for the Value of the Land aliened; but 
now the Heir is made liable at Law (a) for the Value of the Aſſets (a) By Stat. 
he has aliened, - Per Lord Chan. Macclesfield, Hil. 1721. in Caſu To 4W.& 
Coleman. and Winch, 1 Well. Rep, 777. ey. 100 TR. 
20. Lord Macclesfield denied it to be a Rule, that in all Caſes the per- 
ſonal Eſtate is applicable in Eaſe of the real Eſtate; for he ſaid, it ſhall 
not be fo applied, if thereby the Payment of any Legacy will be pre- 
vented, much leſs where it will deprive the Widow of her Bona Para. 
pbernalia (b). Mich. 1721. Tipping and Tipping; 1 Will. Rep: 530, 73 1. (6) So decreed 
21. In all Caſes where there is a Meaſuring Caſt between an Exe- by 2 
cotor and an Heir, the latter | ſhall in Equity bave the Preference. p,ctering and 
Per Macclesfield C. Trin. 1723. in Caſu Edwards and Lady Warwick, Jebnſon, the 
2 Will. Rep. 176. | _s 5 e 8 me Term. 
22. F. S. ſeiſed in Fee as Heir of the Mother's Mother, deviſes 
the Lands to Truſtees, In Tru to pay ſeveral Annuities; and the 
Reſidue to go to F. S.'s right Heirs of his Mother's Side for ever. 
The Heir of the Mother's Mother's Side is intitled to the Eſtate, and 
Surplus of. the Profits, after the Annuities paid. Eꝗf. 1723. Harris 
and Biſhop of Lincoin (c), 2 Will. Rep. 135. 8 enn 
23. As touching all ſuch worldly Eſtate as God has bleſſed me f Ct nere 
te with, I diſpoſe of the ſame as follows: Imprimis, I ill that all fully abridg'd: 
* my juft Debts be paid and ſatisfied.” It was argued, that it is a ge- 
neral Preface to make a general Diſpoſition of his real and perſonal 
Eſtate, as is mentioned after in the Will; that it is an independent 
Clauſe; and means on?y an Intention of a general Diſpoſition. He 
after deviſes his Freehold and Copyhold Eſtate to his Son and his 
Heirs when he comes to twehty-one; paying his Wife too/. a Year 
for her Dower in the mean Time, After 100 J. per Aunum to his 
Wife. for Dower, the reſt of the Profits, to be put out for the Be- 
nefit of all his Children; but made no Proviſion for Debts. It was 
inſiſted, that if a Man deviſes Lands after Debts paid, that is a Charge; 
but decreed, that this was not a Charge of Debts upon the real Eſtate. 
Trin. 9 Geo. 1. 1723. Barton and Wilcocks, Vin. Abr. Tit. Charge, (D) 
Ca. 19. 5 : 3 

1 J. S. begins his Will thus: 4s to my worldly Eſtate I diſpoſe 
of the fame as follows : After my Debts and Legacies paid; and then 
he gives ſeveral Legacies to his Daughters; and then ſays, after all my 
Legacies paid, I give the Reſidue of my perſonal Eftate to my only 
Sen; then he deviſed his Fee-ſimple Lands to his Son” and his Heirs ; 
and if his Son ſhould die without Iflue in the Life-time of any of his 
Daughters, he deviſed his real Eſtate to his Daughters; and ordered 
Intereſt to be. paid by his Executors for the Daughters Portions, and 
made his Son and D. Executors. There is out of the perſonal Eſtate a 
Sufficiency to pay the greateſt Part, tho' not all the Daughters Portions: 
Lord Chan. Macclesfied ſaid, As plain Words are neceſſury to diſinberit 
an Heir, ſo Words equally plain are requiſite to charge the Eſtate of an 
Heir; for a Charge, ſo far as the Value of it amotints to, is; pro tanto, 
a Diſinheriſon. His Lordſhip obſerved, that it was material that the 
Intereſt of the Daughters Portions was ordered to be paid by the Exe- 
cutors, without mentioning the Heir, and that here was not ſuch a De- 
ficiency of the perſonul Aﬀets as to leave the Daughters deſtitute ; for 
which Reaſon he decreed the real Eſtate not liable (d). Trin. 1723: % If in this 
Davis and Gardiner, 2 Will. Rep. 187. | Caſe there had 


been a want 


of Aſſets for the Payment of the Teſtator's Debts; it ſeems the Lands would habe been charged therewith, 
by Virtue of the Words, Mer my Debts and Legacies paid 1 give, &c,—S0 if the Teſtator had owed a 
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500. Heir, 
Debt, for which his real and Leaſehold Eſtates were mortgaged, Equity would, in this Caſe, have charged aj l 
this Debt on the real Eſtate, in order to have inlarged the Fund for the Payment of the Legacies (a) as well 
as Debts. Bid. 190. by way of Note. (la) Vide the Caſe of Sir Barkbam Ryder and Sir Charles 
Mager, 2 Will. Rep. 1 . | 2 us. | rn 

25. Defendant was Executor and Deviſee of the real Eſtate of M. 
The Bill was to be paid 30 J. which Plaintiff had lent to M. either 
out of the perſonal Eſtate,” if ſufficient, or if not, then out of the 
real Eſtate ; for this Reafon; becauſe upon lending of the Money the 
Title Deeds of the real Eflate were put into the Hands of the Plaintiꝶ, 
and it was indorſed upon them, that it was agreed that the Deeds were 
' ſo depoſited as a Security for . the Payment of ſo much Money. And 
the Court declared the real Eſtate, in this Cafe, re with the faid 
Debt. Hil. 1723. Atkinſon and Swift, Vin. Abr. Tit. Charge, (D) 
Ca. 20. 3 X S > . 
286. If a Man dies indebted by Bond, in which he has bound him- 
ſelf and his Heirs, and leaves real and perſonal Aſſets, of each enough 
to pay the Bond, and the Obligee, as he has an Election to come upon 
the real Aſſets, does accordingly ſue the Heir, and recovers the Debt 
againſt him; yet the Heir ſhall recover back the Money againſt the 
Executor out of the perſonal Eſtate. Lord Macclesfield's Opinion, 
Trin, 1723. 2 Will. Rep. 175. | | | 
27. It is a poſitive Rule, that where there is any Doubt on the 
Proofs, a Mill will not be eſtabliſhed againſt an Heir without a Trial 
at Law, Hil, 10 Geo. 1. Dawſon and Chutir, 2 Mod. Caſes in Law 
and Eq. go. | | 2 
Ibid. 286, 28. Upon a Bill brought by a Deviſee of Lands againſt the Heir 
DOPE _ to perpetuate the Evidence of the Will, the Heir anſwer'd and put 
the Plaintiff to his Proof, and the Herr cro/5-examined one of the Wit- 
neſſes; yet the Heir ſhall have his Coſts, but it may be reaſonable 
that he ſhould not have Coſts where he examined Witnefles of his 
own. Per Lord Chan. King, Trin. 1725. Bidulph and Bidulph, 
2 Will. Rep. 28 5. l 
29. Lands were deviſed by Will for Payment of Debts. The Heir 
at Law was a Creditor, and oppoſed the Will as to Part of the Lands 
deviſed for Payment of Debts, and which the Teſtator had no Power 
to deviſe; yet he was not by this excluded from being let into the 
Reſidue of the Fund given by the Teſtator for Payment of Debts, 
Per Lord Chan. King, Trin. 1727. Deg and Deg, 2 Will. Rep. 418. 
30. Altho' a real Eftate is made liable to Debts, yet it ſhall only 
come in Aid of the perſonal, and the perſonal ſhall be firſt applied 
apart. 1727. Nokes and Darby, Vin. Abr. Tit. Executors, (Z) 
3 b. The real Eſtate is expreſsly charged with the Payment of Debts, 
and the perſonal Eſtate is given to the Executrix ; adjudged, that the 
Executrix takes not the perſonal Eſtate to her own Ule, but as Exe- 
(5) Pergelly B. cutrix; and that it ſhall be applied to diſcharge the real Eſtate, in 
ſaid, chat if Favour of the Heir at Law (b), The Decree was directed to be of 
pas 3 the Surplus of the perſonal Eſtate after the Legacies paid. Hl. 2 
or the like Geo, 2. in Scac', Lucey and Bromley, Fitz-G1b, Rep. 41, 42. 


had been added, | | | 
it might have given ſome Cauſe of Doubt, but little Streſs was laid on the Manner of creating her Exe- 


cutrix, id. 


() ii he 32. Heres natus or factus (c) may have the perſonal Eſtate ap- 
e 3 plied in Exoneration of the real; but not a Remainder Man; for the 
Ca, firſt comes to diſcharge the Eſtate which deſcended to him, or was 
given him by the ſame Perſon who owned both real and perſonal 

Eſtate ; but in the other Caſe tae Remainder Man is a Stranger, 2 
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does not claim the Eſtate from the ſame Perſon who owned the 
2 Eſtate, Micb. 1730. Evelyn and Evelyn, Select Caſes in 
Chan. 90. 

33. Where it is ſaid, that a Decree is equal to a Judgment, or to 
be paid next thereto, this muſt be intended only out of the perſonal 
Eſtate ; for a Decree for a Debt does not bind the real Eſtate, acting 
only in Perſonam, not in Rem; and the Remedy upon a Decree to 
affect the Land, is only for a Contempt, whereupon the Party pro- 
ceeds to a Sequeſtration ; and if the Defendant dies, leaving no perſo- 
nal Eſtate, the real Eſtate in Fee will not be affected in the Hands of 
the Heir. Per his Honour, Trin. 1731. in Caſa Bligh et al and 
Earl of Darnley, 2 Will. Rep. 621. 

34. Mortgagor died, and after his Death Part of his Eſtate was 
ſettled by a private Act of Parliament, in Truſtees, as a Fund to pay 
all his Debts ; his Heir diſpoſing of that Fund, his perſonal Eſtate is 
liable to his Father's Debts. Cited per Cur”, as Sir John Napier's Caſe, 
—— But where no Fund came to the Heir for Payment of Debts, as 
where Tenant for Life made a Mortgage by Virtue of a Power, and 
upon Aſſignment thereof his Heir, being the next in Remainder in Tail, 
covenanted to pay the Money, and the Father died, and then the Son 
died, B. the next in Remainder, ſhall not charge the Son's perſonal 
Eſtate with Payment in Eaſe of the real, becauſe the Land was the 
original Debtor, and muſt continue ſo, there being nothing ſubſtituted 
in its Place, as in Sir John Napier's Caſe there was, Hil. 1731. 

Evelyn and Evelyn, 2 Will. Rep. 596 (a). (a) So in the 

A. covenants for himſelf and his Heirs, that he will purchaſe ; - rag 

Lands and ſettle the fame on himſelf for Life, Remainder to his Wife P. 664. 
for Life, Remainder to his firſt, &c. Son, Remainder to himſelf in Fee. 

Juity will compel the Executor to lay out the Money, tho' the Heir 
is both Debtor and Creditor, Mich. 1733. Lechmere and Lord Car- | 
lifle, 3 Will. Rep. 224. 

36. F. S. deviſed Lands to Truſtees and their Heirs, In Truſt for 
A. Son of B. (who was Heir at Law of F. S.) for Life, and after, 

In Truſt for the firſt, &c. Son of the Body of A. and the Heirs Male 
of the Body of every ſuch Son. And for want of ſuch Iſſue, then for 
all and every other Son and Sons, reſpectively and ſucceſſively for their 
Lives, Fc. if any ſuch ſhould be; and for want of ſuch Iſſue, then 
In Truſt for the firſt and every Son of C. with like Remainders to 
D. and for want of ſuch Iſſue, then In Truſt for the firſt, &c. 
Son of E. with like Remainders to the Heirs Male of the Body of 
every ſuch Son of the ſaid E. and for Default of ſuch Iſſue, then 
In Truſt for his own right Heirs for ever. Provided, that none, &c. 
to whom the Eſtates are limited ſhall be in actual Poſſeſſion of 
the Rents, &c. until they ſhall reſpectively attain the Age of twenty- 
one; and that in the mean Time the Truſtees ſhould make ſuch 
Allowance thereout for Maintenance as they ſhall think ſuitable. 
And then he wills, that the Overplus of ſuch Rents and Profits 
do go to ſuch Perſon as ſhall be intitled unto, and come to the 
actual Poſſeſſion of the Eſtate, c. A. died in the Life-time of 
J. S. without Iſſue; B. had no other Son but A. and no other Re- 
mainder Man was in Eſſe at J. S.'s Death but a Son of E. This 
was held firſt at the Rolls, and afterwards by Lord Talbot, to be 
an executory Deviſe. And Lord Chancellor held, that till Some- 
body is in Eſe to take under the executory Deviſe, the Rents and 
Profits muſt be looked upon as a Refidue undiſpoſed of, and conſe- 

Vor, II, 6M quently 
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quently muſt deſcend upon the Heir at Law ; the Caſe being the ſame, 
where the whole legal Eſtate is given to the Truſtees, and but Part of 
the Truſt diſpoſed of, as in this Caſe, and where but Part of the 
legal Eſtate is given away, and ſo the Refidue, undiſpoſed of, de- 
ſcends upon the Heir, ——In this Caſe J. S. had deviſed to B. (his 
Heir at Law) another Eſtate; and then it was objected, that he 
could never be ſuppoſed to have intended B. this Surplus; and cited 
Cban. Caſes 196. North and Crompton. But his Lordſbip anſwered, 
that in this Caſe the Heir does not take by Reaſon of the Teſtator's 
Intent, but the Law throws it upon him; and wherever the Teſtator 
has not diſpoſed, (be his Intent that the Heir ſhould take or not take) 
yet ſtill he ſhall take, for Somebody muſt take, and none being ap- 

(% And his pointed by the Teſtator, the Law throws it upon the Heir (a). 

a Taid, Mich. 1734. Hopkins and Hophins, Caſes in Chan. Temp. Lord Talbot 

by Lord Xing 44» 52. | | 

in the Caſe of 37. By Marriage Articles 400 J. was to be veſted in A. and B. In 


bes Fro. Truſt, but neither of them to be anſwerable for the other; B. re- 
on ceived the whole, and gave a Receipt for it, and by Writing under 
his Hand and Seal declared that A. had received none of it. B. dies 
inteſtate, without ever placing out the 400 J. His Honour decreed 
this a Specialty Debt, but to affect the Executor only, and not the 
Heir, he not being bound, nor the ſaid Declaration extending to him. 
Lord Chan. Talbot affirmed the Decree, ſaying, that this (without all 
Doubt) was a Debt by Specialty, Trin. 1735. Gifford and Manley, 
Caſes in Eg. Temp. Talbot, 109, 110. 

38, Teſtator deviſes, as to all his worldly Eſtate, that his Debts be 
paid within a Tear after his Deceaſe, and then deviſes his real Eftate 
to Truſtees for a Term, In Truſt for his Wife for Life, Remainder to his 
Sons ſucceſſively in Tail Male, and gives ſeveral Legacies. Per Lord 
Chan. Talbot : The real Eſtate is chargeable with the Debts in Caſe 
the perſonal Eſtate be deficient, Trin. 1735. Hatton and Nichsl, 
Caſes in Eg. Temp. Talbot 110. | 

39. J. S. the Uncle, ſeiſed in Fee of a Cuſtomary Eſtate at C. in 
Cumberland, and of a Freehold” Eſtate at T. in the ſame County, 
mortgaged his Eſtate at C. to Defendant for 130 J. and took his Bond 
for the Money. F. S. afterwards made his Will, and deviſed his 
Freehold Eſtate to Defendant, and, after ſeveral Legacies, gave all the 
reſt of his Goods and Chattels, and perſonal Eſtate, to Defendant, 
and made him ſole Executor. A. Nephew and Heir of F. S. 
brought his Bill againſt Defendant to redeem the mortgaged Premiſſes, 
and to have the Benefit of the perſonal Eſtate in Exoneration of the 
real; and the ſingle Queſtion was, Whether Plaintiff, as Heir, was 
intitled to the Benefit of the 130 J. Bond given by Defendant to the 
Teſtator; for, if this Bond was extinguiſhed by making the Obligor 
Executor and reſiduary Legatee, Defendant had not ſufficient Aſſets 
to ſatisfy the Mortgage? But Lord Chan. Hardwicke held, that in 
Equity the Heir was intitled to the perſonal Eſtate in Exoneration of 
the real, and ſo is a Cuſtomary Heir or Heres factus; and this is in 
Favour of the Inheritance, to preſerve it intire. It is alſo clear that 
the Obligee, by making the Obligor Executor, at Law extinguiſhes 
the Debt, tho' in the Caſe of an Adminiſtrator it is otherwiſe, that 
being only a Sufpenſion of it ſo long as the Adminiſtration continues. 
But in Equity, where an Obligor is made Executor or reſiduary Le- 
gatee, the Bond is confidered as Money received by him, and is Aſſets 
to ſatisfy Debts and Legacies, if the other Part of the perſonal Eſtate 


„„ 


Heir. 


”T_ 


is deficient. In the Caſe of Brown and Selwyn, an Obligor was made 
Executor and one of the refiduary Legatees; and yet the Bond in 
the Houſe of Lords was held not to be extinguiſhed, but that his 
Fellow reſiduary Legatee ſhould come in for a Share of it; and if the 
Law is ſo in the Caſe of a reſiduary Legatee, much more in the Caſe 
of an Heir at Law, who 1s always intitled to draw out the perſonal 
Eſtate in Diſcharge of the real. What ſtuck with me at firſt, was 
that the Heir ſtood in the Anceſtor's Place, and therefore could not 
have the Benefit of the perſonal Eſtate againſt the Teſtator's own 
Gift; but ſo does a reſiduary Legatee as to the perſonal Eſtate ; and 
as an Heir at Law is to have the Preference before a Legatee, the 
Plaintiff is intitled to have the Benefit of this Bond as Aſſets in the 
Hands of the Executor ; and therefore decreed an Account of what 
was due upon the Mortgage, and of what Defendant had received, or 
might without his Defaalt have received out of the Rents and Profits ; 
that an Account ſhould be taken of the perſonal Eſtate of the Teſta- 
tor come to Defendant's Hands; and alſo of his Debts, Funeral 
Charges and Legacies; and the perſonal Eſtate to be applied in a 
Courſe of Adminiſtration ; that the 130 J. be brought into the Ac- 
count of the Teſtator's perſonal Eſtate, and if any Thing remain after 
Pay ment of other Debts, Funeral Expences and Legacies, the Reſidue 
to be employed in Satisfaction of the Mortgage; and if that proves 
ſufficient to diſcharge the Mortgage, Defendant to reconvey at Plain- 
tiff's Expence; but if the Reſidue does not prove ſufficient, then 
upon Plaintiff's paying the Reſidue, Defendant to reconvey, and in 
Default of Payment, Plaintiff's Bill to be diſmiſſed with Cs. Mich. 
11 Geo. 2. Fox and Fox, MS. Rep. 

40. Teſtator ſeiſed in Fee of a Farm called Hills Tenement, and of 
another called Bowry Hays, in Tail, by Will deviſes as follows, viz, 
As to all my worldly Goods, I will all that Tenement called Hills Tene- 
ment to my Wife Joan for her Life, and after her Deceaſe then to my 
Son Robert, and his Heirs for ever. Item, I give to my ſecond Son 
Henry 1501. 70 be paid when Robert ſhall come into Poſſeſſion. Item, I 
give to my Daughter Mary 1501. to be paid in twelve Months at and 
upon the Time that my Son Robert ſhall come to and enjoy the Pre- 
miſſes above-mentioned ; and in Caſe my Son Robert die before my Wife 
Joan, my Son Henry coming into Poſſeſſion and ſurviving his ſaid Mo- 
ther, ſhall pay to my Daughter Mary 2001. Item, all the reft and 
Refidue of my Goods and Chattels I give to my Wife Joan, whom J 
appoint ſole Executrix of this my laſt Will and Teftament, Robert and 
Henry died in the Life-time of Joan. Upon Joan's Death Henry 
the Son of Henry the younger Brother, enters on the Premiſſes. 
Mary brings her Bill againſt him to have her Legacy of 1 501, or 200/. 
out of the Land, according to the Directions of the Will; but, upon 
Conſideration, Plaintift's Counſel thought proper to waive their De- 
mand of the laſt Legacy, and to inſiſt rather upon the firſt. The 
Maſter of the Rolls took this to be a Charge on the real Eſtate in the 
Hands of the Heir, and decreed that the Eſtate ſhould be ſold, and the 
1501, paid to the Plaintiff, with Intereſt. At the Rolls, 4 Nov. 1738. 
Miles and Leigh. Affirmed on Appeal to Lord Chancellor 27 July 
1739. Vin. Abr. Tit. Charge, (D) Ca. 21. | 

41. It is now a ſettled Point in Courts of Equity, that if Lands be 
ſettled, or a Term of Years created on Truſt to raiſe Portions for 
Daughters, to be paid at twenty-one or Marriage, and the Daughter 
dies before the Time of Payment, the Portion ſhall not go to the Ex- 
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ecutor or Adminiſtrator of the Daughter, but fink in the Eſtate for 
the Benefit of the Heir. Per Lord Chan. Hardwicke, Eaſt, 1 3 Geo. 
2. in Caſu Harvey and Aſton, Comyns's Ked. 742.5... 1 ; 
42. J. S. by his Will gave to A. his eldeſt Son an Annuity of 100 J. 
per Annum for Life, and thereby took Notice of an Annuity of 200. 
per Annum limited by Deed to A. s Wife for her Jointure, and then 
charged all his real Eſtate for the Payment of theſe Annuities ; and 
then he ſays, I do hereby give, direct, limit and appoint unto B. 
ſecond Son the Manor of H. &c. in flri#t Settlement, Remainder 70 C. 
my third Son in like Manner; and then deviſes to his Son B. all his 
other Eſtates real and perſonal whatſoever, to him, his Heirs, Execu- 
tors, Adminiſtrators and Aſſigns, for ever. And farther, my Will is, 
and. T do hereby direct that my ſaid Son B. ſhall pay all ſuch Debts as I 
ſhall owe at the Time of my Death, and all Legacies bequeathed by this 
my Will; and then bequeaths to his Son N. and his other younger 
Children, 2000 J. apiece, J. S. died ſeiſed of no other real Eſtate but 
the Manor of H. only; and the principal Queſtion was, Whether the 
Eſtate deviſed in ſtrict Settlement was ſubject to the Payment of the 
younger Childrens Portions? And Mr. Juſtice Parker, who fat for 
Lord Chan. Harwicke, was of Opinion, That this real Eſtate was 
chargeable with the Payment of theſe Portions. Theſe Portions are for 
the Benefit of younger Children, and younger Children are conſidered 
as Creditors in a Court of Equity. Now in the Caſe of Creditors it 
has been held, that where a Teſtator in the Beginning of his Will 
declares that he is diſpoſing of all his worldly Eſtate, and then gives a 
Direction that his Debts ſhall be paid, the Debts thereby become 
chargeable on the real Eſtate as well as the perſonal ; and as to an Ob- 
jection, that F. S. had uſed proper Words to charge his real Eſtate with 
Payment of the Annuities of 1001. and 200/. but had not in relation 
to theſe Portions, and that therefore his Intent was not the ſame; 
his Lordſhip ſaid, that Objection was not concluſive, for a Teſtator 
may uſe expreſs Words of charging in one Part of his Will, and may 
create a Charge by Implication in another Part of it; and as to the 
Objection that F. S. had made a different Fund for Payment of his 
Legacies out of the Reſidue of his real Eſtate, which he gave to B. 
his Lordſbip ſaid, that if the Fact was ſo, that there was any ſuch 
Reſidue, the Argument would be good, but that there was no ſuch 
Reſidue in Fact. And decreed accordingly. Eat. 1740. Webb and 
Webb, Barnard. Rep. in Chan. 86. 
43. As to my Temporal Eſtate wherewith God hath bleſſed me, 1 
give and diſpoſe thereof as followeth : Firſt, I will that all my Debts 
ebe juſtly paid which T ſhall at my Death cwe or ſtand indebted in to 
any Perſon or Perſons whatſoever ; alſo, I deviſe all my Eſtate in G. 
e to A. B.“ And this was all the real Eftate the Teſtator had. And 
fer Lord Keep. Wright : This will create a Charge on the real Eſtate 
(a) This Caſe for Payment of Debts. Mich. 1706 (a). Bowdler and Smith, Prec. 
is mi/placed in in Chan. 264. 
OF 44. If any particular Legacy, as an Houſe, or 5001. in Money, or 
any Part only of the perſonal Eſtate, be bequeathed to an Executor, ſuch 
particular Legacy, not being caſt upon him by the Law only, ſhall not 
come in Aid in Caſe of a Deficiency, but he ſhall be chargeable only 
e) And ſo is in reſpect of the Surplus caft upon him by the Law. q Ann (6). in the 
this Caſe. 9 
Caſe of Hall and Brooker, Gilb. Eq. Rep, 73. 


(B) Where 


—— ———— 
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(B) Where the Moꝛds Heirs of the Body are 
| only a Deſignatio perſonæ. 


1. IN Marriage Articles there was a Limitation to A. for Life, 2 ill. Rep. 

without Impeachment of Waſte, and then to the Uſe of the Heirs 1 1 
Male of the Body of A. to be begotten, and of the Heirs Mele of the Eg. 387. 
Body of ſuch Heirs Male, The firſt Words (Heirs Male) are only . 7. S. C. 
a Deſcription of the Perſons who are to take, viz. the firſt and other 
Sons, and the ſubſequent Words denote what Eſtate they were to 
take, vig. fo the Heirs Male of their Bodies. 5 Feb. 19519. Trevor 
and Trevor, Vin. Abr. Tit. Iſſue, (C) Ca. 1. | 

2. Heirs Male muſt be intended Heirs Male of the Body, Per 
Lord Chan. Macclesfield, Eaſt. 1722. in the Caſe of Dawes and 
Ferrers (a), 2 Will. Rep. 1, 3. 

3. J. S. on the Marriage of B. with M. his Niece, by Marriage 
Articles agreed that he would, at the Time of his Death, leave, deviſe 
or otherwiſe convey Lands and Tenements of the yearly Value of 30/7. 
to the Heirs of the Body of M. his Niece by her ſaid Huſband, and 
to their Heirs; provided, that if there ſhould be more than one 
Child of the Marriage, then J. S. ſhould be at Liberty to diſpoſe of 
this 301. per Annum #o ſuch of the Children of M. as he ſhould think 
fit; and in the Beginning of the Articles it was ſaid to be for the 
better Advancement of B. and bis intended Wife, and the Iſſue of the 
Marriage. J. S. died; B. and his Wife were living, and had ſeven 
Children, and demanded for the Children the 30 J. per Annum, with 
the Arrears thereof from F. S.'s Death. Objected, That the 30 J. per 
Annum is to be left to the Heirs of the Body of M. by B. & nemo 
eſt Heres Viventis, ſo that this 30 J. per Annum is not to commence 
till after M.'s Death, at which Time all her Children may be dead, 
conſequently it is uncertain whether ſhe will then have any Heir of her 
Body by B. or who will be that Heir. But per Lord Chan. King, 
The Court of Equity has a much greater Latitude in the Conſtruction 
of Articles than in the Conſtruction of Limitations of Eſtates. Thus 
in the Caſe of (5) Marriage Articles to ſettle Lands on the Huſband and 455 5A 
Wife for their Lives, Remainder to the Heirs Male of their Bodies, Ba- and NM 
it hall be underſtood to have been intended the fir/t and every other man. 

Sen; ſo here the Words ( Heirs of the Body of the Niece by ber Huſ- 
band) ſhall be conſtrued Children, and the rather becauſe it is juſt 
afterwards and to their Heirs; whereas if there be a Son of the Mar- 
riage, it muſt be his Heirs alone that muſt take; and tho” in Caſe 
there had been Daughters onlv, the Words (7hezr Heirs) had been 
proper ; yet here are Sons, and it cannot be intended that the Proviſion 
was for Daughters only, when not ſo expreſſed ; and the Proviſo that 
reſerves a Power to F. S. if he thought fit to give Preference to any 
of the Children before the reſt, ſhews, that all the Children were to 
take, unleſs J. S. ſhould think proper to interpoſe and make an Ap- 
pointment of the 30 l. per Annum to any one of the Children; and 
that the Preamble to the Articles was, that the 1/ue ſhould be advanced 
as well as the Huſband and Wife ; for which Reaſon all the Children 
of B. by M. that were born at the Time of J. S.'s Death, ought to 
take this 30 J. per Annum, and are intitled to the Arrears from the 
Death of J. S. Hil. 1725. Thomas and Bennet, 2 ill. Rep. 341. 


(a) Vide pP. 
Ca. 
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(C) Heir and exttutoꝛ. 


I A By Will /ubjeFed both his real and perſonal Eſtate to the Payment 
| * of his Debts, Decreed that the Heir ſhould pay the Debt by 
ſuch a Time, or in Default thereof the real Eſtate to be fold, and 
Liberty given to the Heir to ſue for the perſonal Eſtate. 23 Fe, 
1705. Stydolpbh and Langham, Vin. Ar. Tit. Heir, (CU) Ca. 16. 

2. If an Heir is forced to pay a Debt of his Anceſtor, he ſhall 
recover againſt the Executor as far as perſonal Aſſets come to the 
Executor's Hands. Vide Hil. 2 Geo. Lucy and Bromley, in Scac, 
Fitæ-Gibb. Rep. 41. 1 es | 

Fide FC Nil. 3. If a Vengee of Lands of Inheritance dies before all the Purchaſe Mo- 
Rep. 291. ney, is paid, the Vendor may come againſt the Executor for the Money, 
tho' the Heir is to have the Benefit of the Purchaſe. Per Lord Chan. 
King, Trin. 11 Ges. 1. in the Caſe of Coppin and Coppin, Select Caſes 
in Chan, zo. | 
In the princi= 4. So if the Vendee, after Payment of the Purchaſe Money, dies, 
or Yo leaving an Executor, and the Vendor is Heir at Law, yet the Vendor 
' was Yonder, Will have the Refidue of the Purchaſe Money againſt the Executor, 
Heir and Exe- tho” it be ſo much for his Benefit. Per Lord Chan. King, ibid. 


cutor to the ; F 
Vendee, and therefore his Lorg/hip decreed the Reſidue of the Purchaſe Money to him, and not to the Le. 
gatees. Jbid. 28, 30.»——Vide 2 Will. Rep. 291. 


n If a Mortgagor borrows Money, tho' there be 20 (a) Covenant 
: Per. 436. in the Mortgage Deed to pay it, yet his Executor has been decreed 
_ rec. in to pay the Money, in Diſcharge of the Land deſcended to the Heir, 
, 6: Heir Per Lord Chan. King, in the Caſe of Blaſh and Hylam, Eaſt, 1728, 


of the 3 Will. Rep. 453, 455. 

agor 
9 the perſonal Eſtate applied in the firſt Place to pay off the Mortgage, tho' no Covenant in the Mortgage 
Deed for the Payment of it, and tho' the perſonal Eftate is deviſed away by the Mortgagor to his Relations, 
Trin. 1695. Meynell and Howard. And it was ſaid, that Sir Edward Moor had made ſuch a Mortgage, 
and afterwards raiſed a Term in other Lands for Payment of his Debts, and the Mortgage Money was held to 
be a Debt payable out of that Truſt. 76:9. 


6. If one mortgages Lands and dies, his perſonal Eſtate ſhall go in 
Eaſe of the real; but if A. ſeiſed in Fee mortgages his Land, leaving 
B. his Son and Heir, and B. dies, leaving C. his Heir, B.'s perſonal 
Eſtate ſhall not be applied to pay this Mortgage, becauſe it was not 
B.'s Debt. So, tho' the Mortgage be transferred in B.'s Time, and B. 
covenants to pay the Money, yet the Debt not being originally the 
Debt of B. his Covenant is only a Surety, and the Land the original 
Debtor, which C. ſhall therefore take cum onere. Per Lord Chan, 
King, Lord Chief Juſtice Raymond, and the Maſter of the Rolls, Hit. 


1 be 1731, Evelyn and Evelyn, 2 Will. Rep. 596 (6). 


(D) Of an implied and reſulting Truſt foz 
the Benefit of the Hetr. 


1. J S. by his Will gives 7 his Son, the Plaintiff, certain Lands. 

be paying 1001. to the Teſtator's Wife, (the Defendant); and 
all the reſi and Reſidue of his real Eſtate he deviſeth to his Wife and 
ber Heirs, to the Intent to pay all his Debts and Legacies; he further 


deviſeth, that if his Son had a Mind be ſhould exchange Lands 9, & 
I 9 alle 


m_— . wv 


Value of 1001. per Annum with the Teflatbr's Wife for other Lands not 
exceeding that yearly Value, and appointed two Perſons to ſettle the 
Matter between them ; provided, that if the Wife thought fit, ſhe ſhould 
live in the Capital Meſſuage during ber Life; and made his Wife his Ex- 
ecutrix, and died. Evidence was produced for the Defendant (which 
the Lord Chancellor allowed to be read) to ſhew that the Teſtator's 
Intent was that his Son ſhould have no more than what was expreſsly 
given him; and that the Reaſon of giving bis Wife ſo much was, 
becauſe that the Deviſor talking with the Witneſs about the Settle- 
ment of his Affairs, and telling him, he deſigned his Heir (the Plain- 
tiff) the ſame Lands which are given him by the Will; and that he 
did deſign other Lands for his younger Son ; whereupon the Witneſs 
faid, that that would be a Means to ſet the two Sons at Difference, 
and therefore he had better give them to the Defendant, and depend 
upon her Generoſity to the younger Son; which he then did ap- 
prove of, and ſaid he would do. The Heir's Bill was to have what 


was over and above paying the Debts and Legacies, which was 2000 J. 


For Plaintiff it was ſaid, that in all Caſes where Lands are given to 
a Man for any particular Purpoſe, when, that Purpoſe is ſatisfied, the 
Truſt ſhall reſult to the Benefit of the Heir at Law. And Sir Thomas 
Powis cited a Caſe, which was, A Man deviſed Lands to his Execu- 
tors for Payment of Debts, and that it ſhould be fold and turned into 
Money ; yet the Heir at Law exhibited his Bill and prayed, that no 
more might be ſold than would pay the Debts, and that he might 
have the Overplus ; and it was accordingly decreed at the Rolls, and 
after affirmed in this Court. On the other Side was cited North v. 


Crompton, 1 Chan. Ca. 196 (a). Lord Chancellor: This would at Law (a) 1 . Ar. 
certainly have been a Diſinheritance of the Heir, Now the Queſtion #4: 272. 
is, Whether this is not an implied Truſt for the Benefit of the Heir ? —_— 


Here would have been an implied Truſt for the Benefit of the Heir, 
after the particular Purpoſe ſatisfied, if that Implication had not 
been deſtroyed ; but it is deſtroyed, as appears from the Will itſelf. 
Firſt, He hath expreſsly given Lands to the Son, which is a much 
ſtronger Caſe than if he had only given a Rent, Secondly, He has 
appointed an Exchange to be made, and that is with a moſt critical 
Exactneſs, which is 1007. per Annum for 1001. per Annum, and no 
more, and appointed two Perſons to ſettle it. Now can it be ima- 
gined that he would be ſo nicely exact upon the Exchange, if he 
deſigned him to have 100 J. per Annum back again; for there appears 
to be the Value of 2000 l. over and above paying the Debts and Lega- 
cies : So that thereby the Implication is deſtroyed by the other Part 
of the Will. But there have been other Matters read, which ſtill 
make it much plainer ; which, I think, may be read to explain any 
Implication ; altho' it is a general Rule, That Matter dehors 6ught 
not to be averred. And it was accordingly decreed, Hil. 6 Ann. 
Dockſey v. Dockſey (b), MS, Rep. | 

2. Deviſe of a Rent-charge to his Wife for thirteen Years, In Truſt 
nevertheleſs for Payment of Delus and Legacies ; and then he gives his 


Wife other Lands in Augmentation of her Jointure. The Surplus of 


the Rent-ebarge, after Debts and Legacies paid, 7s not a beneficral Truſt 
for the Wife, but a reſulting Truſt to the Heir. Moy 25, 1712, Wych 
and Packington, Vin. Abr. Tit. Truſt, (E) Cz. 18. 

3. Deviſe of perſonal Eſtate for Payment of Debts and Legacies, 
and the Overplus to be diſpoſed of as the Teſtator ſhouid by Codicil 
direct; and further deviſed Part of his real Estate to be fold for Pay- 
ment of particular Debts, and the Reſidue as he ſhould by 2 

| rect, 


(b) Pide P, 
Ca. 


co8 Heir. 


direct. Then by Codicil he directs that the Overplus of ſuch real Eſtate 
ſhall go to his Executors for Performance of bis Will, and then adds, 
„ hope I have made @ ſufficient Proviſion for Performance of my 
« Will, and if there be any Overplus of my perſonal Eſtate after full 
% Performance, I give it to J. 8. Adjudged that the Surplus of 
ſuch real Eſtate ſhall go to J. S. and not reſult to the Heir. Mar. 
11, 1717. Tyrwith and Trottman, Vin. Abr. Lit. Truſt, (E) Ca. 20. 
Where a De- 4. F. S. being ſeiſed in Fee of Lands, deviſed the ſame to bis Wife, 
viſe of Lands and to her Heirs and Aſſigns for ever, to be ſold to pay his Debts and 


is to Truſtees 


and their Legacies in Aid of his perſonal Eſtate. But the perſonal Eſtate being 
Heirs, for ſufficient to diſcharge all his Debts and Legacies, and the real Eſtate 


ng not being ſold, the Court was of Opinion, That where Lands are 


Legacies, deviſed ut ſupra, and the Lands are not ſold, for that the perſona] 


dig Trat Eſtate is ſufficient to diſcharge the whole Debts and Legacies, tis 


for the Heir, plainly an implied Truſt in the Deviſee for the Heir at Law, and he 
and ” may is intitled to come into this Court to have a Reconveyance, and an 
lud Core Account of the Profits. Hil. 11 Geo. Buggins and 'Yates, 2 Mad. 
and offer to Caſes in Law and Eq. 122. 

pay the Debts | 

and Legacies, and pray a Conveyance of the whole Eſtate to him, for the Deviſees are only Truſtees for 
Teſtator, to pay his Debts and Legacies. Roper and Radcliff, in Dom. Proc', 2 Mod. Cafes in Law and 
Eg. 171. This is a Privilege which has always been allowed in Equity to a reſiduary Legater, for if he 
comes into Court and tenders what will be ſufficient to diſcharge all Debts and Legacies, or prays that ſo 
much of the Lands, and no more, may be ſold, than what will raiſe Money to diſcharge them, this is always 
decreed in his Favour, 1bid. 


5. A Deviſe to A. upon ſpecial Truſt and Confidence, that he ſtould 
pay all the Teſlator's juſt Debts, is a reſulting Truſt to the Heir, 
after Debts paid. Mar. 11, 1727. Kiricke and Branſbey, Vin. Abr. 
Tit. Truſt, (E) in a Note to Ca. 18. 

Caſes Temp. 6. Teſtator gave all his Lands, Cc. to his Sifter H. and her Heirs, 

Taibet 78. In Truſt nevertheleſs fo ſell for the beſt Price ſhe can for Payment of 
his Debts and Legacies, and gives a Legacy of 500 J. to the Plaintiff 
his Heir at Law, and then deviſes, that after his Debts and Legacies 
paid and ſubject to the ſame, his Siſter H. ſhould have the Reſidue of 
his perſonal Eſtate, Decreed that the Surplus Money arifing from 
the Sale of the Land ſhould be looked upon as perſonal Eſtate, and 
go to H. and that there was no reſulting Truſt. Eaft. 8 Geo, 2. 
Mallabar and Mallabar, MS. Notes, 


Vide Tit. Truſt, P. 


E) What ſhall be Aſets in the Hands of the 
(a) Truſt of a Heir (a). | 


Surplus, where . 

Lands are deviſed for Payment of Debts, Ec. if it be a reſulting Truſt to the Heir, and is not deviſed away, 
is Aets by Deſcent in the Hands of the Heir, upon the Statute of Frauds, Per Pratt C. J. in the Caſe of 
Roper and Radcliffe, 2 Mad. Caſes in Law and Eg. 190. 


i F Ceſtuy que Truſt of an Inheritance binds himſelf and his Heirs 
Car. 2. c. 3. in a Bond, this Truſt is not Aſſets to the Heir, tho' ſince 
£38 if any queſtioned in Lord Chan. Hzide's Time; but clearly the Truſt of a 
e ue . . . * 
77, ſhall die Leaſe for Years, is Aſſets to charge an Executor in Equity. Attorney 
leaving a General 
Truſt in Fee- | | | 
ſimple to deſcend to his Heirs, ſuch Truſt ſhall be Aſſets by Deſcent, and the Heir ſhall be chargeable with 
the Obligation of his Anceltor, as if the Eſtate in Land had deſcended to him. . 11. provided, that 
no Heir, that ſhall be chargeadle by reaſon of any Eſtate or Truſt made Mets by this Law, ſhall, by reaſon 
of any Plea, Confeſſion of the Action, or ſuffering Judgment by Nient dedire, or other Matter, be chargeab'e 
to pay the Condemnation out of his own Eſtate, but Execution ſhall be ſued of the whole Eſtate ſo _ 
4 Aſſets, 


2 4 


Heir. 


— 
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General and Sands, Eaſt. 21 Car, 2. in Scac', 2 Freem, Rep. 131. 
Ca. 157. 


Aſſets, in 
whoſe Handy 
{oever it ſhall 


come after the Writ purchaſed, in the ſame Manner as by the Common Law," where the Heir — ng a true 


7 1 is prayed en him thereupon. 


„ Mortgagor and Mortgages; ; the Mortgagor died, and the Heir of 
Fg Mortgagor and Mortgagce join in a Sale of thoſe Lands. Pure, 
Whether the Money that comes to the Hands of the Heir by this 
Sale, ſhall be Aſſets to charge him in Equity? And by Finch Lord 
Keeper, it ſhall not, no more than he ſhall be charged at Law 
after Alienation bona fide. Hil. 1673. Anon. 1 Freem. Rep. 303. 
Ca. 369. 

1 * Term is aff gned In Truſt for the Huſband for Life, and then 
to Truſtees for raiſing an Annuity for the Wife, and then to the Herr: 
Male of the Huſband, begotten on that Wife. The Huſband died, 
and then the Wife. And Lord Chancellor held, that if this had been 
a Limitation of art Eſtate at Law, the Father taking an Eſtate for 
Lite, the Limitation over to the Heirs Male of his Body would have 
made an Eſtate-tail executed in the Father, and the Heirs Male of his 
Body would have taken by Deſcent ; but bein ga Truſt of a Term, 
altho' the Father did take an Eſtate for Life, yet the Heir Male takes 
0 and is not Aſſets. Trin. 7 Ann. Anon. MS. Rep. 

It was inſiſted in the Caſe of Helley and Helley, Trin. 7 Ann. 
Fry a Truſt of a Copyhold cannot be Aﬀets in the Hands of the 
Heir, becauſe the Copyhold itſelf cannot be Aſſets; and therefore that 
being a privileged Eſtate, the Truſt will follow the Nature of it, and 
will not be Aſſets. But by Lord Chancellor, A Surrender to one and 
his Heirs, In Truſt for another and his Heirs, breaks the Cuſtom ; 
he ſaid, if a Copyholder in Borough Engliſh ſurrenders In Truſt for 
himſelf and his Heirs, the Truſt goes to the Heirs at Law ; therefore, 
he took it, that the Truſt in the Hands of the Heir is Aſſets. MS. 
Re 
| N The Equity of Redemption of a mortgaged Term is Aſſets to 
pay /mple contract Debts. Per Lord Chan. Meacclesfield, in the Cate 
of Coleman and Winch, Hil. 1721. 1 Will. Rep. 775, 
6. A. being ſeiſed of the Truſt of an Advowſon in Groſs in Fee, 


dies indebted by Specialty, Sc. The Creditors bring a Bill againſt 
the Heir at Law and the Truſtees of the Adowſon, and pray a Sale 
of the Advowſon. Lord Chancellor held, that the Advowſon was 


Aſſets, and decreed it to be ſold, &c. He held that it was a Rule, that 
all Lands, Tenements and Hereditaments, were extendable ; and that 
an Advowſon was ſo in the Caſe of the King, he cited Sir William 
Jones 24. An Advowſon was a Thing valuable, and lay in Tenure, 
and might be held in Knight Service, &c. He referred to Heta and 
Britton. 23d of March following the Decree was affirmed in Don. 
Proc. Eyres C. J. of C. B. Price J. and Comyns B. attended, 
and being aſked their Opinion, Whether an Advowſon in Groſs was 
Aſſets in ſuch Caſe at Law (4), declared it was; and the Houſe did (« 
not divide. Mich. 1730. Robinſon and Tong, Vin. Abr. Tit. Aſets, 
P. 145. Ca, 28, See 3 Vill. Rep. gol. ; 


If an Ad- 


1 be 
not Aſſets at 
Law, Equity 


will not make 


it ſo, becauſe that would bs to alter the Law. By Lord Chancellor in S. C. Hid, 
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(F) Where unreaſonable Bargains are ob⸗ 
tained from Hetrs, in what Caſes they are 
relieved. 


s Father was Tenant for Life, Remainder fo A. in Tail, Re- 
* mainder over. A. having incurred his Father's Diſpleaſure, 
was adviſed by B. (the Defendant) who had been an Attorney, and 

who pretended great Friendſhip for him. And after A.'s Father had 

been reconciled to him, and A. being in Debt, and the Father 

offering to give him 1000 J. for this Reverſion, he was diſſuaded by 

B. from accepting the Father's Offer, B. declaring that this was no 

valuable Conſideration. But in about a Year afterwards, when 4; 

Father was ancient and ficłly, and in a very declining Life, B. bought 

this Reverſion of A. for 10 50 J. when the Eſtate was worth 1 50 J. 

or Annum; and A. at this Time was thirty-four Years of Age, and 

ad a Child about ten Years old, who was inheritable to the Intail; 

and A. levied a Fine of this Reverſion to B. About two Years after, 

A.'s Father died, and upon A. Bill to fet afide this Conveyance, he, 

in order to gain an Injunction, by the Direction of the Court ſuffered 

a Recovery, and declared the Uſes of it to the two ſenior Six Clerks, 

27. 312. ſubject to the Order of the Court. And Lord Chan. Cowper di- 
His Lords rected A. to be relieved on Payment of Principal, Intereſt, and full 


— 4 nis Coſts; but bis Lordſbip ſaid, he meant liberal Coſts, Eaſt. 1716. 


Opinion for Toi ſleton and Griffith, 1 Will. Rep. 3 10. 


Relief chiefly | 
upon the Caſe of Berney and Pitt, 2 Vern. 14. where the Plaintiff's Father was Tenant for Life of a con- 


ſiderable Eſtate, Remainder in Tail to the Plaintiff, Remainder over, and the Defendant lent Plaintiff the two ſe- 
veral Sums of 1000 J. and 10007. upon which Plaintiff gave two Judgments of 5000 J. apiece defeazanced, each 
of them to pay 5000 FF in Caſe the Plaintiff ſhould ſurvive his Father, and to pay Intereſt for the ſame ; but if 
he ſhould die in the Life-time of his Father, then the Principle was to be loſt, This Cauſe was heard 33 Car. 
2. by Lord Nottingham, who denied Relief; and after that the then Plaintiff had been conſtrained to pay the 
Money, wiz. 5390/. upon the Decree; yet upon the Rehearing, Hil. 2 Fac. 2. Lord Feffercys did relieve ; 
declaring, that theſe Bargains were corrupt and fraudulent, and tended to the Deſtruction of Heirs ſent to Town 
for their Education, and to the utter Ruin of Families ; and that the Relief of the Court ought to be extended 
to meet with ſuch corrupt Bargains and unconſcionable Practices. And accordingly Lord Coauper, in the pre- 
ſent Caſe, ſaid, this alſo was in the Caſe of an Heir, and who was the leſs upon his Guard with B. as he 
* wm nothing to him but Friendſhip, by encouraging him to leave his Father's Houſe, and diſſuading 
im from ſelling the Reverſion to his Father for 1000/. which was but 50 J. leſs, and that a Year before. 
That the Reaſon inducing Lord 7efereys's Decree, was, (probably) to diſcourage a growing Practice of devouring 
an Heir on a Confidence on Lord Nottingham's Decree ; but Lord 7effereys's Decree flanding, ſhewed, that 
every one thonght the ſame very juſt ; and that there was therefore no Attempt in Par/ament to reverſe it. 
And his Lord/hip ſaid, he ſaw no Inconvenience in the Objection, that at this Rate an Heir, without Difficulty, 
could not ſell a Reverſion; for this might force an Heir to go home and ſubmit to his Father, or to bite on 
the Bridle, and indure ſome Hardſhips ; and, in the mean Time, he might grow wiſer, and be reclaimed. 
id. 313. 


I. 


2. A. ſeventy- two Years of Age, conveyed Lands of 40 J. a Year 
for an Annuity for his Life of 20 J. a Year; A. lived but two Years | 
after, The Conveyance was ſet aſide upon a Bill brought by the 
Heir at Law, it appearing that A. was weak, and eaſily to be im- 
poſed upon. At the Rolls, Mich. 1723. Clarkſon and Hanway et al, 
2-26. Be. $03. 

3. J. S. was Tenant for Life, Remainder to A. in Tail, Remainder 
to F. S. in Fee, of an Eſtate computed worth 7000 I. A. at thirty 
Years of Age, in the Life-time of J. S. articled to ſell the Eſtate for 
3300 l. when he ſhould come into Poſſeſſion of it, and to have Inte- 
reſt for the ſame from the Time of the Articles to the Time of bis 


coming in Poſſeſſion, J. S. died within two Years, ſo that the — 
gd tereſt 


Heir. 


tereſt amounted to little. A. on his coming into Poſſeſſion, com- 
pleated his Agreement, and brings a Bill to be relieved. Inſiſted for 
the Purchaſer, That there was a great Difference between defeating an 
Agreement, and carrying it into Execution, And Raymond and Gil- 
bert, Lord Commiſhoners, were of the ſame Opinion, and ſaid, that 
had the Bargain been to pay ſo much down in Ready Money, it would 
undoubtedly have been good, otherwiſe there is an End of all Sales 
of Reverſions; and that this is the ſame as buying the Reverſion for 
preſent Money, and will be conſidered as ſo much Money put out at 
Intereſt by himſelf, and the ſame as if he had received it, and imme- 
diately lent it to the Vendor at Intereſt ; that the Intereſt might have 
run to the Value of the Eſtate, tho' it has happened otherwiſe, which 
was a Chance on both Sides ; and that it is not conſiſtent with Com- 
mon Senſe, that a preſent Agreement ſhould be varied by future 
Accidents ; that it muſt be conſidered as it is in itſelf, without any 
Thing extrinſick, that Bargains for Sales of reverfionary Eſtates by 
Heirs are never ſet aſide but on account of Prodigality ; that nothing 
of that appeared in the preſent Caſe, but the reverſe, for it appeared that 
both the Father and Son were in bad Circumſtances. Eaſt. 11 Geo. 
Dews and Brandt, Select Caſes in Chan. 7, 8. But had the Bargain 
been to down 33001. when he ſhould come into Poſſeſſion, this 
would not haye really been a Purchaſe of the Reverſion, but of an 
Eſtate in Poſſeſſion, as the Payment and Poſſeſſion would he at the 
fame Time; and in that Caſe, on account of the great Over-value, 
Chancery would relieve, Per Lord Commiſſioners Raymond and 
Gilbert, ibid. in S. C. 
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Bypothetation. 


1. TF a Ship be in the River Thames, and Money be laid out there, 

I either in repairing, fitting out, new rigging, or Apparel of the 

Ship, this is no Charge upon the Ship; but the Perſon thus em- 

ployed, or who finds theſe Neceſſaties, muſt reſort to the Owner thereof 

for Payment. And in ſuch a Caſe, in a Suit in the Admiralty to 

condemn the Ship for Nonpayment of the Money, the Courts of Law 

will grant a Prohibition; and therefore if the Owner, after Money thus 

laid out, mortgages the Ship, tho' it be to one who has Notice that 

the Money was ſo laid out and not paid, yet ſuch Mortgagee is well 

intitled, without being liable to any of the Money thus laid out for 

the Benefit of the Ship as aforeſaid, and the Ship is not liable for this 

(a No more Money (a). Decreed at the Rolls, and ſeemed admitted by the Coun- 

— 5 eu ſel on the other Side. Trin. 1726. Watkinſon and Bernadiſton, 

out Money in 2 Will. Rep. 367. —But if this be done at Sea, where no Treaty 

the Building or Contract can be made with the Owner, and the Mafter employs 
of an Houſe, | c. L ; ** 

has a Lien any Perſon to do Work on the Ship, or to new rig or repair the 

upon the fame, this, for Neceſſity, and Encouragement of Trade, is a Lien upon 

Piu Ship, and in ſuch Caſe the Maſter, by the Maritime Law, is al- 


thy og lowed to Hypothecate the Ship. Bid. 


Law of Hol- 
land he has; but this not being the Law of England, ſuch Carpenter muſt reſort to thoſe who employed 


him, or to the Owner of the Houſe, for his Money. Bid. 


—— —— — — — — — 
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CAP; 


1. (OY TAT. 1 Aw. c. 10. If any Jewiſh Parent, in order to 
8 the compelling his Proteſtant Child to change his Religion, 
ſhall refuſe to allow ſuch Child a fitting Maintenance ſvita- 
ble to the Ability of ſuch Parent, and the Age and Education of ſuch 
Child, upon Complaint it ſhall be lawful for the Lord Chancellor, Cc. 
to make ſuch Order for the Maintenance of ſuch Proteſtant Child as 
he ſhall think fit. | 3 
2. A Jew had a Daughter who turned Proteſtant ; the Few had a 
very conſiderable perſonal Eſtate, and died, leaving ſeveral Legacies to 
Charities, and gave his perſonal Eſtate from his Daughter to his Ex- 
ecutor. She petitioned Lord Chan, Parker for a Maintenance upon 
the above Statute, Objected, That this Caſe was not within the Act. 
Firſt, That this Child is above forty Years old, and ſo the Care of 
her Education over, Secondly, That ſhe is married, and not now to 
be called a Child, but to be provided for by her Huſband, Thirdly, 
That the Parent being dead, he could not be ſaid to have refuſed, &c. 
and ſo the Power given by the Act at an End. But his Lord/bip ſaid, 
he ſtrongly inclined to think this Caſe to be within the Act, for the 
ſeveral Reaſons (a) mentioned in the Margin; and that poſſibly theſe ( Pirſt, For 
Charities given by the Few's Will may be under ſome ſecret Truſt for chat the Peti- 
the Child if ſhe: ſhould turn Few ; wherefore- he directed, that it be toner is a 


inquired into by the Maſter (5), Hil. 1718. Vincent and Harmandez, ad of a 
1 Will. Rep. 524. ; Jeauiſb Pa- 


rent, tho' the 
Parent be dead. Suppoſe the Child of a Fea turns, Proteſtant, and the Jewv Parent by Will gives his Eſtate 
to Truſtees, upon a ſecret Truſt that if the Child turns Few the Child ſhall have the Eſtate, and not other- 
wiſe ; as this would be clearly within the Miſchief, ſo every one muſt wiſh it to be within the Meaning of the 
Act. It is not ſaid the Complaint ſhall be againſt the Father; that would take this Caſe out of the Act; neither 
is it ſaid, that the Order ſhall be made upon or againſt the Father; ſo that this Caſe fits every Word made 
uſe- of by the Legiſlature. * Suppoſe a Suit or Petition had been exhibited, and the Jew Parent had died 
jending the Petition, and had given all away from his Proteſtant Child, doubtleſs the Complaint might be 
againſt the Executor, and the Order likewiſe againſt the Exzcutor ; every one will allow this to be a hard Cale, 
and if the Words be large enough fas 2 why ſhquld they not be conſtrued to extend to it? As to the 
R-fuſal of the Parent, it is not to be intended that the Parent the Jew muſt make an actual Refuſal in Words, 
for by that Conſtruction the Statute might eaſily be evaded and rendered uſeleſs. If the Jeaviſb Father does by 
Will diſpoſe of all his Eſtate from his Child, this is in Law a Refuſal ; and unleſs ſome other Reaſon be 
made appear, it ſhall be intended, becauſe the Child was a Proteſtant. The Obligations of Nature plead ſo 
flrongly on Behalf of a Child, that when ſuch a Caſe happens, ſome great Provocation muſt be ſuppoſed to 
have occaſioned it ; and if no other Reaſon be made appear, this Difference in Religion ſhall be intended the 
Reaſon. Per Lord Chancellor. Ibid. 525, 526. () Tho' this was the 
Opinion of the Court, it does not appear that on this Petition the Court made any Order; and as nothing 
further is to be traced in this Matter, it is probable the Parties came to ſome Agreement. Vid. 5 26. in 
à Nate by the Editor. . 
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C AP. III 
Intumbzantes. 


HERE there were Articles, and in them a Covenant to 
covenant in the Conveyance, that the Lands were free 
| from Incumbrances. Lord Chan. Cowper ſaid, This is 
not a Covenant that the Lands are free, but only that in the Convey- 
ance he would covenant ſo. But in the Caſe of ſuch a Covenant, if 
any Incumbrance is diſcovered between the Executing the Articles and 
Sealing the Conveyance or Deed of Settlement, whereof the Party had 
no Notice, that Incumbrance ſhall be diſcharged, even before the Seal- 
ing the Deed of Settlement, both as the Concealment is a Fraud, and 
becauſe it would be needleſs to enter into a Covenant, which, before 
entering into, is already known to be broken, but againſt all other 
Incumbrances diſcovered afterwards, there is the Party's Covenant 


I 


1 Vol. Air. only. Trin. 7 Ann. Vane and Lord Bernard, Gilb. Rep. in Eg. 6, 


Eg. 399. Ca. 


* 


Vide Tit. Boztgages, P. 


— — 


S 
Infant, 


(A) How far an Infant is bound or favoured in Equity; 
And here of Allowances, &c. to Infants. 

(B) What Aﬀs of an Jnfant are good, void or voidable ,— 
And where the Parol may demur. ha 
(C) Caſes upon the Stat. 7 Ann. c. 19. ſect. 1. where an 

Jnfant is a Truſtee. - : 


| 


— * 8 
* — + 


(A) How far an Infant is bound or favoured 
in Equity;—And here of Allowances, &c. to 


Infants. 
Seiſed of Freehold and Copyhold Lands, ſurrenders to the 
+ Uſe of his Will, and then deviſes to his Wife all his Gco4s, 


Chattels and Eſtate whatſoever, on Condition to pay his Debts 
and Legacies, On a Bill by the Creditors and Legatees for Sale of the 


Eſtate, the perſonal Eſtate falling ſhort, the Words Goods, &c. * 
PP” 


I, 


2 


— 


Infant. 
. | 


— 


the other Circumſtances of the Caſe, would paſs the Lands ; and de- 
creed a Sale, and the Heir to join when he canie of Age; but he being 
an Infant, they gave him a Day to ſhew Cauſe after he came of Age. 
Mich. 1691. Lumley and May et al, Prec. in Chan. 35. 

2. Lord Burlington having a Kindeſs for Lady Barrimore, took 
her, when an Infant, and maintained her; and being ſeiſed of Lands, 
ſettled them upon her, but kept the Writings himſelf ; and ſtill con- 
tinued to take the Profits of the Land. Afterwards he made his 
Will, and thereby deviſed to her a Portion in Lieu of all other Pro- 
viſions made to her by the Settlement. Then ſhe married. Lord 
Burlington died. —And Lady Barrimore accepts the Portion deviſed her. 
The Queſtion was, Whether the Accepting of the Legacy was a De- 
veſting of the Inheritance veſted in her? Lord Chancellor aſked, if 
ſhe was of full Age at the Time ſhe accepted the Legacy; for, he ſaid, 
the Queſtion would turn upon that, it being much more advantage- 
ous to her to have the Inheritance than to ele& Money in Lieu thereof, 
for Money may be diſpoſed of by her Huſband, The Lord Burling- 
ton cannot deveſt the Inheritance given to the Lady Barrimere, by 
deviſing to her a greater Value in full Satisfaction of all Proviſions, 
yet her Acceptance of this Deviſe is a tacit Contract, and ſo a Waiver 


of her Inheritance ex Contractu. Trin. 7 Ann, Franklin and Barri- 


more. 
3. Bill to have a Diſcovery of Defendant's Title to Lands in B. 


mortgaged to Plaintiff, and to have an Account of the Rents and 
Profits thereof, &c. The Caſe was, the Defendant's Father having 
Occaſion to borrov7 300 J. the Defendant was employed by his Fa- 
ther to ſolicit Plaintiff to lend that Sum upon a Mortgage of the 
Lands in B. which the Father made Affidavit of that he was ſeiſed 
in Fee, and that the Lands were free from Incumbrances. The De- 
fendant, being then about the Age of twenty Years, did carry a 
Feoffment in Fee, and Fine of the Lands of Defendant's Father to 
Plaintiff's Counſel, and the Title was approved of, and the Money 
lent, and a Mortgage made to Plaintiff, and the Defendant was 1 
Witneſs to the Execution of the Mortgage Deed, and alſo to the Pay- 
ment of the Money. Defendant's Father, after Defendant came of full 
Age, took 100 J. more upon the fame Mortgage, and the Defendant 
was privy to that Tranſaction, but not a Witneſs to the Deed or Pay- 
ment of the Money. Defendant, by his Anſwer, ſays, that at the Time 
of making the original Mortgage he had heard the Lands were ſettled 
upon him after his Father's Death, but had never ſeen the Settlement 
and after his Father's Death he refuſed to pay the Mortgage, and 
claims the Lands as Remainder Man in Tail, by Virtue of a Settle- 
ment by his Grandfather upon the Marriage of his Father, &c. And 
Cowper C. ſaid, That if an Infant, having a Remainder updn an Eſtate 
for Life, be a Witneſs to a Mortgage made by Tenant for Life, he 
did not think this would bind the Infant, becauſe, if he was made a 
Party to the Deed and ſealed it, yet that would not bind him; and 
that that was a much ſtronger Caſe; yet his Lordſbip was of Opinion 
in this Cafe, that the Defendant was liable and ought to make Satis- 
faction to the Mortgagee, becauſe at the Time of this Tranſaction he 
was very near being of full Age, and ſolicited the Plaintiff to lend 
the Money, and produced this Feoffment in Fee to his Father (which 
appears now to be forged) and was principally concerned all along in 
the Fraud, when he knew at the ſame Time, as he admits by his 
-Anſwer, that his Father was but Tenant for Life, with Remainder 
to himſelf, If an Infant is old and. cunning enough to contrive and 
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(a) This Caſe Satisſaction for it. Decreed accord'. Mich. 1 Geo. (a) Watts and 


is miſplaced 
in Point of 
Time. 


Infant. 
carry on a Fraud, his Lordſhip thought in Equity he- ought to mate 


Creſwell, Vin. Abr. Tit. Enfant, (N) Ca. 24. = 
4. Bill to have a ſpecifick Performance of an Agreement upon this 


Caſe. A. during his Minority, by himſelf and Guardian, enters into 


(6) Vide Har- 
ris and Lee, 


Articles with Defendant to lett him a Farm at a certain Rent, Ge. 
Defendant enters upon the Farm, and continues the Poſſeſſion, and pays 
the Rent after A. came of full Age. After that A. conveys the In- 
heritance to the Plaintiff, and then Defendant quits the Farm, inſiſt- 
ing that he was only a Tenant at Will, and refuſes to accept a Leaſe 
or execute a Counterpart, becauſe A. being an Infant at the Time of 
making the Agreement, was not bound by it, and therefore Defendant 
ought not to be bound by it. And Harcourt C. decreed, That the 
Plaintiff ſhould execute a Leaſe to the Defendant, and the Defendant 
execute a Counterpart of ſuch Leaſe to the Plaintiff, in Purſuance of 
the Articles; and Defendant. to pay Coſts. Trin. 13 Ann. Clayton 
and Aſhdown, Vin. Ar. Tit. Enfant, (G. 4.) Ca. 1. 

5. Where there is a Decree Ni Cauſa againſt an Infant, he may 
on his coming of Age, and before the Decree made abſolute, put in a new 
Anſwer. Mich. 1718. Fountain and Caine et al, 1 Will. Rep. 504. 

6. Tho' at Law if one actually lends Money to an Infant, even to 

pay for Neceſſaries, yet as the Infant in ſuch Caſe may waſte or mi/- 
apply it, he is therefore not liable according to the Reſolution in Sali. 
279. Yet it is otherwiſe in Equity, for if one lends Money to an 
Infant to pay a Debt for Neceſſaries, and he pays the Debt, here, 
altho' he be not liable at Law, yet he is in Equity, becauſe in this 
Caſe the Lender of the Money ſtands in the Place of the Perſon 
paid (2), viz. the Creditor for Neceſſaries, and ſhall recover in Equity 
as the other ſhould have done at Law. Per his Honour, Trin. 1719. 
Marlow and Pitfield, 2 Will. Rep. 5 59. 8 

7. 600 J. per Annum was allowed by the Court of Chancery for 
the Maintenance of an Infant out of her Eſtate, A Fit of Sickneſs 
coſt 143 J. extraordinary, which was allowed above her Quarterly 
Maintenance, . Per Lord Chancellor, Hil. 1720. Lady Shaftſbury's 


Caſe, Prec. in Chan. 5 5. 


8. An Infant aggrieved by a Decree not bound to ſtay till he is 
of Age, but may apply as ſoon as he thinks fit to reverſe it; neither 
is he bound to proceed by way of Rehearing or Bill of Review, but 
may impeach the former Decree by an original Bill, in which it will 
be enough for him to ſay the Decree was obtained by Fraud and Col- 
lution, or that no Day was given him to ſhew Cauſe againſt it. Held 
per Lord Chan.. Macclesfield, Mich. 1721, in the Caſe of Richmond 
et Ux and 'Tayleur. And his Lordſbip's Secretary acquainted the 
Court, that Mr. Vernon, in Caſe of an erroneous Decree againſt an 
Infant, uſed always to adviſe the bringing of an original Bill to ſet it 


aſide, but in ſuch Bill to alledge /peczally the Errors in the former De- 


cree. 1 Will. Rep. 737. 

9. On a Bill to ſet aſide a Decree againſt an Infant, if the ſame be 
not fraudulent, tho' in every Reſpect not ſo equitable, the Court willl 
not ſet it afide, Mich. 1721. Richmond et Ux' and Tayleur, 1 Will. 


8 | 


10. In all Decrees againſt Infants, even in the plaineſt Caſes, a Day 
muſt be given to ſhew Cauſe when they come of Age. Per Lords 


Commiſſioners, Hil. 1722. 2 Will. Rep. 120. | 


\ 


II. If an Infant, ſeiſed in Fee, upon a Marriage with her Guar- 
dian's Conſent, ſhould covenant, in Conſideration of a Settlement, to 
BE 4 convey 
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convey her Inheritance to her Huſband, Parker C. ſaid, That Equity 
would execute the Agreement, if the Conſideration was a competent 


— — — 


Settlement. Mich. 1724. in Caſu Cannel and Buckle, 2 Will. Rep. 244. 
12. In Caſes of Truſt Infants are always bound by Decrees of this 
Court; and ſo they are where the Will of the Anceſtor is conteſted ; 
and there is ſcarce any Caſe where an Infant has Time to ſhew Cauſe 
againſt a Decree, but where it is neceſſary he ſhould join in a Con- 
veyance to compleat the Eſtate, and where ſuch Conveyance is of the 
Inheritance, as in Decrees of Forecloſure of Mortgagors, &c, Per 
Cur', Hil. 11 Geo. 1. in the Cafe of Whitchurch and Whitchurch, 
2 Mod. Caſes in Law and Eq. 128. Fw. 

13. An Infant made a Contract, with Conſent of Friends, that In- 
tereſt Money ſhould become Principal, upon Condition that the Credi- 
tor would not at that Time extend the Lands of the Debtor, and it was 
decreed good. Cited per Lord Chancellor, Mich. 11 Geo, 1. as Lady 
Betty CromwelPs Caſe, 2 Mod. Caſes in Law and Eg. 103, - 

14. Where an Infant in his Bill by Miſtake of his Agent (or Guar- 
dian) ſubmits to any Thing which will be prejudicial to him, this 
will not be binding, but he will (on paying * Coſts of the Day) be 
allowed to amend. Micb. 1726, Serie and St. Eloy, at the Rolls, 
2 Will. Rep. 386, 387. . | 

15. An Infant, when Plaintiff, is as much bound, and as little 
privileged, as one of full Age. Per Lord King, Hil. 1728. in Caſu 
Lord Brook and Lord and Lady Hertford, 2 Will. Rep. 519. | 

16. (a) An Infant's Anſwer by his Guardian cannot be received in (% An ta: 
Evidence againſt him, and the true Reaſon is, becauſe in Reality it is fant's Anſwer 
not the Infant's Anſwer, but the Guardian's, who is ſworn, and not * 
the Infant; and the Infant may know nothing of the Contents of the Evidence 
Anſwer put in for him by his Guardian, or may be of thoſe tender againſt him, 
Years as not to be able to judge of it. Per Lord Chan. Talbot, Hil. 1 


1733. in the Caſe of Mrotteſſey and Bendiſb, 3 Will. Rep. 237. Ne 

is or 
making proper Parties. Cites Carth. 79. And where an Infant is Defendant, the Service of the + i 
to hear Judgment muſt be on the Guardian, and not on the Infant. See 1 Will. Rep. 643. Taylor and Atwood. 
But where a Defendant puts in an Anſwer to a Bill brought by an Infant who does not reply to it, in ſuch Caſe it 
ſeems the Anſwer muſt be taken to be true, in regard the Defendant, for want of a Replication, is deprived of 
an Opportunity of examining Witneſſes to prove his Anſwer ; and he ought not to ſuffer for ſuch Omiſſion in the 
Plaintiff. So ruled at the Rolls, with ſome Warmth, by Sir J. 7eky//, in the Caſe of Thurſſon and Dechair an 
Infant, and Nutton et Læ', Trin. 1733, in which Mr. P. Williams was of Counſel, and much oppoſed the 
reading of the Anſwer ; for that the Plaintiff, being an Infant, could admit nothing, and it might be very miſ- 
chievous, if, by reaſon of the Neglect of the Plaintiff, the Infant's Guardian or Prochein amy, in not putting 
in a Replication to the Anſwer, ſuch Anſwer ſhould be read, and admitted to be true, tho' never ſo detri- 
mental to the Infant's Inheritance. do guzre, ſays the Editor. Bid. in a Note. | 


17. If an Executor, Adminiſtrator or Truſtee for an Infant, ne- 
glects to ſue within fix Years, the Statute of Limitations ſhall bind 
the Infant. Per Lord Chan. Talbot, Trin. 1734. Wych and Eaſi- 
India Company, 3 Will. Rep. 309. 
18. In a Forecloſure againſt an Infant, tho' the Infant has ſix 
Months after he comes of Age to ſhew Cauſe, &c. yet he cannot 
ravel into the Accounts, nor even redeem, but only ſhew any Error 
in the Decree. This Point was clearly laid down by Lord Chan. 
Talbot as agreeable to the conſtant Practice (5). Hil. 1734. Mallack (6) tothe Cafe 


Will. Rep. 3 52. 3 Ab 
and Galton, 3 Vill. Rep. 3 52 | Will, kived 


at the Rolls 13 May 1730, this was admitted by Counſel on both Sides, and alſo fer Cur, to be the ſettled 
Practice. Bid. Eg ; 


19. An Allowance of Maintenance to a Guardian, muſt he in re- 
gard to what the Infant then had, and not to what falls in afterwards, 
Trin. 1738. in Caſu Chaplin and Chaplin, 3 Will. Rep. 368. 
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1. * HERE an Incroachment of a Water-Courſe was made 
in the Infancy of the Anceſtor, who after , Age ac. 
jeſced under it twenty-one Years, tho ſuch Infancy was urged, 
yet Lord Chan, Cowper took no Notice of it. Hil. 6 Ann. Guernſey 
and Rodbridges, Gilb. Rep. in Eq. | 
2. The Parol ſhall nat demur in prior Incumbrances, ver in Truſts 
for Sale, but in Equities of Redemption only. Eaft. 7 Ann. in Can, 
(e) Bill by a Gib. Rep. in Eg. 66 (a). | 
Bond Creditor * Yo We 
againſt the Heir and the Executor of the Obligor, to have a Satisfaction of a Debt due upon the Bond ont 
of perſonal and real Aſſets. The Heir inſiſts, that as to him the Parol ought to demur, for that he is an 
Infant, and the Bill ſeeks to charge his Inheritance, which came to him by Deſcent from the Obligor. The 
Parol ſhall demur until the Defendant comes to his full Age, as well in this Court as at Law; which was gor 
denied by the Attorney General, Counſel pro Quer. Ordered that the Cauſe ſhould ſtand In fatu us until the 
Infant Heir come to full Age; but as to the other Defendant the Executor, decreed to account and make 2 
Satisfaction out of the perſonal Aﬀets as far as they would go. Per King C. Trin. 12 Geo, Hazard and 
Dixon, Vin. Ab. Tit. Enfant, (Q) Ca. z. Lands are given to H. and his Heirs for three Lives. 4, 
dies. His Heir does not take by Deſcent, ſo as to have his Age, or to make the Parol demur, but takes az 


ſpecial Occupant ; tho' had it been in the Caſe of Lands in Fee deſcending on an Infant, the Parol ſhould have 
demurred in Equity as well as at Law. Trin. 1735. in Caſu Chaplin and Chaplin, 3 Will. Rep. 368. 
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3. Cyril Arthington, the Plaintiff's Father, conveyed the Advowſon 
of the Church of Addle in Com' Ebor' to the Defendants, In Truſt to 
reſent, upon the firſt Vacancy, ſuch Son of —— Tackſen as ſhould 
then qualified to take the ſame, and in Caſe he ſhould have two 

or more Sons qualified, then ſuch one as the Grantor, his Heirs or 
Aſſigns ſhould by Writing under his or their Hands and Seals nominate 
and appoint; and in Caſe Mr. Jack/en ſhould not have any Son of an 
Age capable of being preſented, then Upon Truſt to preſent ſuch 
Perſon as the Grantor, his Heirs or Aſſigns ſhould by like Writing 
under his or their Hands and Seals nominate and appoint, fo that ſuch 
Nominee ſhall become bound in a Sum to be approved of by the 
Truſtees for his Reſignation when Mr, Yack/on ſhall have a Son capa- 
ble of a Preſentation; and in Default of ſuch Nomination by the 
Grantor and his Aſſigns, that the Truſtees ſhould preſent a Perſon of 
their own Chuſing, under ſuch Neſtrictions as afotebid The Grantor 
died, leaving the Plaintiff his Son and Heir, an Infant of fix Months 


old; then the Living becomes vacant, and the eldeft Son of Mr. Jas. 
ſon being but fourteen Years of Age, the Guardian of the Plaintiff rook 


. . . . . oe — os OE 6 —— 
him in his Arms and guided his Pen in making his Mark, andTealing 


a Writing, whereby one H77th was nominated and appointed to the 
"Truſtees in order to be preſented by them to the Living. The Truſtees 
ſuppoſing the Plaintiff as an Infant, unable to make ſuch Appoint- 
ment, refuſed to preſent Mr. Hitch, and preſented another Perſon ; 
upon which the Plaintiff brought his Bill againſt the Truſtees to have 
them execute their Truſt in preſenting his Nominee, and againſt the 
Archbiſhop, to prevent him from admitting their Preſentee, and to 
compel him to admit Mr. Hitch. Upon the coming in of the An- 
ſwer, the Archbiſhop claiming nothing but as Ordinary, the Plaintiff 
had an Injunction to reſtrain him from admitting the Preſentee of the 
Truſtees, and on the Hearing they were decreed to preſent Mr. Hitch. 
And now on a Petition of Rehearing, it was ſaid for the Defendants, 
that the Preſentation of Clerks to Biſhops for Admiſſion to Churches 
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here the Parol may 
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is an Act that requires Judgment and Diſcretion, which an Infant is 
not Maſter of; and tho the Law ſuffers them to preſent to their own 
Livings, yet it is of Neceſſity, becauſe there's nobody elſe to do it; 
and if they could not, then a Lapſe muſt incur ; for a Preſentation to 
a Living being a Thing of no Value, and therefore not to be accounted 
for, a Guardian cannot have it; whereas in the preſent Caſe, if the 
Grantor or his Heirs neglect or are incapable of preſenting, the Truſtees 
are expreſsly authorized to preſent, whoſe Act will be confidered 
as the Act of the Infant; ſo that no Injury will be done to any Body; 
and tho' in Caſes of evident Neceffity, Equity may ſquare itſelf 
by Law, yet where no ſuch Neceſſity appears, Reaſon and Common 
Senſe ought to prevail ; from whence it was inferred that the Nomi- 
nation being an Act requiring Diſcretion and Judgment, was void, and 
the Truſtees intitled to preſent their own Clerk.-——Befides, in Support 
of the Reaſon of the Thing, it was argued, that by the whole Tenor of 
the Deed Judgment and Diſcretion in the Perſon who was to name a 
Clerk to the Truſtees, was required, for it was ſaid, in Caſe Fack/on had 
two Sons qualified ; now an Infant could not on any reaſonable Ground 

refer one to the other; an Infant could not take Care that the Perſon 
in the preſent Caſe ſhould reſign at a proper Time. lt was inſiſted 
that an Infant could not make any Appointment at all; that if the Caſe 
were ſent to be tried at Law, the Jury could not find an Appointment 
to be under his Hand and Seal; and it was conſidered as a Power whicli 
ought to be taken ſtrictly. Blackaille v. Arſcott, in C. B. Eaſt. 8 W. 
One Roberts had a Power to make Leaſes: under Hand and Seal, but 
being afflicted with the Gout, he could not uſe his Hand to write, 
ſo he only ſealed the Leaſes; and tho' it was urged, that Sealing was 
Signing within the Statute of Frauds, yet the Court held the Leaſes 
void, for Power ought to be exactly obſerved, — Sir Philip York At- 
torney, and Talbot Solicitor, pro Quer: If this were a Power, it 
ought to be conſtrued reaſonably ; yet it is not a bare Power, but an 
equitable Eſtate in the Grantor and his Heirs, and gives them an Inte- 
reſt accordingly ; which it is unreaſonable an Infant ſhould loſe. Equity 
determines upon Eſtates of her Creation, as the Law does on legal Eſtates; 
and if an Infant may preſent at Law, or nominate upon a legal Right 
of Nomination, why may he not nominate upon an equitable one? 
Infants are in many Caſes permitted to act; they may perform a 
Condition, declare the Uſes of a Fine, and, if the Fine be not re- 
verſed during the Nonage, the Declaration is good, and Equity will 
not afterwards interpoſe.— In the 7 Arn. c. 19. Infant Truſtees of any 
Age may be decreed to convey, ſo that tho' the legal Age of Diſcretion 
be not till fourteen, yet many Acts done before that Time are good. 
If an Infant under the Age of Aſſent, marries and has Children, no 
Diſſent can be afterwards. And in the Caſe of Preſentation, as an 
Infant juſt born may preſent at Law, ſo the Law does not look on it 
as an Act which requires Diſcretion in the Patron, nor indeed is it 
requiſite; for Infants, being ſuppoſed to follow the Directions of their 
Guardians, may be informed by them who is a proper Perſon, or if 
they are not, yet a Preſentation. being only a bare Recommendation 
of a Clerk to the Biſhop, and not an A& which gives any Intereſt in 
the Living, and the Biſhop being abſolute Judge of the Perſon's Abili- 
ties, there docs not appear any great Reaſon why an Infant may not 
make it as well as a Perſon of full Age; and it is not of Neceſſity that 
they muſt preſent, for tho” a Lapſe might inſue, yet the Preſentation 
of the Minor on the the next Vacancy is reſerved, and nothing di- 
veſted out of him by the Biſhop's Collation ; fo that as to the Infant, 
it 
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it is the ſame whether the Biſhop collates, or the Truſtees preſent ; 
wherefore they inferred, Equity ought to be bound to the Law, ſince 
the Caſe and Reaſon of the Thing is alike, for otherwiſe the greateſt 
Confuſion and Uncertainty muſt follow... Aing Lord Chancellor: 
An Infant of one or two Years old may preſent at Law; then why 
may they not nominate ? Does the putting a Mark and Seal to a No- 
mination require more Diſcretion than to a Preſentation ? 'The Guardian 
is ſuppoſed to find a fit Perſon, and the Biſhop to confirm his Choice; 
and if this is permitted at Law, why ſhould a Court of Equity a& 
otherwiſe in equitable Eſtates ?m=—[Jpon hearing the Cauſe, the Court 
decreed for the Plaintiff, but without Coſts; and now the Defendants 
prayed to have their Coſts allowed them, being Truſtees, and not 
claiming any Intereſt, becauſe a Right of Preſentation is a Thing not 
faleable. Sed Cur contra: A Preſentation is an Honorary Intereſt, 
tho' not a Pecuniary one; the Owner of it may oblige a Friend or 
Relation; and if Coſts had been given to the Plaintiff, who was op- 
poſed by his Truſtees in the very Point in which. the Truſtees ought 
to have obeyed him, and eſpecially as the Truſtees claimed a Right to 
_ preſent themſelves, the Decree would not have been unjuſt. So the 
4 Decree was affirmed in all Points. Hz/. 6 Geo. 2, Arthington and 
Ae lo- £-13- Coverly et al, MS. Rep. 

. Pg. a 4. An Infant's Deed is not void, but only voidable ; for which 
Reaſon an Infant cannot plead Non eft factum to his Deed, as a Feme 
Covert may. Said arg Mich. 1733. in Caſu Nightingale et al and 

Ferrers, 3 Will. Rep. 208. | 
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O Caſes upon the Stat. 7 Ann. c. 19. ſect. x, 
where an Inkant is a Truſtee. 


1. Q TAT. 7 Ann. c. 19. ſect. 1. ſays, that it ſhall be lawful for any 
Perſon under the Age of twenty-one, by the Direction of the 
Court of Chancery or Exchequer, by an Order made upon hearing all 
Parties on the Petition of the Perſon for whom ſuch Infant ſhall be ſeiſed 
or poſſeſſed in Truſt, or of the Mortgagor or Guardian of ſuch Infant, 
or Perſon intitled to the Monies ſecured upon any Lands wherof any 
Infant ſhall be ſeiſed or poſſeſſed by way of Mortgage, or of the Per- 
ſon intitled to the Redemption, to convey any ſuch Lands as the 
Court ſhall by Order direct; and ſuch Conveyance ſhall be good in 
Law. | 
2. Sect. 2, Such Infants being only Truſtees or Mortgagees, may 
be compelled by ſuch Order to make ſuch Conveyances in like Manncr 
as Truſtees or Mortgagees of full Age. by | 
3. A Petition upon the 7 Ann. c. 19. being exhibited, ſetting out the 
Conveyances in Truſt to three Perſons, and that ſuch an one being the. 
Survivor, was dead, and the Eſtate in Law devolved upon an Infant, 
who was in Court ; the Declaration of Truſt was read, and the Conſent 
of the next Heir at Law to the Infant required; and then an Order 
was made for the Infant by her Guardian to convey over the Truſt 
Eſtate to the Cæſtui que Truſt, and the Conveyance to be ſettled by the 
: Maſter. Jin. 1709. Anon. in Canc', Prec. in Chan. 284. Ca. 226. 
4. Upon a Reference to a Maſter, to examine whether an Infant 
was a bare Truſtee within the 7 Ann. the Maſter reported, that the 
Father, from whom the Eſtate deſcended to the Infant, had frequently 


acknowledged he was only a bare Truſtee, and Proof was read that 
— | | the 
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the Purchaſe Money was paid by A. who deviſed the Eſtate to the 

Petitioner, but the Receipt in Writing had been given to the Infant's 

Father; that the Ceftui gue Truſt, and thoſe under him, had been all 

along in the Poſſeſſion of the Writings and” of the Eſtate, which was 

40 5. Annum, being a Burgage Houſe. Lord Chan. King ſaid, he 

was ſatisfied that this was but a reſulting Truſt, by reaſon of the Pay- 

ment of the Money by A. the Teſtator, and it being an Eſtate of ſmall 

Value, and it being ſaid that his Lordſbip had made a like Order before 

for ſuch. a Conveyance of a Burgage from A.'s Truſtees, he ordered 

that the Infant ſhould convey, ſince a Decree would coſt the Value 

of the Fee · ſimple of the Houſe. However, where there is no De- 

claration of a Truſt in Writing, he ſaid, he would, for the future, 

leave the Ceſtui que Truſt to bring his Bill, and have a Decree againſt 

the Infant to convey, becauſe theſe Orders for an Infant Truſtee to 

' convey ought to be in the (a) plaineſt Caſes, and not in ſuch as are (a) So held by 

ſubject to the Diſputes, which Truſts, 4:7hout Writing, may be liable e of 

to. Trin. 1729. Ex parte Vernon, 2 Will. Rep. 549. Goodwyn and 
5. The Act of the 7 Ann. c. 19. is a remedial Law, and extends Lr, 7 Nov. 

only to Caſes where the Infant is a bare Truſtee originally, and at the Flo Page 

Death of the Teſtator, not where he is made ſo by ſubſequent Acts. Ca. 7. 

Per Cur. Vide 3 Will. Rep. 389. Cites Trin. Vac. 1730, at the + 


Rolls, Anon. See 4 Geo. 2. 


c. Io. whereby 
Ideots, Lunaticks, &c. or their Committees, by the Direction of the Lord Chancellor, may aſſign over thei 
Trufts or Mortgages, and be ordered to make ſuch Conveyances in like Manner as Traſtees or Mortgages of 


Jane Memory. 


6. Where Land is given to an Infant, charged with the Payment o 
Money, the Infant is in Equity a Truſtee for him to whom the Mo- 
ney is payable, but he is not within the Stat. 7 Ann. c. 19, becauſe 
he takes an Intereſt in the Land; and ſo it is in all Caſes n tha 
Infant claims an Intereſt, Per King C. Hil. 6 Geo. 2. MS. Rep. 

7. FJ. S. Plaintiff's Father, entered into Articles with B. for the 
Purchaſe of a Tenement, which B. covenanted, for himſelf and his 
Heirs, to convey before ſuch a Day, and in Conſideration thereof 
J. S. covenanted to pay 705/. B. died before any Conveyance was 
made, and the Tenement deſcended to C. and D. (two of B.'s Daugh- 
ters) and E. an Infant, the eldeſt Son of F. the third Daughter of 
B. F.S. died, and Plaintiff, as his eldeſt Son and Heir at Law, 
brought this Bill to have the Eſtate conveyed according to the Di- 
rections of his Father's Will, upon Payment of the Purchaſe Money 
by the Executors therein named, and amicable Anſwers were put in, 
ſubmitting. to the Direction of the Court. The only Queſtion was, 
Whether the two Daughters of B. and E. the Heir at Law of the 
third Daughter, were Truſtees within the 7 Aun. c. 19. Lord Chan, 
Talbot took this to be only a conſtructive Truſt, and that ſuch Truſts 
were not within the View of the ſaid Act, which does not make Pro- 
viſions for Infants to convey in Purſuance of the Decrees of this Court, 
but only gives Power to make Orders in a. Summary Way, in Caſes that 
are originally plain and uncantroverted by the Parties; wherefore this 
Caſe ſeeming to his Lordſhip to be left to the Common Law, as it 
ſtood before the making of the Act, it was decreed that C. and D. 
ſhould convey immediately, and that a Day ſhould be given for E. the 
Infant Heir to ſhew Cauſe within fix Months, &c. with Liberty to 
the Plaintiff to apply to the Court in Caſe any Precedents ſhould be 
found where ſuch cenſtructive Truſts had been held to be within that 
Statute. Mich. 173 5. Goodwyn and Lifter, 3 Will. Rep. 387. 
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2 pP. IV. 
J njunction, 


(A) Injuncklons, in what Caſes granted — an here of 
granting perpetual Jnjunftions. | 


(B) Chat ſhall not be a Beach of an Jnjunition. 


= . 


— 
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(A) Injunctions, in what Caſes ranted ; -— 
And here of granting perpetual njunctions. 


Lucas's Rep. 1. I. HANCERY will not grant a perpetual Injunction, tho 
Mop, $ Cop the Party has had five Verdicts in Ejectments at Law, unleſs 


Since this Caſe there be Fraud or Truſt, or ſome Accident fell out to give 


of Sherman 


and Far! the Court a Juriſdiction. Per Lord Keeper, Trin. 1706, Earl of Bath 
12 and Sherwin, Prec. in Chan. 261. 88 
taken that af. 2. A Bill was brought by the Plaintiff as Aſſignee of the Copy of 
- * Tri- the Dunciad againſt the Defendants, for an Injunction to ſtay them 
* from printing and ſelling the Dunciad, and to be quieted in the En- 
junction has joyment of the ſole Printing of that Book for fourteen Vears, accord- 
3 ing to the Stat. 8 Ann. c. 19. and upon filing the Bill, and upon an 
Chan. 13. Affidavit that the Plaintiff had purchaſed, or legally acquired the Copy 
cy 13, of that Book, an Injunction was granted Ny Cauſa. It was ſhewed 
RO for Cauſe, that the Plaintiff had not fet forth a good Title to the ſole 
Printing of this Book, either in the Bill or in the Affidavit, for he 
only ſays, that he has purchaſed or legally acquired the Copy, but 
does ber, ſay of the Author, or who was the Author ; and by the Sta- 
tute the Author, or the Aflignee of the Author, are only intitled to 
the ſole Right of Printing the Book, and no other Perfon ; and it is 
not ſufficient to ſay he purchaſed or legally acquired the Copy „ Wikh- 
out ſaying he purchaſed it of the Author, Lord Chan. King allowed 
e This Caſe the Cauſe, and diſſolved the Injunction. Tin. 2 Geo. 2. (a) Gilliver and 
in pupae? Snaggs. — Afterwards, in the ſame Term, an Injunction was granted in 
8 the Caſe of Gay, Author of The Sequel of the Beggar's Opera, againſt 
the publiſhing and felling that Book, upon a Bill founded upon the Stat. - 
8 Ann. c. 19. Vin, Abr. Tit. Books and Authors, (A) Ca. 4. 
3. A. diverted a Water-Courſe, which put B. to great Expences 
in laying of Sooths, &c. and the Diverfion being -a Nuiſance to B. 
he benen his Action, and an Injunction was decreed upon a Bill 
exhibited for that Purpoſe, it being proved that B. did. fee the Work 
when 'it was carrying on, and connivet at it, without ſhewing the 
leaſt Diſagreement, but rather the contrary. . ' Short v. J. aylor, in Lord 
Somers's Time, was cited, which was, Short built a fine Houſe; 
Taylor began to build another ; but laid Part of his Foundation upon 
Short's Land. Short, ſeeing this, did not forbid him, but on the 
contrary very, much encouraged it; and when the Houſe was builr, 
he brought an Action; and Lord Somers granted an Injunction, and 


ſaid, It Was but juſt and nende; for, being a Nuiſance, every Con- 
2 3 tinuance 
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tinuance is a freſii Nuiſance, and ſo he would be perpetually liable to 
Actions, which would be hard, when he was encouraged by the Party 
himſelf. Mich. 8 Ann. (a) Anon. MS. Rep. | | 


Intail created about two hundred Years ſince, and got into Poſſeſſion. 
The Plaintiff brought an Ejectment, and a Verdict paſſed for the now 
Defendant upon producing an old Inquifition finding the Intail ; but 
there was no Deed produced creating this Intail. The Plaintiff at Law 
brought his Bill, ſetting forth that the Writings were all in the De- 
fendant's Hands, and praying that they might be produced, and that 
the Defendant might not ſet up a Title under any Truſt Term; and 
decreed by Lord Cowper, that the Trial ſhould be upon the mere Right 
in an Ejectment, and that no Truſt Term, Mortgage or Leaſe, ſhall 
be ſet up, but that the Defendant ſhould make Title only under the 
Intail. Upon ſuch Trial it was found again for Defendant ; but the 
Judge certifying againſt the Verdict, a third Trial (after two Verdicts 
for Defendant) was heard at the Bar of the Exchequer ; and after that 
another Trial in B. R. in both which the Verdict was for the Plain- 
tiff; and now on the Equity reſerved it was prayed that the Plaintiff 
ſhould have a perpetual InjunQtion, with Coſts. Lord Chan. Parker 
obſerved that the Plaintiff had no Reaſon to complain (as he did) 
of the Inconvenience that there is no End of Trials in Ejectment, the 
two firſt having been tound againſt him; but that the two Trials at 
Bar, by Direction of the Court, being for him, his Lord/bip ſaid, he 
did not ſee what this Court had been doing, in directing Trials, and 
ordering Writings to be produced, unleſs it ſhould now grant a perpe- 
tual Injunction, which really, after ſo many Trials, ſeems to be for the 
Benefit of both Parties; and that the Caſe in its Nature is ſuch as not 
to be intitled to any Favour in reſpect of the Purchaſe, the long En- 
joyment, and the endeavouring to defeat it by an old Intail of above 
two hundred Years; and that if there was not the cleareſt Proof ima- 
ginable of ſuch an Intail (as poſſibly there was not) the Jury were in 
the Right not to find it; but as to the Coſts in this Court, the Plaintiff 
has had Relief by producing the Writing, and preventing the Defen- 
dant from ſetting up any old Terms ; and it does not appear that the 
Defendant (the Heir of an antient Family) has ſo far miſbehaved as 
that he ought to pay Coſts; tho' his Lordſhip ſaid, he ſhould loſe his 
own Coſts, the Right appearing againſt him; but the Plaintiff to have 
the Coſts at Law for all the Trials. Mich. 1720. Leighton and 
Leighton, 1 Will. Rep. 671. | 


for a perpetual Injunction againſt the Defendant to prevent his Print- 
ing and Publiſhing the fame. The Plaintiffs claim the ſole Right 
of Printing by Grant of the Copy from the Author, per the Star, 
8 Ann. The Defendant claims a Title under the original Printer 
of the Book, to whom the Author firſt delivered the Copy to be 
printed. And per Macclesfield C. the bare Delivery of the Copy 
by the Author to be printed, doth not deveſt the Right of the Copy 
out of the Author, but is only an Authority to the Printer to print 
that Edition, and the Author may afterwards grant the Right of the 
Copy ' to another Perſon, And a perpetual Injunction was granted 
againſt the Defendant not to print and publiſh the ſaid Book. Afich. 
9 Geo. Knaplock and Tonſon and Curle, Vin. Abr. Tit. Books and Au- 
thors, (A) Ca. 3. 

6. Plaintiff 


(a) This Cage 
4. Defendant's Father mortgaged and afterwards ſold Land to B. his eee 


Brother, the Plaintiff, and upon his Death Defendant ſet up an old 18 of 


Ibid. 674. 
ſays, that this 
Decree was 
affirmed in 
Dom. Proc, 
with 40 J. 


5. Bill to be quieted in the Enjoyment of the Right of ſole Print- * March 
ing Dr. Prideaux's Book called Directions to Church-Wardens ; and ht 
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Injunction. 


6. Plaintiff prayed an Injunction to ſtay Defendant's Proceedings 
at Law upon this Caſe. Duke Hamilton brought an Ejectment in his 
own and his Wife's Name, for certain Lands that deſcended to the 
Dutcheſs during the Coverture, and employed the Defendant Mr. In- 
cledon as his Attorney. The Duke died pending the Suit, and the Dut- 
cheſs continued Mr. Incledon Attorney, to proſecute the Suit. Mr. In- 
cledon brought his Action for all the Money expended in that Suit, 
as well in the Duke's Time as in the Dutcheſs's, againſt the Dut- 
cheſs, and recovered a Verdict at Law. And Lord Chief Baron ſaid, 
That this Bill is not brought to be relieved againſt the Verdict, but 
againſt the Action. In Actions that ſound in Damages, if the Party 
makes Defence at Law, he cannot afterwards have Relief in Equity, 
The only Queſtion is, Whether at Law he can recover this againſt the 
Dutcheſs? This is proper to be determined at Law, and it has been 
there debated and determined. If the Judge who tried the Cauſe had 
been miſtaken in his Opinion, you would have had a new Trial. 
The Dutcheſs has the Benefit of what was done before the Duke's 
Death, We are not now determining the Cauſe, but only, Whether 
we ſhall ſtop their Proceedings; and, I think, we ought not to ſtop 
them. All Attorneys Bills are Matters of Account, and: the proper 
Method is to have them taxed ; and Defendant does not ſubmit to 
Account. B. Price went away before the Court gave their Opi- 
nions, but told his Brethren, he was of Opinion againſt an Injunction, 
B. Montague ſaid, That if this was the Caſe of a Common Tradeſ- 
man, who delivered Goods after the Huſband's Death, he could not 
recover what was due before; or, ſuppoſe the Dutcheſs had never 
employed Mr, Incledon after the Duke's Death, then he could not have 
recovered againſt her; and defiring him to go on, is a ſeparate Con- 
tract, This is a Charge all in her own Right, and he having reco- 
vered more than is confeſſed to be due in her Time, he has recovered 
ſo much wrongfully, and therefore, in Conſcience, ought to ſtay Ex- 
ecution, B. Page thought there ought not to be an Injunction. It 
is often a good Rule, that when more is recovered than ought to be, 
this Court will ſtay Proceedings at Law. If there has been Dealings 
which cannot be diſcovered at the Trial, it is proper for to be exami- 
ned in a Court of Equity ; but here is nothing in this Caſe but what was 
proper for a Defence at Law ; but here is no Diſpute whether paid or 
received, but only who is chargeable ; and this has been determined by 
the Chief Juſtice of the Common Pleas, and agreed to by the whole 
Court, for otherwiſe a new. Trial would have been granted; and ſhall 
we condemn their Judgment upon a Motion? As to the Queſtion, 
Whether ſhe is chargeable ; Suppoſe it had been a Suit upon a Bond 
made to the Dutcheſs before Marriage, would that not ſurvive to her, 
and ſhe have the Benefit? Then ought not ſhe, in Conſcience, to 
pay the Charges? She by her Act has made it her Debt; it was com- 
menced for their joint Benefit. Suppoſe the Duke had bought a Piece 
of Silk for a Gown for the Dutcheſs, and ſent it to the Maker's, muſt 
not ſhe pay for the Making before ſhe can have it, yet it was origi- 
nally the Duke's Debt? Defendant has ſubmitted only to the ſtating 
of it in his Anſwer, No Injunction was granted. Dutcheſs of Ha- 
milton and Incledon, in Scac', Vin, Abr. Tit. Baron and Feme, (Z) 
Ca. 20. but does not ſay what Term and Year. 

7. A Bill of Exchange was drawn upon the Plaintiff at Leghorn, 
which he accepted, but by the Law there, if a Bill be accepted, and 
the Drawer fails, and the Acceptor hath not ſufficient Effects of the 


Drawer in his Hands at the Time of Acceptance, the Acceptance 
8 becomes 


4 Injunction. 


. 


to diſcharge himſelf from this Acceptance, he inſtituted a Suit at 
Leghorn, and his Acceptance was thereupon vacated by a Sentence in 
that Court. Afterwards the Plaintiff returned to England, and was 
ſued here at Law upon this Bill, and thereupon he exhibited his Bill 
in this Court for an Injunction and Relief. King Lord Chancellor 
was clearly of Opinion, that this Cauſe was to be determined accord- 
ing to the local Laws of the Place where the Bill was negotiated ; and 
the Plaintiff's Acceptance of the Bill having been vacated and declared 
void by a competent Juriſdiction, he thought that Sentence was con- 
cluſive, and bound the Court of Chancery here. And to this Pur- 
poſe he inſtanced the Caſe of one Hutchinſon; in 29 of Car. 2. and 
is mentioned in Show 6, where Hutchinſon having killed a Perſon in 
Spain, was there proſecuted, tried and acquitted of the Murder ; and 
afterwards returning to England, he was indicted again for the ſame 
Murder here, to which Indictment he pleaded his Acquittal in Spain in 
Bar, and the Plea was allowed to be a good Bar to any Proceedings here. 
And upon the Attorney General's inſiſting that the Plaintiff might 
have taken Advantage of this upon a Trial at Law, and therefore not 
relievable in a Court of Equity, the Chancellor declared, that if he was 
to try the Cauſe at Law, he would allow the Plaintiff the Benefit of 
this Matter upon the Trial ; but as other Judges might be of a diffe- 
rent Opinion, he would not put the Plaintiff upon the Difficulty and 
Hazard of a Trial; and he ſaid, he remembred a Caſe which came 
before him in the Lord Mayor's Court, when he was Recorder of the 
City of London, where a Mariner ſued in the Admiralty Court for 
his Wages, and there- being a Sentence againſt him there, he afterwards 
brought his Action in the Mayor's Court for the ſame Wages ; and 
his Lordſhip, as Recorder, being doubtfut whether he ſhould allow 
the Defendant to give the Sentence in the Admiralty Court in Evi- 
dence upon Non Aſſumpfit, aſked the Opinion of Chief Juſtice Holt, 
who ſaid, that whatever defeated the Promiſe might be given in Evi- 
vidence on Non Aſſumpſit, and that the Sentence in the Admiralty 
Court would be good Evidence; and in this Caſe a perpetual In- 
junction was granted to enjoin the Defendant from ſuing upon this 
Bill. In Canc', 22 Nov. 1726. Burrows and Femino, MS, Rep. 

8. In an Injunction the Words pro defectu Placiti, &e. are in- 
tended of an iſſuable Plea; and the Words Judicium intrare are in- 
tended of a final Judgment ; therefore, if the Defendant be an Exe- 
cutor, and pleads plene Adminiſtravit, and the Plaintiff at Law enters 
Judgment de bonts Teftatoris cum Acciderint, he may proceed to a 


Scire Facias to enquire of Aſſets, and enter Judgment thereupon ; _ 


for the Meaning of the Injunction is, that the Defendant may proceed 
ſo far as that nothing ſhall remain but to take out Execution after the 
Injunction is diſſolved. Mich. 1732. Vide 3 Will. Rep. 146. 

9. Plaintiff obtained an Injunction on Defendant's praying Time to 
anſwer, but before the Injunction ſerved, Defendant's Anſwer came 
in, and Defendant obtained a Verdict at Law, and ſued out a Scire 
Facias on the Judgment quando Aſſets Acciderint; after the Verdict, 
Plaintiff ſerved the Injunction; and on a Motion to diſcharge it abſo- 
lutely, King C. ſaid, It is an Abuſe of the Proceſs of the Court to 
keep it in a Man's Pocket thus, I muſt diſcharge this Injunction, and 


becomes void, And this happening to be the Plaintiff's Caſe, in cds 


let Plaintiff move for an Injunction on the Merits. Anon, MS, Notes, Quere Term 


10. Plaintiff's Teſtator Cotton, gave Defendant Catlyn a promiſſory and 


Note for 250 l. payable fix Months after Date; Defendant Catlyn in- 
dorſed it to Woodcock for 2 50 l. and he indorſed it to Miller (two 


TOY. It. 6 8 other 


Year. 


ts, th 
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Injunction. 


other Defendants) for 2 50 J. as a Payment for ſome Goods that Miller 


ſold him. A Bill was brought ſetting forth, that the Note was ob- 
tained without any Conſideration, to diſcover it, and to have an In- 
junction. Defendant Carlyn by her Anſwer ſet forth, that Cotton 
courted her Miſtreſs, and married her, to his great Advantage ; and by 
her good Offices, and for her Aſſiſtance, as a Recompence for her 
Services, the Day before he married he gave her this Note. As to 
her, Lord Chan. Talbot was clearly of Opinion that this Note was 
in Nature of a Marriage-Brocage Bond, and tho' it was not charged 
in the Bill, but came out upon her Anſwer, yet as an equitable Con- 
ſideration, this Court would have enjoined her from taking any 
Advantage of it. Defendant Miller ſets forth, that he ſold Mood- 
cock ſome Yarn at a Market Price for 2 50 J. and towards Payment he 
indorſed this Note to him ; but as it does not appear that he had de. 
livered the Goods, and if the Bill comes before, there is no Harm 
done him, and that it is not to be ſuppoſed that he would ſell his 
Goods at a Market Price, and take a Note of this Kind (which had 
been due fix Weeks) without making any Enquiry, and that he actu- 
ally arreſted the Party without making any Demand upon him for it, 
it ſeems plainly to have been indorſed to him on Purpoſe to arreſt 
him, and by that Means to elude the Equity, it would have been 
attended with in the Hands of the Indorſer, but, hovrever, he 
thought there was Reaſon enough to continue the Injunction *till the 
Hearing of the Cauſe, The Executors of Cotton v. Catlyn et al,, Trin. 
9 Geo. 2. MS. Rep. 

11. Jobn Duke of Buckingham, in 1720, having made his Will, and 
thereby deviſed a Legacy to the Dutcheſs, and ſome other pecuniary 
Legacies, gave the Reſidue of his perſonal Eſtate to the Defendants the 
Truſtees, to be laid out in a Purchaſe of Lands, to be ſettled upon the 
Dutcheſs, Duke Edmund and Mr. Sheffield, in Remainder one after ano- 
ther. In 1721 the Plaintiffs brought their reſpective Bills againſt the 
Defendants for an Account of the perſonal Eſtate, and to have it laid 
out in Purſuance of the Will ; and there being ſome Lands deviſed by 
the Will, to have it proved. Before this Suit the Will was proved in 
common Form in the Eccleſiaſtical Court, and the Dutcheſs upon her 
Anſwer expreſſed herſelf well ſatisfied with the Will, and acknow- 
ledged the Duke had made ſuch Will, and ſubmitted to have the ſe- 
veral Truſts contained in it carried into Execution, Upon the coming 
in of the Dutcheſs's Anſwer, and the reſt of the Defendants, the 
Parties proceeded to prove the Duke's Will; and upon the Hearing of 
the Cauſe the Will was declared to be well proved; and in Purſuance 
of the Decree the Dutcheſs received her Legacy, and near 70, ooo l. 
was laid out in Land, which the Dutcheſs has enjoyed ever ſince the 
Purchaſe. In 1735 Duke Edmund died, and the Dutcheſs taking out 
Adminiſtration to him, appealed againſt the Decree to the Houle of 
Lords, where the Decree was confirmed. And being inclined to diſ- 
pute the Duke's Will, ſhe now applied to the Spiritual Court, and 
cited the Executors of Duke Jobn to prove his Will there per Teftes ; 
whereupon Mr. Sheffield moved this Court for an Injunction to ſtay 
her Proceedings in the Eccleſiaſtical Court; and it was alledged for 
the Dutcheſs, againſt the Injunction, that the Cauſe here was cloſed 
by the Decree; that no ſuch Injunction therefore could be granted, 
becauſe there was no Suit before the Court ; that the Decree of this 
Court, declaring the Will of Duke John to be well proved, could be 
no Impediment to the Proceedings of the Dutcheſs, which were only 
to try the Effect of the Will as to the perſonal Eſtate, over wy 
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this Court had no Juriſdiction; that the Validity of the Probate only 
was in Queſtion, which this Court could not determine; that the 
Anſwers in the former Cauſes, and the Decrees therein, were founded 
only on a Preſumption that the Probate was good; that if the Dut- 
cheſs had diſcovered any new Light, that might help to deſtroy that 
Preſumption, it was highly reaſonable that ſhe ſhould have an Op- 

rtunity to enquire into it, which ſhe could do only in the Eccleti- 
aſtical Court; and therefore, as after a Decree confirmed in the Houſe 
of Lords, a Bill of Review with Supplemental Matter may be proper, 
if any Thing new ariſes, that may vary the former Decree ; ſo this 
Suit inſtituted in the Ecclefiaſtical Court was as reaſonable, it not 
being poſſible to bring any ſuch new Bills of Review, tho' the Par- 
ties were able to diſtinguiſh their Caſe, unleſs the Dutcheſs could 
obtain a Repeal of the Probate, which muſt be the Foundation of 
ſuch Supplemental Matter. Hardwick Lord C. I don't think myſelf 
authorized to grant an Injunction in this Caſe ; that cannot be done, 
as I know, without a Bill for that Purpoſe ; the Suit is certainly at an 
End. It is likewiſe certain that the Court has nothing to do with the 
Probate of Wills of perſonal Eſtates ; this belongs to another Juriſ- 
diction ; and the Declaration made in the former Cauſes that the Will 
was well proved, refers only to the Land. It is alſo true that the 
Anſwers and Decrees are founded upon the preſumptive Strength of 
the Probate; and if that had been repealed, no ſuch Decree would 
have been made; and I won't ſay, but that till the Probate may be 
vacated, which might of Conſequence alter the Nature of the Eſtates 
purchaſed and convert them into Perſonalty. But then a Conſideration 
ariſes what Equity there is in this Cafe to hinder ſuch a Proceeding, 
or at leaſt to ſuſpend it till this Court is informed and fatisfied of the 
Reaſon of commencing it; for any Thing that appears now on the 
Side of the Dutcheſs, the Will ſtands unimpeached; and conſidering 
her Grace's Submiſſion to it by her Anſwers, the Decree of this Court 
to perform the Truſts, and an actual Performance of that Decree, by 
inveſting the Money in Land, her Acquieſence in the Will, her Ac- 
ceptance of her Legacy, and her Enjoyment of theſe Lands according 
to the Truſt of the Will; I ſay, conſidering all theſe Circumſtances, 
it would appear exceeding ſtrange if this Court, without any Reaſon 
aſſigned, ſhould fit ſtill and overlook a Proceeding in another Court that 
tends directly to defeat its own Decrees. It is ſaid we have nothing 
to do with Probates, and ſo the Validity of this Will, for any Thing 
done here, rernains quite untried; it is true. But this of itſelf ſeems to 
be an Argument of very little Weight in Favour of the Dutcheſs, who 
by her own Anſwer has confeſs'd the Validity of the Will, and thereby 
drawn the Court in to make ſuch a Decree. In the Caſe of Vernon 
and Acherley, which aroſe upon the Will of Mr. Vernon, where the 
Queſtion was, Whether ſome Fee-Farm Rents paſſed by the 'Will, this 
Court held they did, and decreed the Truſtees to convey ; accordingly 
upon an Appeal to the Houſe of Lords, this Decree was confirmed ; 
and afterwards Mr. Acherley, having a Mind to try the Opinion 
of the Judges of the Common Law, took a Diſtreſs for Nonpay- 
ment of theſe Rents; and tho' this was a Proceeding that by Law 
he might commence, yet this Queſtion having been before determi- 
ned here, upon an Application for an Injunction, as in the preſent 
Caſe, tho' my Lord King thought himſelf not warranted in awarding 
an Injunction without a Bill, yet he would not endure to ſee the Juſtice 
of this Court queſtioned, but made an Order to ſtay the Proceedings 
at Law *cill a Bill was brought for a perpetual Injunction. _ my 
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Lord Talbot afterwards, upon the Hearing, granted a perpetual In- 
The Queſtion junction. And ſo I think, in the preſent Caſe, here appears Reaſon 
_— 5 enough to ſtay the Dutcheſss Proceedings by ſuch an Order; and 
amounted to then, if her Grace upon a Bill filed, can lay before the Court ſuffi- 
te Republi cient Objections why a perpetual Injunction ſhould not be granted, ſhe 
Will? And it may then be permitted to proceed in her Suit. And ſo ſuch an Order 
having been was made. 3 Mar. 1737. The Duke of Buckingham and the Dut- 
— cheſs of Buckingham, a Legatee, and Others Executors and Truſtees of 


FN John Duke of Buckingham, MS, Rep. 


Houſe of | 3 ts es 
Lk upon an Appeal, and an Ejectment being afterwards brought for the ſame Thing, Lord Talbot granted 


a perpetual Injunction. Vernon and Acherley. But there muſt be a Bill on Purpoſe for ſuch an Injunction. 
As where the Dutcheſs of Buckingham had ſubmitted to the Will of her Huſband, which was proved in Chan- 
cery, and the Decree affirmed by the Lords; and afterwards the Duke her Son dying, ſhe cited Mr. Shed, 
the Remainder Man, for whoſe Benefit the perſonal Eſtate was to be veſted in Land, to prove the Will per 
Te/tes in the Eccleſiaſtical Court, and he prayed an Injunction, which the Court would not grant on ſuch Mo. 
tion, but made an Order to ſtay the Proceedings in the Eccleſiaſtical Court till a Bill ſhould be brought here 


for a perpetual Injunction. And ſo it was done in the Caſe of Acherley and Vernon ſupra. Sheffield and 
The Dutcheſs of Buckingham, in another MS. Rep. of this Caſe. 


12. A Man deviſed to the now Defendant by the Name of bis 
youngeſt Son John, and his Heirs, all his Eſtates in W. and in Caſe 
his Son ſhould not live to attain twenty-one, leaving no Iſſue lawfully 
begotten, he deviſed the Eſtates to the Plaintiff E. his eldeſt Daughter 
and the Heirs Males of her Body, with like Limitations over to his other 
Daughters ; and in Caſe his Son ſhould attain twenty-one, then he de- 
viſed the Eftates to be ſold, and the Money ariſing therefrom he deviſed 
among ſt all his Daughters as an Augmentation to their Fortunes. 
There was a great deal of Timber upon the Eſtate, which John the 
Son was cutting down; and now they moved for an Injunction to 
ſtay him. And Lord Chan. Hardwicke was of Opinion that he ought 
to grant an Injunction; his Lordſhip ſaid, he thought John was to be 
conſidered as a Truſtee of the Inheritance for the Benefit of the 
Daughters, and that it was the Intention of the Teſtator, he thought, 
to give him the beneficial Intereſt, but that it would be ſtrange if he 
was to take away under ſuch a Deviſe the greater Part perhaps of the 
Eſtate. His Lordſhip ſaid, that tho' there had been no Caſe determined 
where this Court had granted an Injunction to ſtay Waſte for an Infant 
in Ventre ſa mere, yet he ſhould not ſcruple to do it, if ſuch a Caſe 
ſhould happen; and that he ſhould be inclined to reſtrain an Heir at 
Law in Caſe of an executory Deviſe. Injunction granted, and made 

(a) The par- Perpetual (a). 19 Dec. 1744. Robinſon and Lytton at Lincoln's Inn 
ticular Reaſon Hall, Vin. Abr. Tit. Dew/e, (W. e.) Ca. 16. 


upon which 


his Lordſeip founded his Judgment he declared to be, becauſe he lodked upon the Deviſee John as a Truſtee 
by the Intention of the Teſtator. 16:4. J 


(3) What ſhall not be a Bꝛeach of an Jn- 
junction. 


1 a Perſon is not Plaintiff to a Suit, nor acquired any Right 
pendente lite from any one as Party, but is only exerciſing an 
antecedent Right, inaſmuch as he is not Party, this is no Breach of an 

Sore Form Injunction. Bootle and Stanley, MS, Notes. 
2. Plaintiff obtained an Injunction to Defendant's Proceedings at 
Law, but with Leave to proceed to Judgment, with Stay of Execu- 
tion; and Defendant took out a Scire Facias quare executio non, &c. 
which was held no Breach, for this was only proceeding to Judgment, 


Quere Term Hankey and Morris, MS, Notes, 
and Year, 4 | | 3. Plaintiff 


— ; tc 5 
Intereſt Money. 


3. Plaintiff before filing his Bill was arreſted, and gave Bail to the 
Sheriff; then he obtained an Injunction on a Dedimus. It was moved 
to extend the Injunction to the Proceedings againſt the Bail, Plaintiff 
having. taken an Aſſignment of the Bail Bond, King C. If a Decla- 
ration is delivered, the Party may proceed to Judgment, notwithſtand- 
ing an Injunction, and Execution is only ſtayed ; but if no Declaration 
delivered, all Proceedings at Law are ſtayed. This is the Practice, and 
the Conſtruction that has been always put on the Words in the latter 


End of the Writ. So the Motion was oranted, Anon, (a) 1731. (a) Quær⸗ 
MS. Notes. crm. 
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. 
Intereſt Money, 


(A) What Debts, &c. ſhall carry Intereſt, and from what 
Time and in what Caſes Intereſt ſhall be made Pꝛincipal. 


(B) Where the Intereſt map exceed the Penalty. 


(C) That Intereſt a Debt contrafed in a Fozeign Country 
ſhall carry here. 


(D) In what Caſe Jntereft ſhall be applied to ſink the Principal. 


— 


— 


— 


(A) What Debts, &c. ſhall carry Intereſt, and 
from what Time and in what Caſes Inte⸗ 
reſt ſhall be made Pꝛincipal (6). 0% If a Mort- 


gage be made 
with a Covenant for making the Intereſt Principal, and to carry Intereſt, Equity relieves againſt it. Sir George 


Meres and Lord Sturton, and again in the Caſe of Broadway and Moorcroft. Quære Terms and Years. 


I, Þ the Accoun to be made Principal from the Time of ſtating 


the Account. 28 Feb. 170%. Kelley and Lord Bellew, Vin. 
Abr, Tit. Intereſt, (C) in a Note to Ca. 4. 


- 


2, When a Truſt Term is raiſed to pay Debts equally, Lord Chan. 
Harcourt declared, that the ſimple Contract Debts became as Debts 
due by Mortgage, and ſhould carry Intereſt as well as Debts ſecured 
by Bond. Trin. 1713. Car and The Counteſs of Burlington, 1 Will. 
Rep. 228. 

2 Where by a general and national Calamity nothing is made out — 
of Lands which are aſſigned for Payment of Intereſt, it ought not to 
run on during the Time of ſuch Calamity. 25 June 1715. Baſil 
and Acheſon, Vin. Abr. Tit. Intereſt, (C) Ca. 7. 

4. Stated Accounts ſhall carry Intereſt, eſpecially in the Caſe of 
Mortgages, and more ſtrongly when ſettled by a Maſter purſuant to 
any Order. 25 Feb. 1717. Stroud and Moor, Vin. Abr. Tit. Intereſt, 
(C) by way of Note to Ca. 4. 

Voi. Uh | 6 T 6. A. 
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& 1 Intereſt Money. 


F. A. entered into a Recognizance to pay 1001. a Year Annuity to 
a third Perſon. The Annuity was in Arrear ſeveral Vears, and Lord 
Chan. Cowper decreed, that the Recognizance being in Nature of a 
Bond, the Arrears were a Debt ſecured thereby, and ſo muſt carry 
Intereſt from the Time they became reſpectively due. Mich, 3 Geo. I. 
Legate and Shewell, Gilb. Rep. in Eg. 142. 

6. Defendant inſiſted on 8oo/. to be due to him, but upon the 
Maſter's Report only 1801. appearing due, the Court ordered Intereſt 
for that Sum from the Time of confirming the Report and not be. 
fore, becauſe till then it was not any liquidated Sum, Trin. 1717, 
Attorney General, at the Relation of 1ſington Overſeers, and The Brewers 
Company, 1 Will. Rep. 376, 377. 

7. No Intereſt to be allowed for Coſts, 6 Feb. 1719. Butler and 
Burk, Vin. Abr. Tit. Intereſt, (C) Ca. 9. 5 
8. J. S. married B. (with whom he had no Portion, but an Ex- 
tion of a real Eſtate); and having no Iſſue by her, deviſed 5000. 
a Year to her for her Life, iſſuing out of all his Eſtate, and ſubject to 
this Annuity gave his real Eſtate (which was a-very large one) to the 
Plaintiff, and made B. his Executrix and reſiduary Legatee, and ſoon 
after died. Plaintiff the Deviſee upon the Repreſentation (as was ſaid) 
of B.'s Father, that the perſonal Eſtate was very conſiderable, entered 
into Articles with B. that on her renouncing the Executorſhip, and 
delivering over the perſonal Eſtate to the Plaintiff, he, in Conſidera- 
tion thereof, would indemnify B. from all the Teſtator's Debts, and 
pay her an additional Annuity of 40 J. per Annum ; the Annuity of 
540 J. a Year was to be paid free from Taxes, and B. agreed to accept 
of a Security for the 540 J. per Annum out of Part of the Eftate 
only, And it appearing by the Maſter's Report, that the Arrears of 
the 540 l. a Year amounted to 820/, Lord Chan, Coper decreed 
Intereſt from the very Day of Payment. Upon an Appeal to Lord 
Chan. Parker it was inſiſted, that according to the Rule of the Court, 
in Caſe of an Annuity, tho' granted for a Jointure, the Intereſt ſhould 
be computed only from the Day when the ſubſequent Payment, after the 
Arrears incurred, became due; but Lord Parker faid, that Intereſt is 
a Thing pretty much in the Diſcretion of the Court, and that fince 
Lord Cowper, (that great Maſter of Equity), who heard the Circum- 
ſtances and Merits of the Cauſe, appointed Payment from the very 
Day that it became due, and ſince this appears to be the Widow's 
Bread, the Decree ſhall ſtand. But his Lordſhip added, that he did 
not approve of the Diverſity that the Intereſt ſhould only be carried 
from the half Year after the Default of Payment; for ſuppoſing the 
Payment were but yearly, ſhould it carry Intereſt but from a Year 
after the Expiration of the Year, when what became due for this An- 
(a) The Re- nuity was all the Widow had to ſubſiſt upon (a)? Trin. 1719. Litton 
porter adds a and Litton, 1 Vill. Rep. 541. 


Luzre as to 

this, and ſays, it ſeems the Arrears ſhould carry Intereſt only from the firſt Day of Payment next after the Arrears 
of the Annuity became due; if payable Half-yearly, then from the next Half-year Day; if Quarterly, then from the 
next Quarter Day; and ſo has been the common Rule in theſe Caſes; but the Hardſhip of the principal Caſe 
(tho? untruly ſuggeſted) and the Weight of Lord Ciaper's Decree, before whom the whole Merits of the Cauſe 
were heard, ſeemed to influence the Court in this Matter. 16d. 544. 


9. A Maſter's Report, computing Intereſt, makes that Intereſt Prin- 

92 * ard cipal, and to carry (5) Intereſt ; for a Report is as the Judgment of the 

err, 1 Will, E d 8 D f h : Fl 8 
Rep. 478. ourt, and appoints a Day for the Payment, carrying on Intere 

that Day; and the Party's Diſobedience to the Court, in not comply- 

ing with the Time of Payment, ought to ſubject him to Intereſt, Per 

Lord Chan, Parker. But where a Mortgagor figns an Account, 


2 whereby 
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whereby he owns ſo much due for Intereſt, his Lordſbip ſaid, he 
ueſtioned whether this will make the Intereſt Principal, becauſe of 
icſelf it does not ſhew any Agreement or Intent to alter the Intereſt, 
or the Nature of that Part of the Debt, or turn it into Principal 
neither does it appear to have been ever ſo determined. That to make 
Intereſt on a Mortgage Principal, it is requifite there ſhould be a Wri- 
ting ſigned by the Parties, foraſmuch as the Eſtate in the Land is to 
be charged therewith, Trin. 1720. in the Caſe of Brown and Bark- 
ham, 1 Will. Rep. 653. | | 

10. By Marriage Articles the Lady's Father was to pay ſeveral 
Sums at ſeveral Times for diſcharging the Huſband's Incumbrances ; 
he advances Money to the Son-in-Law, and maintains the Wife and 
Children for two Years; ſuch Money and Allowance for Maintenance 
ſhall be added to the Foot of the Account, and not carry Intereſt, 
1721. Kirwin and Blake, Vin. Abr. Tit. Intereſt, (C) Ca. 10. 

11. Intereſt was allowed from the Time of Calculation of the Re- 
port, to the Time of confirming it. 1721. Kirwin and Blake, Vin. 
Abr. Tit. Intereſt, (D) by way of Note to Ca. 1. 

12. It a Man deviſes his Lands for the Payment of his Debts, this 
Deviſe makes the Land as a Security or Mortgage for all the Teſta- 
tor's Debts, as well thoſe by ſimple Contract or otherwiſe, and the 


— 


fimple Contract Debts ſhall carry Intereſt, as the Land, which is the 1 
57" 


Fund, yields annual Profits. Per Lord Chan. Macclesfie 
that this was the daily Practice. Trin. 1722. in Caſu Maxwell and 
Wettenhall, 2 Will. Rep. 26, 27. 

13. Where exceſſive Rates are allowed for Work in reſpect of flow 
Payment, there ſhould be no Intereſt allowed; for Intereſt is only 
allowed to ſupply the Want of prompt Payments. 27 Feb. 1723. 
Dutcheſs of Marlborough and Strong, Vin. Abr. Tit. Intereſt, (C) 
Ca. II. 

14. J. S. deviſed an Annuity of 20 J. per Annum ont of his perſo- 
nal Eſtate to A. for his Life, payable Quarterly. The Annuity being 
three Years in Arrears, it was infiſted for the Annuitant, that theſe 
Arrears ſhould carry Intereſt, But the Court ſaid, that this is only 
done where there are great Arrears, but that it is not uſual to compute 
Intereſt for ſo ſmall a Sum. Jin. 1723. Batton and Earnley, at 
the Rolls, 2 Will. Rep. 163. | 

15. Money was due to the Teſtatrix which was out at Intereſt ; 
the Executor laid out conſiderable Sums of his own Money in Payment 
of the Teſtatrix's Debts before any Money came to his Hands out of 
her Eſtate, as he ſuggeſted, And King C. decreed him his Money, 
and all juſt Allowances (a). Mich. 172 5. Macarte and Gibſon, Select , x, being] 


Caſes in Chan. 50. infiſted that 

| | ES | de ſhould 
have Intereſt for the Money ſo laid out, but his Lord/ip ſaid, if Intereſt be a juſt Allowance, the Maſter 
will allow it, but if not (and he allows it) except to his Report. Tho? his Lordſbip ſaid, he would not ſay, 
that in no Caſe an Executor ſhould have Intereſt allowed, yet he ſhould be extremely cautious of doing it 
for Money expended before he receives it out of the Eſtate, the Conſequence whereof, he ſaid, he very well 
ſaw. But the Mafter informing the Court, that he never allowed Intereſt unleſs a particular Order was far 


that Purpoſe, the Court reſerved the Conſideration of Intereſt and Coſts *till after the Report, Bid. 


16. A Jointure was made of Lands and Houſes, leaſed out at 171. 
a Year for five Years to come, but worth 108/. a Year. The Huſ- 
band covenanted that ſhe (the Jointreſs) ſhould be paid 22 J. 10s. Quar- 
terly to make up the preſent Rent 1081. per Annum, in Caſe of his 
dying within the five Years. On a Bill for Payment of ſeveral Quarters 
Rent and Intereſt, it was inſiſted that the Intent was to put the Join- 


treſs in as good Condition before the Rent advanced, as if it actually 
was 
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was advanced, but not in a better; and that therefore ſhe ſhould allow 
Taxes for the Quarterly Payments. But King C. ſaid, he knew nothing 
what was the Intent; but he ſaw here a Specialty; whereby a Man 
obliges himſelf to pay ſo much Quarterly, for which he did not find 
he paid any Taxes, and ſo could allow none; and this being a perſo- 
nal Covenant for Payment of a Sum in Groſs, Intereſt myſt be al- 
lowed from the Time each reſpective Sum became due. Jin. 11 
Geo. 1. Lyſens and Vernon, Select Caſes in Chan, 25. 

17. Intereſt was decreed for the yearly Ballance of a renewing 

Account. 1 Mar. 1726. Aſhton and Smith, Vin. Abr. Tit. Intereſt, 
C) Ca. 14. | 

| 's 3 Debts carry Intereſt, 28 Ab. 1726. Parker and 
Harvey, Vin. Abr. Tit. Intereſt, (C) Ca. 15. 

19. A. was the Deviſee for Life of a Church Leaſe for twenty-one 
Years, with Remainders over. A. after the Death of the Teſtator, 
and after ten Years of the twenty-one were expired, renewed the 
Leaſe, and paid 361. for a Fine, and a Guinea for the Leaſe. It was 
inifted that 4.'s Executrix ſhould have Intereſt for ſuch Fine. But 
Lord Chan. King denied this, in regard A. was to have her Life in 
the renewed Leaſe by Virtue of the Will; and tho' ſhe perhaps might 
not out-live the firſt Year of the Leaſe, yet ſhe had her Chance for 
it; and ſo the Court denied Intereſt for the Fine, but allowed the 
Charges of the Renewal. Eaſt. 1728. Addis and Clement, 2 Will. 
Rep. 450, 459. 

20. Intereſt was allowed upon Demands due by Covenant, tho' ob- 
jected that they were not liquidated, and only found in Damages, 
28 April 1729. Parker and Harvey, Vin. Abr. Tit. Intereſt, (C) 
Ca. 16. 

21. The Arrears of an Annuity or Rent-charge are never decreed 
to be paid with Intereſt, but where the Sum 1s certain and fixed ; and 
alſo where there is either a Clauſe of Entry, or Nomine Pænæ, or 
ſome Penalty upon the Grantor, which he muſt undergo if the Grantee 
ſued at Law, and which would oblige him to come into this Court 
for Relief, which the Court will not grant but upon equal Terms, 
and thoſe can be no other but decreeing the Arrears with Intereſt, 
Per Talbot C. Mich. 1733. in Caſu Lady Ferrers and Lord Ferrers, 
Caſes in Eq. Temp. Lord Talbot 2. 

22. A Widow by Settlement and Will of B. her late Huſband was 
intitled to a Jointure of 1000 J. per Annum, but was kept out of Poſ- 
ſeſſion by the Heir at Law, (B.'s Son by a former Venter) and there- 
fore inſiſted upon the Arrears and Intereſt from her Huſband's Death. 
But per Talbot C. Intereſt for the Rents and Profits of an Eſtate was 

(% And tho! hever yet deceed, the Sum being uncertain (a). Mich. 173 5. Lady 


it may be ſaid, Ferrers and Lord Ferrers, Caſes in Eq. Temp. Lord Talbot 2. 


that the Lady 
is intitled to an Eſtate of 1000 J. per Aunum, yet that is not ſufficiently certain, being only the Perception of the 


Profits of an Eſtate, which are not to be paid at any one certain Time, but only as the Tenants of the Land 
bring them in, ſome at one Time and ſome at another. Per his Loraſpip. Ibid. 


23. It a Woman before Marriage aſſigns her perſonal Eſtate In 
Truſt, with a Power, if the die without Iſſue, to give 1 500 J. by Will 
or Deed, and after the Marriage by Deed in due Form executed, ſhe 
limits 1500/4, to a Truſtee to pay the fame to A. at her Age of twenty- 
one or Marriage, the Money being payable by Virtue of a Power, 
which, when executed, draws the Money out of the firſt Truſtce in 
luch a Manner as if it had never been compriſed in the Truſt ; there- 


fore the whole Capital Money being in the Hands of the Truſtce 5 
| | 11 2 
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the Benefit of the Ceſtuy que Truſt, draws the Intereſt along with it, 
and A. ſhall have that immediately. Manſeli and Price, Trin. 9 Geo. 
2, and this confirmed on Appeal to Lord Talbot. MS. Rep. 

24. Where the Party prays his Satisfaction for a ſimple Contract 
Debt meerly out of perſonal Aſſets, a Court of Equity will of Courſe 
direct the Debt to be paid with Intereſt, to be computed for one 
Year after Teſtator's Death. Per Lord Chancell. But where a 
real Eſtate is charged with the Payment of Debts, as well as the per- 
ſonal, his Lordſbip ſaid he did not know that it was abſolutely fixed 
that ſimple Contract Debts - ſhould carry Intereſt from that Time. 
Mich. 1740. Lloyd and Williams, Barnard. Chan. Rep. 229. 


(B) Where the Intereſt may exceed the Penalty; 


k HERE Advantage is made of the Money, Intereſt ſhall 
be carried beyond the Penalty. 8 Feb. 1720. Lord Dun- 
faney and Plunket, Vin. Abr. Tit. Intereſt, (E) Ca, 3. 

2. Equity will never carry Intereſt beyond the Penalty, where there 
has been no Demand for many Years. 29 April 1921, Gakoay and 
Ruſſel, ibid. (E) Ca. 4. | 

3. Where a Bond is only collateral Security, Intereſt may be 
carried beyond the Principal. 1721. Kerwin and Blake, ibid. (E) 
Ca. 4. 


(C) What Intereſt a Debt contracted in a F0- 
reign Country ſhall carry here. 


1. TYLAINTIFF was poſſeſſed of a Ship, and the Eaſt-India 

Company's Agent bought the Ship and the Cargo in her in 
the Indies, of the Commander, who had no Power to ſell her; and 
there was ſome Proof of the Treachery of the Commander, and of ſome 
indirect Practices of the Agent; but this ſeemed to have been done 
without the Privity of the Company, tho' for their Uſe and Benefit, 
Plaintiff brings his Bill to have an Account of the Ship and Cargo from 
the Company, who were decreed to account for the fame; and upon 
an Iſſue directed, the Value of the Ship and Cargo (at the Time they 
came to the Hands of the Company's Agent) was found to be 3600 /. 
and now upon the Equity reſerved it was inſiſted that the Plaintiff 
ought to have Indian Intereſt, which was about 12 J. per Cent. It was 
objected, That the Value of the Ship and Cargo being uncertain, it 
could not, in the Nature of it, carry Intereſt but from the Time it 
was aſcertained by the Jury: That the Plaintiff had at this Time reſted 
thirteen Years upon his own Bill, and therefore to allow him Indian 
Intereſt would be to make him a Gainer by his own Delay. But 


Lord Chan. Cowper decreed the Company to pay Indian Intereſt (a), and (a) Zia. 396, 


the Maſter to ſee what was the Intereſt of Money during theſe Years 4 
in the Indies, and what is the Charge of returning Money from the aa 
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Indies to England, and he to allow Indian Intereſt, deducting out of . where 


the Perſon, 


it the Charge of returning, it being to be paid here, Hil. 1717. who acted 


Ekins and The Eaſt-India Company, 1 Will. Rep. 30 5. 


by Authority 


under the 
Company, and for their Uſe, muſt be preſumed to have made the common Advantage that Money yields there, 


the Company muſt therefore anſwer the Intereſt of hat Country. Per his Lordſhip. 
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2. If a Man has my Money by way of Loan, he ought to anſwer 
Intereſt ; but if he detains my Money from me wrongfully, he ought 
a fortiori to anſwer Intereſt; and it is till ſtronger, where one by 
Wrong takes, from me either my Money, or my Goods, which I am 
trading with, in order to turn them into Money. Per Lord Chan, 
Parker, Hil. 1717. in the Caſe of Ekins and The: Eaſt-India Com- 
pany, 2 Will. Rep. 396. c 22089 


(D) In what Caſe ntereſt chall be Applied to 
fink the Pꝛincipal. N 


1. DLAINTIF Fs as Aſſignees of Meſſts. Samuel and John Cotton, 

Bankrupts, brought their Bill to be relieved againſt ſeveral 
Bonds, amounting to 5990 J. 13 5. 4 d. made to Sir Francis Daſh- 
ord, and to be paid the Sum of 5000 J. which was charged to be 
- overpaid by receiving 10 J. per Cent. from the Year 1710 to 1724; 
and it appearing in the Cauſe that the Bonds were originally taken at 
6 /. per Cent. and that the Intereſt had been afterwards raiſed to 100. 
and ſo paid for many Years, Sir Fo/eph Fekyll Maſter of the Rolls 
decreed that an Account ſhould be taken of what had been paid for 
Intereſt, and that ſo much as was really overpaid above the legal In- 
tereſt ſhould be applied to fink the Principal; and that if Defendants 
were overpaid, they ſhould refund ; or if any Thing due to them, 
that upon Payment of it the Bonds ſhould be delivered up. And upon 
Appeal to Lord Talbot, the Decree was affirmed. Mich. 8 Geo. 2. 
Boſanquet, &c. and The Executors of Sir Francis Daſhwood, MS. Rep. 


Vide Tit. Legacy, P. 
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Jointenants and Tenants 
in Common, 


(A) What ſhall be a Jointenancy, and what a Tenancy in 
Common. | 


(B) Of Severance of a Jofntenancy, 
(C) Where one Jointenant is bound by the Ack of the other. 
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(A)-What ſhall be a Jointenancp, and what a 
Tenancy in Common. 


I, HERE is no Diverſity betwixt a Grant to two and their Heirs, 

l and a Grant to two and their reſpective Heirs, or to two and 

their Heirs reſpectively, ſince the Limitation muſt be to both 

their Heirs, or they cannot both take a Fee-ſimple; and if the Fee 

enures to both their Heirs, it muſt be to both their Heirs reſpectively. 

Per Holt C. J. to which Turton and Gould J. agreed. Hil. 1700, in 
Caſu Fiſher and Wigg, 1 Will. Rep. 18. 

2. F. S. aſſigns a Term to Truſtees, In Truſt to permit himſelf 
to receive the Profits thereof during his Life, and after his Death, In 
Truſt to permit his two Daughters B. and C. their Executors and Ad- 
miniſtrators, to receive the Profits during the Reſidue of the Term, 
equally to be divided between them, they paying two certain Sums 
within two Years to his two other Daughters. B. dies. C. mortga- 
ges to D. And the only Doubt was, Whether theſe two Siſters 
were Jointenants or Tenants in Common? And his Honcur held, 
that this be a Truſt of a perſonal Thing, they were Tenants in Com- 
mon; and that the Father's Intention appears ſo in the Conſide- 
ration, which was, to make ſeveral and diſtin& Proviſions for his two 
Daughters, and the paying of the Sums appointed to their two Siſters 
makes them Purchaſers. Eaft, 1701. Hamell and Hunt, Prec. in 
Chan. 163. 

3. J. S. by Will bequeathed a Debt of 20,000 J. [due to him from 
the Crown] to his five Grandchildren, Share and Share alike, equally 
to be divided between them, and if any of them died, then his Share to go 
to the Survivors and Survivor of them, Lord Chan. Cowper, on Debate, 
held and decreed that the Grandchildren were Tenants in Common and 
not Jointenants ; ſo that if one died, his Share ſhould go to his Exe- 
cutors, and not to the Survivors ; and his Lordſhip ſaid, the Reaſons 
on which he grounded his Opinion were, that by the firſt Words 
[Share and Share alike] it was very plain the Legatecs were Tenants in 
Common, and by the ſubſequent Words [That if any of them died, 
his Share ſhould go to the Survivor] it mult be intended if any of them 
ſhould die in the Life-time of the Teſtator, for by that Conſtruction 
every Word of the Will would have its Effect and Operation; for were 
I | it 


EE TE 0 ̃⅛ ⁵q§uu— SE een. eG 


r 


— 


Ip — = —_ 


ms 


— LS - —— 


- — 4 * > 


_—_——— 


* 


536 Fointenants and Tenants in Common. 


it not for this Clauſe, if any of the Granchildren had died in the Life- 
time of the Teſtator, that Grandchild's fifth Part would have been a 
(a) See the (a) lapſed Legacy, and have gone to the Executor as undiſpoſed of by 
n of 1 the Will; but by this Deviſe over, if it ſhould ſo happen that any of 
. the Grandchildren ſhould die in the Lifetime of the Teſtator, ſuch 
Share would go to the Survivors, That the Will was znchoate tho” 
not conſummate from the Execution of it, and that to many Purpoſes 
0% Salk. 237. in Law it did relate to the (5) Time of the Making, and the Words 
F any of my Grandchildren die] muſt not be taken indefinitely, for it 
is moſt certain that they and all others muſt die; and to underſtand 
it thus, (viz.) if any of my Grandchildren ſhould die before the Re- 
ceipt of the Money, that was entirely debors, there being nothing in 
the Will tending to juſtify ſuch Conſtruction. Trin, 170%. Lord 
(c) The word Bindon and Lord Suffolk (c), 1 Will. Rep. 96. — This Decree was 
(Survivor) reverſed by the Lords, tho' the Reporter ſays Quare Whether in the 
XY Caſe of Strainger and Phillips (d), which was decreed at the Rolls 
and therefore Mich. 1730, Lord Cowper's Opinion be not adhered to? 1b1d. g7. 
GG. if any of them die before the Money received. Vin. Ar. Tit. Tointenants, (K) by way of Note to the 


Abridgment of this Caſe of Lord Binden and Lord Suffol& ; and cites it from a MS. Table as S. C. and ſays, the 
Debt bequeathed is zhere ſtated to have been a ſeparate Debt. (a) 1 Vel. Abr. Eg. 292. Ca. 11. 


4. J. S. deviſes his Lands to be ſold for Payment of his Debts and 
Legacies, and the Surplus to be veſted in Lands, to be ſettled on A. 
and B. and the Survivor of them, and their Heirs, equally to be di- 
vided between them Share and Share alike, A. dies in the Teſtator's 
Life-time, and then the Teſtator dies, leaving P. Wife of T. his Heir 
at Law. The Queſtion was, Whether 4.'s Moiety ſhould deſcend 
as a lapſed Legacy, and undiſpoſed of, to the Teſtator's Heir at Law, 
or go to B. the ſurviving Deviſee the Plaintiff? This Cauſe was 
argued before the Lords Commiſſioners Gilbert and Raymond, who ad- 
journing it over for it's Difficulty, it was the firſt Cauſe that came 
before Lord Chan. King, who held that the firſt Part of the Deviſe 
being to two and the Survivor of them, makes them plainly Jointe- 
nants for Life, and therefore they ſhall be ſo taken ; and that as to the 
Words [and to their Heirs, equally to be divided between them Share 
and Share alike] theſe are plainly Words importing a Tenancy in Com- 
mon, and ſhall operate accordingly, ſo as to make them Tenants in 
Common of the Inheritance, by which Conſtruction of the Will every 
Word takes Effect, and A. dying in the Life-time of the Teflator, B. 
became intitled to the whole for Life, and the Inheritance being devi- 
{ed in Common, the one Moiety having lapſed by 4.'s Death in the 
Teſtator's Life-time, B. ſhall take all for Life, and a Moiety of the 
Inheritance ſhall deſcend to the Teſtator's Heir at Law expectant on 

His Lerdip B'S Death, and the other Moiety of the Fee to B.'s Heir. Eoft. 
aid, thatif 172 5. Barker and Giles, 2 Will. Rep. 280, 283. 


the Bar were 


not ſatisfied with this Opinion, he would take Time to conſider of it till next Morning; but his Lordſhip deli- 
vered his Thoughts with ſo much Clearneſs that both Sides acquieſced, and thereupon it was decreed as above. 
cid. And this Decree was affirmed by the Lords, Bid. 2 Mod. Caſes in Law and Eg. 157. S. C. 


5, Deviſe to Truſtees and their Heirs, In Tru/? for A. for Life, 

Remainder to her Children by her then Huſband, In Truft that they 

ſhall receive the Profits thereof when they come of Age. A. had then 

one Child ; and four Years afterwards the Teſtator made a Codicil, by 

which he changed one of the Truſtees in the Will, and confirmed all 

the Deviſes therein; and then A. had two Children more, who died. 

The Children had an Eſtate in Fee as Tenants in Common. II Geo. 
(e) hx P. 1. Bateman and Reach (e), 2 Mod. Caſes in Law and Eg. 104. 
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6. A. being ſeiſed of a Term, and having three Daughters, did by 
Indenture aſſign the ſame to J. S. his Executors and Adminiſtrators, 
Upon Truſt that he and they ſhould permit A. to take the Profits 
during her Life, and after her Deceaſe, Upon Truſt for the Uſe and 
Benefit of her three Daughters equally among /t them, and the Survivors 
and Survivor f them, ber and their Executors, Adminiſtrators and 
Aſigns. And the Queſtion was, If the Daughters took as Jointenants 
or Tenants in Common? Lord Chan. King held that the Words 
equally among ſt them being coupled with the ſubſequent Words and 
to the Survivors and Survivor of them, made them Jointenants, and 
conſequently the whole muſt go to the ſurviving Siſter. And decreed 
accordingly. Mich, 6 Geo, 2. Oakley and Young, MS. Rep. 

7. F. S. had three Sons and two Daughters A. and B. and deviſed 
three Fourths of his per/onal Eſtate to his three Sons equally, and the 
other Fourth he deviſed to the Sons, In Truft only for his two Daugh- 
ters, and by their Approbation to be put out at Intereſt in the Name 
of his three Sons, and the Intereſt to be paid to his two Daughters 
reſpectively during their natural Lives, and afterwards to their or either 
of their Child or Children; and for Default of ſuch Iſſue, he deviſed 
it to his three Sons equally, Sc. B. dies, leaving a Son. A. died 
without Iſſue. His Honour decreed the Moiety of B. to het Son, and 
the Moiety of A. to the Teſtator's three Sons. And upon a Rehear- 
ing the Queſtion was, Who ſhould have the Moiety of A. And 
Lord Chan. Talbot held that tho' the Sons had the abſolute Property 
in the three Fourths, yet A. and B. had not the abſolute Property 
in the other Fourth, but only in the Intereſt, which was to be paid 
to them reſpetively during their Lives, and that by this Word 
reſpectively) they are Tenants in Common, and that the next Limi- 
tation veſts the whole Property in the Children, and they take as 
Purchaſers according to Wild's Caſe, 6 Rep. 16. 4. And that he ſaw 
no Reaſon why they muſt take reſpectively as well as their Mothers, 
there being no Words of Diviſion in the Deviſe to them, but the whole 
is to go over either to their Child or Children, and that wherever 
the Teſtator intended a Tenancy in Common he expreſſed it, as by 
the Words (reſpectively) in the Caſe of the Daughters, and the Words 
(equally to be divided) in Caſe of the Sons; and his Lordſhip declared 
that F. S. 's Intention was that any Child of either A. or B. ſhould take 
the whole of this fourth Part, and no Part to go over to the three 
Sons *till Failure of ſuch Iſſue. And decreed accordingly, Eoft. 1734. 
Stephens and Hide, Caſes in Eq. Temp. Lord Talbot 27. ES 


(B) Of Deverance of a Jointenancy. 


1, A Right of Survivorſhip is as good as a Right by Deſcent, neither 
is there any Thing unreaſonable or unequal in the Law of 
Jointenancy, each having an equal Chance to ſurvive ; and the Dura- 
tion of all Lives being uncertain, if either Party has an ill Opinion 
of his own Life, he may ſever the Jointenancy by a Deed granting 
over a Motety in Truſt for himſelf, ſo that Survivorſhip can be no 
Hardſhip where either Side may at Pleaſure prevent it. Trin. 1729. 
Per his Honour, in the Caſe of Cray and Willis, 2 Will. Rep. 529. 

2. It is plain that at Law in Caſe of a Grant of a Term for Years 
to two, the Thing granted muſt ſurvive, if the Jointenancy be not 
ſevered. Per his Honour, in the above Caſe, ibid. 

Vor, II, 6 X 3. Upon 


* vo” — * * * n ne FS - Kat. n 


* — EER 


— « 


— 


* 
o 
— 


—— — 


3. Upon a Severance of the Jointenancy in Land, the Eſtate dow 
not continue during the Life of each Donee, but determines upon the 
Death of one, for his Moiety. Per his Honour. Mich. 1734. in the 
Caſe of Cowper and Couper. Cites Dyer 67. 4. and 1 1nft, 197. a, 
2 Will. Rep. 672. 

4. If A. and B. jointly purchaſe a Leaſe, and convey it to C. with. 
out any . Conſideration, ſo that C. 1s in Equity a Truſtee for them, 
but no Declaration of Truſt is made, the Survivor ſhall have this 
Truſt, and the Aſſignment is no Severance of the Jointenancy, Rex 
and Williams, in Scac, Hil, 9 Geo. 2. MS. Rep. 


Jointenant is bound by the Ac 
of the other. 


I, WO Jointenants of the Office of Fines for original Writs in 
1 Wales, commit the Cuſtody of the Seal of the Office to B. 
Both of them commence a Suit againſt B. in Equity for an Account; 
one releaſes all Actions and Accounts to B. On this the other Join- 
tenant brings the Bill againſt his Companion and B. ſurmiſing the Re- 
leaſe to be obtained by Fraud ; B. pleads the Releaſe, and held a good 
Plea, tho* the Bill ſeeks Relief againſt it; for a general Allegatidn of 
Combination is not ſufficient, without ſpecifying ſome Fraud in parti- 
cular, or Combination in particular, in obtaining it ; and the Releaſe 
here is good at Law, and no Fault in B. to get it; and if Plaintiff has 
Remedy, tis only againſt his Companion, Hardy. 168. 
2, Several named Defendants; one is not ſerved nor did appear; 
and yet Coſts taxed for him with the others by Miſtake ; he releaſes, 
this ſhall not bar the others. Hardr. 183. 


(C) Where one 
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Legacies, 


(A) Ot vetted and lapten Legacies, being to be paid at a 
future Time or certain Age, to which the Legatees never 
arrive ,——Of lapſed Legacies by the Legatees dying in 
the Life-time of the Teſtato2 ;oDoDOCAnd here in what Caſes 
a lapſed Legacy ſhall ſurvive to the other Legatees. 

(B) Ok ſpecifick and pecuniary Legacies ;—And here of aba- 
ting and rekunding by Legatees ;—And in what Caſes 
Security ſhall be given fo2 the Payment of a Legacy. 

(C) Df the Time of Payment of a Legacy. 

(D) Concerning reſiduary Legatees. | 

(E) What Legatees ſhall have Intereſt and Mafntenance. 


(F) Ademption of a Legacy. 5 
(G) In what Caſe a Legacy given by a Codicil ſhall not be 
conſtrued in Sotisfaftion of a Legacy given by a Mill, &c. 
In what Caſe a Legacy by a Mill ſhall not be in Sa⸗ 
tisfation ok an Annuity, 
(H) Of joint Bequeſts. | EE 
(1) Remedy fo2 Legatees, in what Caſes, and in what Court, &c. ( P. 
(K) Donatio Cauſa Mortis. 


CI 


(Y Of veſted and lapſed (a) Legacies, being to ( wi « 
be patd at a future Time or certain Age, to one, payable 


which the Legatees never arrive ;—Of lap- wm 
ſed Legactes by the Legatees dying in the ce de,“ 


Life-time of the Teſtatoz;—And here in What _— 


Caſes à lapſed Legacy ſhall ſurvive to the =) 


| s Lega- 
other Legatees, Cy ; but if 
| | deviſed upon 
an uncertain Event, which may or may not happen, and the Party dies before it comes, the Legacy is 
lapſed. Harvey and Afton (b), MS. Rep. If a Legacy be limited to 4. In Truſt for B. to be laid out 
by the Direction of C. tho” H. and C. die in the Teſtator's Life. time, yet the Legacy is good. MS. Notes. 
Teſtator deviſed the Reſidue of his Eſtate among his Children equally, but they were to pay their Shares 
equally among their Children. If any of the Children die without having Iſſue, yet their Share is not lapſed, 
but ſhall go among their Repreſentatives ; ſuch a Gift being to be looked upon as beneficial to the Children, 
with a contingent Limitation to determine their Intereſt on the Birth of a Child. Salt and Chambers (c), MS. 
Rep. A Legacy given at twenty-one or Marriage, is contingent ; and if the Legatee die before, the Le- 
gacy is lapſed, for the Contingency can never exiſt. MS. Notes. 0 Quzre Term and 
Thar. (c) Quære Term and Year, 


1. | GIVES to B. 5001. when he ſhall attain the Age of twenty- , f, ,, 
L. one or be married, which ſhall firſt happen, to be paid 24. S. C. in 


with Intereſt, A. dies; and B. dies before twenty-one or face tte 
ays, that i 


Marriage, Reſolved, That the Executor of B. ſhould have the Le- „ns ruled in 
| gacy; this Caſe that 
the Executor, 


being of full Age, ſhould have it preſently, for the Deſignation of the Payment of it at the Age of 9 one 
cars 
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Years was by gacy; for this is a preſent Duty, tho the Solvendum be in futuro; and 
Reaſon of the it is not a contingent Gift, as it would have been, if the Words, 0 be 


4 paid with Intereſt, had been omitted, for now it is all one as if he 


before that had ſaid, I give B. 500 l. 7 be F with Intereſt when he ſhall attain 
Time to 2 the Age of twenty-one Years or be married; which, without Queſtion, 
Roche Which had veſted in B. and his Executor ſhould have had it if he had died. a 


Reaſon ceaſes : 

in the Execu- Trin. 1677. Cloberry and Lampen, MS. Rep. 

tor; and auen 

it is to be paid with Intereſt, it is the ſame Thing to the Executor, for it will be no Advantage to him to keep 
it in his Hands, ſo long as he pays Intereſt for it. bid. 25. 2 Chan. Caſes 155. Lampen and Cloberry, 
Mich. 35 Car. 2. decreed that the Legacy belonged: to B.'s Adminiſtrator, ſays, Lord Keep. North once pro- 
nounced a Rewerſal of the Decree, but being much preſſed that Teſtator's Intention would be clear in the 
Proofs, he ſuſpended it to hear the Proofs. 2 Vern. 199. S. C. cited and ſays, that it was decreed that B.'s 
Adminiſtrator ſhould have the Legacy, but that he muſt wait and expect for it till B. ſhould have been twenty. 
one; and that this was confirmed on an Appeal to the Lords, tho' Lord Nottingham for ſome Time doubted if 
it. ſhould not be paid preſently.——2 Vent. 342. S. C. 


8 75 2. A. deviſed to B. 201. to put him out Apprentice when he ſhould 
as lan and come to the Age of ſeventeen Years, and he died before that Age; 
Grant, S. C. and reſolved, That his Adminiſtrator ſhould have it. Mich. 1684. 
aac Anon. 2 Freem. Rep. 89. | 
3. A Deviſe of a Legacy to a Mother for Maintenance of her Child; 
tho' the Child die, the Mother ſhall have the Legacy. Per Lord 
Keeper, Eaſt. 1703. in the Caſe of Baſinell and Parſons, Prec. in 
Chan. 219. | 
4. Where A. gives a Legacy to B. his Executors, Adminiſtrators 
and Aſſigns, if, in ſuch Caſe, the Legatee dies in the Life-time of the 
Teſtator, tho' the Executors are named, yet the Legacy is loſt; fur 
the Words | Executors, Adminiſtrators and Aſſigns] are void, being but 
Surpluſage, and expreſſio eorum, &c. and they are by Suppoſition of Law 
named only to take in Succeſſion, and by way of Repreſentation, as an 
Heir repreſents the Anceſtor in Caſe of an Inheritance, Agreed per 
(a) But it was Cur and Counſel on both Sides (a). Mich. 1705. in the Caſe of El- 


held that a liot and Davenport, 1 Vill. Rep. 84. 

Will may be 

ſo penned, as that, tho' the Legatee died in the Life-time of the Teſtator, yet his Executors ſhould have the 
Legacy ; but then it ought to appear in the Will plainly and by direct Words that this was the Teſtator's 
Intention. Eid. $5. | 


8 _ 12 5. A. deviſes his Lands to his eldeſt Son B. in Fee, and adds, 
pie ,, But my Will and Mind nevertheleſs is, that B. ſhall pay out of the 
Char. 267. Lands ſo deviſed to him, the Sum of 6001. viz. to my Daughter M. 
24 ** 200 l. at her Age of twenty-one Years, and to my Son J. 200 l. at 
* his Age of twenty-one, and to my Son N. 2001. at his Age of twenty- 
* one; and if my Son B. fhall die before he attain the Age of twenty- 
* one Tears, then my Will is, that my Son J. ſhall not have the 2001. 
& fettled on him, but that it fhall be paid to my Daughter M. and Son 
N. to be added to their Portions, and J. to have all the Eſtate given 
* to B. paying the bool. as before expreſſed; and my ſaid Children 
* ſhall be allowed 41. per Annum Maintenance for every 100 l. 'till 
* their ſeveral Portions are paid.” B. dies before twenty-one, Plain- 
tiff married M. and has Iſſue by her. M. died two Months before her 
Age of twenty-one. And the Queſtion was, Whether this was not a 
ſubſiſting Charge upon the Land, and an Intereſt ſo veſted in M. as to 
intitle the Plaintiff, as her Adminiſtrator, to the Legacies? But Lord 
Chan. Cowper diſmiſſed the Bill as to both Demands, becauſe there 
were no Words in the Will which veſted any Intereſt in thoſe Le- 
gacies before the Age of twenty-one Years ; and as to the other 100/. 
that was governed by the other Legacies. Mich. 1708, Carter and 
Bletſoe, MS. Rep. 1 
2 6. 


2 Vern, 617. 
8. 
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6. A Man deviſes all his Lands to his Executors for ten Years, 
and that after the ten Years 100 J. ſhould be paid out of them to H. 
and A. provided, that if neither of them were living, then nothing 
was to be raiſed. H. dies before. the ten Years are expired; his Exe- 
cutors or Adminiſtrators ſhall have nothing, for the Legacy is lapſed ; 
but A. ſhall have her Portion. Per Lord Chan. Cowper, Mich. 6 
Ann. Vin. Abr. Tit. Deviſe, (B. d.) Ca. 19. P. 389. 

7. Lord Chancellor held in the Caſe of Langley and Oates, Trin. 
7 Ann. that if Lands are deviſed in Fee, In Truſt to raiſe 300 l. to 
be paid for a Portion to JF. S. at twenty-one or Marriage, and the 
Legatee dies before twenty-one or Marriage, it finks into the real 
Eſtate, MS. Rep. | 

8. A. poſſeſſed of a perſonal Eſtate, deviſed it to Defendant, In Truſt 
to pay his three Grandchildren 300 J. each at twenty-one, or Time of 
Marriage, which ſhould firſt happen, directing, that if any of them 
died before twenty-ore, or Marriage, that the Legacy of the Deceaſed 
ſhould ſurvive. One died before the Teſtator, unmarried, and under 
Age; another died after the Teſtator unmarried. Defendant paid the Sur- 
vivor his 300 J. upon his attaining twenty-one, and alſo 300 J. for the 
Child that died after the Teſtator, but refuſed to pay the 300 J. for 
that which died before the Teſtator. The Survivor preferred his Bill 
for the Payment of that Legacy. Lord Chancellor : A Will in a 
hundred Caſes ſpeaks before Death; and his Lordſbhip put a Caſe of a 
Deviſe of a perſonal Eſtate to A. when he comes to the Age of twenty- 
one, and if A. does not attain that Age, then over to B. A, dies be- 
fore twenty-one in the Life of the Teſtator; (by his Opinion) the De- 
viſe to B. is good, and he ſhall take as the primary Legatee, and not 
by way of Remainder. The ſame in Caſe of ſuch Deviſe of Lands ; 
as if a Manor is deviſed to A. and his Heirs, if he attain the Age of 
twenty-one, if not, then over to B. A. dies before that Age in the 
Life of the Deviſor ; the Deviſe to B. is good, Decreed for Plaintiff. 
Trin. 7 Ann. Hickman and Stroud, MS. Rep. 

9. In Caſe of a Deviſe of 1000/. which the Deviſor had upon a 
Mortgage on a College Leaſe, to be paid when the Deviſee comes of 
full Age, Firſt Queſtion was, Whether this was a veſted Legacy ? 
And held it was. Secondly, Whether this Legacy carried Intereſt 
from the Deviſor's Death? And by Lord Chancellor, It will not, but 
only from the Time the Deviſee comes of Age. If a Mortgagee doth 
deviſe his Principal, the Intereſt doth not paſs, becauſe it is a different 
Thing; and here the Deviſe is not of the Mortgage but of 1000 J. tu 
be raiſed out of the Profits. His Lordſbip faid the Executor is to 
receive the Profits, and to give Security for what he (hall receive. 
Thirdly, Whether this is a ſpecifick Legacy, and only chargeable 
upon the Mortgage, and not upon the Reſidue of the Teſtator's per- 
ſonal Eſtate? And his Lord/hip held it to be a Legacy chargeable 
upon the Mortgage. Eaſt. 8 Ann. Chambers and Yeoffery, MS. Rep. 

10. If a Legacy be deviſed to one, generally to be paid or payable 
at the Age of twenty-one, or any other Age, and the Legatee die be- pr in Chas, 
fore that Age, yet this is ſuch an Intereſt veſted in the Legatee, that 317. Mics. 
his Executors or Adminiſtrators may ſue for and recover it ; and with 9 ach = 
this agrees the Law of the Spiritual Court, as was reported by Dr. Cates, S. C. 
Awberry, 1 Leon, 177. Godb. 182. for this is Debitum in preſenti, tho“ in totidm 
Solvendum in futuro. But if a Legacy be deviſed to one, at twenty- 22 


ſays, it was ſo 
Vo . II. 6 Y one, argued by 

| . Counſel, and 
agreed per Cur*,————But that if ſuch Legacy were to ariſe out of Landi, or a Term for Years, tho' it were 
limited to the Party generally to be paid, or payable at ſuch an Age, there for the Benefit of the Heir the 
Legacy ſhould in, and not go to the Repreſentatives of the Party ſo dying. Bid. 318, | 
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one, or if or when he ſhall attain the Age of twenty-one, and the Le- 
gatee die before that Age, in this Caſe the Legacy is lapſed, and ſhall 
not go to his Executors or Adminiſtrators, But if in that Caſe the 
(EY Teſtator had added, that in the mean Time, or 'till the Legatee attains 
that Age, that he /hall have Intereſt for the ſaid Legacy, at ſuch a 
Rate, from the Time of his the Teſtator's Deceaſe, this ſubſequent 
Clauſe explains the Intent of the Teſtator, ſo as to make the Legacy, 
which was the Principal, an Intereſt ved which ſhall go to his Ex- 
ecutor or Adminiſtrator, tho' the Legatee die before that Age; becauſe, 
if the Principal were not due preſently upon the Teſtator's Deceaſe, 
there could be no Intereſt accrue to the Legatee. And this has been 
ſettled in Cloberry's Caſe, 2 Vent. and Yates and Fettiplace, Mich, 1711. 

Anon. MS. Rep. 
11. J. S. the Defendant's Father, had two Sons A. and B. and two 
Daughters C. and D. and by Will gave 1 500/. to B. and 1000/, apiece 
to C. and D. and directed, that if any of the ſaid three younger Chil- 
dren ſhould die before twenty-one or Marriage, then the Portion of the 
Child ſo dying ſhould go over to the Survivors; and gave his real Eſtate 
to A. his eldeſt Son, chargeable with theſe Portions, C. died within 
Age, and before Marriage; afterwards B. died alſo within Age, and be- 
fore Marriage, in the Life-time of the Teſtator ; afterwards the Teſta- 
tor had another Son, whom he named B. and afterwards wrote a Co- 
dicil at the Bottom of his Will, by which he confirmed the Will, thereby 
taking Notice that ſince the laſt it had pleaſed God to give him another 
Son, and gave 500 J. apiece to his Son B. and his ſurviving Daughter, 
over and above what he had given them by his ſaid Will, Upon this Cauſe 
coming on before Lord Chan. Harcourt, the Queſtion was, Whether 
upon the Death of B. the Share of the deceaſed Daughter that was veſted 
in B. ſhould ſurvive with B.'s Portion? And his Lordſhip decreed it 
ſhould not; becauſe the Portion of the deceaſed Daughter became veſted 
in diſtin Shares in the ſurviving Children, and there were no Words 
(a) The Re. for creating a Jointenancy of theſe Shares (a). Afterwards, upon argu- 
_— ing the other Points reſerved before Lord Cowper, it was objected, 
for (ſays he) That by the Death of B. in the Life-time of the Teſtator the 1 500, 
5 given to him became a lapſed Legacy, and ſhould ſink into the Eſtate. 
more, is a But his Lordſhip ſaid, It was improper to call this a lapſed Legacy; that 
joint Deviſe of it was a Portion given over (5), and ſhould take Effect; that the ma- 
2 king of the Codicil was a Republication of the Will, and did amount 
Words to to a ſubſtituting the ſecond B. in the Place of the firſt B. as if the 
ſever the Join. Teſtator had made his Will anew, and had wrote it over again, by 
5 Yiu zend Which new Will the ſecond B. muſt take; and that the fixed Inten- 
Binden and tion of the Teſtator appeared to be, that B. ſhould have more than 
2 his Daughter; whereas, if the 1 500 J. Legacy ſhould be taken to be a 
and Stranger, lapſed Legacy, then the ſurviving Daughter ſhould have twice as much 
| as B. Hil. 1714. Perkins and Micklethwaite, 1 Will. Rep. 274. 
12. F. S. having a Wife and three Daughters, A. B. and C. and 
being poſſeſſed of a perſonal Eſtate, deviſed all to his Wife, upon 
Condition that ſhe would immediately after his Death pay goo/. into 
the Hands of D. In Truſt to lay out the ſame at Intereſt, and pay the 
Intereſt thereof to his Wife for her Life, if, ſhe continued ſo long a 
Widow, and after her Death or Marriage, In Truft that D. ſhould di- 
vide the goo/. equally among his three Daughters at their reſpective 
Ages of twenty-one or Marriage, provided, that if all his three Daugh- 
ters ſhould die before their Legacies ſhould become payable, then the Mo- 
ther, whom the Teſtator alſo made Executrix, ſhould have the <whul: 
gool, The Wife pays the goo J. to D. and marries Defendant. A. 
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and B. die under Age and unmarried, and C. attains to twenty-one. f 


And per Lord Macclesfield, C. is intitled to the whole 900 J. by Vir- 
tue of the Clauſe in the Will which ſays, If all the three Daugh- 
« ters ſhall die before their Age of twenty-one or Marriage, then the 
« Wife ſhall have the whole goo 1.” For this plainly excludes the 
Mother from having the goo J. or any Part of it, unleſs theſe Con- 
tingencies had happened; and the Share of 300 J. apiece did not veſt 
abſolutely in any of the three under Age fo as to be ſubject to the Sta- 
tute of Diſtributions, in regard it was poſſible all the three Daughters 
might die before their Ages of twenty-one or Marriage, in which Caſe 
the whole 900 J. is deviſed over to the. Mother. And ſo decreed the 
whole to belong to the ſurviving Daughter. Trin. 1722. Scott and 
Bargeman, 2 Will, Rep. 69. 

13. It is a ſtanding Rule in the Court of Chancery, that where a 
Portion or Legacy is to be paid out of an Eſtate in Lands, at ſuch a 
Time or at ſuch an Age, there, in Favour of the Heir at Law, if the 
Legatee dies before the Day, the Legacy or Portion is ſunk and gone; 
but tis otherwiſe if the Legacy is to be paid out of the perſonal 
Eſtate, for there it veſts immediately, and not to be deveſted, tho 
the Legatee die before the Day appointed for the Payment. Mich. 11 
Geo. Pen Cur, in the Caſe of Bateman and Reach, 2 Mod. Caſes in 
Lau and Eg. 106. 

14. A Legacy deviſed to F. S. to be paid at twenty-one or Mar- 
riage, which ſhall firſt happen, ſo as ſuch Marriage be with the Con- 
ſent of B. if not, deviſed over. FJ. S. marries in the Life-time of 
B. without his Conſent, and dies before twenty-one, leaving Iſſue. 
The Legacy is gone. Trin. 11 Geo. 1. Piggot and Morris, Select 
Caſes in Chan. 26. 

15. J. S. has two Sons A. and B. and three Daughters C. D. and E. 
and deviſes his Lands to be ſold to pay his Debts ; and as to the Mo- 
nies ariſing by Sale after Debts paid, he gives 200 J. thereout to his 
eldeſt Son A. at twenty-one, the Reſidue to ſaid B. C. D. and E. 
equally, at their reſpective Ages of twenty-one or Marriage. A. died 
before twenty-one, without having been ever married. And Sir F. 
Yekyll at firſt inclined to think that this 200 J. would ot go to the 
younger Children, becauſe only the Reſidue of the Money ariſing by 
Sale is given to them, which ſeemed to have excluded the 200 /. Le- 
gacy ; ſo that his preſent Opinion was that the 200 J. belonged to the 
Heir ; and afterwards (on looking into Precedents) decreed, that the 
200 J. ſhould be conſtrued as Land, and deſcend to the Heir; for 
that it was the ſame as if ſo much Land as was of the Value of 200/. 
was not directed to be ſold, but ſuffered to deſcend. Mich. 1727. 
Cruſe et al and Barley and Banſon, at the Rolls, 3 Will. Rep. 20. 

16. F.S. by Will in 1715 (iat al”) deviſed to A. and B. an Annuity 
of 2001. a Year, iſſuing out of the Exchequer, In Truſt that they ſhould 
pay the ſame from Time to Time unto C. his Siſter Wife of Defendant, 
for her Life, and after her Deceaſe that they ſhould aſſign the ſame unto 
and for the Uſe of all the Children of the ſaid C. equally to be divi- 
ded amongſt them ; and if ſhe ſhould leave but one Child, then that 
they ſhould aflign all to that one Child; and declared the ſaid An- 


nuity for his ſeparate Uſe; and Teſtator likewiſe deviſed another Exche- his in the On 
quer Annuity of 501. a Year to the ſame Truſtees, In Truſt to apply the 84 ? ee . 


ſame to the Maintenance and Education of D. his Niece until ſhe ſhould 


arrive at her Age of twenty-one ; and after ſhe ſhould arrive at that 


Age, then In Truſt to aſſign the faid Annuity to ſaid D. her Execu- 


tors and Adminiſtrators. Teſtator made the ſaid Truſtees A. and B. 
Executors, 
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Executors, and ſaid A. and C. his Siſter reſiduary Legatees. Teſtator 
died ; and D. died before twenty-one inteſtate ; and C. the Teſtator's 
Siſter likewiſe died, without leaving any Child at her Death; and ha- 
ving never had but one Child, viz, D. the Legatee of the 50 /. a Year, 
and who died an Infant as before, two Queſtions were made, Filſt, 
Whether the 50 /. a Year Annuity given in Truſt to D. veſted in her 
ſo as to go to her Repreſentative, or was lapſed by her Death and fell 
in to the Reſiduum of Teſtator's Eſtate? And, Secondly, As to the 
/ >001. a Year Annuity given In Truſt for C. whether the reverſionary 


—_— — — 


Intereſt in that after C. s Deceaſe veſted in D. the Daughter during C. 
/ the Mother's Life, or was likewiſe lapſed into the reſiduary Eſtate upon 
C.'s leaving no Child at her Death? As to the firſt Queſtion, upon 
the 50 J. a Year to D. it was very little debated, and given up, that it 
was a veſted Legacy in reſpect of the Profits given for the Maintenance, 
&c. of the Legatee during her Infancy, &c. and compared to the Caſe 
of a Legacy given at twenty-one, and Intereſt given in the mean Time, 
, But the other Queſtion upon the 200 J. was much debated ; and bis 
Honour, after Argument, held, that it was lapſed, and did not veſt in 
D. the Daughter, but was merely contingent during C. thE Mother's 
Life, and that the Time of her Death was the Time when the Chil- 
dren were to take; for that the Will is clear that the Teſtator intended 
C. his Siſter's Children, if more than one, ſhould take as Tenants in 
Common, and if but one at her Death, then that one to have all; 
whereas if this were to veſt in the Children that might be in the Mo- 
ther's Life-time, then it would follow, that their Shares would go to 
their Repreſentatives, in Caſe they died before their Mother ; when yet 
if there was but one living at the Death of the Mother, that Child was 
to have the whole, and therefore the Diviſion muſt be at the Death of 
the Mother amongſt the Children as they ſhould then happen to be; 
and that is making the Words of the W. conſiſtent in every Part. That 
the Expreſſion of leaving Children, Cc. has always been underſtood 
leaving at the Death of the Party, and not to leaving generally. That 
there is no poſſible Way to preſerve a Tenancy in Common to all, and 
yet the whole to go to one Child only that ſhould ſurvive the Mother. 
And therefore held that no Child was to take but ſuch as was living at 
the Death of the Mother; and in this Caſe there being none, the re- 
maining Intereſt in the Annuity is to be conſidered as undiſpoſed of, 
and to fall into the 2 of the Teſtator's Eſtate. Held the An- 
That a rever- nuity here being given to Truſtees, makes no Difference. Dec. 7, 1729. 
fonary Inte. Smith and Vaughan, Vin. Abr. Tit. Deviſe, (Z. c.) Ca. 32. P. 381. 


reſt may veſt 

immediately and be tranſmiſſable to Repreſentatives, was cited, Corbet and Palmer, 26 Feb. 17 34, before Lord 
Talbot, where the Caſe was, that J. C by his Will gave ſeveral ſpecifick Legacies, and the Reſidue of his perſo- 
nal Eftate to his Wife for her Life, and directed, that after her Deceaſe, and the other Legatees paid, the Reſidue 
ſhould be divided amongſt fix Perſons, named in his Will ; and two of them died after the Teftator in the Life- 
time of the Wife, And Lord Chan. Talbot held, that the Shares of thoſe two belonged to their Repreſenta- 
tives; and declared, that if a Legacy is given at twenty-one or Marriage, and the Legatees die before, in that 
Caſe the Legacy is gone, becauſe the Condition can never exiſt. Otherwiſe where upon a Condition that my 
exiſt after the Death of the Legatee ; as in the Caſe in 2 Vern. 347. Anon. a Legacy to J. S. at twenty-one, and 
if he die before, then to 4. B. and J. N. and they both die before J. S. and who likewiſe dies before twenty- 
one; and decreed the Legacy to the Repreſentative of the Survivor of A. B. and J. N. bid. 


17. FJ. S. makes his Will, and gives 600 J. to his Son A. to be faid 

oe with all convenient Speed, and gives 500 J. to his Son B. to be paid in 
convenient Time, and appoints his real Eſtate to come in Aid of the 
perſonal; and goes on, and ſays, But in Caſe either of bis ſaid Sons fi'91/d 

happen to die before they have received all or any Part of their Legacy, 

then the remaining Sum or Sums of Money ſhould go and be faid to tht 
Survivor. A. died in the Teſiator's Life-time, and a Bill is brought by 

B. the Survivor for the Legacy left to A. In this Caſe there was no 
Difference. 
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Difference, The Attorney General ſaid, it had been frequently deter- | 
mined, that if a Legatee dies in the Life-time of the Teſtator, and there 
be a Suryiyor created, it ſhall not be conſidered a lapſed Legacy, be- 
cauſe there was a Survivor created, but be looked on as an immediate 
Deviſe, and the Survivor ſhall receive both. And ſo it was decreed. Per 
King C. Trin. 2 Geo, 2. Hornſley and Hornſley, Select Caſes in Chan. 7}. 

18. If a Legacy is payable at twenty-one, or Marriage with Conſent 

of A. teſtified in Writing under his Hand, but not otherwiſe; at twenty- 
one the Legacy is payable at all Events, tho' the Marriage is without 
Conſent, but not ſooner, unleſs the Marriage is 207th Conſent, 13 June 
1730. Dobbins and Bland, cor Lord Chan. King, MS; Rep. 
19. FJ. H. deviſed to Plaintiff his Grandaughter /e annual Sum 
of 1001. for five Years, to commence from and after her Marriage 
with Conſent of his Executors and Truſtees,” teſtified in Writing ; the 
firſt of which annual Payments ſhall begin to be made unto the Plain- 
tiff at the Expiration of the firſt Year after Marriage with ſuch Con- 
ſent. The Plaintiff married without Conſent, and it was inſiſted for 
Defendant that this was not merely a Deviſe i ferrorem, but a Con- 
dition precedent of a Limitation of the Time when the Annuity ſhould 
commence. And King Lord Chancellor was inclined to be of that 
Opinion, but the refiduary Legatee, who was an Infant, not being 
before the Court, he ordered it to ſtand over. (Refers to 2 Vern, 293, 
333, 572.) 13 June 1730. Anon. MS, Rep, LS 

20, A Legacy out of a perſonal Eſtate payable to an Infant at 118. Rep. C. 


twenty-five, if the Infant dies before twenty-five, his Repretentatives * 


may have it, it being a veſted Legacy. Orherwi/e if the Legacy is port the Queſ- 
charged upon a real Eſtate, for then it ſhall fink into the Land for the tien was, If 


Benefit of the Heir. Eaſt. 1731. Duke of Chandos and Talbot, cor Loid = ed 


Chan. King, 2 Will. Rep. 601, able at tau ty- 

| N ; . one, and T'et- 
tator charges his real and perſonal Eflate with the Payment of it, and the perſonal falls ſhort, and A. dies before 
twenty-one, Whether, in ſuch Caſe, it 7s lapſed, and Hall fink for the Benefit of the Heir? Per Mr. Solicitor 
General, If this was a Legacy to come out of the perſonal Eſtate, it would be veſted, and ought according to 
the Practice of the Ecclefiaſtical Courts to be raiſed for the Benefit of the Repreſentatives of the Legatee ; but 
avhen charged on the Land, i the Legatee dies before the Time of Payment, it ſhall cher be raiſed, And of this 
Opinion was Lord Chan. King, and decreed accord”. Vide 2 Vent. Pawulett and Panulett.————2 Vern. ga, 
248, 410, 457. 1 Fern. 72. Dy. 59. PI. 15. b,<——1 Salk, 415. 


21. Deviſe of Lands to Truſtees in Fee, In Tru/t within ſix Years 
after the Teſtator's Death to raiſe and pay 1 500 l. to his Daughter A. 
A. dies within the fix Years; the 1500 J. ſhall go to her Admini- 
ſtrator; here being no certain Time limited when, but only the ulti- 
mate Time within which it ſhall be raiſed. MH. 1531. Cowper and 
Scot et al, 3 Will. Rep. 119. | . 
22. (a) A. deviſed 3001. to M. 300 l. fo A. and 100 l. 76 B. 9 
Infants, payable at twenty-one, and if any of them died before twwenty- Trin, 1731. 
one, tys Share to go to the Survivors. A. died in Teſtator's Life- & C. fates if 


. f 8 | . thus: 4. de- 
time. And the Queſtion was, If this wWas a lapſed Legacy? King C. 3 


A Legacy can never be lapſed where it can take Effect according to the apiece to bis 
Mill; if Lands are deviſed to A. for Life, Remainder to B. tho' A Children. pay- 


38" 3 able at their 
dies in the Life- time of the Teſtator, yet B. ſhall take; and fo decreed reſpeclive 


the Legacy ſhould go to the other Legatees. (Refers to 2 Vern. 207, 3g of 
* 1 ye. to ; 
467, 611.) June 21, 1731. Willing and Baine, MS. Rep.—2yere If and if any of 
l. . 6 Z the them died be- 
| fore twenty 
one, then the Legacy given to the Perſon ſo dying to go over to the ſurviving Children. A. deviſed the Kefidue 
of his perſonal Eitate to 4. B. and C. (being three of his Children) and having made them Executors, died. 
One of the Children died in the Teſtator's Life-time, and after the Teitator's Death one of the Exccutors 
and reſiduary Legatee died. Upon this two Queſtions aroſe ; F, Whether the Legacy of the Child thut 
died in the Life of the Teftator ſhould go to the ſurviving Children, or ſhould be a lapſed Legacy and fir 
into the Surplus? Srcondly, Whether, when one of the Executors and refiduary Legatces died, his Share of 
ts 


n Legacies. 
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4 the. Legacy ſhall carry Intereſt from the Time of the Teſtator's | 
belonged to Death? id. TLLENER | | | | 


his Executor, 5 W 

or to the ſurviving reſiduary Legatees? Reſolved per Cur', That the Rule is, that <ubere the Legales ges in 
the Life-time of the Teflator, his Legacy lapſes, i. e. it lapſes as to the Legatee ſo dying; but that in this 
Caſe the Legacy was well given over to the ſurviving C ildren. As to the ſecond Point, it was held per” 
Cur”, That there might be a joint „as well as a joint Grant; and that as the Zxecutor/bip ſurvived, 
there was the ſame why Reaſon the Deviſe of the Ræſduum ſhoald do ſo too; wherefore it was decreed (v), that 
the ſurviving Deviſees of the Re/iduum ſhould have the Benefit of ſach Surplus, except as to what had been 
received and divided. bid. 115. (86) See the Caſe of 8 Webſter, 
4 of Ca. but more particularly that of Cray and Willis, (P. Ca. ) in 2 Vill. Rep. 
347 and 529, and Sir Joſeph Jekyll's Argument on this Point. I 


23. Teſtator deviſed out of Lands a Legacy of 500 J. to his Niece, 
provided, that ſhe ſhould not marry in the Life-time of his Wife 
without her Conſent, and if ſhe did, the Legacy to fink into the 
Eſtate for the Benefit of the Deviſee of the Land. The Niece mar- 
ried in the Wife's Life-time directly againſt her Conſent ; and it was 
infiſted, that there being no Limitation over, the Direction that it ſhould 
fink not amounting to one, (refers to 2 Vern. 293.) this Proviſo was 
only in ferrorem, and did not forfeit the Legacy. Sir Joſeph Jekyll: 
This is a Deviſe out of Lands, which is different from perſonal Le- 
gacies ; the Legacy is become forfeited ; and ſo the Plaintiff's Bill 
muſt be diſmiſſed, (Refers to 1 Mod. 300. 2 Vern. 333. 1 Roll, 
Ar. 418. Pl. 6.) Dec. 2, 1731. Sheriff and Morlock, MS, Rep. 
24. A. by Will duly executed, deviſed to his Wife Elizabeth 30001, 
to be paid in fix Months after his Death, in Caſe ſhe ſhould in that 
Time at the Charges of his Executors, and by ſuch Deed as they and 
their Counſel ſhould adviſe, releaſe all Right of Dower and Claim 
whatſoever that ſhe might have out of any Eſtate he died ſeiſed or 
poſſeſſed of; and by his Wilt charged all his Eſtate, real and perſonal, 
with the Payment of this Legacy. The Teſtator died; and before 
any Releaſe was tendered to the Widow by the Executors, or any Re- 
faſal or Declaration on her Part that ſhe would not execute a Releaſe, 
or accept of the Legacy given by the Will in Satisfaction of her Dower 
or other Claim out of her Huſband's Eſtate, ſhe died, within the fix 
Months, which was the Time limited by the Will for Payment of 
the Legacy and for her executing the Releaſe, A Bill was brought 
by the Repreſentative of the Wife, and the Queſtion before the Maſter 
of the Rolls was, Whether this was a Legacy veſted in the Wife 
ſo as to paſs to her Repreſentatives? The Attorney General pro 
Quer inſiſted, That it was a veſted Legacy, it being given to the 
Wife by expreſs Words, altho' payable at a future Day, and comes 
within the Reaſon of thoſe Caſes which are determined every Day 
in this Court, where Legacies are given payable at a future Day; 
and altho' it may be objected, that he hath charged his real Eſtate 
with the Payment, and therefore the Legatee dying before the Day 
on which it is appointed to be paid, it ſhall fink into the Land, 
yet in this Caſe the Deviſee is not meerly a Volunteer; ſhe is in the 
Nature of a Purchaſer ; and ſo the Legacy is given to her in Conſide- 
ration that ſhe relinquiſh her Dower and all other Claims which ſbe 
hath out of his Eſtate ; and it is not the Fault of her that the Releaſe 
is not yet executed ; ſhe hath never refuſed, and the Executors were 
to do the firſt Act; for ſhe was to execute ſuch Deed or Releaſe as 
they ſhould adviſe, and it was their Duty to have prepared a Releaſe, 
and tendered to her. There was no other Way to forfeit or loſe the 
Legacy, but refuſing to comply with Terms impoſed by the Will, 
which ſhe hath not done, Sir Joſeph Teky!l Maſter of the by : 
4 The 
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The Queſtion in this Caſe is, Whether this is a Legacy payable at all 
Events or not? Whieh plainly it is not; for it was in her Power whether 
ſhe would comply: with the Terms on which the Legacy was given; 
ſhe might have refuſed to execute a Releaſe of her Dower, and then 
to be ſure the Legacy never veſted, It is no more than an Overture 
of the Huſband to buy out her Dower, for it is given in Lieu and 
Compenſation of it. I think the Condition is annexed to the Body 
of the Deviſe; and altho' the Executors were to do the firſt Act, by 
preparing a Releaſe and tendeting it to her to be executed, yet it was 
in her Power to have refuſed, and ſhe had her Election either to take 
the Legacy or ſtick to her Dower ;- if the Exeeutors had not prepared 
the Releaſe, and fix Months had elapſed without any Act done by 
the Executor, or Requeſt made by them within that Time, and the 
Widow had ſurvived that Time, I ſhould have thought that at the 
End of the fix Months the Legacy had veſted. It was infiſted by the 
Attorney General, that altho' the real Eſtate was charged as well as 
the perſonal with the Legacy, vet to take off from the Objection that 
the Legacies ariſing out of Land, and the Legatee's dying before the 
Time of Payment, that it ſhould not be raiſed, he faid, the perſonal 
Eſtate was alſo liable; and therefore if it was a veſted Legacy, it ought 
to be anſwered ont of the perſonal Eſtate as far as the ſame could 
extend. But the Court declaring it not to be a veſted Legacy, this 
Diſtinction was not conſidered. g Fuly 1731. Wheddon and Oxenham, 
at the Rolls, MS. Rep. | 5 
25. J. S. by his Will deviſed, hat all his juft Debts and pecuniary His Terqdiß 
Legacies ſhould be paid by his Executor out of his perſonal Eftate as far mat Noce 
as the ſame wonld extend, and in Default of that Fund, by and out former Caſes 
of his real Eftate ; for which Purpoſe he willed that his Executor wherein a 
within twelve Months after his Deceaſe, ſhould raiſe out of the per/p- (29099 vt ef 
nal Eſtate not otherwiſe ſpecifically deviſed, and in Default of ſuch Land, pay- 
Fund and in Aid thereof, by and out of his real Eſtate, or by Mort- = 3 
age or Sale of ſueh Part thereof as might be ſufficient, the Sum of echten cr 
1660], which Sum of 10001. he thereby gave to A. to be faid him Marriage, 
by his Executor immediately after the jame ſhould be raiſed, and 154. — 
charged all his real Eſtate with the Payment of the ſaid Legacy, in died before 
Caſe the perſonal ſhould prove deficient. The perſonal Eſtate was not bat Age or 
fufficient to raiſe this 1000 J. And A. died within the Year, A.“ n 
Executor brings a Bill for the oo“. And Lord Chan. King decreed reafonable the 
that the Legacy ſhould be raiſed with Intereſt from the End of the re 5 
Near, and the Land being deviſed to B. for Life only, Remainder to Charge, when 
C. in Fee, the Court would not direct the Legacy to be raiſed out of — _— 
the annual Profits, for that might wholly defeat the Eſtate for Life; Inducement 
but that the Tenant for Life ſhould keep down the Intereſt, and that for making 
the 1000 J. ſhould be raifed by a Sale of ſo much as would be ſuffi- 1 7 
cient to pay the ſame with Intereſt and Coſts. Hil. 1732. Wilſon and determined 
Spencer, 3 Will. Rep. 172. The Reporter ſays by way of Note, That by the Daugh- 
the Maſler of the Rolls was preſent in Court when this Cauſe was 706... Wi 


heard, and declared himſelf of the fame (a) Opinion, id. 175, or unmarried, 

and conſe- 
quently before ſhe had any Occaſion for a Portion. But that in the preſent Caſe, the Legacies were all 
veſted by the firſt Words of the Will, whereby the Teſtator deviſed that all his Legacies ſhould be paid by 
his Executors out of the perſonal Eſtate, if ſufficient, or elſe out of the Land, and that the ſubſequent Di- 
region th they ſhould be paid within twelve Months after the Teſtator's Death, was ſaying no more than 
a Court of Equity would ſay without theſe Words, mere Surpluſage, and therefore could make no Alteration. 
His Lorqſbip ſaid, the Caſe of Zack/in and Farrant, 2 Vern. 424. and Prec, in Chan. 109. was a ſtroyg Caſe 
to this Purpoſe. 45:4. 174. (a) His Honour made the like Determination in 
the. Caſe of Coxrper and Scot ante, id. 119. Vide-P. Ca. of this Work. 


. 


26. This 


3 
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Caſes in Eg. Temp. Lord Talbot 124. 


26. This Cauſe came by Appeal from the Rolls, where the Plain- 
tiff's Bill was diſmiſſed with Coſts. , And the Cale was, that Thorn. 
ton, Mrs. Berry's Uncle, after deviſing the Intereſt of his perſonal 
to Defendant's Mother for her: Life, and ſome Legacies, had theſe 
Words in his Will: And then as to the Reſidue, I give the ſame 10 
« my Niece, provided ſhe marry avith the Advice and Conſent of Mr. 
© Lyddell and Mr. Clark, and if ſhe married otherwiſe, be deviſed the 
e ſame to the Plaintiff Painter,” Clark died in 1717; and afterwards 
in 1729 Mrs. Berry intermarried without any previous Application made 
to Mr. Lyddell the Survivor, and this Bill was brought to have the 
Reſidue paid to the Plaintiff, For the Plaintiff was cited 1 Vent. 199. 
and Berty v. Falkland, 2 Vern. that this was a Condition precedent ; 
and tho' the Lady could not have the joint Conſent of both Perſons 
by reaſon of Clark's Death, yet the Conſent was a Condition prece- 
dent, and it was her Uncle's Intent to give them the Care over her, 
which ſhe ought to have performed as near as ſhe could. King Lord 
Chancellor: On the Death of the Defendant's Mother the Refidue of 
the Teſtator's perſonal Eſtate veſted in the Defendant, and could not 
go over to the Plaintiff, but in Caſe of her Marriage contrary to the 


Direction of the Will, if the Reſidue did not veſt, the Teſtator as to 


this muſt be ſaid to die inteſtate ; the Proviſo therefore is a Condition 
ſubſequent, and to deveſt an Intereſt; but the Death of Mr. Clark 
made the joint Conſent impoſſible, and ſuch Conſent is not as was 
ſaid an Intereſt that can ſurvive, but a naked Power; and there can 


be no Doubt but a Condition ſubſequent” becoming impoſſible by the 


Act of God, muſt be diſpenſed with. So the Decree was affirmed as 
to the principal Matter, and reverſed only as to the Coſts. May 6, 
1732. Painter and Berry et Ux' et al” Adminiſirators of Thornton, 
MS. Rep. | | | 125 

27. Joſeph Corbett deviſed his perſonal Eſtate to his Wife for her 
Lite, and gives ſeveral particular Legacies after her Death, and then 
declares that the Reſidue at her Deceaſc, and after the Legacies paid, 
ſhall be divided among his Relations, viz. A. B. C. and D. 
A. and . died in the Life-time of the Wife, and after her Deceaſe 
the Adminiſtrator of A. and B. had a Decree for their Shares; for, 
by Talbot Lord C. the Time of Payment was future, but the Right to the 
Legacies veſted upon the Death of the Teſtator. Corbett and Palmer et 
Ux', Eaſt. 8 Geo. 2. MS. Rep. 

23, © J give to A. B. and C. 10001. apiece of my Capital Stock in 
* the Eaſt-India Company, and the Intereſt thereof to them for their 
* Uſe, and if any die, then to the Survivors or Survivor Share and 
* Share alike; and my Meaning is, that the Intereſt ſhall be paid t9 
* therr Father, to be improved for their Uje.” C. died an Infant, by 
which bis Share ſurvived to A. and B. Afterwards B. died. His 
Honour held, that the Share «which B. took upon C.'s Death does not 


A 


ſurvive to A. but will go to B.'s Adminiſtrator, which was her Father; 


and his Honcur ſaid, had they not been diftind Legacies, it might 
have been another Queſtion ; but being entirely diin&, and not even 
ſo much as Tenants in Common, the Caſe is the ſame as that of 
Barnes and Ballard, before King C. June 1, 1727, where it was de- 
creed for the Adminiſtrators, and agreed with Lord Chief Juſtice 
Holt's Opinion, cited in the Caſe of Woodward and Glaſbrookh, "2 Vern. 
358. And his Honour ſaid, that this Share goes to the Adminiſtra— 


tor, by the Words Share and Share alike, which are tantamount to 


the Words equally to be divided. Trin, 173 5. Rudge and Barker, 


{42 


29. John 


ms, * Py th. 
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29. John Cox made his Will 23 Dec. 1729, and thereby (amongſt 
other Things) deviſed as follows: I give and bequeath tb ny Nephend 
Charles Cox, his Heirs and Aſſigns, all my Meſſuages, Lands, Tenements and 
Hereditaments, in the Pariſh of Oddington in the County of Glouceſter, 
and (reciting that he had promiſed to give to his Niece —— Whaley 
500 J. to be paid to her within fix Months after his Deceaſe) he 
goes on, and ſays, And my Will is, that my ſaid Eflate at Oddington 
ſhall land charged with the ſaid Sum of 500 l. to be paid at the Time 
aforeſaid ; and I have deviſed the ſaid Eſtate to my Nephew Charles 
Cox, his Heirs and Aſſigns, upon Condition he pay the ſaid Sum of. 
goo l. at the Time aforeſaid. He alſo gave to Richard Plummer, 
Gent. 300 ] to be paid within three Years next after the Teſtator's 
Death In Truſt that he place the ſame out at Intereſt by the Direction 
of his Executor, and that the ſaid Plummer ſhould apply the Intereſt 
thereof to the ſeparate Uſe of his ſaid Niece —— Whaley, for her 
Life, and after her Deceaſe he gave 200 J. Part of the faid 300 l. to 
John Whaley, Son of Peter Whaley, and the remaining Sum of 1001. 
to another Son of the ſaid Peter Whaley, Then the Will goes on, 
And I do hereby charge all my ſaid Meſſuages, Lands and Tenements, 
in Oddington, with the Payment of all and every the afore-mentioned 
Legacies, Annuities and Sums of Money, at the Times they are re- 
ſpettively given and appointed to be paid by this my Will; and charges 
all his Meſſuages, Lands and Tenements, with and for the Payment 
thereof; and made the ſaid Charles Cox (the Defendant) his Executor 
and reſiduary Legatee. The Teſtator died 14 Feb. 1730, and the 
Executor proved the Will. Mrs: Whaley, the Teſtator's Niece, and 
John Whaley the Plaintiff's Son, died before the three Years expired; 
and now Peter Whaley, the Father, as Adminiſtrator to his Son Johr, 
brings his Bill againſt the Defendant Charles Cox, to have the Legacy of 
00 J. raiſed, and inſiſts by the Bill, Firſt, That the 500 l. was charged 
on the real Eſtate in the firſt Place, to which the Defendant is intitled 
as Heir at Law to the Teſtator ; and that the 200/. Legacy ought to be 
charged on the perſonal Eſtate in the firft Place; and if that be not 
ſufficient, then on the real Eſtate. Defendant Cox, by his Anſwer, 
ſays, he has paid the 500 J. to the Plaintiff; but with regard to the 
200 J. he inſiſts, as the Legatee died before the Time of Payment, it 
was a lapſed Legacy, and ought to fink into the Lands for the Benefit 
of the Defendant, who had not perſonal Aſſets to anſwer it. At 
the Hearing there were two Queſtions made, Firſt, Whether this 
5001, was charged upon the real or perſonal Eſtate in the firſt Place? 
Secondly, Whether, if this 200 J. (the Plaintiff's Demand) is charged 
upon the perſonal Eſtate in the firſt Place, the real Eſtate ſhall be 
charged, as there is a Neceſſity to reſort to the Land? Sir Fo/eph 
Tekyl!l Maſter of the Rolls, (after taking Time to confider of it): 
Firſt, J am of Opinion the 500 J. ought to be taken as a Charge 
upon the Lands at Oddington in the firſt Place; and I believe that 
both the real and perſonal Eſtate is given to the ſame Perſon, ſubject 


to this Charge; and that the perſonal Eſtate will not be exempt, 


but come in Aid of the real Eſtate, according to the Cafe of Dole- 
man and Smith, 2 Vern. 740. and Prec. in Chan. 156. The Teſta- 
tor doth not only charge his Lands at Oddington with this 500 J. as 
he doth with ſeveral Legacies and Annuities, but he diſtinguiſhes this 
$004. by deviſing theſe Lands to the Defendant in Fee, on Condi- 
tion that he pay the 500/. Now tho' this is a void Condition, as 
the Deviſee is Heir at Law, and none but the Heir can take Ad- 
vantage of a Condition, and ſo indeed is the Deviſe void for the 

Vor. IL 7 A ſame 
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ſame Reaſon, and the Lands deſcend to the Defendant as Heir at Law; 
yet this Particularity in the Will ſerves to ſhew the Intention of the 
Teſtator that theſe Lands at Oddington ſhould be appointed to the 
Payment of this 500 J. in the firſt Place, and not the petſonal Eſtate. 
As there will not be perſonal Aſſets to ſatisfy the Plaintiff's 
whole Demand, it makes it neceſſary to confider, Secondly, Whether 
the Plaintiff's Demand of 200 J. (it being neceſſary to reſort to the 
Land) ſhall be a Charge upon the Land, or ſink in the Land for the 


Benefit of the Heir? This is primarily a veſted Intereſt; the 300 /, 


being given to Richard Plummer to be paid within three Years after 
the Teſtator's Death, veſted an immediate Intereſt in him, for the 
Time of Payment is certain ; the Length of Time before the Legacy 
is to be paid is not material, but the Certainty or Incertainty with re. 
ſpe& to the Payment of it will determine whether it is a veſted Inte- 
reſt or not, When the Day of Payment is certain, the Legacy is due 
at the Time of the Death of the Teſtator, tho' it is not to be paid be- 
fore the Day comes, and if the Legatee dies before the Day of Pay- 
ment, it will go to his Executars or Adminiſtrators. If a Legacy of 


100 l. be given to be paid the Party at the Day of Marriage, there, the 


Time is uncertain; and there, if the Legatee dies before he is married, 
the Legacy ſhall not go to his Executors or Adminiſtrators, But if 
100 J. is bequeathed to be paid at a certain Day to come, (v7z.) next 
Eaſter, or next Eaſter three Years, there, it is a veſted Intereſt, and 
ſhall go to the Repreſentatives of the Party, tho' he dies before the 
Day of Payment. Swinburne 463. So that the Legacy veſted in 
Richard Plummer, and he or his Repreſentatives might, after three 
Years, have ſued for the Legacy either in this or the Spiritual Court, 
tho' he was a Truſtee for a 'Truſtee, and may recover for the Benefit 
of the Ceftui que Truſt ; the equitable Intereſt is in the Ceftui que Truf 
as the legal Intereſt is in the Truſtee, The Caſe of Pow/ett and 
Powlett was the Caſe of a Portion, which as it aroſe out of a real 
Eſtate, payable at a future Day, and the Child dying before the Time 
appointed, vig. at eight Years old, before the Portion was wanted, the 
Opinion of the Court was, that it ſhould fink into the Land. But 
there is a material Difference between a Portion and a Legacy given 
by a Stranger or a collateral Relation ; the firſt ariſes from a natural 
Obligation the Parent lies under to make a Proviſion for his Child, but 
the Legacy is a meer Act of Bounty. He relied upon the Caſe of 
Wilſon and Spencer, and decreed the Legacy to be raiſed with Intereſt 
and Cos. 8 Mar. 1736-7, Whaley and Cox, MS. Rep. 

go. M. T. by Will gives to S. J. and his Heirs, his Moiety of the 
Manor of J. and the Advowſon and Right of Preſentation, ſubje& 
to the Settlement made on the Marriage of his Wife, ſo as the ſaid 
S. T. and his Heirs do, within one Year next after the ſaid Manor and 
Premiſſes ſhall come into Poſſeſſion, pay divers Surns to divers Per- 
ſons therein named, and particularly to his Executors, and to E. C. 


and others, 100 J. each, and directs that the ſaid Manor and Premiſſes 


* 


ſhall be charged with the Payment of the ſame ; and after giving divers 
pecuniary Legacies, gives the Reſidue of his real and per/onal Eſtates 
(his Debts and Legacies being firſt thereout paid and diſcharged) to TJ. J. 
and the ſaid S. T. whom he makes his Executors. E. O. died in the 
Life-time of the Teſtator's Wife the Jointreſs, who died in 
and Plaintiff, as Repreſentative of E. O. brings her Bill againſt T. J. and 
S. J. to have E. O. s Legacy given to her by the Will, and they admit 
Aſſets, but inſiſt that this was not to be paid out of the perſonal 
Eſtate, and S. T. inſiſts that this Sum of Money is not ta be raiſed 5 
4 — 
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all, E. O. dying in the Life-time of the Jointreſs, and before the (e) It is plain 
premiſſes came into his Poſſeſſion. Lord Chancellor diſmiſſed the e X 
Bill, ſaying, that the Direction of the Payment is the Gift, and Place en this 
the Time of Payment is annexed to the Gift ; and the Party dying Will, for the 
before, it is lapſed, and ſo here is no Gift (a). Mich. 12 Geo. 2. Money is 


. — 4 not made 
Hall and Terry, Vin. Abr. Tit. Deviſe, (Z. c.) Ca. 36. P. 383. 7 L out of 
| | 1 | | the perſonal 
Eſtate, but chargeable only on the real. As to the Diſtiaction between Annexing the Time to the Subllaree of 4 
and the Payment of it, it is not allowed on Legacies charged on Land; but if there was any Thing in that 
Diſtin&tion, the Words of the Will will not bear it, for Here is no Gift of the Money, but only a Direction to 
the Deviſee to Bay this Money when he ſhall be in Poſſeſſion of the Premiſſes; ſo that this is not like the Caſe 
of an original Gift of a Sum of Money, and where the Time of Payment is poſtponed, which is Debitum in 
preſenti Solvendum in futuro ; and if a Teſtator ſhould direct an Executor to pay a Legacy, as this is, out of the 


perſonal Eftate, and the Legatee ſhould die before, his Lord/bip ſaid, he ſhould make no Doubt but that it would 
have been tranſmiſ/able. Per Lord Chancellor, ibid. 


+ .% 
———. 


31. Where a Sum of Money is given by Will to be paid out of 
the real Eſtate, and the Legatee dies before the Time of Payment, it 
ſhall fink .into the Inheritance; and this is ſo whether the Money is 
given as a Portion, or not, Per Lord Chancellor, who ſaid, that this 
is the general Rule of this Court. Bid. 

32, Where a Legacy is charged on Land and perſonal Eſtate, it 
ſhall ſo far partake of the Nature of a Sum of Money ifluing out of 
Land, that if the Legatee dies before the Time of Payment, it ſhall 
not be raiſed, - Per Lord Chancellor, ibid. who cited 2 Vern, 416. 
Jennings and Rock, Duke of Chandois and Talbet, and Prouſe and 
Abington. | 

* A. B. Plaintiff's Grandfather, had by his Will given 400 J. Lin. Ar. Tu. 
among his younger Children, payable at twenty-one, and had ſubjected 2.7% (.d) 
his real and perſonal Eſtate for the Payment of it; the perſonal Eſtate p. 391. wr 
was ſufficient. And the Queſtion was, Whether the Legacy being to Lord Hard. 
be raiſed out of a mixed Fund, and one of the Children dying before ſhe uv br fas 
came of Age, whether her Part of the Legacy was to fink for the Be- Dec 19, 1744. 
nefit of the real Eſtate, or was tranſmiſſable for the Benefit of the other 5. C. 1 "onal 
Children? Lord Chan. Hardwicke : As there has been no Caſe cited, = . 
that where a Legacy has been made payable out of both perſonal and bis Lor gui 
real Eſtate, and the perſonal ſufficient, that the Legacy has been loſt, wore 5 ol 
I will not make ſuch a Caſe, and indeed the Authorities are to the mine other- 


contrary ; and cited 2 Will. Rep, 276, 601, Mich. Vac. 1744. Anon, wile, we mult 


go into the 
MS. Rep. Eccleſiaſtical 


Court for it, 


(B) Of 
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r= (B) Of ſpecifick and pecuniary (e) Legacies ;— 


two Sorts of 


eciick Le And here of abating and refunding by Le- 
'vere a.c- gatees; — And in what Caſes Security ſhall 
Tz be given fo: the Payment of a Legacy, 


wen, as a | | | | 
88 Horſe. Secondly, Where a Thing of particular Species is given, without referring to any Individual 
of that Species, as a Horſe in general. It the Teſtator has not the firſt Sort at his Death, the Legacy is 
lapſed ; or if he has deviſed the ſame Thing to two Perſons, without any Intention to revoke the firſt Bequeſt, 
they muſt hold it jointly ; but in the latter Caſe, if the Teſtator was not poſſeſſed of what he has deviſed, the 
Executor mutt procure it. If A. deviſes 5000 J. Seuth-Sea Stock to B. and 5000 J. South-Sea Stock to 
C. and dies, leaving Aſſets, and but one 5000 J. Stock in Specie, the Executor ſhall purchaſe as much as will 
make up both the Legacies ; ſaid in Parrridge and Partridge (b), by Lord Talbot; but reſolved otherwiſe by 
Sir J. Fetyll in Pearſe and Snablin (e); which Decree was reverſed, on Appeal to Lord Harwicke ; for in 
this Caſe he does not point out any particular Stock he then had, but only deſcribes the Quantity of Stock 
which he then had, and would give to each Legatee. MS. Notes. 
(5) Juære Term and Year. (c) Quære Term and Year. 


1. HE Suit was for a Legacy; the Defendants demanded Al- 

lowances for their own Legacies firſt ; but it was denied; and 
ordered, that an Account be taken of the whole Eſtate, and the De- 
feadants and Plaintiffs to abate egually and proportionably for what 
the Eſtate falls ſhort; and fo not like the Cafe where Executors pay 
their own Debts firſt at Common Law, or him that firſt ſues his Debt 
in equal Degree, before the other. 1670. Butler, and Wallis and Coole, 
Executors of Bowyer, 2 Freem. Rep. 134. 

2. J. S. deviſed all bis perſonal Eſtate to bis Wife for Life, and 
what ſhe has left at the Time of her Death, it is my Will, and I do 
defire her that it may be equally divided between my own Kindred and 
bers. Teſtator died; and the Widow married again, If the Eſtate 
be ſo ſmall that ſhe cannot live upon it without ſpending the Stock, 
it ſeems ſhe ſhall not be obliged to give Security, otherwiſe ſhe ſhall. 
Eaſt. 1697. Cooper and Williams, cor” the Maſter of the Rolls, Prec. 
in Chan. 71. 

3. A. having pawned a Jewel for a Sum of Money, deviſed 7he 
Jewel to B. and made C. his Executor, and gave him all his Goods, 
Chattels and perſonal Eſtate, after his Debts and Legacies paid. And 
the Queſtion was, Whether B. ſhould pay the Debt for which the 
Jewel was pawned, or whether it ſhould be paid out of the perſonal 
Eſtate by the Executor? And decreed that it ſhould be paid out of the 
per fonal Eſtate, and that the Legatee ſhould have the Jewel diſcharg- 
ed of it. This Decree was affirmed in Dom. Proc', as the Reporter 
ſays he was informed by Mr. Crawford, who was of Counſel in it. 
This was a Scotch Cauſe, Hil. 1703. Anon, 2 Freem, Rep. 272. Ca. 
341. | 

4. An Eſtate being conſiderably mortgaged, was deviſed to A. and 
ſeveral ſpecifick Legacies were left to others. The Overplus is not ſuf— 
ficient to diſcharge the Debt. Quære, Whether the ſpecifick Lega- 

Lid. in S. C. cies ſhall contribute towards Diſcharging the Mortgage before the mort- 

CO" gaged Premiſſes ſhall be affected? For the Covenant to pay the Money 

Legacies ſhall makes it a perſonal Eſtate, and the real Eftate ſhall never be put in 

contribute. Average witÞ the perſonal, 1706. Warner and Hayes, Vin. Abr. Tit. 

bid. * 6 
Deviſe, (A. e.) Ca. 5. P. 442. 

8 8 5. A. deviſes 3400 J. io be laid out by his Executor in Exchequer 

ſome Weight, {nmuties for ninety-nine Years Term, and to be enjoyed by his Wife 
that theſe An- for 


nuities were 
to go to the Children after the Wife's Death, but ſpecially as the Wife is a Purchaſer of the Annuities for her 


Lite by her releaſing her Dower ; and for that Money ordered by Will, or articled to be laid out in an Annuity, 


1s 


— co — — ma 
| * 


Legacies. 553 


* 


S 


6 


for ber Life, ſhe releaſing her Dower, and afterwards to go equally to his is in Equity 


two Daughters B. and C. and bequeaths 1000 J. apiece to B. and C. TE) * 


yable, &c. And per Lord Chan. Cowper, The 3400 J. ſhall have the c Land, and 
— and if there be not Aſſets enough to pay the other Lega- conſequently 


cies, they muſt be loſt. Trin. 1710. Burridge and Br adyl, 1 W. Try De. 
Rep. 127, | | 


viſe, and not 
| s | a pecuniary 

Legacy; and it is therefore to be preferred before a pecuniary Legacy (a). Bil. 
(a) Note; The Authority of this Decree was queſtioned by Lord Chan. Parker, Trin. 1719. in the Caſe of 
Hinton and Pinke, his Lord/>ip ſaying, he could not come into Lord Coxper's Reſolution, Jide 1 Will. Rep. 
The Legatee of 1500 J. to be laid out in the Purchaſe of Lands, has not a Right to the 
1500 J. in Specie ; indeed if the Money in /ach a Hand were deviſed, this would be a ſpecifick Legacy. A 
ſpecifick Legacy is where by the Aſſent of the Executor the Property of the Legacy would weſt. Per Lord C. Parker, 
Trin. 1719. in the Caſe of Hinton and Pinke, 1 Will. Rep. 540. and his Lord/vip aſked if it were poſſible, 
ſuppoſing there were 1500 J. of the Teſtator's Money lying upon the Table, that the Plaintiff the Legatee 
ſhould ſay, I have a Right to this very Money in Specie ; and if not, then it is no /pecifick Legacys Mia. 


1.— 


6. The Caſe may ſo happen, that a ſpecifick Legacy ſhall be charge- 
able with the Payment of a pecuniary Legacy ; as if a Man deviſes his 
perſonal Eſtate at D. to B. and his perſonal Eſtate at E. to C. and then 
gives 3001, Legacy out of his perſonal Eſtate, and dies, leaving no other 
perſonal Eſtate than at D. and E. the 3o0/. muſt come out of the 
Eſtate at large in both Places. Per Lord Chancellor (a), Mich. 17 14. (a) But pecu- 
in the Caſe of Sayer and Sayer (b), Prec. in Chan. 393. niary Legatees 


ſhall have 20 
Aid of the ſpecific Legatees, eſpecially if the pecuniary Legacies are deviſed generally and at large, «vithout ſaying 
out of his perſonal Eſtate, and the Teſtator dies leaving no other perſonal, or out of all his perſonal Eſtate what- 
ſover, or Words to that Effect. 16:7. (6) Vide 1 Vol. Abr. Eg. 200. Ca. 9. 


7. If a Man by his Will gives ſeveral /pecifick Legacies, and de- 
viſes the Reſidue of his Eſtate to B. and his Circumſtances vary ſo 
that the reſiduary Part becomes very inconſiderable, yet the reſiduary 
Legatee muſt content himſelf with it, and ſhall have no Aſſiſtance 
from the ſpeciſicł Legatees. Per Lord Chan. Coteper, (who ſaid it had 
been ſo held ſeveral Times in his Court). Eoft. 1715. in the Caſe 
of Linguen and Souray, Prec. in Chan, 401. 

8. F. S. had a Wife and three Sons, and having a per/onal Eſtate 
of 20,000 /. by Will gave 3000 J. apiece to his two younger Sons, and 
the Surplus to his eldeſt, and made his Wife Exccutrix and Guar- 
dian to his Children, who were then all Infants. The Bulk of his 
perſonal Eſtate conſiſted in Stocks. Afterwards the Wite married L. 
who converted great Part of 7h:s Eſtate, and went beyond Sea; and 
the two younger Sons brought a Bill for their 3000 /. Legacies. And 
Lord Chan. Cowper directed the Maſter to take an Account of what 
was the clear perſonal Eſtate of the Teſtator at his Death, and it con- 
fiſting but of few Items, his Lordſhip was of Opinion that the Teſta- 
tor muſt at the making of his Will know what his Surplus would 
amount unto after his Debts and Legacies paid; and that 8 
Surplus as a Legacy to his eldeſt Son; wherefore his Lordſhip declared 
that it ought to be looked upon as ſuch, and directed the Maſter to 
compute Intereſt as well for what was the Surplus of the Teſtator's 
perſonal Eſtate at his Death, for the eldeſt Son, as for the two Legacies 
of zoo l apiece to the younger Sons, and if any of the three Sons 
had received any Part of their Father's perſonal Eſtate, the other two 
were in the firſt Place to receive as much, ſo as to put them all upon 
an equal Foot; and afterwards all the three Sons were to receive Pari 
Paſſu in reſpect of the Value of the Surplus given to the eldeſt, which 
was to be taken as a Legacy, and in regard to the Legacies of zoo]. 
each to the two younger Sons. Hil. 1715. Dyeſe and Dyoſe, 1 Wl. 
Rep. 305. : 
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If the Executors of a Freeman of London prove inſolvent, ſo 
that a Loſs happen to the Eſtate, it ſhall be born out of the Te/ta- 
mentary Part only. Per Lord Chan. Cowper, Trin. 1715. in the 
Caſe of Read and Duck, Prec. in Chan. 409. | 

10. J. S. gives Legacies by his Will, and other Legacies by his Co- 
dicil, and the Lands are charged with the Legacies in the Will only, 
the Codicil not being atteſted by any Witneſs. His Honour decreed 
that the Legatees in the Will ſhould be paid out of the real Eſtate, 
and if that ſhould be deficient, they muſt as to the Surplus come in 
Average with the Legatees in the Codicil, to be paid out of the fer- 
ſonal Eſtate; and there being admitted to be a Deficiency, that the 
Land ſhould be forthwith ſold to prevent a greater Deficiency; but 

(a) Yide Hin- that the fpecifick Legacies muſt be all paid, and not (a) abate in Pro- 
ton and Pinke. portion. But that Charities deviſed, tho' preferred by the Crvil Lay, 
The Teftatrix Ought to abate in Proportion; for they are but Legacies, Egft. 1718. 


having be» Maſters and Maſters, 1 Will. Rep. 421, 422. 


ueathed 
I J. for a Monument for her Mother, it was objected, That that ought not to abate in Proportion, this being 


a Debt of Piety for the Memory of her Mother, from whom the Teſtatrix received the greateſt Part of her 
Eſtate. And to this the Cour? inclined, but however reſerved that Point. id. 423. 


11. As all the Legatees are on a Deficiency of Aſſets to be paid in 
Proportion, ſo if the Executor pays one of the Legatees, yet the reſt 
ſhall make him refund in Proportion; nay, if one of the Legatees 
get a Decree for his Legacy, and is paid, and afterwards a Deficiency 
happens, the Legatee who recovered (hall refund notwithſtanding, in 
Imitation of the Spiritual Court, where a Legatee recovering his Le- 

% Vids gacy, is made to give Security to refund in Proportion, if, &c, (6) 
4 - 7 26 Per Sir Joſeph Jekyll Maſter of the Rolls, Micb. 1718. Anon. 1 Will. 
; Rep. : 

* if the Executor had at irt enough to pay all the Legacies, 
and afterwards by his waſting the Aſſets, occaſions a Deficiency, the 
Legatee who has recovered his Legacy has certainly the Advantage of 
his /egal Diligence, which the other Legatees neglected by not bringing 
their Suit in Time, before the Waſting of the Executor ; whereas, if 
they had commenced their Suit, they might have met with the like 
Succeſs. Et Vigilantibus non Dormientibus jura ſubventunt, Ibid. 

13. Bill by an Executor againſt a Legatee to refund a Legacy vo- 
luntarily paid him by the Executor, the Aſets falling ſhort to ſatisfy 
the Teſlator's Debts, Decreed that the Detendant ſhould refund to the 
Plaintiff, and that an Executor may bring a Bill againſt a Legatee to 
refund a Legacy voluntarily paid, as well as a Creditor ; for the Execu- 
tor. paying a Debt of the Teſtator out of his own Pocket, ſtands in 
the Place of the Creditor, and has the ſame Equity againſt the Le- 
gatee, to compel him to refund, contrary to the Opinion in 2 Vent. 
358. Noell and Robinſon, and 2 Vent. 360. Hodges and Waddington. 
Per Sir Joſeph Jekyll Maſter of the Rolls, Eaſt. 4 Geo. Davis and 
Davis, Vin. Mr. Tit. Deviſe, (Q. d.) Ca. 35. P. 423. 

14. As there is a Benefit one Way to a ſpecrfick I egatee, as that he 
ſhall not contribute to the Loſs of a pecuniary Legatee, ſo there is an 
Hazard the other Way; for if ſuch pcie Legacy (being a Leaſe) 
be evicted, or (being Goods) be loſt or burnt, or (being a Debt) be loſt 
by the Inſolvency of the Debtor, in all theſe Caſes ſuch ſpecifick Le- 

atee ſhall have no Contribution from the other Legatees, and there- 
fore ſhall pay no Contribution towards them. Per Lord Chan. 
Parker, in the Caſe of Hinton and Pinke, Trin. 1719. 1 Will. Rep, 
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15. If a Freeman of London dies without Iflue, his Wife is intitled 
by the Cuſtom to the Moiety of her Huſband's perſonal Eſtate in 
Value, but not in Specie. If ſuch a Freeman makes his Will, and 
diſpoſes of his whole Eſtate, without any Notice of the Cuſtom, and 
gives ſeveral ſpecifick Legacies and ſeveral pecuniary Legacies, and de- 
viſes the Refiduum to A. and the Widow waives her Legacy, and 
claims a Moiety of his per/onal Eſtate by the Cuſtom, if the Refiduum 
be ſufficient to, anſwer her Moiety, her Share ſhall be taken out of the 
Reſiduum; but if that fall ſhort, then the pecuniary Legatees ſhall 
abate in Proportion; and if the Refiduum and pecuniary Legacies be 
ſufficient to anſwer her Moiety, the /þec:ifick Legatees ſhall not be 
brought in to contribute, but enjoy their Legacies entire. Per Par- 
ker C. Trin. 5 Geo. Kitſon and Robins, Vin. Abr. Tit. Deviſe, (Q.d.) 
W435. 7.43% 
16, J. S. bequeathed ſeveral pecuniary Legacies, and (int al) gave 
1500 J. to his eldeſt Son, In Truſt to lay it out in a Purchaſe of Lands 
in Fee, and to grant a Rent-charge of 50 J. per Annum thereout to M. 
his Daughter for her ſeparate Uſe; but that if the Teſtatrix's eldeſt Son 
{ſhould refuſe or nelect to lay out 1 500 J. in the Purchaſe of Lands, and 
grant this Rent-charge, then he to have but 5007. of the Money, and the 
remaining 1000 J. to be laid out in the Purchaſe of an Annuity, as far 
as it would go, for the ſeparate Uſe of M. There being a Deficiency 
of Aſſets, the Queſtion was, Whether the 1500 J. Legacy, or at leaſt 
the 50 J. a Year Annuity, ſhould abate in Proportion? Lord Chan. 
Parker agreed that this 1500 J. Legacy ſhould be taken as Land, but 
that the Legatee of the 1 500. cannot ſay he has a Right to the 1 5001. 
in Specie; if the Money in ſuch a Hand were deviſed, this would be 
a ſpecifick Legacy. A ſpecifick Legacy is where by the Aſſent of the 
Executor the Property of the Legacy would veſt ; and if upon Suppo- 
ſition that 1 500 J. of the Teſtator's Money was lying on the Table 
the Legatee cannot ſay, I have a Right to this very Money in Specie, 
it is no ſþecrfick Legacy. That the Will ſaying, that in Caſe of the 
Son's refuſing or neglecting to make this Purchaſe, then he is to have 
but 500 J. of the 1500/. and M. the remaining 1000 J. therefore 
his Lordſhip took M. to be a Legatee for 1000 /. which is to abate 
in Proportion, and as far as it will go to be laid out in an An- 
nuity for M. for her Life, and for her ſeparate Uſe. And his Lord- 
ſhip ſaid, that he could not come into the Reſolution of Lord Chan. 
Cowper, in the Caſe of Burridge and Bradyl (a). Trin. 1719. Hin- w_ w Fe 
ton and Pinke, 1 Will. Rep. 539. * . 
17. (b) J. S. ſeiſed in Fee of Lands, and alſo of ſome Copyholds, DG 
which he had not ſurrendered to the Uſe of his Will, and being in- Raule, that if 
debted by Bond, in which his Heirs were bound, by his Will deviſed one gives a 
his Freehold Lands to B. in Fee, without charging them with e 
Debts and Legacies, and gave his Copyhold Lands to C. in Fee, In Horſe or a 
Truſt to ſell to pay his Debts and Legacies ; and having given a Le- 133 and 
gacy of 500 J. to D. died, leaving E. his Executor. D. brought his Foun NN 
Bill for his Legacy. And Lord Harcourt decreed that as to ſo much 560 ,. to B. 
of the perſonal Eſtate as was exhauſted by the Bond Debt, D. ſhould 333 10 
ſtand in the Place of the Bond Creditor againſt the Land, and that pay both, fllt 
the Freehold Eſtate ſhould be liable, in Default of perſonal Aſſets, to the __—_ i 
pay the Legacy. But upon Appeal, Lord Parker (having taken Time 1 


to and have his 


6 ; whole Le- 
ey; for were the Executor to make him contribute towards the pecuniary Legacy, this would be pro tanto 
to make ſuch /p-ciick Legatee buy his Legacy, againſt the manifeſt Intention of the Teſtator ; and if a /þcci- - 
fick perſonal Legatee ſhall not contribute towards a pecuniary Legacy, much lefs ſhall a /pecifick Deviſee of 


Land. That in the preſent Caſe, the Teftator had appointed a Fund for the Payment of tlie Legacies, a . 
, the 
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the Copyhold to conſider of it) reverſed that Part of the Decree; for tho' Equity 


ndern and will marſhal Aſets in Favour of a Legatee as well as of a ſimple Con- 


failed for want fr af? Creditor, yet every Deviſee of Land is a ſpecifick Legatee, and 
of a Surren ſhall not be broken in upon, or made to contribute towards a pecuni- 
Ger, the Com- ary Legacy; and had the Teſtator deviſed the 500 J. to A. and a Term 


if | 
would be, that of five hundred Years to B. without leaving Aſſets to pay the 500 J. 


the Fund fail- ſtill the ſpeciſicl Legatee of the Leaſe ought to prevail, without con- 
cd muſt alſo tributing towards the pecuniary Legatee ; and if ſuch pecuniary Lega- 


fail. Indeed tee ſhall not break in upon a ſpecifick Legatee of a Term, a fortiori 


22 he ſhall not diſappoint the Will as to a Deviſe in Fee, which is more 


eleft to have to be favoured than a Deviſe of a Term, in regard it is with more 
his Debt out TN; Aiculty that a Court of Equity in any Caſe breaks in upon, or 
of the Aſſets . 
in che Hands charges, @ real Eſtate (a). Mich. 1720. Clifton and Burt, 1 Will. 
of the Heir or Rep. 678. | | 

of the Devi- | 

fee, but in ſuch Caſe the Heir or Deviſee ſhould have Relief, wiz. to ſtand in the Place of the Bond Creditor, 
and reimburſe himſelf out of the perſonal Eſtate. Per Lord Chan. Parker, ibid. 679, 680, 

(a) Note; The Decretal Order in the Caſe of Hern and Merrick (b) was produced, whereby it appeared that * 
Lord Harcourt did not then determine this Point, but reſerved it for farther Conſideration. bid. 681. 
(5) 1 Will, Rep. 201. 


18. The Teſtator having two Sons and a Daughter, by Will gives 
2000 J. apiece to his Sons, and 2000 J. to his Daughter, payable at 
twenty-one, or Marriage, Proviſo, That if Aſſets ſhall fall ſhort, til! 
the Daughter ſhall be paid her full Legacy, and that the Abatement 
ſhall be born proportionably out of the Sons Legacies only. The 
Teſtator leaves Aſſets to pay all the Legacies, but the Executrix (the 
Teſtator's Wife) waſted them, and by that Means a Deficiency hap- 
pened. Decreed per his Honour, that in this Caſe the Daughter ought 
to abate in Proportion, But on Appeal to Lord Chan. Parker this 
Decree was reverſed ; and decreed the Daughter to have her full Por- 
tion, and the Abatement (on Account of the Deficiency of Aſſets) to 
be made out of the Sons Legacies. Mich. 1720. Marſh and Evans, 
1 Hill. Rep. 668. | 
19. F. S. ſeiſed of an Eſtate in Fee, which he had mortgaged for 
500 J. and poſſeſſed of a Leaſchold, deviſed the former to his eldeſt 
Son in Fee, and the latter to M. his Wife, and died, leaving Debts, 
which would exhauſt all his perſonal Eſtate, except the Leaſchold 
given to M. 'The Queſtion was, Whether there being (as uſual) a 
Covenant to pay the Mortgage Monies, the Leaſehold Premiſſes de- 
viſed to M. ſhould be liable to diſcharge the Mortgage? His Ho- 
nour (after taking Time to conſider of it, and being attended with 
Precedents) decreed that as the Teſtator had charged his real Eſtate by 
this Mortgage, and alſo /þec:jically bequeathed the Leaſchold to his 
Wife, the Heir ſhall not diſappoint her Legacy, by laying the Mort- 
gage Debt upon it, as he might have done had it not been /pecrfically 
deviſed; and tho' the mortgaged Premiſſes were alſo ſpecifically given to 
the Heir, yet he muſt take them cam were, as probably they were in- 
(c) 75 128 tended ; and that by this Conſtruction (c) each Deviſe would take Effect. 
i Hill. Reg. And that this Reſolution did not in the leaſt interfere with that of 
403- Clifton and Birt, becauſe in the latter there was no Mortgage, Jil. 
1720, Oneale and Meade, 1 Will. Rep. 693. 
1 Will. Reg. 20. A, deviſes his real and perſonal Eſtate to his four Daughters, 
m %% and their Heirs, Executors and Adminiſtrators. One of the Daughters 
but differently died. Decreed that her Share ſhall go in the ſame Manner as a real 
ſtated. Vide Eſtate to the ſurviving Daughters. Per Lord Chancellor, who cites 


5 % Work. it as the Caſe of Blackwell and Dry, Trin. 1721. Prec. in Chan, 


567. 
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21. J. S. gave 60/. apiece to his Executors for theit Care ind | 


Pains, and 3 J. apiece to the Poor of three ſeveral Pariſhes, and 50. 
apiece to his Servants, and at the End of the Will, apprehending, as 
he faid, there would be a conſiderable Surplus of his perſonal Eſtate, 
gives further Legacies. After this he makes a Codicil, whereby he 
gave ſeveral other Legacies, and provided thereby that if a Deficiency 
ſhould happen, then 200 J. given by his Will for rebuilding a Chapel 
for St. John's College in Cambridge ſhould not take Effect, but only 
ſo much as ſhould be thought neceſſary ſhould be laid out in beauti- 
fying the old Chapel there, There happened to be a great Deficiency 
of Aſſets by reaſon of the Fall of South-Sea Stocks. Upon which 
it was decreed per his Honour, that the Legacies given at the latter 
End of the Will being upon a Preſumption that there would be a Sur- 
lus, and there happening to be none, the former Legacies in the Will 
ſhould be preferred, and thoſe in the latter End ſhould be loſt, and 


alſo the Legacies in the Codicil ſhould abate in Proportion; and that (a) ide Ar 


the Charity Legacies (a), being but Legacies, muſt abate in Propor- — 2 


Tate and 


the Preference to all others. But with reſpect to the 3 J. given to the —— _ 
Her! 


Maſters. 


tion, notwithſtanding that by the Civil Law Charity Legacies have 


Poor, Cc. theſe the Court looked upon as Part of the Funeral, and 
as Doles at the Funeral, and therefore held that no Abatement ought 


to be made out (of them; but the Legacies of 5 /. apiece given to the 


Servants were to abate in Proportion. Eaſf. 1722. Attorney General 


and Robins, 2 Will. Rep. 23. 


22, Where ſeveral Legacies are given out of Bonds, Secutities, &c. 
and theſe fall deficient, there ſhall be an Abatement amongſt them 
only, and not affect other Legatees; where there are ſeveral pecuniary 
Legatees they muſt abate in Proportion, but no ſpecifick Legatee, 
except in Caſe of his Legacy. Per his Honour, Hil. Vac. 1723. 
Anon. Vin. Abr. Tit. Deviſe, (Q. d.) Ca. 39. P. 424. 3 

23. Specifick Legacies were left to A. to be paid him after the Death 
of B. the Executrix. Decreed per Cur, That B. ſhould give Secu- 
rity that the ſpecifick Legacies ſhould be paid after her Death. Eaſe. 
10 Geo. 1. Burdett and Young, 2 Mod. Caſes in Law and Eg. 93. 
Affirmed in Dom, Proc. Ibid. 94. 5 - 

24. The Teſtator deviſed ſeveral ſpecifick Legacies to ſeveral Pers 
ſons, and in particular he deviſed ſpecifick Legacies to each of his 
Grandchildren, to be paid at their reſpective Ages of twenty-one, or 
Days of Marriage; and by a ſubſequent Clauſe in his Will, he ap- 
points that all the Legacies thereby deviſed, ſhould be paid within one 
Year after his Deceaſe, The Grandchildren, tho' under Age and un- 


married, exhibited their Bill, and inſiſted, That by Virtue of this laſt 


Clauſe their Legacies ought to be paid within a Near after the Death 


of the Teſtator. Per Cur”, The ſubſequent Clauſe in this Will, which 
ſeemingly contradicts the Payment of the Legacies to the Grandchil- 


dren in Point of Time, muſt be conſtrued ſo as it may not be repug- 
nant to any Former Clauſe in the ſame Will; and therefore that laſt 
Clauſe muſt only relate to the other ſpecifick Legacies given to the 
other Legatees, and not to the Legacies deviſed to the Grandchildren. 
Trin. 11 Geo, 1. Adams and Clarke, 2 Mod, Caſes in Law and Eg. 1 54. 

25. J. S. poſſeſſed of a Term for Years, and a Fortune in Money, 
made his Will, and left all his Children pecuniary Legacies, payable af 
different Times ; and after the Deceaſe of his Wife, he deviſed one Moiety 
of the Term to his Son B. and the other Moicty to his Son C. And 
then came this Clauſe : * And i any of my Children die before their 
« Portion becomes payable, then that to fall equally between my Wife and 
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e the ſurviving Children.” B. died in the Life-time of the Wife. 
The Queſtion was, Whether his Moiety of the Term ſhould be divi- 
ded among the Wife and the ſurviving Children? It was reſolved by 
Lord Chan. King, That as in common Parlance Portion is not ſaid of 
a Term, and there being pecuniary Legacies on which it may ope- 
rate, the Word (payable) ſhall be applicable to and be confined to 
that; this Contingency of the Wife's dying, might happen when the 
Sons were very old, and long after the Money became payable ; and 
the Sons, by this Contingency hanging over them, could not diſpoſe 
of their Intereſt for the Advantage, or perhaps the Neceſſities of their 
Families, which would therefore be to their Prejudice, which could 
not be ſuppoſed to be done by a Father. Eaſt. 11 Geo. 1. Richards 
wes and Cock, Select Caſes in Chan. 12. a 

the Executor 26. If an Executor pays beyond Aﬀets, he cannot make the Lega- 


by bis — tee refund. Trin, 172 5. Coppin and Coppin, 2 Will. Rep. 291, 296, 
ill prayed to | 

be Laws + the Legacies which thro' Miſrepreſentation he had paid, the Aſſets being beyond Sea. But Lord Xing 
taking Notice that no Fraud or Miſrepreſentation appearing to have made Uſe of by the Legatees, to 
whom theſe Payments had been made, and there being much more Reaſon to think that the Executor was 
better informed concerning the Teſtator's Circumſtances than the Legatees, his Lordſbip would order no Refunding 
or Coſts on either Side, it being a hard Caſe. Jbid. 296, 297. 


27. FJ. S. on the Marriage of M. his Niece with B. by Articles 
agreed, that he would at the Time of his Death leave*3o J. a Year n 
Lands to the Heirs of the Body of the ſaid M. by B. and 70 their 
Heirs, provided, that if there ſhould be more than one Child of the 
Marriage, then J. S. ſhould be at Liberty to diſpoſe of this 30 J. per 
Annum to ſuch of the Children of M. as he ſhould think fit; and in 
the Beginning of the Articles it was ſaid, to be for the better Advance- 
ment of the ſaid B. and M. his intended Wife, and the Iſſue of the 
Marriage. Afterwards J. S. makes his Will, and thereby deviſes an 
Eſtate to his younger Niece D. and adds, That if the Eftate given 
* to D. ſhould prove of greater Value than what he had before given t9 
* his Niece M. then ſo much ſhould be taken from his Niece D. and be 
e refunded to M. as ſhould make them equal.” Objected, That what 
M.'s Children were intitled to by the Marriage Articles could not be 
taken as given to M. But Lord Chan. King held clearly, that what 
by the Marriage Articles was provided for the Children of M. ought 
to be looked upon as Part of the Proviſion for M. and as done for her, 
ſince it was doing that for her Children, which otherwiſe ſhe or her 
Huſband would have been obliged to do themſelves. Hil. 1725. 
Thomas and Bennet, 2 Will. Rep. 341, 343. | 
3 Will. Ry. 28. F. S. deviſed 6000 J. South-Sea Annuities to A. B. and C. to 
384. * be laid out in Land, and ſettled on A. for Life, &c. And by Codi- 
. _— cil three Days after, taking Notice of this Deviſe, gives 1200 l. to be 
at the Rolls, laid out in Land, to the ſame Uſes, and makes A. Executor. F. S. 
2 dy a left conſiderable perſonal Eſtate, but had only 5360 J. in Annuities 
ſerved, Firſt, at the Time of making of the Will.  Decreed at the Rolls, and af- 
That tho firmed by Lord Chan. Talbot, that nothing paſſed more than J. S. had 
fpecif cp in South-Sea Annuities, Mich. 173 5. Aſbton and Aſhton, Caſes in Eg. 


ſome Reſpects Temp. Talbot 1 52. 

the Advan- | 

tage of thoſe that are pecuniary, ſo as to be paid in toto, and not in Average, on a Deficiency of Aﬀets; yet in 
other Reſpects they are diſtinguiſhed to their (a) Diſadvantage from pecuniary Legacies ; as ſuppoſe they ſhall 
have been 14% or aliened by the Teſtator in his Life-time, they muſt then fail in toto. Bid. 385. 

(a) Vide the Caſe of Hinton and Pinke, P. 554. Ca. 14. 


29. A. bequeathed 500 J. Bank Stock to B. and 500 J. Bank Stock 
to C. whereas he had only 500 J. Bank Stock in the whole. It was 
inſiſted that the Teſtator probably intended to buy another 500/. on 

I | Stock, 


. 
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Debts and Legacies to anſwer both 5oo J. both ought to be made good 
out of the Eſtate, And Lord Hardwicke was either of the ſame 


Stock, and. that there being Aſſets left ſufficient over 8 all 


n 


Opinion, or decreed accordingly. Vin. Abr. Tit. Deviſe, (Q. d.) by y. 2 
4 of Note to Ca. 1, P. 418. „ 


mis was about Michaelmas-or Trinity Term 1738. Jbid. | 


30. Where a Legacy is given to Executors for Care and Pains, it is 
wrong that that Caſe ſhould receive a different Determination from the 
Caſe of a Legacy being given to Executors generally, in which it is 
admitted that the Executors ought to abate in Proportion with the 
other Legatees; and where a Legacy is given to Executors generally, 
it is underſtood to be for their Care and Pains; and when theſe Words 
are expreſſed in the Will, declaring that the Legacy is given for their 
Care and Pains, they are rather the Words of the Drawer of the Will, 
than the Maker of it ; for which Reaſon, the making a Difference be= 
tween one Caſe and the other, would be to make a Diſtinction on too 
flight a Foundation; and tho' the Bequeſt is expreſſed to be for Care 
and Pains, yet till it is but a Legacy which muſt proceed from the 
Bounty of the Teſtator. It is not to be conſidered as a Debt or Con- 
tract, for the Care and Trouble of the Executor is only the Motive on 
which the Teſtator exerciſes his Bounty by way of Legacy ; and let the 
Motive or the Bounty be what it will, whether paſt and executed, 
or future and executory, it is all the ſame; an Executor, when he proves 
the Will, may be ſuppoſed in ſome Meaſure to know the State of the 
Teſtator's Affairs; and if he does prove the Will, he takes the Legacy 
ſubje& to the Contingency of abating, in Caſe the Eſtate proves defi- 
cient. Eaſt. 1741. Herne and Herne, Barnard. Rep. in Chan. 435, 


430. 


(C) Of the Time of Payment of a Legacy. 


15 1 a Legacy be given to an Infant to be paid at his Age of twenty- 

one, and the Executor to pay Intereſt for it until it become 
payable; if the Infant die fore twenty-one, it is due preſently to 
the Executor or Adminiſtrator of the Infant; but if no Intereſt was 
to be paid for it, then it ſhall not be paid until ſuch Time as the In- 
fant would have come to twenty-one in Caſe he had lived, becauſe 
there it is a Benefit the Teſtator intended to the Executor by keeping 
it in his Hands; but in the other Caſe it could be none, when Intereſt 
was payable. Hil. 1680. Anon. 2 Freem. Rep. 64. 

2. If a Legacy be given to a young Girl when ſhe marries, and ſhe 
marries before ſhe is Vir: Potens, ſhe ſhall not have it, for it muſt be 
intended a compleat Marriage. Per Wright Lord Keeper, Hil. 1700. 
in the Caſe of Yates and Fettyplace, 2 Freem. Rep. 244. 


that he was 


informed that this was fir at the Rollt, and after that Lord Hardwicke held or decreed accordingly z and that 


3. A perſonal Legacy ſhall be paid preſently, tho the Child dies 


before the appointed Time. Per Lord Keep. Wright, Eaſt. 1702. in 
the Caſe of Brewen and Brewen, Prec. in Chan. 196. 


4. J. S. by Will gives certain Lands to be fold for the Payment of 


his Debts, and the Refidue be gives to M. his Wife for Life, and after 
her Death to T. his Son, his Heirs and Aſigus for ever; provided, 
that if T. ſhould depart this Life without Iſue of his Body, then he 
gave to his two God-Daughters (the Plaintiffs) 200 J. to be equally di- 
vided between . and paid out of the Eſtate laſt mentioned within ſix 

Months 


1 Will. Reg. 
198.— ' 
2 Vern. 686. 


. 
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Months after the i of the Survivor of his ſaid Wife and his Son 
T. by ſuch Perſon as ſhould inherit or enjoy the ſame ; and for Non- 
payment thereof” he gave the Eſtate to his ſaid Goll-Daughters Jor Pay- 
ment thereof. The Teſtator dies, and his Widow dies. T. enters upon 
the Lands laſt mentioned, and leuies a Fine, and ſettles the Lands upon 
his Wife for a Jointure, and his Heirs by ber; and for want of ſuch 
Iſſue, to his own right Heir; and he having one Child, a Daughter, 
by that Marriage, he by Will gives the Eſtate to his Wife S. and her 
Heirs, after the Death of his ſaid Daughter, and then dies, leaving 
his Wife and one Daughter living ; and then the Daughter dies, And 
S. the Widow, having the Land for her Life by the Settlement, and the 
Inheritance thereof by the Will of T. ſhe afterwards marries Defen- 
dant, by whom ſhe had Children, and then ſhe dies, and the Defen- 
dant enjoys the Land by the Curteſy of England. The Bill was for a 
Satisfaction of the 200/, And the Queſtion was, Whether the Legacy 
was payable by reaſon T. left Iſſue at his Death, or whether it did not 
become payable at any Time upon the Failure of Iſſue of T.? And Lord 
Keep. Harcourt was of Opinion, That the Legacy was not payable ; 
taking the Meaning of the Words of the Will to be, that if 7. ſhould 
have no Iflue living at his Death, then to. be paid ; for that the Teſta- 
tor having limited it to be paid in ſix Months after the Death of the 
Survivor, which, if it ſhould be interpreted to be paid upon the, Fai- 
lure of Iſſue of T. that might be many Years after; but told the 
Plaintiffs, that as the Eſtate. was deviſed for Payment of the Debts, 
they might and ſhould have the Liberty to bring an Ejectment and try 
it, and he would retain the Bill in the mean Time. An Ejectment 
was brought to try it at the Aſſizes, but the Plaintiffs would not pro- 
(a) This Pe- ceed (a). Eaſt, 11 Ann. Nicholls et a and Hooper, Vin. Ar. Tit. 
ee Deviſe, (G. d.) Ca. 29. P. 402. cites it as from a MS. Rep. 
in Dom. Proc, 5. I give all my perſonal Eſtate to my Wife, and to both my 
bid. * Grandchildren 100 /, apiece if they arrive at the Age of twenty-one 
Fears, or Marriage.” Theſe Legacies are payable at twenty-one, or 
Marriage, and is not to wait the Death of the Wife. Eaft, 10 Geo. 1. 
Burdet and Young, 2 Mod. Caſes in Law and Eg. 93. | 
6. J. S. bequeathed 100 l. to A. payable at twenty-one, and in the 
mean Time A. to have the yearly Sum of „ Which did not 
amount to the Intereſt of the Legacy given to him. A. died before 
twenty-one, and the Queſtion was, Whether the Executors of 4. 
ſhould be paid this Legacy preſently, or wait until ſuch Time as A. 
would, if he had lived, have attained twenty-one? And Lord Chief 
Juſtice Raymond, Sir Foſeph Jekyll Maſter of the Rolls, and Lord 
Chief Juſtice Eyre, held unanimouſly (after Time taken to conſider of 
% 217711, it) That the Executors of A. ſhould (5) wait for their Legacy till ſuch 
Rep. 478. Time as their Teſtator ſhould, in Caſe he had lived, have attained 
— twenty-one, it being unreaſonable that A. s Executors, ſtanding in his 
the Diſtinction Place, ſhould be in a better Condition than A. himſelf would have 
2 been, had he been living; and that it was to be preſumed that J. S. 
1 hag made a Computation of his Eſtate, and conſidered when the fame 
Adniniftrators wenld beſt bear and allow of the Payment of this Legacy ; and that 
2 there could be no Reaſon. given why an uncertain Accident ſhould 
the Day of accelerate the Payment of this Legacy before the Time which was at 
— 1 firſt intended for that Purpoſe (c). Hil. 172 5. Cheſter and Painter, 
. Appeal to the King in Council from a Decree in the Court 


92 tes i tap: of Chancery in the Iſland of Antigua, 2 Will. Rep. 33 5, 3 37. 


Reſplution 2 Vern. 94, 199. but 1 Lev. 277. Lady Lodge's Cale cont”, 


4 7. A 


. 
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7. A Deviſe was In Truſt that the Deviſees ſhall have the Profits 
of the Land when they come of Age; they have a Right to it in 
their Minority, at leaſt to ſo much thereof as may be ſufficient for 
their Support and Maintenance; and what is not then paid, ſhall go to 
their Adminiſtrators. Mich. 11 Geo. 1. Bateman and Roach, 2 Mod. 
Caſes in Law and Eg. 104. | | = 
8. J. S. deviſed ſeveral ſpecifick Legacies to ſeveral Perſons, and in 
particular he deviſed ſpecifick Legacies to each of his Grandchildren, 
to be paid at their reſpective Ages of twenty-one, or Days of Marriage, 
which ſhould firſt happen; and by a ſubſequent Clauſe appoints, that 
all the Legacies thereby deviſed, ſhall be paid within one Year after his 
Deceaſe (a). Per Cur', The ſubſequent Clauſe in the Will, which (e) The, 
ſeemingly contradicts the Payment of the Legacies to the Grandchil- ogg 
dren in Point of Time, muſt be conſtrued ſo as it may not be repug- under trventys 
nant to any former Clauſe in the ſame Will; and therefore that 4% b, and an. 
Clauſe muſt only relate to the other ſpecrfick Legacies given to the other — their 
Legatees, and net to the Legacies deviſed to the Grandchildren, Trin. Bill, and in- 
11 Geo. 1. Adams and Clerke, 2 Mod. Caſes in Lato and Eq. 1 54. 8 
9. A. by Will gives a Legacy to his Son B. at twenty-one, and if he their Legacies 
died before, then to go over to C. and D. (two other Children). — * * mo 
Teſtator dies, and B. dies before twenty-one, And the Bill is brought Pn Va Wc: 
by C. and D. (who are alſo Infants) for this Legacy. And the Queſ- 
tion was, Whether this Legacy ſhould wait 'till B. would have been 
twenty-one (if he had lived), or ſhould be paid immediately? Lord 
Chancellor at the firſt Hearing declared, that if this had been a /ub/lan- 
tive veſted Legacy, and no Clauſe of Survivorſhip or Limitation over, 
it muſt according to the late Authorities have waited 'till B. the Le- 
gatee would have been twenty-one, and would not have been reco- 
verable ſooner by the Executors, becauſe that would be to accelerate 
the Payment ſooner than the Donor intended it ; and it ſeems here C. 
and D. are ſubſtituted only in the Place of the Executors of B. IIis 
Lordſhip thought, that tho' the Legacy is given to B. at twenty-one, yet 
it is a veſted Legacy, and the ſame as if it had been given to be paid 
at twenty-one, all the Legacies to the other .Children being given in 
that Manner; and this ſmall varying of the Expreſſion does not ſuf- 
ficiently ſhew that the Teſtator intended any Difference. But Note; 
And it ſeems this Point is not material to the main Queſtion as to 
Time of Payment over; for whether veſted or not, it was plainly to 
go over upon the Legatee's dying before twenty-one, which happened. 
At another Day his Lordſhip declared, that tho' he could ſee no real 
Difference between a Deviſee over and an Executor or Adminiſtra- 
tor, yet as there was a modern Precedent to the contrary, and that the * eee 
Devi ſee over ſhould be paid preſently, and that the Executor ſhould wer, £0 
wait, Sc. be thought he was bound by that Precedent; and ſaid, that fo 2 Yer. 347. 
long ago as the Time of E. 6. in And. Rep. ſuch a Deviſee over main- _ 3 
tained an Action, &c. And 25 July 1728 his Lordſkip decreed that that 3 
the Legacy ſhould be paid immediately, without waiting 'till B. ſhould Difference 


\ 8 ＋ . Was between 
have been twenty-one. And cited Papworth and Moor, 2 Vern. 283. "take "ata 


Vo L. II. +0 BT =p 

| | * "Dewiſce over, 
for that in Caſe of ſuch a Legacy veſted, and the Legatee died before "twenty-one, there the Executor ſhould 
wait, and not be paid the Legacy till the Legatee would have been twenty-one, if he had lived; becaufe the 
Executor claiming under the Legatee, can be in no better Condition than the Legatee himſelf would have. 
been, Sc. And that the Executor ſhould thus expect, was lately reſolved in a Plantation (5) Cauſe before tho 
Lords of the Council, upon a Reference to the two Chief Juſtices and the Maſter of the Rolls. But it is other- 
wiſe in Caſe of a Deviſe over, for the Deviſee over does not claim or come in un r the Legatee, but his 
Right accrues immediately upon the Contingency happening, wiz. the Death of the firſt Legatce (ore 
twenty one. Lid. | (6) Viz. the Caſe of Chefter and Chrfter, P. 


v7 


MR n;... ñ ex tne — 7 no | 
cen Legarier. 
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(% 2 wit, (Which was in Point), and 1 And: 33. Vin. Abr. Tit. Deuiſe, (G. d.) 
Rep. 478. Landy and Williams (a), Ca. 35. P. 404. | 
Williams, Trin. 1728. S. C. ſtates it, that 7. "£1 to A. 230 J. to B. 21010. to C. (yet an Infant) 210 J. 
and to D. 150 J. all payable at their reſpectiue Ages teuenty one, Froviſo, that if any of the Legatees ſhould 
die before his, her, or ther reſpective Ages of twenty-one, then the Legacy, or Legacies ꝙ him, ber or them; ſo 
dying, ſhould be paid to the Survivors or Survivor of ſuch Legatees. D. and A. attained to twenty. one; and were 
paid their Legacies. . B. died an Infant, and A. and D. who had attained -their Ages of twenty-oue, brought 
their Bill againſt the Teſtator's Widow and Executrix, to have their two Thirds of B's 210 J. paid over to 
them, C. being yet an Infant of about twelve Years old. Lord Chan. Ning, on the Authorities cittd pro Quer, 
wiz, 2 Vern. 199. 1 And. 33. 2 Vern. 28 3. Papworth and Moor, and the Caſe of Chefter and Painter, (P. 
Ca. ) varied the Decree which he had before pronounced, and ordered two Thirds of this 210 J. to be 
paid to Plaintiffs (the Brother and Siſter of the deceaſed Legatee) and gave Intereſt for their two Thirds from 
the Death of the Infant Legatee ; for tho' it was objected, That this being a new Legacy, the Executrix 
ought to have a Year's Time for the Payment of it; yet the Court held, That muſt be intended to be from the 
Death of the Teſtator ; whereas in = Caſe the Teſtator bad been dead 3 Ila. =_ 8 5 
porter adds, by way of Note, That the Rule in Equity ſeems by this Reſolution to be ſettled accordingly, big. 
481.—1 Vol. Abr. Eg. 299. Trin. 1728. Ca. 3. S. C. (as a MS. Caſe) but nor ſo fully report a 


—_  - 


10. Lord Dover by Will dated 14 Fan. 1707, deviſed ſeveral 
Houſes, Ground Rents, &c. both in Poſſeſſion and Reverſion, to 
Folkes et al, Upon Truſt that they and the Survivor of them ſhould 

as ſoon as conveniently they might or could) ſell and diſpoſe of all the 
faid Houſes and Premiſſes to them deviſed, both in Poſſeſſion and Re- 
verſion, for the beſt Price that could be got for the ſame, and out of 
the Monies ariſing by ſuch Sale, or by the Rents and Profits in the 
mean Time, ſhould pay ſeveral Legacies thereby given to ſeveral Per- 
ſons, which are directed to be paid within fix Months after his Death ; 
and after Payment of the ſaid Legacies, and reimburſing the ſaid 
Truſtees their Charges, to put all the Remainder of the Monies to be 
raiſed by Sale of the Premiſſes into five equal Parts or Shares, and out 
of the firſt fifth Part to pay unto the four youngeſt Daughters of his 
Niece Lady D' Avers 10001. apiece at their reſpective Ages of twenty- 
one, or Days of Marriage, which ſhould firſt happen ; and to pay the 
Reſidue of the faid fifth Part to the proper Hands of Lady D' Avers, 
or as ſhe ſhould direct, for her own proper Uſe, and her Receipt 
alone to be ſufficient for the ſame. And to pay another fifth Part to 
his Niece Loy D' Exves, after Payment thereout of 1000 J. apiece to 
her younger Children, in like Manner. And to pay the three other 
Fifths to his three other Nieces, in like Manner. And if any of his 
| faid Nieces ſhould happen to die before any Dividend ſhould be made of the 
Sum or Sums of Money to be raiſed by Sale or Sales, he appoints, that 
all and every the Sum and Sums of Money which ſhould or ought to have 
come and been Fea to his ſaid Nieces, in Caſe they had lived, ſhould, in 
Caſe of their dying, be paid by his Truſtees to and among ft all and every 
the younger Children of his ſaid Nieces Sons and Daughters, in equal 
Proportions, which ſhould be alive at the Time the Dividends are or 
ought to be paid by the Intent of this his Will; the Sums ſo to be divided 
to be paid as ſoon as they are raiſed. In which Diſtribution of the Sums 
of Money intended for his ſaid Nieces, Care is to be taken that the 
younger Children of his ſaid Nieces do only claim and take the Share and 
Part intended for their own Mother, in Caſe ſhe had lived, and no 
ee; and that after ſo much Money was raiſed as would pay the Legacies 
given by him, which were precedent in Point of Payment to the Lega- 
cies intended for his Nieces and their Children, that then and ſo often 
as 1000/1, was raiſed by Virtue of the Truſt aforeſaid, that the ſaid Mo- 
ney ſhould from Time to Time be put out at Intereſt upon Land Secu- 
rity by his Truſtees, or the Survivor of them, and the Monies which 
ariſe and come from the Intereſt thereof ſhould be added to the Princi- 
pal, to the Increaſe of the Suins intended for his ſaid Nieces and their 
3 ; Children 


Children reſpectively. Lord Dover died 5 April 1708. Lady D Ewers | 


died ſoon after, before: any Sale made, or Bill brought for Execution of© 


the Truſt, leaving two Sons and four Daughters, A. B. C. D. E. and F. 
all Infants. Soon after the Death of Lady D' Ewes, Sir R. D' Avers 
and D. his Lady, one of the Nieces of Lord Dover, and all her younger 
Children then living, together with the younger Children of Lady 
DPEwes and others, exhibited their Bill in this Court againſt the 
Truſtees to have the Truſt Eſfate ſold, and that the Money ariſing 
thereby might be divided according to the Directions of the Will. 


And it was decreed (a), that the Eſtate deviſed to be fold, ſhould be ſold (0 28 J 
to the beſt Purchaſer, and the Money to be divided and paid in ſuch Man- 


ner and to ſuch Perſons, and ſubject to ſuch Contingencies, as the Will 
directs. Purſuant to the ſaid Decree, ſeveral Parts of the Truſt Eſtate 
were ſold, and the ſeveral Legacies by the Will given and directed to 
be paid in ſix Months, and alſo the ſeveral Legacies of 1000 J. apiece 
given to the Daughters of the Teſtator's Nieces were all paid. Lady 
D' Avers died inteſtate, leaving eight Children, /c:/', three Sons and 
five Daughters; a great Part of the Truſt Eſtate ſtill remaining unſold. 


The younger Children of Lady D' Avers exhibited (5) their Bill againſt (5) Z. 1726. 


Folkes the ſurviving Truſtee, and the younger Children of the other 
Nieces of the Teſtator, to revive. the former Suit and Proceedings. 


And it was decreed (c), that it be referred to the Mafter to take an Ac- (c) 9 July 
count of the ſeveral Contracts made for the Sale of the Truſt Eſtate, *7*7* 


uant to the former Decree, ſince the Death of Lady D' Avers, 
and of the Times when ſuch Contracts were made, and for what Sums 
reſpectively, and what younger Children of Lady D' Avers and Lady 
D' Ewes reſpectively were alive at the making of the Contracts for ſuch 
Sales, and that one fifth Part of the Money arifing by ſuch Conttacts 
jeſpectively be paid to the younger Children of Lady D' Avers who 
were living at the Time of making ſuch Contracts, and if any of them 
are ſince dead, to their Repreſentatives ; and that one other fifth Part of 
the Monies ariſing by ſuch Contracts reſpectively be paid to the younger 
Children of Lady D' Ewes who were then living, and if any of them 
are ſince dead, to their Repreſentatives ; and that the Truſt Eſtate re- 
maining unſold be forthwith fold according to the former Decree ; 
and that one fifth Part of the Monies ariſing thereby be paid equally 
to the younger Children of Lady D' Avers as ſhall be living at the 
Time of ſuch Sale, and that the other fifth Part be paid to the De- 
fendants the younger Children of Lady D'Ewes, or to ſuch of them 
as ſhall be living at the Time of ſuch Sale; the other Fifths ariſing 
by ſuch Sale to be paid according to the Will of Lord Dover,— 
H. married F. one of the Daughters of Lady D' Exwes. She attained 
her Age of twenty-one 6 Jug 1721, and died in April 1725, leaving 
Iſſue one Son ; and H. took out Adminiſtration to her, and thinking 
himſelf aggrieved by the faid Decree, petitioned to have the Caſe re- 
heard, and infiſted that his Wite's Right was a veſted Intereſt by the 
Death of her Mother Lady D' Ewes, and that he in Right and as Re- 
reſentative of his Wife, is intitled by Virtue of the Will and former 
eee to his Wife's Proportion of her Mother's Share of the Monies 


ariſing and to ariſe by Sale of the Truſt Eſtate. This Cauſe was ſo- 


lemnly argued before King C. aſſiſted by Raymond C. J. and Mr. B. 
Comyns. The Queſtion did ariſe on the Clauſe of Survivor ſhip in the 
Will, ci, If any of my faid Nieces ſhall happen to die before any 
Dividend can be made of the Sum or Sums of Money to be raiſed by 
Sale or Sales of the Houſes and Premiſſes directed to be fold, J appoint 
* that all and every the Sum and Sums of Money which ſhould or ought 
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964 Legacies. 
«. to have come and been paid to my ſaid Nieces in Caſe they had lived, 

*© ſhall, in ſuch Caſe of their dying, be paid by my ſaid Truſtees to and 

* amongſt all and every the younger Children of my ſaid Nieces, Sons 

e and Daughters, in equal Portions, which ſhall be alive at the Time 

* the Dividends are or ought to be made, by the Intent of this my Will ; 

e and the Sums ſo to be divided to be paid as ſoon as they are raiſed.” 

(a) Decreed that the Monies raiſed or to be raiſed by the Sale of the 

(a) Per Mr. Pruſt Eſtate to be equally divided between the younger Children of 


B. Comp us, 


Tho the Lady D' Avers and Lady D'Ewes reſpectively, or their Repreſenta- 
Queſtion- tives, purſuant to the Directions of the Will. Trin. 3 Geo. 2. D' Avers 
N 5 et al and Folkes et al, and Helmes and D' Avers, Vin. Abr. Tit. De- 
Survi vonſhip, viſe, (G. d.) Ca. 36. P. 405. 


et the whole my 

Wil ought to be taken into Conſideration. Lord Dover directs the Truſt Eſtate both in Poſſeſſion and Reverſion 
to be ſold ſo ſoon as conveniently it might or could; fo it is plain he intended the Reverſion ſhould be ſold, and 
not to defer the Sale *till it came into Poſſeſſion, which did not happen *till the Death of Lady Dover, who died 
in 1726, and tho' it may be difficult to tie up the Sale on any preciſe and certain Time, no certain Time being 
fixed by the Teſtator, yet the Court muſt fix ſome reafonable Time or other for the Sale, or ſet ſome Bounds to 
the Truſtees for a Sale, which they ought not to exceed; and he thought the utmoſt Period of the Time for the 
Sale cannot exceed the Time that the Daughters of the Nieces Lady D' Avers and Lady D* Exwes ſhould marry 
or attain their Age of twenty-one, for then their ſeveral Legacies of 1090 /. apiece grow due to be paid out of 
their Mothers Shares. If it were diſcretionary in the Truſtees not to ſell till they thought fit, by delaying the 
Sale they might totally fruſtrate the Will, and not ſell at all. The Children are to take who ſhall be alive at 
the Time the Dividends are, or ought to be made; by the Intent of this Will there is certainly a Difference 
between the Words (are) and (ought), and the Teſtator meant ſome Difference between them, and therefore 
not neceſſary that the younger Children ſhould be alive at the Time the Dividends were actually made, it is 
enough if they be living at the Time they ought to be made; and he thought the Eſtate ought to have 
been ſold ſooner, and conſequently the Dividends ought to have been made ſooner, for they are directed 
to be made as ſoon as the Money raiſed by Sale. He thought Mrs: Helmes being of Age before her Death, 
and a Party to the Bill in 1708 for an Execution of the Truſts in Lord Dover's Will, by that Bill ſhe puts in 
her Claim to her Share, or her Mother's Share, under the Will, and that an Intereſt was veſted in her, and 
conſequently Mr. Helmes, as her Repreſentative, is intitled to her Share. Raymond C. J. ſaid, the Will 
was dark and obſcure, but be thought the Teſtator intended the Truſt Eſtate both in Poſſeſſion and Reverſion 
ſhould be ſold ip a reaſonable Time, and ſuch Time was long ſince lapſed and paſſed, and he did not think it 
neceſſary, in the pre/ent Caſe, to determine or fix any preciſe or determinate Point of Time; he was fure a 
reaſonable Time was already paſt. Whenſoever the Sale ought to have been made by the Intent of the Teſta- 
tor, that was the Time the Dividends ought to have been made; and from that Time became a velted Intereſt 
in the younger Children of the Teſtator's Nieces. And Lord Chan. King was of the ſame Opinion, that 
the Intereſt attached in the younger Children at the Time the Truſt Eſtate ought to have been fold by the 
Intent of the Teltator ; wherefore decreed ut ſupra. 1:4. | | 


Ben, (0) Concerning reſiduary Legatees. 


1 EVISE of the Reſidue of his real and perſonal Eſtate to his 
: Daughters, 'thezr Heirs, Executors and Adminiſtrators. One 
of the Daughters dies in the Life-time of the Teſtator; her Share of 
the Reſiduum ſhall go to the three ſurviving Daughters, as undiſ- 
poſed of. Per Parker C. Trin. 7 Geo. Backwell and Dry, Vin. Abr. 
Tit. Deviſe, (C. e.) Ca. 10. P. 416. 


677% (E) What Legatees ſhall have Intereſt (/) 
and Maintenance. 


IN Caſe of a Legacy, it was admitted that Intereſt was not due 'till 
1 ç6ademanded, and that the Executor or Adminiſtrator ſhould pay 
Intereſt but from the Time of the Demand, et /emble, that if no De- 
mand be proved in the Cauſe, it will be from the Time of the Bill 
exhibited. Eaſt. 1676. Anon, 2 Freem. Rep. 1. | 1750 

2. A Legatee who has 20 Notice of his Legacy till the Executor 
publiſhes it in the Gazette, ſhall have no Intereſt for it. Tin. 1690, 
Knap and Powell, Prec. in Chan. 11, 


7 Es : | Wy 
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3. A Legacy payable at a certain Time, ſhall, notwithſtanding, 

carry Intereſt only from the Time it is demanded, Per Lord Keep, 

Wright,” Eaſt. 1761. Folliſfe and Crew, Prec. in Chan. 161. | 

4. In Caſe of a perſonal Legacy; payable at twenty-one, or Mar- 

riage, the Court has always appointed Maintenance out of the Inte- 2 #reem. Rept 

reſt of it, if not expreſsly limited otherwiſe in the mean Time. Per . E 12 

Lord Keeper, who ſaid he thought ſo. Eaſt. 170. Breuin and — re. te. 

Brewin, Prec. in Chan. 196. | * Ca. 

5. J. S. by Will (amongſt other Legacies) gave 10067. to L. pay- and = 

able at her Age of eighteen, or Marriage, and the Refidue of his per- 2 Ve». 439. 

ſonal Eſtate, and all his real Eſtate, to Truſtees, In Truſt (the per- wag! yy en - 

ſonal Eſtate being firſt inveſted in Land) to ſettle the whole on B. for jan. Ju” 

ninety-nine Years, if he ſhould ſo long live, Remainder to Truſtees, 

during his Life, to preſerve contingent Remainders, Remainder to his 

firſt, Cc. Son in Tail Male, Remainder over in like Manner to C. 

Afterwards by a Codicil he appointed that the 1000 J. given by tl.e 

Will to L. ſhould be made up 6000 J. and payable to her at her Age 

of twenty-one, or Marriage; L. being eighteen, brought this Bill, 

praying that ſhe might have Intereſt for the 6000 /. till her Age of 

twenty-one, or Marriage. And Lord Chan. Macclesfield (having taken 

Time to conſider of it) decreed the Intereſt of the 6000 J. from the 

Death of the Teſtator, ſaying, It had Weight with hitn, that by the 

Will the 1000 J. Legacy left to L. was given her at eighteen, but ſhe 

coming to that Age in the Teſtator's Lite-time, the Codicil ordered it 

to be made up 6000 J. yet not to be paid until twenty-one, or Mar- 

riage; ſo that tho' the actual Payment was ſlopt until tawenty-one, of 

Marriage, it *vas however veſted preſently, and being ſevered from the 

reſt of the Eſtate, which Refduum only B. was concerned in; there- 

fore the Intereſt of the 6000 J. from the Death of the Teſtator could 

belong to none but L. Hil. (a) 1721. Acherly and Wheeler et al', (a) This Caſe 

i Will. Rep. 783 to 788. Sp is Polne of 
6. If one gives a Legacy charged upon Land, which yields Rents and Time, not 

Profits, and there is no Time of Payment mentioned in the Mill, the bete Ne- 

Legacy ſhall carry Intereſt from the Teſtator's Death, becauſe the Land Trinity Term 

yields Profits from that Time. Reſolved per Lord Chan. Macclesfield, following. | 

Trin. 1722. Maxwell and Wettenhall, 2 Will. Rep. 26. * * 
7. But if a Legacy be given out of a perſonal Eſtate, and no Time . 

of Payment mentioned in the Will, this Legacy ſhall carry Intereſt only 

from the End of the Year after the Death of the Jeſtator. Per Lord 

Macclesfield, And his Lordſhip, upon a Debate from what Time In- 

tereſt ſhould commence, ſaid, that he took this to be the /ertled Dif- 

ference. Did. | | 
8. If a Legacy be charged upon a dry Reverſion, it ſhall carry Intereſt If out % 


only from a Year after the Death of the Teſſator, a Year being a con- F 724 5 
venient Time for a Sale. Per Lord Chancellor, ibid. 27. fiting of 
lertgages, 


carrying Intereſt, or of Stocks yielding Profits Half-yearly, it ſeems, in this Caſe, the Legacy ſhall carry /nteref 
from the Death of the Teſtator. Per Lord Chancellor, ibid. 27. 


9. If a Legacy be brought into Court, and the Legatee has Notice 
of it, ſo that it is his Fault not to pray to have the Money, or that 
the Money ſhould be put out, the Legatee, in ſich Caſe, ſhall loſe 
the Intereſt from the Time the Money was brought into Court ; but 
if the Money was put out, the Legatee ſhall have the Intereſt which 
K. Money put out by the Court did yield. Per Lord Chancellor, 
ibid. 27. 


ei. 7 E to. A. 


——_——_ — — — — 
866 a Lgacies. 


10. A. deviſed all his real and perſonal Eſtate to his eldeſt Son, 
charging the ſame with 10001, apiece to his younger Children, payable 
at their reſpective Ages of twenty-one ; but in the Will no Notice wat 
taken of Maintenance for the younger Children in the mean Time, The 
Maſter of the Rolls, taking Notice that theſe were veſted Legacies, and 
no Deviſe over, decreed (on Time taken to conſider of the Caſe) that 
the Children ſhould recover Maintenance, the Court doing but what 
the Father, if living, ought to have done, i. e. to provide Neceſſaties 
for his Children. Per his Honour, Eaſt. 1722. Harvey and Harvey, 
2 Will. Rep. 21. | 

11. So where younger Children are left deſtitute, and the eldeſt an 
(a) Piepen Infant, Equity will make ſuch a liberal (a) Allowance to the Guar- 
and Lord dian of the eldeſt as that he may thereout maintain all the Children, 
_— F. Per his Honour, ibid. 22. : 

; 12. His Honour ſaid it had been held, that tho' a Legacy were de- 

viſed over in Caſe of the Legatee's dying before twenty-one, yet the 
Infant Legatee ought to have Intereſt allowed bim during his Infancy, 
for his Maintenance; with this Difference only, that where the Eſtate 
is ſmall, the Court, (in whoſe Diſcretion it always lies to determine 
the Quantum of Intereſt) has ordered the loweſt Intereſt, Did. 

13. Deviſe of Lands, In Truſt for the Mother for Life, Remaindet 
fo her Children, In Truſt that they ſhould have and receive the Profits 
thereof when they come of Age. And per Cur', The Children have an 
Eſtate in Fee as Tenants in Common, and the Mother being decea- 
ſed, they have a Right to it in their Minority, at leaſt to ſo much 
thereof as may be ſufficient for their Support and Maintenance. Mich. 
11 Geo. 1. Bateman and Roach, 2 Mod. Caſes in Law and Eg. 104. 

14. FJ. S. deviſed to A. (an Infant about ſeventeen) the Surplus of 
her perſonal Eſtate, which was about 3000 J. payable at twenty-one ; 

and if ſhe ſhould die before, then ſhe deviſed it over; and deviſed alſo 
to A. a ſmall Eſtate in Land in Poſſeſſion. His Honour decreed that 
A. was intitled to the Profits of the Eſtate, and the Intereſt of the 
Surplus which ſhould incur from the Death of the Teſtatrix, and in 
the Life-time of A. tho' ſhe ſhould die before twenty-one, Jyin. 
1727. Nicholls and Oſborn, 2 Will. Rep. 419. | 

15. A Legacy was left to an Infant, The Teſtator had a great deal 
of Money in Bank Stock. The Executor was reſiduary Legatee. On 
a Bill for the Legacy, the Queſtion was, Whether it ſhould bear In- 
tereſt, and from what Time? And per Pengelly C. B. and Hale B. It 

Rule. is a certain Rule that where the Fund is certain, as when charged on 

Lands, it ſhall bear Intereſt ; becauſe it plainly appears the Rents are 
A Dine ene, received; ſo the Fund on which it is charged produces a Profit here; it 
be made, that is equally certain, and therefore ſhould bear Intereſt (cites Salk. 415. 
as this was a Small and Dee), and ſhould be from the Teſtator's Death. Oppoſed 
180 10 n by Carter and Comyns, Barons; That it ſhould only bear Intereſt from 
could not be @ Tear after the Teſtator's Death; for as Legacies are to be paid after 
_ pad, Debts, the Executor has that Time to enquire, 'till which Time they 
dd ae Are not payable, ſo not to bear Intereſt, To which it was agreed, 


bear L Mych. 3 Geo. 1. Bilſon and Saunders, Select Caſes in Chan, 72. 


ie Baron anſwered, It might be ſafely paid into the Hands of an Infant, having proper Evidence of the 
Payment, as in Went. Ex. 313. And fer Carter B. It may be paid into the Hands of the Guardian, having 
Evidence; but if he takes Security from the Guardian, which ſhould prove defective, there, as he does not 
rely on the Security the Law gives, he muſt depend on that taken at his Peril. Bid. 


16. A. deviſed 500 J. to his Infant Grandſon, without mentioning 
any Time of Payment; with a Proviſo, That if the Grandſon ſhould die 
pefore twenty-one, then the Legacy to go over to another, His Honour 

4 - "held 
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held it extreamly clear, that this was a Condition ſubſequent; and 
therefore as the Infant's Death; before twenty-one, will only defeat 
the Legacy from the Time it happens, conſequently in the mean while 
it ſhall carry Intereſt, at leaſt from the End of the Fear after the 
Death of the Teſtator. Hil. 1728. Taylor and Fobnfon, 2 Will. Rep. 
O04, 506. | 15 
NN 7. A Legacy of Foo J. was given to be paid in a convenient 
Time; it muſt bear Intereſt only from the uſual Time of Payment of 
Legacies, tho Land was charged with the Payment. Trin. 2 Geo. 2, 
Hornſly and Hornſiy, Select Caſes in Chan. 73. | 
18. The Bill was to recover the Arrears of Intereſt of a Legacy 
of 300 l. after the Legacy paid, and a Receipt given for it. The Caſe 
was, J. S. gave by Will to M. (now D.'s Wife) a Legacy of 300 /; 
rw a Nar after his Death, and made B. and C. (then an Infant) 
xecutors. B. died, and C. being but nine Years old, Adminiftration, 
with the Will annexed, was granted during his Minority. D. and his 
Wite demanded the Legacy of 'C. who defired them to let it continue 
in his Hands for about two Years longer, and paid Intereſt for the 
firſt Year after D.'s Marriage, taking his Receipt. Afterwards, ano- 
ther Year's Intereſt growing due; C. paid that Year's Intereſt, and the 
whole Principal, taking a Receipt from D. for 1 5 l. being a Year's Inte- 
reſt due for the Legacy of 300 l. to the 13 April 1723. And D. 
gave C. a Receipt for 300 J. left to Plaintiff M. by the faid F.S.'s 
Will. After even Nears Acquieſcence; D. demanded Intereft for the 
300 J. from the End of the Year after the Teſtator's Death in 1507, 
inſiſting by the Bill, that D. by Miſtake took the Legacy to have been 
made payable by the Will at the Marriage of his Wife. And per Sic 
FJoſeph Jekyll Maſter of the Rolls, It is plain Intereſt for the Legacy 
was due; there is a certain Time appointed by the Will, viz. that it 
ſhould be paid within a Year after the Teſtator's Death, and as D. 
had a clear Right thereto, ſo he has done nothing to waive ſuch Right. 
C. admits the Intereſt has not been paid, which is to be preſumed was 
occaſioned by D.'s having apprehended that it was not due till after 
M.'s Marriage ; wherefore, as the Intereſt is due, and admitted not to 
have been paid, and was not intended to have been waived; his Honour 
decreed C. to pay the Arrears of Intereſt from the Year after the Teſta- 
tor's Death, with Coſts, Hl. 1731. Eaſt and U and Thornbury, 
3 Will. Rep. 126. | 

19. A Legacy out of a Rent-charge ſhall carry Intereſt, but then it 
muſt be only in Proportion to what the Rent-charge brings in, not more; 
and if there be a Surplus beyond the Rent-charge, that muſt go to the 
Heir at Law. Per Sir Foſeph Jekyll Maſter of the Rolls, Eaſt. 1734. 
Stonehouſe. and Ux' and Sir John Evelyn, 3 Will. Rep. 2 52. 

20. On a Bill brought by a Legatee againſt an Executor, Intereſt 
ſhall not be given for the Legacy fill a Year after the Teſtator's 
Death, unleſs where the Intereſt is expreſsly given from the Death of 
the Teſtator, Per Lord Chan. Hardwicke, Eaſt. 1740, in Caſu Neale 


and Willis, Barnard. Rep. in Chan, 46. 


(F) Ademption of a Legacy. 
1 A And B. (afterwards Counteſs of Sufolk, and fince deceaſed) 
by 


Bond were each indebted to F. S. in 2000 J. Afterwards 
J. S. by Will gives theſe two Sums, and all Intereſt due for the ſame, 
to C and deviſes away the Surplus of her Eſtate, with a Proviſo, 


Vat in Caſe all, or any Part of theſe two Sums ſhould be 40 in 
—.— | | « before 


ä 
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before the Teſtatrix's Death, then ſbe gives to the ſaid C. 40001. or 
jo much Money as the Principal Money fo paid in ſhould amount unto, 
as the Caſe ſhould fall out,” Afterwards the Teſtatrix, in her Life- 
time, releaſed to A. the 2000 l. due upon his Bond, without having received 
any Part of the Money, and died; and C. died inteſtate; whereupon the 
ſaid A. (who was her Brother) adminiſtered to her, and demanded the 
22000 l. releaſed to himſelf upon . his Bond, and alſo the 2060 1, due 
upon B's Bond. The iet he demanded out of the Aſſets of the 
Teſtatrix, and the latter he claimed againſt the Defendant the Earl of 
Srffolk, who, tho' he was not Executor or Adminiſtrator of B. his 
late Counteſs, nor had any legal Aſſets, yet (as Plaintiff inſiſted) re- 
mained {till chargeable therewith in Equity, in reſpect of a great Join» 
ture which he had long enjoyed by his Lady, and divers rich Jewels, 
which ſhe brought him upon their Intetmarriage. And per Lord Chan, 
Parker, The Teſtatrix intended to make a Proviſion of 4000 J. for C. 
and tho' ſhe has ſhewed her Kindneſs to 4; yet this no way imports 
an Alteration or Diminution of her Kindneſs to C. And his Lordſbip 
(a) Same Di- ſaid, that he could not approve of the Diverſity (a); that if the Teſta- 
werfity _ tor gave away a Debt by his Will, and afterwards calls it in, this muſt 
arg, an ; I ues IF 
thereupon de- be a Revocation ; /ecus if it be paid in to the Teſtator unaſked for; 
2 8 for ſuppoſing the Teſtator called in that Debt, fearing it might be 
— > dogg loſt (5), and not liking the Security, is there any Reaſon that this 
Ca. {ſhould deprive the Legatee of his Legacy? That the Caſe of Orme 
OA Re and Smith (c) proves, that the Teſtator's receiving the Debt is no 
pots Ford Revocation or Ademption of the Legacy. As to the Releaſe, his 
and Fleming Lordſhip ſaid, that implies Payment and Satisfaction of a Debt, being 
ang 117 tantamount to the Teſtator's receiving it and giving it back again ; and 
Eq. 302. that in the preſent Caſe it was the ſame as if the Will had ſaid, if 
— Vert. theſe Debts be paid or diſcharged. And as to an Objection, That A. 
: (the Plaintiff) being Adminiſtrator to C. his Siſter, claims a double Ad- 
vantage of his Debts; for, irt, (ſay they) it is given him by the Releaſe, 
and then he takes it over again by the Will, as repreſenting C. his 
9 _ 2, Loraſhip obſerved, that his Claim as Adminiſtrator is in auter Droit (d), 
3 and as if C. was alive, and made her Claim; and that it would be li- 
Jarvis, and able to her Debts, and is the ſame Thing as if any other Perſon had. 
2 - * been her Executor or Adminiſtrator. Trin. 1718. Earl of Thomond 
and "Copping. and Earl of Suffolk, 1 Will. Rep. 461 to 465. 

2. JF. S. was Tenant for ninety-nine Years, if he ſo long lived, 
with Power of charging the Premiſſes with 2000 J. Remainder to A. 
in Tail. Afterwards J. S. and the Truſtees named in the Settlement, 
and A. joined in ſuffering a Recovery, and declared the Uſes to J. §. 
for Life, Remainder over, and ſo extinguiſhed the Power of chargin 
the Eſtate, F. S. bequeathed 1000 J. Legacy to C. out of theſe Lands; 
and it was inſiſted, That tho' this might not be good as a Charge, it 
ſhould nevertheleſs take Effect as a Legacy, which was not hurt by 
making an additional Security for it. And Lord Chan. Macclesfield 
faid, That here is a particular Proviſion for this Legacy of 1000 /. 
and that it is poſſible a Legacy may be charged upon a certain Fund, 
as that, upon it's failing, the Legacy ſhall be loſt, That it is material, 
that this Bequeſt is grounded upon a Power, and may be thought no 
more than the Execution of that Power ; which, if void, muſt of 
Courſe be a void Bequeſt alſo. And it is alſo obſervable, that the 
Will gives the Reſidue to the Teſtator's eldeſt Son ; ſo that to make 
this Legacy good, the Legatee, who is otherwiſe provided for, muſt 
take it away from another Child ; and what makes it ſtill harder, js, 
that the Legacy would by this Means be taken away from an Heir, in 


order 
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order to be given to a younger Child, and that a Charge upon Land 
ſeems not ſo ſtrong as a Gift of a Legacy. But at. length it weighed 
with the Court, that the Value of this Land amounted to 1000 /. per 
Annum, and the Deſign appeared to be to leave the ybunger Child the 
two ſeveral Sums of 1000 J. one charged by expreſs Words upon the 
perſonal Eſtate, and the other upon the Land; and his Lord/>ip ſaid, 
that if a Legacy was given to F. S. to be paid out of ſach a particular 
Debt, and there ſhould not appear to be any ſuch Debt, or the Fund 
fail, ſtill the Legacy ought to be paid, and the failing of the Modus (a), (e) Yide 
appointed for the Payment, ſhall not defeat the Legacy itſelf, Hz, Sb. 147. 
1721. Savile and Blacket, 1 Will. Rep. 777. | 
3. J. S. by Will gave to B. 5 50 J. then in the Hands of E. and 
died. J. S. had before the making of his Will ordered ſome Payments 
out of this 550 J. and which reduced it to 430 J. This is no Ademp= 
tion of the Legacy, and none of the Payments being made, but the 
whole 5 50 J. ſtanding out in E.,'s Hands, the whole was decreed to 
B. with Intereſt from the Time of filing the Bill. Per his Honour, 
Trin. 1723. Crockat and Crockat, 2 Will. Rep. 164. 
4. But where a Teſtator by his Will gave a Legacy of 5001. which 
is in the Hands of FJ. S. and after the making of the Will calls it in, 
or orders J. S. to pay to himſelf, or others, Part of the Money, which 
is accordingly done; this is an Ademption of ſuch Part of the Legacy 
and the Diverſity is, where the Party who had the Money pays it in of 
his own Choice and uncalled for, and where the Teſtator (5) himſelf (5) But the 
calls for it in; for it muſt he the Teſtator's own Act, and not the Act 1 — 
of a third Perſon, which is to revoke his Will. Per his Honour, ibid. luntary — 
Payment ſeems not to have been approved of by Lord Macclesfield, fince the Jarter RO mer arr 


Intent to ſecure the Legacy in all Events. See the Caſe of Earl of Thomond and Earl of Suffolk, P. 568; 
Ca. 1. Alſo the Caſe of Ford and Fleming, 1 Vol. Abr. Eq, 302. And 2 Will. Rep. 469. 


5. A. having a Debt due to him from J. S. deviſed 500 J. Part 
thereof, to B. the ſecond Son of D. and the Reſidue thereof to the 
younger Children of D. and the ſame to remain in D.'s Hands till 
the younger Children ſhould be capable of receiving it; and the Share 
of any dying before ſuch Time, to go to the Survivors or Survivor; but 
does not mention what the Debt is which is owing from J. S. A. 
receives the whole Debt in his Life-time; and B. died, living A. 

Then A. died in the Life-time of the younger Children. And King 

C. ſaid, he took it that it could not be intended that the Survivor 

ſhould take, unleſs B. the Legatee ſhould have ſurvived the Teſta- 

tor, ſo that the Right to the Legacy became veſted in him ; but that 

B. dying in the Life-time of the Teſtator, as -nothing could ever 

veſt in him, ſo neither could it ſurvive from him, — But the 

Court admitted, that where a Deviſe is to A. for Life, Remainder to 

B. and A. dies in the Teſlator's Life-time, B. ſhall take preſently ; or 

if a Deviſe be to A. and B. (c) and A. dies in the Teftator's Lifetime, (c) Show 91. 
and then the Teſtator dies, there B. ſhall have the whole; for theſe Sli. 238. 
Caſes ſeem to be within the plain Intent of the Teſtator ; but that, in 

the principal Caſe, it was quite a Strain to ſuppoſe a Legacy given out 

of a Fund which the Teſtator himſelf had by his own voluntary Act 

put an End to; for which Reaſon his Lordſhip declared, that theſe 

Legacies to the younger Children were, extinct, and ſhould not be | 
made good (d). Hil. 1725. Sir Barnham Rider and Sir Charles (% Upon thi 


Wager et al', et econt', 2 Will, Rep. 328, 331. Poin were 

| cited Raym. 
335. Pawlett's Caſe. Swinb, 7 Part, cap. 20, 447. And the Caſe of Orm and Smith, 2 Vern. 681. And 
1 Vol. Abr. Eg. 302. ä 
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e 6. Where A. deviſes a Debt due to him, after which the Debtor 
uncalled upon, pays in the Debt to A. in his Life-time, this will cer- 
tainly be no Ademption of the Legacy, here being no Act done by 
the Teſtator himſelf, but by the Debtor, who might oblige the other 

(a) And ſo to receive his Money (a). Per Lord Chan. Talbot, Mich, 173 5. in 

his Lordtip Caſu Aſhton and Aſhton, 3 Will. Rep. 384, 386. 


thought it 3 
—_ be where the Teſtator himſelf ſhould call for the Debt (5); ſeeing this might be done from an Appre- 


henſion of ſuch Debt being in Danger, and with a Deſign to ſecure it; and being perſonal Eſtate, and not di- 
miniſhed, by being in the Teſtator's Coffer inſtead of the Hands of the Debtor, it may well paſs by the Will. 
Per Lord Chancellor, ibid. 386. | (b) Vide Earl of Thomond and Earl of Suffolk, 
P. 568, Ca. 1. and Ford and Fleming, 1 Vol. Abr. Eq. 302. 


7. A. deviſes 1000 J. Capital South-Sea Stock to B. At the Time 
of making his Will he had 1800 J. of ſuch Stock, and after, by Sale, 
reduced it to 200 J. which he after increaſed to 1600 J. and died. 
Between the making his Will and his Death, the A# took Place which 
changed three. Fourths of the Capital Souzh-Sea Stock into Annuities, 
This Legacy is not taken away or impaired by the Sale nor by the 
Act of Parliament. Mich. 1736, Partridge and Partridge, Caſes in 
Eq. Temp. Lord Talbot 226. 


(G) Jn what Caſe a Legacy given by a Codi- 
dil ſhall not be conſtrued in Satisfaction of a 
Legacy given by a Mill, &c. Jn What 
Caſe a Legacy by a Mill ſhall not be in Sa⸗ 

. tisfaction of an Annuity. 


1. DEcunary Legacies are given by a Will, and after greater Lega- 

cies to the ſame Perſons by a Codicil, theſe ſhall not be taken 
to be a Satisfaction for the pecuniary Legacies given by the Will, 
unleſs ſo expreſſed, becauſe the Codicil is Part of the Will, and proved 
as Part thereof, and it is as if both the Legacies had been given by 
the ſame Will. Per his Honour, Eaſt. 1718. Maſters and Sir Har- 
court Maſters, 1 Will. Rep. 421, 423, 4.24. 

2. Rupert Billing fley upon his Marriage with Mary his intended Wife, 
makes a Settlement, dated Auguſt 1713, and after reciting that he Was 
intitled to Exchequer Annuities of 300 J. per Annum for ninety-nine 
.Years, and that it was agreed that they ſhould be ſettled In Truſt for 
himſelf for Life, then for his Wife for Life, then In Truſt for ſuch 
Child or Children in ſuch Shares and Proportions as he ſhould direct 
and appoint; and after the Deceaſe of him and his Wife, without 
Iſſue, In Truſt for his Executors; the ſaid Rupert thereby aſſigns 
the Exchequer Annuities to Truſtees and their Executors, Upon Tru 
to permit him to receive the Produce thereof for his Life, and if his 

Wife ſhould ſurvive him, In Truſt for her for Life; and after the 
ſeyeral Deceaſes of him and his Wife, then Upon Truſt that they 
ſhould transfer and ſet over the ſaid Annuities to ſuch Child or Chil- 
dren of him and his Wife as he ſhould direct or appoint by his laſt 
Will and Teſtament in Writing, or by any other Writing under his 
Hand and Seal duly executed ; and for want of ſuch Child or Children, 
then to his Executors, &c. Rupert makes his Will, dated 20 October 

1720, and amongſt other Legacies, deviſes to his Wife, her Execu- 
tors, Adminiſtrators and Aſſigns, all his real and perſonal Eſtate, ſub- 
ject nevertheleſs to the Payment of 200 J. per Annum to Bridget their 
Davghter, 
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Daughter, for her Maintenance till ſhe came to eighteen, and ſubject 
alſo to the Payment of 10, ooo /. to his ſaid Daughter when ſhe ſhould 
attain the Age of eighteen. Rupert dies, leaving B. his only Daugh- 
ter, and makes no Appointment under the Marriage Settlement. Mary 
his Widow makes her Will, dated 22 July 1727, and after bequeath- 
ing Legacies, ſhe gives and deviſes all the reſt and Reſidue of her 
Eſtate, both .real and perſonal, to faid Bridget her Daughter, her 
Heirs and Aſſigns, for ever; but in Caſe ſhe ſhould die before ſhe 
ſhould be of Age to diſpoſe thereof, then ſhe gives and deviſes the 


ſame to Truſtees and their Heirs, In Truſt to lay out 6000 /. to build 


an Hoſpital at Drayton for the Maintenance of ſo many Seamens Wi- 
dows as the Truſtees ſhould think proper; and in Caſe her ſaid 
Daughter ſhould happen to die unmarried; then ſhe defires that her 
Daughter ſhould be buried there, and the Reſidue above the 6000 J. 
to be divided amongſt her own Siſters and their Repreſentatives, and 
makes Bridget Executrix. Bridget was about twelve Years old when 
the Will was made and the Teſtatrix died, and afterwards Bridget 
married the Plaintiff Billing fley, and died between twenty and twenty- 
one, leaving a Daughter Bridget. Lord Chan. Hardwicke : There 
have been four Queſtions made at the Bar. Fir/t, If under the Mar- 
riage Settlement the firſt Bridget was intitled to the Exchequer An- 
nuities, as her Father had made no Appointment of them to her? 
Secondly, If ſhe was, whether the Legacy of 10,000 /. given her by her 
Father's Will is not to be deemed a Satisfaction for her Intereſt in thoſe 
Annuities ? Thirdly, What Intereft ſhe had in the Surplus of her 
Mother's real and perſonal Eftate, as ſhe died before twenty-one ? 
Fourthly, Upon what Contingency - the Reſidue is given to the Siſters ? 
As to the ir Point, it is extreamly clear that Bridget was well inti- 
tled to the Annuities ; that if it reſted upon the Declaration of the 
Truſt, perhaps there might be ſome Doubt whether the Appointment 
of the Father would not have been neceſſary to have intitled her, tho' 
that Objection was conſiderably abated by the Words, for want of ſuch 
a. Child or Children, to whom no Appointment is made; but the re- 
cited Agreement. puts it out of all Doubt; for there it is ſaid to be 
In Truſt for ſuch Child or Children as he ſhould have, which abſolutely 
veſts the Intereſt in the Children; and the ſubſequent Words, 70 be 
diſpoſed of, &c. only give a Power of Appointment, and no Truſt is 
declared for his Executors *till after Default of his Iſſue generally; and 
as there was only one Child, there was no Room for the Father's 
Power of Diſtribution to operate, and ſhe was well intitled under the 
Settlement. Cites Davey v. Hooper, 2 Vern. Secondly, The Legacy ought 
not to be conſtrued as a Satisfaction, for theſe Annuities and the Le- 


gacy are both intended for Portions, and more or leſs ſo according to 


the Circumſtances of the Caſe ; as where an eldeſt Son will be almoſt 


ſtripped of every Thing by allowing them. In the preſent Caſe, the 


Queſtion is, Whether it ſhall, be conſtrued as an implied Satisfaction? 


And it bath been always held, that the Thing given ſhall be of the 


ſame Nature, and equally certain with the Thing for which the Satis- _ _ 


faction of the Thing is to be conſtrued to enure ; and indeed in ſome 
Senſe they are both perſonal Eſtate, but the Annuities are to continue 
only for a Tetm, which might be worn out by the Mother, or the 
Daughter might out-live it; and the 10, ooo J. is given abſolutely, and, 
therefore not of the ſame Nature ; the Legacy is allo given upon. a 
Contingency that might not have taken Place ; for if ſhe had died be- 
fore eighteen it had been a lapſed Legacy, as iſſuing out of a real and per- 
ſonal Eſtate together. Cites Teats and Fettyplace, 2 Vern. 416. It would 

be 
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be abſurd to conſtrue an uncertain contingent Intereſt as a Satisfaction 
for a certain Intereſt veſted ; and there is only one Child, and there. 
fore no Neceſſity for making any ſtrained Conſtruction; but if the 
Exchequer Annuities had been expreſsly given away by the Will, the 
Daughter ſhould not have had both, viz. the Legacy under the Will, 
and the Exchequer Annuities in Contradiction to it. As to the third 
Point, it appears the Will was made in Haſte, and 1s inaccurately 
penned; and if it had been well conſidered, probably no ſuch Contin- 
gency would have been inſerted ; and no Conſtruction ought to be 
made in Diſheriſon of an Heir at Law, except the Words plainly 
compel ſuch a Conſtruction ; the Words, therefore, include both reg] 
and perſonal Eſtate ; and as to the perſonal Eſtate, it is clear the Con- 
tingency hath not happened, for ſhe was at Age to diſpoſe of it, It 
hath been ſaid, that diſpoſe means only enjoying the Fruits of the 
Eſtate; but, I think, the Teſtator did not underſtand the Word in 
that Senſe, becauſe, when the Teſtatrix died, ſhe was of Age to do 
that ; neither was Marriage, and the Conſequence of it, the Diſpoſi- 
tion in View of the Teſtatrix, beauſe ſhe was both at the Time of 
making of the Will, and the Teſtatrix's Death, about the Age of Con- 
ſent, and therefore, I think, the Diſpoſition meant by the Teſtatrix 
was the ſame as the Power of Diſpoſal in Tomlinſon v. Dighton, Salk. 
239. and that it is the ſame as if ſhe had ſaid, if ſhe ſhould die before 
ſhe may diſpoſe of it, by reaſon of her Age ; and the Words muſt be 
taken diſtributively reddendo fingula fingults ; and as by Law ſhe might 
act as Executrix, and diſpoſe of her perſonal Eſtate at ſeventeen, and 
of late it has been held that ſhe might make a Will even at fourteen, 
I think the Contingency hath not happened to carry over the perſo- 
nal Eſtate; but as to the real Eſtate, the Age of twenty-one is the 
fixed Period of Time for the Power of Diſpoſition to be exerciſed over 
it, and Marriage, and having Iſſue, and thereby intitling the Huſband 
to be Tenant by the Curteſy, was not the Diſpoſition in the View of 
of the Teſtatrix, and it is not properly a Diſpoſition, but a Privilege 
conferred by the Law ; ſhe had a Power of forfeiting it at the Age of 
Diſcretion, but that was not ſuch a Diſpoſition as was intended ; and 
therefore the Contingency as to the real Eſtate hath happened, and it 
muſt be ſubje& to the Charity. Hl. 11 Geo. 2. Billing fley and Eck- 
erſhall and Attorney General, MS. Rep, 


572 


(H) Of joint Bequeſts. 


"ona * 1. S. deviſed the Refiduum of his perſonal Eſtate to three Perſons, 
Doves was and his Honour, on Time taken to conſider of it, decreed that 


made by of the Survivor ſhould take the whole, and retain it in Equity in the 
rs 4 ſame Manner as if it had been the Caſe of a Grant at Law. Eaft. 
and Willis (a), 1726. Webſter and Webſter, 2 Will. Rep. 347. 

8 | bes 
"I (a) 1 Vol. Abr. Caſes in Eq. 243. Ca. 3.— And 2 Will. Rep. 529. with the 
Reaſons upon which that Reſolution was grounded. 


2. A, deviſes the Surplus of his perſonal Eſtate to his four Execu- 
tors; this is a joint Bequeſt; and on the Death of one, ſhall go to 
the Survivors, as well in Caſe of a Legacy as of a Grant. Trin. 
1731. Willing and Baine, 3 Will. Rep, 115. 


4 (I) Remedy 
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1) Remedy fo2 Legatees, in what Caſes, and 
in what Court, 6c. 


1. KAR. Vernon ſaid, there had been Caſes decreed in this Court, 
that where a Legatee had been forced to abate of his perſo- 

nal Legacy towards Payment of Debts, he had been let in to ſtand in 
the Place of a Creditor, to recover his proportionable Satisfaction out 
of the real Eſtate deviſed to be ſold for Payment of Debts. Mich. g 
Ann. in Caju Hall and Brooker, Gilb. Rep. in Eg. 73. 

2. An Injunfion may not be obtained in Chancery to ſtay a Suit in the 
Spiritual Court for a Legacy, upon a Suggeſtion of Payment, it being 
a Matter there determinable and triable ; but econ?” on Suggeſtion of a 
collateral Satisfaction, as a Gift of Land, &c, Per his Honour, Eaſt. 
1718. Anon, Vin. Abr. Tit. Deviſe, (W. d.) Ca. 32. | 

3. Where the Ecclefia/tical Court and Chancery have a concurrent Nicholls and 
Juriſdiction, which ever is firſt poſſeſſed of the Cauſe has a Right to Neb, 
proceed, and the ſame of all other Courts. But where the Huſband Be. ib. IR 
ſues in the Spiritual Court for a Legacy given to the Wife, Chancery has 5. is not S. C. 
granted an Injunction to ſtay Proceedings, becauſe that Court cannot 
oblige him to make an adequate Settlement on her. Mich. 1720. 
Nicholas and Nicholas, Prec. in Chan. 546. | | 

4. If A. by Will gives a Leaſe, or an Horſe, or any other ſpecifick 2 Will. Rep. 
Legacy, and leaves a Debt by Mortgage or Bond, in which the Heir OE 
is bound, the Heir ſhall not compel the /pec:ifick Legatee to part with in the Caſe of 
his Legacy in Eaſe of the real Eſtate; but tho' the Creditor may ſubject Bi and, 
this ſpecifick Legacy to his Debt, yet the /þecifick or other Legatee ſhall — 
in Equity ſtand in the Place of the Bond Creditor or Mortgage, and 
take as much out of the real Aſſets as ſuch Creditor by Bond or 
Mortgage ſhall have taken from ſuch fpecrfick or other Legatee. Per 
Lord Chan. Macclesfield, Mich. 1721. in Caſu Tipping and Tipping, 
1 Will. Rep. 730. | 

5. If a Legatee (a), not Party to the Cauſe, comes in before the (a) or Credi- 
Maſter, he ſhall have his Coſts; for it was in his Power to have bor, 
brought a Bill for his Legacy (5), which would have put the Eſtate to () or Debt, 
further Charge. Per Lord Chan. Macclesfield, Trin. 1722. Maxwell 


and Whettenham, 2 Will, Rep. 27. 


* A . | 
(K) Donatio Cauſa Mortis (c). (c) If a Wo- 
. man, by Vir- 
tue of a Power, appoints ſome Truſt Money to her Huſband, which, by the whole Tenor of the Inſtrument, 
is not to take Effect 'till after her Deceaſe, and the Huſband dies firſt, yet the Money, being veſted by Deed, 
mall go to his Executors. Hungerford and Winter (a), MS. Rep. 4) QJuære Term and Year, 


1, JN Onatio Cauſd Mortis, is where a Man lies in Extremity, or 
being ſurprized with Sickneſs, and not having an Opportunity 
of making his Will; but leſt te ſhould die before he ſhould make it, 
he gives with his own Hands his Goods to his Friends about him ; 
this, if he dies, ſhall operate as a Legacy ; but if he recovers, then 
does the Property thereof revert to him. Per Lord Chancellor, Mich. 
1708. in the Caſe of Hedges and Hedges, Prec. in Chan. 269. 

2. Plaintiff was a Relation of and Houſekeeper to F. S. and had 
lived with him twenty Years. J. S. in 1702 made his Will, and 
thereby gives Plaintiff (whoſe Name was then Wetherley) 5oo l. and 
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about three Months after he ſends for her, and calls up two of his 
Servants, and in their Preſence ſays, I give to my Couſin Mrs. Wetherley 
this Hair Trunk, (wherein were ſeveral 1 8 of Value) and all that 
is contained in it, and delivers her the Key thereof, and bids the Ser- 

vants take Notice and remember it, if they ſhould be at any Time 
called upon for that Purpoſe ; and ſeveral Times after, as it was proved, 


aſked them if they remembered the Hair Trunk, and once took. a 


Candle and ſhewed it them, that they might remember it. About 
three Years after F. S. makes another Will, whereby he revokes all 
other Wills, and by this Will gives the Plaintiff 1000 /. but takes 
no Notice of the Gift of the Hair Trunk, or any Thing in it, and dies, 
Four Days after his Death, upon opening of the Trunk in the Pre. 
ſence of ſeyeral Relations and others, there was found in it ſeveral 
Rings, Pieces of Gold, and (int a7) a Tally upon the Government 
for 500 Il. Plaintiff brought her Bill for the 1000 J. and for this 
500 J. Tally. And Lord Chancellor decreed her the 1000 /. but the 
other Point, as to the Tally, being heard before his Honour, he decreed 
that to her. Upon this Point an Appeal was brought, and it was 
proved for the Appellant that the Trunk was never removed from 
the Place where it ſtood at firſt; that F. S. gave out the Order from 
Time to Time for the receiving of the Intereſt upon the Tally, and 
received it himſelf. And Lord Chancellor obſerved, that it was agreed 
that a Donatio Cauſa Mortis is a Gift in preſenti to take Effect in fu- 
turo, after the Party's Death, as a Will, and that it is revokable during 
his Life, as a Will is, and ſo it differs in nothing from a Will, for 
tis not a preſent ſubſtantive Gift, and therefore he thought this Caſe 
conſiſted of but two Points; Firſt, Whether there be ſufficient Evidence 
to prove that the Tally was in the Trunk at the Time of the Gift ? Se- 
condly, Whether this Will was not à Revocation of it? As to the 
firſt, his Lordſhip premiſed, that theſe Sort of Donations, eſpecially 
where they were of the ſame Kind with what was given by the Will, 
ought to be fully proved in all their Circumſtances, otherwiſe they 
were not to be countenanced, becauſe it would open a Way to Per- 
jury greater than the Statute had provided againſt : That here the 
Plaintiff had not proved by any one Witneſs, that this Tally was in 
the Trunk at the Time of the Gift; that if it had been fo, ſurely the 
Teſtator would then, or when he had Occaſion ſo often after, have 
told the Witneſſes of it: That it was ſtrange he ſhould bid them take 
Notice of the Trunk, and not mention the Tally, which was the prin- 
cipal Thing in it: That all the Plaintiff proved, was, it's being there 
when the Trunk was opened, which was three Years after the Gift, and 
four Days after the Teſtator's Death ; and ſaid, that he ſat there io con- 
demn Frauds, and therefore might preſume them, unleſs they proved the 
contrary, As to the ſecond Point, his Lordſhip faid, it could not be 
properly called a Revocation, but. the 1000 /. therein given ſhould be 
looked upon as a Satisfaction of the 500 J. given her by the f Will, 
and the 500 J. Tally after that. One cannot be ſaid to revoke a Debt 
by his Will, but yet he may fatisfy it, by giving a Legacy of equal 
Value; and ſince he has revoked all former Wills, this 1000/. was a 
datisfaction equivalent to a Revocation, and muſt go in Recompence 
of the 1000 J. he had before intended her, ſince ſhe could not prove 
he intended it otherwiſe ; for if ſhe had, then the Donatio Caujd 
Mortis muſt have ſtood, And therefore reverſed the Decree made by 
his Honour. Trin. 1710, Jones and Selby, Prec. in Chan. zoo. 


4. 
3. A. 


. | One. * 


Ad. nad. de. . : + 4 
—— at hho ** * 6 . 1 . * 
— —  _ 
s 1 » OI * " . . N 
= 4 1 - I - 
* . 
B E—& » 5="F lb copepods — . . oa =" ——— — . — 
1 — 4 


3. A. by Will diſpoſes of his perſonal Eſtate, and afterwards by Tuts iu 4 Ein 
Parol gives 100 J. Bill to B. in Caſe A. ſhould die of that Sickneſs, in he Tote. 
which happened accordingly. - And Lord Chan. Cowper decreed B. tor's Life- 
this 100 J. Bill, with Coſts. Hl. 1917, Drury and Smith, 1 Will. 3 
Rep. 404. | 3 3 . and the pol 
muted, and notwithſtanding the Will the Teſtator had a Power to give away any Part of his Eſtate abſoluteſys 


ſeſſion tran/- 
and by the ſame Reaſon might, notwithſtanding the Will, give away any Part thereof conditionally, and this 
Gift being fully proved, his Lordſhip decreed ut ſupra. bid. 405. 


4. Teſtator upon his Death-bed delivers to his Wife a Purſe of one 1 ,. . 
hundred Guineas, and bids her apply it to no -other Uſe but her 0wn. obſerved that 
This is Donatio Cauſa Mortis, and a good Legacy to the Wife. De- this —_ | 
creed per his Honour, Hil. Vac. 1718. Lawſon and Lawſon, 1 Will. Tn —5 
Rep. 441. | not be proved 
With the 


tator's Will, neither need ſuch Gift, tho' in Nature of a Legacy, be ſo proved, for they operate as a Declara- 
tion of Truſt upon the Executor. Bid. | 


5. So if the Teſtator, being ill, draws a Bill on his Goldſmith to 
pay his Wife 100 J. 70 buy her Mourning, this is good, and operates as 
an Appointment. Bid. Tos 
6. In every Donatio Cauſ Mortis, Delivery muſt be made by the 
Party in his 4% Sickneſs, and it may be to a Wife, being in Nature of 
a Legacy, but need not be proved (a) in the Spiritual Court as Part of (a) For it ope- 
the Teſtator's Will, Per Sir Foſeph Jekyll Maſter of the Rolls, Trin. gud * 
1735. in the Caſe of Miller and Miller (6), 3 Will. Rep. 3 57. ere 7 
7. There cannot be a Gift of a Bond, Note, or other Choſe en Action, Executor. 
by way of Donatio Cauſd Mortis, neither can any Thing operate as A 8 I 
ſuch, without having been delivered in the Teſtator's Life-time by him () V 7, 
or his Order. IId. 358. | | FR Ca. 
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7 S. had been in Poſſeſſion of a Water-Courſe upwards of ſixty Pre. in Chas, 

7. Years; B. claimed the Land thro' which the Water-Courſe ran, N * 
by Virtue of a forfeited Mortgage for one hundred Years, and 2 rad 

which he had obtained a Decree to foreſcloſe; F. S's Title was fully 8. C. in feli. 

proved, and this Bill was for a perpetual Injunction to be quieted in the 9 

Poſſeſſion, which B. bad interrupted, by making a Channel thro” his 

own Lands, and ſetting up a Sluice at the Mouth thereof, whereby 

the Water that ſhould have ran to F. S.'s Water-Courſe was totally 

diverted and prevented. It was objected,” That if F. S. had any Da- 

mages, his Remedy was purely at Law, and that he ought not to 

come here till he had eſtabliſhed his Title at Law; and that if he 

could, yet he ought to have brought thoſe who had the Inheritance of 

the Lands thro' which the Water-Courſe ran before the Court, and 


that it was not ſufficient to have only the Mortgagee. But decreed for 


7. 8. 


bv 
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576 Length of Time. 
F. S. and agreed it was a/ial to have ſuch Bills in the fit Inſtance in 

this Court, and cited Lord Aylesford's\Caſe lately, and ſome others; and 

if B. would have had the Remainder Man a Party, he ought in his 

Anſwer to have ſhewn who he was, and ſet forth that he himſelf had 

only a Term for Years, and prayed that the Remainder Man might 

have been made a Party; but this he had not done, but inſiſted on 

his own Title under the forecloſed Mortgage ; and therefore that Ob- 
jection was over-ruled. Trin. 1720. Anon, MS. Rep, 
If this had 2. Plaintiff brought a Scire Facias to revive an old Decree obtained 
been an Ad- againſt the Defendant by Plaintiff's Teſtator about twenty-three Years 
CY ſince. Defendant pleaded in Bar to the Scire Facias, that the Plaintiff's 
. gre $50 Teſtator, after he had obtained this Decree, lived fifteen Years in the 
ou vie 5 ſame Town with the Defendant, and never aſked him for this Money 3 
dere Boa but on the contrary told him, that he ſhould never be troubled for it, 
Netabilia in and that he acquitted him thereof, (without ſuggeſting any Deed or 
Ade de . Writing for that Purpoſe.) Alſo pleaded, that the Plaintiff in the ori- 
miniſtration ginal Cauſe (who appeared by the Scire Facias to be ſince dead) died 
had been poſſeſſed of Bona Notabilia in two Dioceſes within the Province of 
yo oy 3 Canterbury, viz. in thoſe of Chicheſter and London, and that the Exe- 
niſtrator re- cutor having proved this Will only in the Archdeaconry of Surry, 
Riphe — ſuch Probate was void, and that therefore he ought not to be admitted 
from 2 to ſue, Lord Chan. Macclesfield ordered that the Plaintiff ſhould not 


miniſtration, proceed any farther without fhewing a ſufficient Probate of the Will 
7 ithout farther Lea oe Gare? br reſject of the Wal 
of the Execy. and without farther Leave of the Court, in reſpect of the Szaleneſs of 
tor is derived the Demand, Mich. 172 1. Comb's Caſe, 1 Will. Rep. 766. 

from the Will, 

and not from the Probate, as appears from an Executor's having Power to releaſe or aſſign any Part of the 
perſonal Eſtate before Probate ; and a Defendant at Law cannot plead to any Action brought by an Executor, 
that the Executor has not proved the Will, tho' he may demur, it the Plaintiff does not, in his Declaration, 
ſhew the Prohate. Per Lord Chancellor, ibid. 767, 768. | 


* 


3. Poſſeſſion for more than twenty Years under a legal Title ſhall 
never be diſturbed in Equity. 28 Jan. 1722. Stone and Burn, Vin, 
Abr. Tit. Length of Time, (A) Ca. 37. 

4. The Court refuſed to ſet aſide an Account ſtated in a fraudulent 
Manner, after the Death of the Parties to the Account, and near 
twenty Years after the ſtating it. Trin. 1725, Weſtern and Cart- 
wright, Select Caſes in Chan. 34. 

5. If A. takes a Conveyance of an Eſtate as a Mortgage, without 
any Defeazance, he is guilty of a Fraud, and no Length of Time 
will bar a Fraud. Par Lord Chan. Talbot, Hil, 1734. in Caſu Cot- 

terell and Purchaſe, Caſes in Eq. Temp. Lord Talbot 63. 

6. Where a Bill to redeem was brought in about ſixteen Years 
after the Entry of the Mortgagee, but the Cauſe lay dormant till 
about twenty Years, this is not like making an Entry, and then lying 
ſtill ; for the Defendant might have diſmiſſed the Bill for want of 
Proſecution, or they themſelves might have ſet down the Plea to be 
argued, Per Lord Chan, Talbot, ibid. | 


GA 


Ws What 1s a. Lien on Lands. 


1. Cſui 4 que Truſt of a Farm, ( whereof eight Aa were Co- 
„ pyhold, ” ang which were agreed to be ſettled on A. and a 

| Covenant to ſurrender them accordingly), mortgaged the 
Farm, whereof the eight Acres were Parcel, to B. by the Name of 
ſuch a Farm, with the general Words, All and ſingular the Lands 
« and Tenements, Parcel thereof or uſually occupied therewith, &c.” 
but does not mention the eight Acres of Copyhold, nor does he cc- 
venant in the Mortgage Deed to ſurrender. them. A. died, the Sur- 
render of the eight Acres not being made. B. got a Decree of 
Forecloſure againſt C. the Heir of 4, And afterwards the Cove- 
nantor (A.'s Father) being indebted by Judgment to J. S. at C.s Re- 
queſt ſurrendered the eight Acres to 77 S. F. S. brought an Eject- 
ment, and got judgment; whereupon B. brought his Bill for Relief. 
And the Queſtion was between B. the Mortgagee and J. S. Whether 
the Mortgage was a Lien on the Copyhold? And Lord Cbancellar 
held that the Copyhold was never by the Mortgage under any ſpeci- 
fick Lien, and that it would be the ſame were there no Creditor in 
the Caſe (a). And ſo diſmiſſed the Mortgagee's Bill, and affirmed a (e] His Lad. 
Decree made by the Maſter of the Rolls. Hil. 7 Am. Oxw1:ith and {> rar : 
Plummer, Gilb. Rep. in Eg. 13. where a Man 
lends Money upon a Security, and where a Man having Money due to him on Bond, tells the — amr will 
truſt him no longer upon perſonal Security only, and thereupon he mortgages Lands to him ; and where a 
Man already truited with Money, ſeems to you inſolvent, and thereupon his Creditors, endeavouring to 


boulſter up their Security as well as they can, find out Copybold Lands, and get a Surrender of them ; for, in 
the ft Caſe he truſts his Money on the real Security, but in the latter he does not. bid. 15. | 


2. A Decree for a Debt does not bind the real Eſtate, acting only 
in per ſanam, not in rem, and the Remedy upon a Decree to affect the 
Land is only for a Contempt; whereupon the Party proceeds to a 
Sequeſtration, which is but a perſonal Proceſs, as appears by its falling 
and abating by the Death of the Party (5). Per his Honour, Trin, (6) But an 
1731. in the Caſe of Bligh and Lord Darnley, 2 Will. Rep. * 


a Judgment 
622. - | does not ſo 
| abate. Per 
his Honour, 
ibid. 022. 
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(A) What Demands, &c. are in ar meme 
within and what out of the Statute of Limt- 
tations; — And Where a Demand,.tho',once 
barred, mar be revived or ſet up again. 


1 * were ſettled upon Marriage on Truſtees, Go. Proviſo, 


* That if the Wife ſhould ſurvive, then In Truſt to permit 
her to receive the Rents and Profits during her Life as 
the ſame were at that Time lett.” Her Huſband made Leaſes, and 
advanced the Rent, and died; and the Wife received the: advanced 
Rent for ſeveral Years, and then died. To a Bill by A. as Heir at 
Law of the Huſband, againſt the Defendant, the Wiſes Executor, . to 
have an Account of the Overplus received by the Wife, and by her 
Executor fince her Death, and that it might be paid to him as Heir 
at Law, Ge. Defendant anſwered, That if his Teſtatrix re- 
ceived more than ſhe ought, -it was above fourteen Years fince and ſo 
(3) And if pleaded the Statute of Limitations (a). But the Plea was diſallowed, 
that Plea becauſe the Eſtate in Law was in Truſtees, And Defendant was or- 


Fn —_ dered to pay Coſts. Trin. ꝙ Geo. in Canc', Lawly and — 2 Mod, 
then be ſaid, Coſes in Law and Eg. 32. 


that he hal 
not Aſſets but what was ſufficient to pay Debts of an higher Nature affecting the ſame; But he was decreed 


to account; and that what ſhould appear to have been received by the Wife more than the ought to receive, 
{being the improved Rent) ſhould be paid to Plaintiff out of her Aſſets, and what had been received by De- 


fendant fince her Death, ſhould be paid out of his Aſſets. Vid. 33. 


2. A Defendant inſiſting upon the Benefit of the Statute by way of 
”—_— ſhall, at the Hearing, have the like Benefit thereof as it he 
pleaded it. Said arg', and agreed to by the Maſter of the Rolls, 
Lon 1723. in the Caſe of Norton and Turvill, 2 Will. Rep. 144. 
Vide P. 3. A Truſt Eſtate is not within the Statute of Limitations, Per 
Ca. . Honour, Trin, 1723. in Caſu Norton and Turvill, ibid. 145. 
The Court of Exchequer would not allow a Plea of the Statute 
of r to be a good Bar to a Bill for Tithes, ſaid 7g to have 
been ſo held in Hil. 12 Geo. 1. and admitted by the other Side, that 
that Statute could not be extended to a Demand for Tithes. And per 
Gilbert C. B. the Reaſon is, that Tithes are not of the Nature of 
thoſe Demands intended to be barred by that Statute. G16. Rep. in 
Eg. 228, 229. 
5 Forbearance of Suit for faventy Years will be a good Bar in 
Equity, tho' in a Demand by one Merchant upon another, and tho 
the Statute has always been conſtrued to except Accounts between 
Merchant and Merchant, yet that is to be underſtood with this Di- 
ſtinction, that if oper: Accounts are by ſubſequent Acts continued, they 


are not barred by the Intervention of ſuch Length of Time from the 
+ original 
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original Tranſaction, but if ſuch Account is deſerted by the Complain=. 
ant; then in ſuch Caſe it is barred, and the Defendant's Plea of Acquie-. 
ſcence without Suit, and alſo of the Statute of Limitations, was allowed. 


— * . 


— — 
* 


* 


Hil. 12 Geo. 1. Bridges and Mitchell (a Merchant), Gil. Rep. in Eg. 224. 
6. If a Debtor by Will direcis the Payment of all bis Debts out of > Will Rob 
his perſonal Eſtate and by Sale of Part of his real; this revives a 373. "ag 
Debt barred by the Statute, ſo that his Executors muſt pay it, tho' 1726. _— 
it was inſiſted that Defendant's Plea of the Statute was good; and z Beg 
that the Law extinguiſhes the Debt; for that a Right, without Remedy, 8 C. fays, 
is an Abſurdity. But Lord Chancellor ſaid, that the Statute is not an r 
Extinguiſhment of the Debt, but the ſume is ſubſiſting in Conſcience, — Frenen® 
and that, a Promiſe in ſuch Caſe is not to be conſidered as a neo one, the Caſe of 
but a Recontinuance of the old. Trin. 11 Geo. 1. Blackway and Earl 22 ̃ 


of Strafford, Select Caſes in Chan. 57. A ruled the 
MK bY r ef wb Et 13> Pe of © 

the Statute of Limitations, but the Lords. reverſed this Decree, . and ordered the Plea to ſtand for an 

Anſwer. Bid. 375. WY | n 8 


7. Per Lord Chan. Macclesfield; Mich. 152 1. the Statute of Limi- 
tations ſpeaks nothing of Bills in Equity, yet theſe are conſtrued to 
be within it. The Caſe of not reviving a Decree which is only to 
account, is within all the Miſchief defigned to be prevented, viz: to 
fue a Man after his Vouchers have been loſt, or his Witneſſes dead; 
for if the Party may delay ſix Years before he revives his Bill, he 
may for the ſame Reaſon forbear 26; 36 or 46 Years. There can be 
no Doubt, if there be only a Bill and Anſwer, and the Suit abated, 
the Executor muſt bring his Bill of Revivot within fix Years, elſe the 
Suit would be barred. And the Reaſon holds ſtill as ſtrong in the Caſe 
of a Decree to account, which is in Nature of a Judgment quod com- 
putet ; where, if the Plaintiff had died; his Executor or Adminiſtrator 
could not formerly carry it on, as now by the late Statute he may ; 
and tho” it may ſeem a material Objection, that when there is a Decree 
to account, the Defendant as Plaintiff may revive, his Lordſbip ſaid, it 
would, however, be very bad for Equity to force a Man to revive a 
Suit againſt himſelf, at the ſame Time that he ſwears he owes nothing; 
and therefore his Lordſbip ordered the Plaintiff to amend his Bill, and 
the Defendant his Anſwer, to bring the Matter more fully before the 
Court. After which the Defendant died, and B. adminiſtering to 
him, the Plaintiff brought another Bill of Revivor, to which B. 
pleaded the Statute of Limitations; and it coming to be argued before 
Lord Chan. King, Mich. 1727, he diſallowed the Plea; ſaying, that a 
Bill of Revivor, after a Decree to account, was in the Nature of a 
Scire Facias, and not within or barrable by the Statute of Limitations, 
tho' the Demand ſeemed to be a very ftale one, and not to be coun- 
tenanced. Holling ſhead's Caſe, 1 Will. Rep. 742, 745. | 

8. The Rule in this Court, that the Statute of Limitations does not 
bar a Truſt Eftate, holds only as between Ceſtui que Truſt and Truſtees, 
not between Ceſtui que Truſt and Truſtee on one Side and Strangers on 
the other, for that would be to make the Statute of no Force at all, 
becauſe there is hardly any Eſtate of Conſequence without fech Truſt, 
and fo the Act would never take Place; therefore, where a Ce/ui gue 
Truſt and his Truſtee are both out of Poſſeſſion for the Time limited, 
the Party in Poſſeſſion has a good Bar againſt them both. Per Lord 
Chan. Hardwicke 7 July 1740, in the Caſe of Lewellin and Mack- 
worth, in Chan. Vin. Abr. Tit, Limitation, (T) in a Note to Ca. 1. 

9. There may be a Cafe where the Circumftance of concealing of 
a Deed ſhall prevent the Statute's barring, but then it muſt be a 
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voluntary and fraudulent detaining; for to ſay; that newly' haviy 54 


old Deed in one's Poſſeſſion hall deprive a Man of che Benefit ß the 
Act, is going too far,, and would be a hard Conſtruction of a Statute 
made for the quieting Poſſeſſions. Per Lord Chan. Hardwicte Ju 

1740, in the Caſe of Leweilin and Mackworth, ibidld. 
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e Lunatick and Idiot () 


cap. q. the ä 

King? ſhall have Ward of natural Fools, taking the Profits without Wafte or Deſtruction, and find them Neceſ. 
ſaries; and after the Death of ſuch Ideots, he ſhall render it to the right Heirs, ſo that ſuch Ideots ſhall not 
alien, nor their Heirs be diſinherited Stat. Præreg. Reg. 17 Ed. 2. cap. 10. the King ſhall provide when 
any (that before Time hath had his Wit and Memory) happen to fail of his Wit per lucida interuglla, that 
their Lands ſhall be kept without Waſte or Deſtruction, and that they and their Houſhold- be conveniently 
maintained with the Profits, and the Reſidue, beſides their Suſtentation, ſhall be kept to their Uſe, to be deli- 
vered to them when they come to right Mind, ſo that ſuch Lands ſhall in no wiſe be aliened ; and the King 
ſhall have nothing to his own Uſe; and if the Party die in ſuch Eſtate, the Reſidue ſhall be diſtributed, © 


(A) What is not a good Return to a Commiſſion of Lunacy, 


(B) Concerning the Cuſtody of the Perſon and Eſtate of a 
Lunatick. 535 

(C) The Power of Jdeots, Lunaticks, 02 non Compos Mentis, 
o2 their Committees, as to the transferring of a Truſt 


Eſtate whereof ſuch Jdeot, &c. is ſeiſed or poſſeſſed. 


(D) pow Offences in reſpe# of a Lunatick and Ideot are 
puniſhed, 35 


__ : — — 


— „„ — 


(A) What is not a good Return to a Com- 
| miſſion. of Lunacy, + 


V; N arguing the Caſe of Barnſley before Lord Chan. Hard- 
() wicke 30 July 1745, where the Commiſſioners and Fury had 


found and returned that Mr. Barnſley from the Weakneſs of 


his Mind was incapable, &c. it was prayed by the Petitioner Barnſley 
{againſt whom the Return was made) That this Inquiſition might be 
quaſhed, which was done. Petitioner's Counſel faid, that there were 
but is Diſtinctions in Law, viz. Ideocy and Lunacy, and tho' the 
latter has been fince deſcribed by other Words, 1. e. non Chmpos Mentis, 
Inſane Memoriæ, and of unſound Mind and Memory, yet the Law is 
not changed, but the Words. Lord Chancellor ſaid, tis ſo, and no- 
thing can change the Law herein but an Act of Parliament; and God 
forbid that a Weakneſs of Mind only ſhould be a ſufficient Reaſon 
for granting any Cuſtody of ſuch Perſons and their Eſtates, for then 
violent People, Drunkards, careleſs and filly, would be all taken in; 
and the material Part of the Traverſe is, not to the Incapacity of 
Judgment, but to the more material Words of #n/wnd Mind or Inſane 
Memoriæ, which all Perions:mult underſtand. to be a Depravity of 
— 3 Reaſon, 


* 
2 — 


Lunatick and Ideot. 


Reaſon, or want of if, It was obſerved by the Counſel againſt Mr. 
Barnſley, that People of unſound Mind (ſach of ſuch Underſtanding 
as he) always grow worſe by Time, becauſe incapable of | Improve- 
ment; but allowed that Men who may be improved by Time or In- 
ſtruction, are only ignorant or weak Men, and are not within the 
Meaning of theſe Words non Compos Mentis or Inſanæ Memoric. 
If a Man who is ſo weak as to be impoſed on in the Execution of a 
Deed by the Artifice of another, or has ſpent his Money fooliſhly or 
weakly, ſuch Men do not come within the Meaning of the Law in 
Caſes of this Sort; but if ſuch Men or Women by Means of the 
Weakneſs of their Minds are drawn in to execute by any fraudulent 
Means, they are relievable in this Court; and Bills are frequent! 
brought by weak and ignorant Perſons to ſet aſide thoſe Acts of their 
Folly, and of their Adverſary's Fraud. But Commiſſions of Lunacy 
are not intended for ſuch Men, but Decrees for their Relief. MS; 
* A ſpecial Return was made to a Commiſſion of Lunacy, which 
was filed; and per Lord Chan. King, he muſt be found either mad or 
not mad; and if the Return had not been filed, it had been nb Return; 
but ſince it is filed, it muſt be quaſbed, and an alias Commiſſion go. 
Trin. 11 Geo, 1, Freak's Caſe, Select Caſes in Chan. 47. 


(B) Concerning the Cuſtody of the perſonal 
Eſtate of a Tunatick. 


1. I ORD Venman being found by Inquiſition to be a Lunatick, 
the Cuſtody of his perſonal Eſtate was granted to his Wife, 

ſhe being diſcharged from her Commitment for not producing him (a). ( D 
Trin. 1721. Lord Wenman's Caſe, cor Lord Chan. Parker, 1 Will. 4 $33. 
Rep. 701, 702. mw 

2. F. S. Nephew of B. was found a Lunatick in March 1693, where- 
upon King William and Queen Mary granted the Cuſtody of his Eſtate 115 Zi 
to the ſaid B. who is the next Remainder Man in Tail of the principal ſaid, It is 
Part of the Family Eſtate, but the Perſon of the Lunatick was granted Are 
to C. Afterwards theſe Grants were upon the Demiſes of the Crown —4 * 
frequently renewed, the Cuſtody of the Eſtate being always granted to Brother or 
the ſaid B. and that of the Perſon of the Lunatick to C. But it nerd are 
appeared that C. was only nominal and In Truſt for B. who all along der upon his 
had the Lunatick in his Cuſtody, and lived with his whole Family, on Brother 


* . » * . N. h 92 
in the Lunatick's Houſe; and it was in Proof that C. declared he knew pak hi: Eftate a 


nothing of the Matter, or how the Lunatick was managed, but that but in the 
the Lunatick was under the Conduct and. in the Cuſtody of B. Where. Pretent Caſe 


pr 4 here has been 
upon D. who was the Lunatick's deceaſed's Siſter's Son petitioned, the ſtrongeſt 


that the Cuſtody of the Eſtate might be taken from B. and that the Proof that 


Cuſtody of the Perſon might be removed, the ſame being now in 49 


Effet in B. tho' in C.'s Name. And it having been ordered that for that ce 


200 l. per Annum, Part of the Income of the Lunatick's Eſtate in G. — ——— 
reſumption 


which was ſubject to a Mortgage of 8 50 J. ſhould be ſet apart to pay in B. who 
off the Mortgage, and that the Reſidue of the Profits ſhould be ap- ſor thirty two 


plied towards the Maintenance of the Lunatick and the Management — 


Vor, II. 7” 4 of tained his 
Sh 3 3 Nephew in 

the moſt render and careful Manner, and who, if he could have been ſuppoſed to have any i'll Deſigas 

upon the Lunatick, might have executed them long ſince. This Experience of B.'s Tendernefs towards his 

Nephew is the ſtrongeſt Argument of his being the proper Guardian fag him. And as to D.“ Complaint 


that 


IST 
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882. Lunatic and Idaot. 


nick. His Dormer's Caſe, 2 Will. Rep. 262. 
' Lor aſp ſaid, | * 


on of his Eſtate; D. the Lungtick's Nephew, complained in his Petition, 


| Maintenance that this Maintenance was exceſſive, and to the Prejudice of the next of 
is too much, Kin, to whom would belong what the Lunatick ſhould leave at his 
bi Led Death. But Lord Chan. Macclesfield would not leſſen the Allowance 


ſaid, that D. 


* ſeems more nor alter the Committee of the Perſon, ſaying, nobody can tell who 
careful of will be the Lunatick's next of Kin at his Death, for he may live to 


wg 6 1a bury all the next of Kin that are ſo now, Mich. 1724. Mr. Fuſtice 


* 


he thought the Improvements made in the Lunatick's real. Eſtate very commendable ; the Lunatick may reco- 


ver, and then to ſee his Eſtate in good Condition may be greatly to his Comfort; and tho' he has been ſo long 
in this unhappy Condition, yet a Lunatick in the Eye of the Law is never to be looked upon as d:/perate, but 


always at leaſt in a Poſſibility of recovering. That it was bis Benefit and Comfort, his Lordſhip ſaid, he was 
to take Care of where no Creditor complains, and not to heap up Wealth for the Benefit of his Adminiſtrators 
or next of Kin. Jbid. 264, 265. | | 


3. Two Siſters of a Lunatick petitioned for the Cuſtody of her 

Perſon. The Petitioners were not the Heirs at Law, but a deceaſed 

Brother's Son was. The Lunatick's Eſtate conſiſted of 700 J. in Mo- 

ney, and a Freehold Eſtate of 50 J. per Annum for her Life only. And 

a Niece, a deceaſed Siſter's Daughter, put in a Croſs Petition, recom- 

mending a third Perſon to be the Committee, And it being inſiſted, 

that there is not the fame Objection againſt the next of Kin of the Lu- 

(a) Vid natick on account of the perſonal Eſiate, as there is againſt the Heir (a) 


1 with regard to the real Eſtate, for the perſonal Eſtate may increaſe, 


1 P. 481. and probably will by good Mananagement during the Life of the Lu- 


natick, ſo that the longer the Lunatick lives, the better it will be for 
the next of Kin, and conſequently it is for their Intereſt to preſerve 
(3) The fame and prolong the Lunatick's Life (5), whereas the real Eſtate cannot be 
Diſtinction increaſed, And it appearing that the Niece did recommend a necefli- 
Tod Chan,” tous Man to be the Committee of the Perſon, who was a Day La- 
King in a Pe- bourer and a Mole Catcher, and had but a very mean Cottage, with 
tn, #5, only one Fire Place in the whole Houſe, (which was an Argument the 
1-31. Vide Niece did not care what became of her Lunatick Aunt) Lord Chan, 
P.579- Ca. 4. King granted the Commitment of the Perſon of the Lunatick to her 
two Siſters, and both Parties agreed that the Commitment of the Free- 
hold Eſtate ſhould go to B. a neighbouring Gentleman of a fair Cha- 
rater, who was likely to manage it to the beſt Advantage. Tr:n, 
1729. Neal's Caſe, 2 Will. Rep. 544. 
4. J. S. having a Daughter who was found a Lunatick, and being 
ſeiſed of a real Eſtate of near 5oo/l. per Annum, and poſſeſſed of 6001. 
perſonal Eſtate, by Will made B. Executrix and refiduary Legatee, in 
Cafe his Daughter ſhould not recover from her Lunacy, but if ſhe did, 
then the Daughter to be Executrix and refiduary Legatee, and to re- 
main under the Care of B. during the Continuance of her In/anity 
of Mind. Afterwards B. by Will appointed D. her Executor and 
refiduary Legatee, and deviſed, as far as in her lay, the Cuſtody of 
the Lunatick to faid D. who having proved the Will, and under Co- 
lour thereof got the Lunatick under his Care, petitioned for the 
Cuſtody of the Perſon; and Mr. S. the Lunatick's Couſin, viz. the 
Lunatick's Grandfather's Siſter's ſecond Grandſon, petitioned for the 
Cuſtody of the Perſon, as did Mrs. M. who was another ſecond 
Couſin of the Lunatick, viz. the Lunatick's Grandfather's youngeſt 
0 As to the Siſter's Grand- daughter. Lord Chan. King (c) ſaid, that when the 


Will of B. Party 
deviſing the | 

Cuſtody of her Niece to D. it is abſolutely void; the Father himſelf could not make ſuch a Will, tho' he might 
diſpoſe of the Guardianſhip of his Child 'till twenty one; yet after that Age (which is the preſent Caſe) he had 


na 
3 


Eunatick and Ideot. 583 
Party ſeeking the Cuſtody of the Lunatick's Perſon has been Heir at no ſum 
Law or next intitled to the Lunatich's real Eftate after bis Death, this 22 
has prevailed as an Objection, tho much more conſiderably | formerly the Will out. 
than of ate (a); but the being next of Kin, ſo as to be intitled to of the Caſe, 
Share of the perſonal Eſtate of the Lunatick is no Objection (5), Hot tm * 
did his Lordſhip remember it ever to have prevailed, for the per ſonal a mere... 
Eſtate in all Probability will inereaſe by the Continuance of the Lu- Sanger, as 
natick's Life, conſequently. it muſt be for the Advantage of the Com- n__ . 


mittee to preſerve ſuch Life, and to be more careful and tender of it: _ IS 
jons OT the 


That in the preſent Caſe, the Degree of Relation is equal, which may Lunatic 0 
ſeem to intitle both the Competitors: But his Lordſhip ſaid, he had can have no 
found by Experience that Granting the Commitment to tuo had been _ i 
attended with Inconveniencies, by occaſioning Suits, and putting the Cuftody of the 
Eſtate to great Expence ; and ſince M. being of the ſame Sex, may Perſon. Per 
probably better know how to take Care of the Lunatick, and in this ;” 14 v5 
Reſpe& be more tender of her, his Lordſhip ordered the Cuſtody of iid. 648. 
the Lunatick's Perſon to be granted to M. Mich. 1731. Ex parte 2 Jie Mr. 
Ludlow, 2 Will. Rep. 63 5. PL 1 5 
5. The Cuſtody of a Lunatick's Eſtate was granted to the Huſband F. 581. Ca. 2. 
and Wife, the Wife being next of Kin to the Lunatick, The Wife OR q 
died; and Lord Chan. Talbot held, that the Huſband's Right to the Ca. z. 229 
Cuſtody of the Lunatick's Eſtate was determined, it being a joint Grant, 
and a mere Authority without any Intereſt (c). Mich. 1735. Ex parte (e] And his 
Lyne, a Lunatick, Caſes in Eg. Temp. Lord Talbot 143. 1 2 


determined in 
Lord King's 
Time. 


(C) The Power of Jdeots, Lunaticks, oꝛ non 
Compos Mentis, 02 their Committees, as to 
the transferring of a Lruſt Eſtate Whereof 
ſuch Ideot, &c. ts ſeiſed or poſſeſſed. 


1. D Stat. 4 Geo. 2. cap. 10. ſect. 1. it ſhall be lawful for Perſons 
being Ideot, Lunatick, or non Compos Mentis, or for the Com- 
mittees of ſuch in their Name, by the Direction of the Lord Chancel- 
lor, by an Order made upon hearing all Parties on the Petition of the 
Perſons for whom ſuch Ideots, &c. ſhall be ſeiſed or poſſeſſed In Truſt, 
cr of the Mortgagors, or the Perſons intitled to the Monies ſecured 
upon any Lands whereof ſuch Perſon being Ideot, &c. ſhall be ſeiſed 
or poſſeſſed by way of Mortgage, or of the Perſons intitled to the 
Redemption thereof, to convey ſuch Lands as the Lord Chancellor ſhall 
by ſuch Order direct; and ſuch Conveyance ſhall be good. 
2. Sed. 2. Such Perſons being Ideot, &c. and only Truſtees or 
Mortgagees, or the Committees of ſuch, may be impowered and com- 
pelled by ſuch Order to make ſuch Conveyances in like Manner as 


Truſtees or Mortgagees of jane Memory, 
þ 


(D) How Offences in reſpect of a Lunatick 
and Ideot are puniſhed, 


I. N a Commiſſion of Lunacy iſſued out againſt A. the Cuſtody 
of her Perſon and Eſtate (being perſonal Eſtate only) was 
committed to B, Afterwards C, by ſome Contrivance got the Luna- 


tick and married her, without making any Settlement on her. For 
ti.1s 
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2 Will Rep." this Contempt the Huſband and others concerned in procuring the Mar- 
kr. 8. C. riage were committed by Lord Chancellor to the Fleet, and all Deeds 
RO and Securities relating to A.'s Fortune, and alſo her Jewels, were or- 
Maſter of the dered to be lodged with a Maſter in order to ſecure ſome Proviſion for 
racy bu the Wife, in Cale ſhe ſhould ſurvive, and alſo for the Children of that 
— —_— Marriage, if there ſhould be any. Mich. 1715. Vide the Caſe of 


Huſband, te Packer and Wyndham, Prec. in Chon. 412. 


Parſon, and | | 
han that were thei? ges, and that the Haberl comintat in Outody for u confderable Time. 


* 


ä 2. A Commiſſion was granted to enquire of the Ideocy or Lunacy 
75 — is of the Lord Wenman (a), and they who had him in their Cuſtody 
refuſing to produce him before the Commiſſioners, Lord Chan. Mac- 

clesfield ordered him to be produced; whereupon, after great Delays, 

and after Lord Wenman's Lady had been ordered to attend, and it alſo 

_ appearing by Affidavits, that ſhe had been with her Huſband, and 

been inſtrumental in removing him from Place to Place, in order to 

(5) Tho' an evade his being produced, his Lordſbip ordered the Lady (5) to be com- 
Vis Feereß. mitted to the Fleet, ſaying, It was great Impudence as well as Obſti- 
nacy jn her not to do what ſhe could for the producing her Huſband, 

who, upon the Affidavits that had been made, could not but be 

thought a Lunatick ; for if he were found fo, his Wiſe muft have the 

(h Vid: p. Commitment of his Perſon (c), and alſs an Allowance ſuitable to is 
581. C. 1. F/late and Quality; and it not being pretended that Lord Wenman was 
an Ideot a Nativitate, his Eſtate muſt be all accounted for, and the 

perſonal Eſtate will, upon his Death wirhout Children, go one Moiety 

thereof, to his Wife. That the taking of this Account would ſave the 

Eſtate from Imbezilment, to the Benefit of his Family; and where 

there was ſuch a Preſumption of Lunacy, the Wife, tho' otherwiſe 

under the Power of the Huſband, might well be ſuppoſed to have him 

(% His Lord. under her Power (4). Trin. 1721. Lord Wenman's Caſe, 1 Will. Rep, 


Hip obſerved, 701. 

that it would 

be a Scandal to the Court, if the Contempt of not producing the Lord / enman were not puniſhed, after ſo lon 
Time given for that Purpoſe ; and alſo an intolerable Hardfoip, if the Proſecutor of this Commiſſion, after ſo 
many Delays and ſo long an Expectation, ſhould be without Remedy; not to mention the Reflection it would 
bring on the Juſfice of the Court, which, his Lord/bip ſaid, ſhould not die in his Hands; and tho' he did this 
with great Reluctance, in reſpe& of the Quality of the Perſon whom he committed, yet ſince the 7u/tice and 
Honour of the Court were ſo immediately concerned in this Matter, it was abſolute Neceflity. 16ig. 702. 
MS. Rep. S. C. accord. 


22 3. A. and B. being acceſſary to the Marriage of C. to D. an Ideot, 

Fg. 98. S. C. and who had 451. per Annum Lands of Inheritance, and being ordered 

in tatidms to attend the Court, ſtood in Contempt and refuſed to appear; and 

2 being committed, they now petitioned to be diſcharged; but E. being 
the principal Contriver of this Marriage, and the Friends of the Ideot 
having no Evidence to impeach it in Doctor's Commons, nor any Evi- 
dence againſt E. but the Petitioners, it was inſiſted, that they ſhould 
not be diſcharged without good Security to give Evidence of this Con- 
trivance ; which Cur” thought reaſonable, and therefore they were or- 
dered to be kept in Cuſtody until they give ſuch Evidence or good Se- 
curity for that Purpoſe ;. and it was directed that the Attorney ſhould 
cauſe an Information to be filed againſt E. and that the Priſoners ſhould. 
remain in Cuſtody till they gave Evidence againſt him in like Manner. 
Mich, 21 Geo. 1. Smart and Taylor, MS, Rep. 
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Marriage ſhall 
8 . | 1 | | never be agi- 
cited in Equity, eſpecially rer Sentence in the Spiritual Court,” in a Cauſe of Ja#itarion of Marriage, a/ths* 
the Proceedings in the - roof Court wete! only feint and collufive. 1 April 1725. Hatfield and Hatfield, Vin. 
Gre Tk. Marriage, (G) Ca. 8.-——The wing a Perſon. away is not a Thing eſſential to a Marriage, but 
it is a Cuſtom that is uſually practiſed. Per Lord Chan. Hardwicke, Hil. 1741. in the Caſe of Moor and Moor, 
Barnard. Rep. in Chan: 40%. Maxim, Marriage is the very higheſt Conſideration in Law. Vide 2 Med. 
Ca. 17. There ary many Caſes in the Books to ſhew that Agreements made in Derogation of the 
Marriage Contract are t be ſet aſide, whether by way of Marriage Brocage or ſecret Truft or Conveyance, in 
Fraud of the Marriage or Agreement, &c. And alſo that Agreements of a third Perſon have been inforced, - 
where it has been the Conſideration of, and real Occaſion of the Marriage, ü 


Power, Sc.) to B. It was ſaid, that tho' this Leaſe im- VAC 
ported to be made for 3600 J. yet no Money was really fays, the 
paid; and that it was made upon a Marriage Brocage for B.'s pro- "onda by 
curing Marriage between the Leſor and Lady Ogle. And fer Lord Tai, in Con- 
Keeper, If it be a Leaſe for Marriage Brocage, it muſt be let aſide, fideration of 
being ex twp! cauſa, and no Difference between a Bond or Leaſe, Nach he 
and an Inheritance; but his Lordſbip not thinking the Proof ſufficient tween the 
to found a Decree upon, he ordered it to be tried at Law, whether 14% nd 
the procuring the Marriage were Conſideration of this Leaſe. and tha: the 
Afterwards it was twice tried, Vetdicts both Times for the Leſſee; Leaſe was ſet 
and thereupon the Bill was diſmiſſed, But the Lords reverſed the _ wp 
Decree, and ſet aſide the Leaſe, without Regard to the Verdicts. Tr in, Remainder 
1701. Stribblebill and Brett; Prec. in Chan. 165, Foe! Man. 

2. Marriage Contracts made in all Countries are to be obſerved in Yide P. 475 
all, and therefore a Contract made in France was inforced here. Prec. Cas g 
9 Caſe fully 
in Cban. 208. . | abridged. 

3. Entry of a Marriage in a Church Book, no Evidence of that 
Marriage, unleſs the Idenity of the Perſons be ſufficiently proved, or 
the ſame be ſtrengthened by Proof of Cohabitation, or Allowance or 
Confeſſion of the Parties. See the Caſe of Draycot and Talbot, before 
the Lords, 28 Jan. 1718. Grounds and Rudim. of Law and Eq. Ca. 

15. P. 206. 

= A Power was given to a Feme ſole to diſpoſe by Will; and 
ſhe afterwards married. Decreed that the Marriage is a Suſpenſion of 
her Power, but if ſhe ſurvives her Huſband, the Power revives. See 
the Caſe of Rich and before the Lords, 9 Feb. 1727. 
Grounds and Rudim. of Law and Eg. Ca. 13. P. 206. 

5. A Bond was given by the Defendant to a young Woman in the 
Penalty of 1000 /. reciting, that ſhe had agreed to marry him, and 
conditioned, that he would marry her according to the Rites and Ce- 
remonies of the Church of England within a Twevemonth, or elſe pay 
the Sum of 500 l. The Defendant not having married ber, and havin 
got the Bond out of her Poſſeſſion, and deſtroyed it, ſhe brought her 
Bill (which after her Death was revived by her Repreſentative) pray- 
ing a Satisfaction for the 500 J. At the Hearing the chief Matter in- 
ſiſted upon for the Defendant, was, that the Plaintiff in her Bill had 
not averred that ſhe herſelf was ready and willing to have married 
the Defendant ; that the Marriage was not in his Power alone, but ber 

a i lik 6 7 K | Conjeut 


I. A LEASE was made by Tenant for Life (purſuant to his 2 Yer. Rep. 


Maſter and Servant. 


Conſent was neceſſary ; and that. wherever the A of the Obligee is 
neceſſary to the Performance of the Condition, a Readineſs on his Side 
muſt be ſhewn. But Cur held the Bill was ſufficient without ſuch 
Averment; and that the Caſe muſt +be conſidered as if an Action at 
Law had been brought upon this Bond. Now/at. Law the Plaintiff 
need not have averred that ſhe was ready and willing, but it would be 
incumbent on the Defendant to ſhew -the contrary, as an Excuſe for his 
Nonper formance, viz. that he 404s ready, and offered.and requeſted her, 


but ſhe refuſed; for he muſt not only have ſhewn a Readineſs on his 
Part, but a Refuſal on. bers; beſides, in all Caſes Contract, the Na- 


ture of the Thing is to be conſidered, and from the Modeſty of the Wo- 


man's Sex, the Law preſumes that the Requeſt is tb uriſe on the Part 


Prec. in Chan, 
221. A 


of the Man, unleſs the Agreement is to the contrary. Accordingly de- 
creed the 5007, to the Repreſentative, with Cofts, and Intereft from 
the Time of filing the original Bill. Hil. 1738. Atkins and Farr, 
Vin. Abr. Tit. Marriage, (G. a.) Ca. 3. P. 290. 


Vide Tit. Agreements, P. 15. Baron and Feme, P. 129. 
Bonds, P. 181. Settlements, P. FAY 


Maſter of a Ship, vide Tit. Ship, P. 
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S a9 
Maſter and Hervant. 


I. P LAINTIFF's Teſtator (in 1676) being Commander of the 


Ship H. ſent by the King (at the Izſſance and Charge of the 
African Company, to whom his Majeſty had granted the 
ſole Trade on the Coaſts of Guinea, excluſive of others) to ſeize all 
Interlopers in Africa, in 1677 the Teſtator ſeized a Ship (whereof 
Defendant D, was Freighter) trading in Africa, and her Cargo was ac- 
counted for to the African Company. In 1696 D. brought Trover 
againſt Plaintiff, and recovered 2 500 /. Damages for the Ship and 
Cargo. The Bill was brought againſt D. and the Company to be re- 
lieved, but was diſmiſſed as to D. But the Company was decreed to 
indemnify the Plaintiff, and that D. might proſecute the Decree in the 
Plaintiff's Name; and tho' Plaintiff's Teſtator had received 700 J. from 
the Company for his Service out of the Cargo, yet Plaintiff was not 
to refund or abate, that being a Gratuity to the Teſtator, he acting 
only as Servant or Agent to the Company; and as to the Quantum 
of the Damage, they (the Company) were bound by the Recovery at 
Law againſt Plaintiff the Executor, becauſe they might have defended 
the Trial. Trin. 1703. Langdon, Executor of Dickenſon, and African 
Company ef al', MS. Rep. | 
2. A. in 1712 binding his Son to B. a Merchant, was bound in a 
Bond of 1000 J. Penalty for his Son's Fidelity. The Son in 1715 
imbezilled 203 l. of his Maſter's Caſh, which A. paid, but at the 
ſame Time by Letter deſired B. to truſt his Son no more with Caſh, 
n or 


* leaſt but very ſparingly ; howeve 
with Caſh, and about a Year after the Apprentice, on ſtating the 
Account, appeared to be Thar ae zoo but B. did not make up the 


Account ugtil near two Years after the Expiration of the Apprentice- 

ſhip, and during that Time got the Apprentice to ſign a Memorandum, 

whereby he acknowledged he had imbezilled 2750 J. of B.'s Caſh. 

The Apprenticeſhip Expired, 4 2 Frb. 171d, and the Memorandum was 

dated 24 Feb. ry 19, ba the Appretice full continued with B. and 

B. gave no Notice of this Imbezilment till July 1721, and then 

putting this 1000 f. in Suit, A. the Father brought his Bill to be re- 

lieved ; and Lord Chan. King decreed the Father to pay to B. what he fis rs 
ſhould prove to have been imbeailled by the Son during the Apprentice: had ordered 
ſhip, not exceeding the 1000 J. Penalty of the Bond, but the 203 J. = a 
already paid to be taken as Part thereof; and this being on a Rehearing. yay the whole 
from a Decree by his Honour 28 July 1724. The 10 J. Depoſit was 1000 /, if fo 


to be divided, the Plaintiff having prevailed but in Part upon the Re- —_ * 


hearing. Trin. 1725. Shepherd and Beecher, 2 Will. Rep, 288. imbeziled, 


s | without any 
Abatement for the 203 J. paid on account of the former Imbezilment ; but Lord Chan. King obſerved that the 


Father ſeems to have intended not to make himſelf liable beyond the 1000 /. and that confidering the groſs 
Neglect of B. in this Caſe, and that he thereby was Party to the Occafion of this Loſs, it was reafonable that 
the 203 J. ſhould be taken as Part of the 1000 J. Penalty. But that the Father having given this Bond, tho” 
there was an Imbezilment, and the“ the Father ſent the faid Letter to B. yet he continued bound, and ought 
not to have ſatisfied himſelf with ſending the Letter, and taking no farther Care of the Matter, but ſhould have 
endeavoured to have made ſome End with B. and to have got up the Bond ; wherefore he muſt continue liable 
to anſwet ſome Imbezilment, unleſs there ſhould appear Fraud in the Maſter. bid. 289, 290, 291. and for 
theſe Reaſons decreed ut ſupra..—SeleZ Caſes in Chan. 43. S. C. 


TC P II. 
Merger. 


nn. _—— M4 8 —ů — 


(A) In what Caſes (a) IL 


cannot drown 
S. was ſeiſed in Fee of a Manor, out of which a Fee-Farm “ ueber. 
7. Rent was iſſuing. F. S. purchaſed in the Rent, and took the 
Conveyance to himſelf in Fee. By this the Rent is merged 
in the Inheritance. Said arg 10 Geo. 1. in the Caſe of Atcherley and 


1, 


Vernon et al (b), Lucas's Rep. 525. | | ) 2 Mad. 
2. Where 100/. is charged upon Lands, payable to 4. and veſted 1 


in Truſtees and their Heirs till Payment thereof and Intereſt, and the be 
ſame legal Eſtate ſtill continuing in them, there can be 25 Merger by Viren, S. C. 
an Eftate-tail in the ſame Lands coming to A. who was intitled to 

the Money. Per Lord Chan. King, who ſaid, that had this been a 

mere equitable Charge upon the Land, and a Fre-ſimple, not an Eſtate- 

tail only, had come to A. it might then have been a Merger. Trin. 

1731, Dale of Chandos and Talbot, 2 Will. Rep. 605. 


CAP. 


of 


* 12 * 5. 


CA P. ILXVI. 
Kletnt Yeofits. 


WG From whae Lim Time to be accounted 12. 
«x on Keeper Wright was of Opinion, That when one "or 


a Title to the Poſſeſſion of Lands, and makes an Entry, 

wheteby he becomes intitled to recover Damages at Law, 2 
the Time the Poſſeſſion was detained from him after ſuch Entry; he 
ſhall not turn that Action at Law into a Suit in Equity, and bring a 
Bill for an Account of the Profits, except in Caſe of un Infant, or 
ſome other very particular Circumſtances, Euſt. 170 5 Tilly and 


Bridges, Prec. in Chan. 252. 
2. * Leaſe was made by ſome f Plaintiff's Anceſtors (under 


whom he claimed) to J. S. for his Life, and the Lives of A. and 
E. his two Daughters. Upon F. S. s Marriage with Defendant his 
ſecond Wife, theſe Lands were ſettled on her for her Life, and they 
had Iſſue a Daughter alſo named E. Then FJ. S. died, and then his 
two Daughters named in the Leaſe died, whereby the Leafe was at an 
End; but there being ſtill a Daughter named E. Plaintiff's Anceſtors 
or Plaintiff made no Entry, but concluded the Leaſe was ſtill ſubſiſt- 
ing; and the Defendant the ſecond Wife had held theſe Lands under this 
miſtaken Title for ſeveral Years; but now the Miſtake being diſcovereg, 
the Defendant acquainted Plaintiff with it, who had Poſſeſſion delivered 
to him; and now brought his Bill for an Account of the Rents, &c, 
from the Time of the Determination-of the Leaſe, And Lord Chan. 
Macclesfield was clear of Opinion, that where one has a Title of 
Entry, and neglects to enter, or to bring his Ejectment, but ſleeps 
upon it ſeveral Years, as he has no Remedy at Law for the Meſne 
Profits, ſo neither has he in Equity; for it was his own Fault he 
did not enter, and he ſhall never come into this Court for Relief 
againſt his own Negligence, or to make the Tenant in Poſſeſſion, who 
held over his Leaſe, to be but his Bailiff or Steward, whether he will 
or no; but in the principal Caſe, by reaſon of this Circumſtance of 
both Daughters being of the fame Name, and the Miſtake conſequent 
thereupon, the Defendant was decreed to account for the Meſne Profits 
from the Time of the Expiration of the Leaſe ; and ſo it would be 
where any Fraud had been uſed to conceal the Title from the Leſſor, or 
in Caſe of an Infant ; but otherwiſe generally, where the Party has no 
Remedy at Law, he ſhall have no Relief in Equity for the Meſue Pro- 
fits but from the Time of an Entry made, which he at his Peril ought 
to have taken Care of ſo ſoon as his Title began. Eaſt. 1719. Duke 
of Bolton and Deane, Prec. in Chan. 516. MS. Rep. accord. 

3. J. S. granted a Leaſe of Lands for twenty-one Years to B. 
B. deviſed the ſame Lands to C. his younger Son, and made D. his 
Executor, and died. C. brought his Bill againſt the Defendant for the 
Meſne Profits of Part of the Premiſſes, having himſelf been in Poſ- 
ſeſſion of the ofher Part from B. $ Death; and it appearing that a 

I Counterpart 
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Counterpart of a Leaſe was delivered by E. who had been the De- 
fendant's Agent, to C. by which the Lands in Queſtion were formerly 
leaſed by J. S. to Defendant, which Counterpart was executed by 
Defendant, and now produced, and the Lands therein mentioned be- 
ing the ſame as were granted by the latter Leaſe to B. this ſatisfied 
the Court of C.'s Right; wherefore Defendant (who pretended Title 
to the Inheritance) was decreed by Lord Chan. King to account for 
the Profits from B.'s Death, at which Time Cs Title thereto accrued 


by Virtue of B.'s Will. Mich. 1731. Bennet and Whitehead, 2 Will. 


644. | 

. If a third Perſon enters on the Lands of an Infant, the Infant 
when he comes of Age, ſhall, by a Bill in Equity, recover the Pro- 
fits from the Time of the fir/# Entry; becauſe, when one enters on an 
Infant, he is chargeable as Bailiſf or Guardian, and no Laches ſhall 
be imputed to the Infant ; wherefore it will be conſtrued as if he had 
entered as ſoon as his Right accrued, Admitted arg*, Mich. 1731. in 
the Caſe of Bennet and Whitehead, 2 Will. Rep. 645. 


ſ 
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A .LXVE 
Mines, 


5a S. ſciſed. in Fee of Lands, in which were Mines, all of them 


/. unopened, by Deed conveyed the Lands and all Mines, Waters, 


Trees, &c. to Truſtees and their Heirs, to the Uſe of himſelf 


for Life, (who ſoon after died), Remainder to the Lie of A. for Life, 
Remainder. 0 his firſt, &c. Son in Tail Male ſucceſſively, Remainder 


to B. in like Manner, Remainder to his two Siſters C. and D. and 


the Heirs of their Bodies, Remainder to himſelf in Fee. A. and B. 
had no Sons, and C. died without Iſſue, by which the Heir of J. S. 
as to one Moiety of the Premiſſes, had the firſt Eſtate of Inheritance, 
Upon a Bill brought after J. S.'s Death by bis Heir, to ſtay A.'s 
opening any Mine, it was urged, that the Mines being expreſsly 
granted by this Settlement with the Lands, it was as ſtrong a Caſe as 
if the Mines themſelves were limited to A. for Life, and like Sanders's 
Caſe 5 Co. 12. But Lord Chan. Macclesfield econtra; A. having only 
an Eſtate for Life, ſubject to Waſte, he ſhall no more open a Miue 
than he ſhall cut down the Timber Trees, for both are equally granted 
by this Deed ; and the Meaning of inſerting Mines, Trees and Water, 
was, that all ſhould paſs; but as the Timber and Mines were Part of 
the Inheritance, no one ſhould have Power over them but ſuch as had 
an Eſtate of Inheritance limited to him. Mich. 1724. Whitfield and 
Bewit, 2 Will. Rep. 240.—Ot which Opinion was Lord Chan, 
King on a Rehearing, ibid. 242. 

2. A. (the Defendant) was Tenant for Life, but not without Impeach- 
ment of Waſte ; B. the Plaintiff was the Remainder Man, and in theſe 
Lands there were ſeveral Mines of Coals which were opened before A. 
came to the Eſtate, and A. opened the Earth in ſeveral Places to pur- 
Vo L. II. 7 L ſue 


/ 
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590 Mines. 
| ſue the old Vein of Coals. B. moved for an Injunction fo flay A. 
from opening the Earth in any new Place. And Lord Chan, King ſaid, 
this was determined in the great Cauſe of Heller v. Twiford at the 
Aſlizes for Devon before Powel J. and that there it was proved to be 
the Courſe of the Country, and a Practice well-known in thoſe Parts 
among the Miners, that any Perſon, having a Right to dig in Mines, 
way purſue the Mine, and open new Shifts or Pits to follow the ſame 
Vein; and that otherwiſe the working in the ſame Mines would be 
impracticable, becauſe the Mines would be choaked for want of Air, if 
new Holes ſhould not be continually opened to let the Air in; and the 
| ſame Vein of Coals frequently runs a great Way; and (as his Lord/h; 
expreſſed it) the ſame Mine of Coals was very knowable and eaſy to L 
diſcerned ; beſides, to ſtop the Working might be the Ruin of the 
Colliery for ever ; and in the preſent Caſe it appeared, that there was 
a Fire Engine kept by the Tenant for Life of theſe Mines, which car- 
ried off the Water, without which the Mines would be loſt, and the 
Working of this Engine coſt 40./. or 50 l. a Week. Then it was ob- 
jected, That theſe Mines were not opened when the Settlement was 
made, but having been opened by the Perſon who by that Settlement 
claimed an Eftate-tail, and was fince dead without Iſue; whereas the 
Settlement gave only the Benefit of the Mines then opened to the Te- 
nant for Life. But his Lordſbip ſaid, it ſeems as if the Tenant for 
Life may work all Mines which were /awfully opened by the precedent 
Tenant in Tail, tho' ſubſequent to the Settlement; and fo denied the 
Injunction. Mich. 1726. Clavering and Clavering, 2 Will. Rep, 388. 
1 Vel. Air. 3. There is a great Difference between Pits and Mines, for if a 
LA 1 Mine be opened, he that may work the Mine is not obliged to pur- 
Clavering, is ſue the Vein of one under Ground, but he may fink Pits in Purſuit 
Ape of it as many as he thinks proper, which are neceſſary to come at 
Ca. this the Ore. Per the Solicitor General. —And Lord Chan. King ſaid, it 
Work. had been ſo reſolved by Powel J. on great Conſideration, and conſult- 
ing and examining the moſt able Miners. Nov. 10, 1729. Clavering 
and Clavering, Selełt Caſes in Chan. 79. | 
4. If F.S, either breaks up Mines, which he ought not to do, or 
even attempts or threatens to break them up, that is a Reaſon for 
coming into this Court to have an Injunction. Per Lord Chan. 
Hardwicke, Eaſt. 1741. in Caſu Gibſon and Smith, Barnard. Rep. in 
Chan. 407. 


3 


CAP. 


C AP. IXVIL. 
Moztgage, 


(A) What is a Moꝛtgage, &c.-—Of a Poꝛtgage in fee; -— 
And here in what Caſe a Yoztgage ſhall have the Pꝛeker⸗ 
ence of a Judgment (a). (a) Vide Ca. 
(B) Redemption in what Caſes decreed,—And at what 59 
Time, &c.— And who ſhall be admitted to redeem (5). (8) * (A) 
(C) Ot Forecloſure ;—And here of opening a Fozecloſure. 25 (6) T. 
(D) In what Caſe the Ac of the Poztgagee will bind the © 
Moztgago!, et econt'. 
E) In what Caſe the Court of Chancery refuſed to relieve (e) % 7 (1 
a VYoztgagee. ; 
(F) Concerning of Jntereſt due on a Bo2tgage, and of ſuch 
being made Paincipal, 
(G) Df Preference, Diſputes, &c. amongſt Boztgagees;--— % () P. 
Df Puiſne Moztgagees, &c.——Buying. fn Prior Woztga- 
ges, &c.— And where a Prior Yoztgagee ſhall retain 
againſt a Meſne Moztgagee. 
(H) Moztgage Boney, to whom to be paid,—And what 
At will diſcharge a Moztgage. | 
(I) In what Caſe the Pꝛoſits, &c. received by the Yoztgagee, 
ſhall be ſet againſt the Jntereſt ,-—Anvd in what Caſes a 
Moꝛtgagee may not commit Taſte in Equity, et econt'. 
(K) Caſes relating to Tenant fo2 Life, and the Rematnder 
Man ok a moztgaged Eſtate. 
(L) In what Caſe a Moꝛtgagee ſhall not be relieved (4) againſt (4) v E 
a Fozteiture. P. 


(A) What is a Mortgage, &c. (Of a Moꝛt⸗ . 
gage in Fee ;-—— And here in what Caſe a # ft, 


tho' deviſed, 


Mortgage ſhall Have the Pzeference of a 6 e 


a Mortgage, 


Judgment ( F ) . | | tho' there is 


no Covenant 
for Payment in the Mortgage. Trin. 1696. Meynel and Howard, Prec. in Chan. 61. unleſs there are Words of 
Exemption. Per Lord Cowper, Mich. 1717. Prec. in Chan. 477. VJ. Lide Ca. 8. P. 592. 


and the Mortgagee has no Intereſt beyond his Money. Per 
Lord Chan. Somers, Mich. 1699. in the Caſe of Brown 


and Gibbs, Prec. in Chan. gg. 
2. If a Mortgagee afterwards gets an abſolute Deed, but ſuffers 


Poſſeſſion to go ſometime contrary to it, it will again make it but a 
Mortgage, Mich. 7 Ann. in Cajſu Harris and Howell, Gilb. Rep, in 
Eg. 11, | — 3 Sir 


r, \ MORTGAGE is looked upon as a perſona! Contract, 


um 


EE Ko” _ 


Mortgage. 


* 


3. Sir Jobn Trevor Maſter of the Rolls ſaid, If a Mortgage in Fee 
is made, the Eſtate will deſcend to the Heir of the Mortgagee, but 
he hath. it only In Truſt for the Executors, and there is no Difference 
between a Mortgage in Fee of Lands at the Common Law and of 
Copyhold. Eaſt. 7 Ann. MS. Notes. we 

4. There is no Difference between a Mortgage in Fee of Lands at 
the Common Law and of Copyhold. Said per Sir John Trevor Maſter 
of the Rolls, Trin. 7 Ann. MS. Notes. 

5. A Mortgage is an Intereſt in Land, and on Nonpayment the 
Eſtate is abſolute in Law, and the Mortgagee's Intereſt is good in 
Equity to intitle him to receive and enjoy the Profits till Redemption 
or Satisfaction, and on a Forecloſure has the abſolute Eſtate both in 
Law and Equity. Per Pratt C. J. in the Caſe of Roper and Ratchfe, 


2 Mod, Caſes in Law and Eq. 196. 


6. Where a Man treated to lend Money on a Mortgage, and the 
Conveyance propoſed was an abſolute Deed from the Mortgagor and a 
Deed of Defeazance from the. Mortgagee, and after the Mortgagee 
had got the Conveyance he refuſed to execute the Defeazance, yet 
Lord Nottingham decreed it againſt him on the Fraud after the Statute 
cited per Cur', Mich. 1719. in the Caſe of Maxwell and Lady Moun- 
tacute his Wife, Prec. in Chan. 526. | 

7. So where an abſolute Conveyance is made for 100 J. to A. and 
inſtead of entering and receiving the Profits, 4. demands Intereſt for 
the Money, and has it paid him, this will be admitted to explain the 
Nature of the Conveyance. Per Cur', ibid. 

8. A Judgment was ſigned in June 1725. A Mortgage was made 
to Plaintiff in 1728. In January 1730 the Judgment was docketted, 
as appears by Entry in the Margin of the Docket, The Maſter of the 
Nolls held that the Docket was not good, being made after the Time 
limited by 4 & 5W. & M. cap. 20. and that the Officer had no Au- 
thority for it; and ſaid, he would complain to the Judges of the At- 
torney's keeping back the Rolls; that the Mortgage had got the Pre- 
ference of the Judgment by Defect of the Docket; and as to the No- 
tice that the Statute being expreſs that Judgments not docketted ſhould 
loſe their Preference as to Purchaſer and Mortgagees, Notice or not 
Notice was not material, tho' urged that the Docket was purely to 
give Notice, and to make the finding of Judgments more eaſy. De- 
creed for Plaintiff; but the Cauſe turned upon the Foot of an Agree- 
ment between Plaintiff and Defendant touching Defendant's delivering 
up the Bond and Judgment. Micb. 1733. Forſball and Coles, Vin. 
Abr. Tit. Creditor and Debtor, (E) Ca. 6. — 

9. A. a Jointenant with B. her Siſter, made an abſolute Conveyance 
to C. in Fee for 104 J. which was intended only as a Mortgage. In 
1708 thoſe Deeds were cancelled; and then A. in Conſideration of 
184 J. (including the 104 /.) paid by C. conveyed the Eſtate ut ſupra, 
but with a further Covenant not to agree to any Partition without C.'s 
Conſent, B. was in Poſſeſſion till 1910, when C. ejecting her out of 
the Moiety, enjoyed it quietly *till 1726, when A. brought her Bill 


for Redemption, to which C. pleaded himfelf an abſolute Purchaſer. 


The Receipts given for the Money mentioned it to be Purchaſe Mo- 
ney, In 1710 there was an Agreement that A. might have the Eſtate 
again, deſired, on Payment of Principal, Intereſt and Charges. The 
Cauſe was t heard before his Honour, who diſmiſſed the Bill. And 
afterwards coming on before Lord Chan. Talbot, his Lordſbip took 
Notice that the Caſe was very dark, but that the ſaid Agreement 


ſhewed it was vet redeemable at firſt, and that upon conſidering 
I what, 
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what, upon Proof, he took to be the annual Value of the Eſtate; 
and as to the other Matters, his Lardſbip was inclined upon the whole 
to think it was at firſt an abſolute Conveyance ; and, upon the Circum- 
ſtances of the Cafe, affirmed his Honour's Decree. Fad A, continued 
in Poſſeſſion any Time after executing the Deeds, he ſhould have been 
clear that it was a Mortgage; and the Acqurefcence of fixteen Years 
under C.'s Poſſeſſion was a, ſtrong Evidence of it's being an abſolute 
Conveyance, for otherwile'the Length of Time would not have ſigni- 
fied, becauſe they who take a Conveyance of an Eflate as a Mortgage 
without any Defeazance are guilty of Fraud; and no Length of Time 


will bar a Fraud (a). And his Lordſbip diſapproved of the Practice (a) Maxim. 


in the North, of making Mortgages abſolute, and the Defeazance by 
a feparate Deed, as carrying a Face of Fraud. Hil. 8 Geo. 2. Cot 
terel and Purchaſe, Caſes in Eq. Temp. Lord Talbot 61. 

10. J. S. being indebted to A. in 300 l. A. threatened to arreſt 
him, but to prevent this, J. S. propoſed to aſſign to him a Leaſe ;' A. 
agrees; but it was not fully ſettled whether the Aſſignment was to be 
an abſolute one in Difcharge of the Debt, or whether it was to be re- 
deemable on Payment of the 300 J. with Intereſt ; however, A. gat an 
abſolute Aſſignment drawn, which F. S. objected to, inſiſting, that it 
ſhould be made redeemable on Payment t ſapra. The Parties diſa- 
greeing, B. the Brother of F. S. interpoſed, and at laſt the Agreement 
was, that B. ſhould become bound to A. for the Payment of the 3000. 
and that the Name of A. ſhould be ſtruck out of the Aſſignment, and 
B's inſerted ; that J. S. ſhould execute the Deed with this Alteration 
only, but that there be an Indorſement, purporting, that the Deed 
was made to indemnify B. againſt the ſaid Bond; all which was ac- 
cordingly done. Two Days afterwards F. S. directed the Tenants to 
attorn to B. which they did, and it was ſworn by B. in his Anſwer, 


that on the ſame Day it was agreed between J. S. and B. that the 


Aſſignment which had been made ſhould be abſolute to him without 


Redemption. But this Part of his Anſwer was falſified by a Witneſs, 


who ſwore that B. afterwards declared that J. S. was a Fool for not 
making the Aſſignment abſolute to him, F. S. became afterwards a Bank- 
rupt, and a Bill being brought for a Redemption, Mr. Juſtice Parker, 
who ſat for Lord Chancellor, ſaid, his Opinion was, that the Plaintiffs 
were intitled to Relief; that it could not be doubted but that when 
this Aſſignment was made, it was then intended only as a Mortgage; 
for tho' the Aſſignment was, on the Face of it, abſolute, and that 
under Hand and Seal, yet the Indorſement, - tho' under the Party's 
Hand only, was ſufficient to ſhew, at leaſt in Equity, it was only a 
Mortgage; and that what was done two Days after the Execution of 
the Aſſignment did not alter the Nature of it, being no more than a 
Direction to the Tenants to attorn to the Mortgagee. And it being 
contended for the Plaintiffs, that B. not only forfeited his Coſts, by 


inſiſting upon this Aſſignment as an. abſolute Purchaſe, but that he 


ought to pay Plaintifts the Coſts of this Suit, the Judge ſaid, he 
thought it would be going too far to make B. pay the Coſts of this 
Suit; but was of Opinion, that he had forfeited his Coſts. Here is an 
Indorſement under his own Hand, whereby he has admitted the Aſ- 


ſignment to be a Mortgage, and then here is a Witneſs falſifying his 


Anſwer. . Decreed that the Aſſignees under the Commiſſion in the firſt: _ 


Place ſhall; have Liberty to redeem, and in Default thereof that the 
Plaintiffs ſhall have the Redemption, Eoft. 1740. Franklyn and Fern, 
' Barnard, Rep. in Chan. Jod! 
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(00 Redemption in as * decreed. And 
at what Time, &c — And who wall be ad⸗ 
(a) na mitted to redeem (a). 


8 
4 8) P - Ca. © If à Mortgagor has been abſent thirty Years, his Heir * may redeem, for it 
may be preſumod when the Mortgagor has not been heard of fo long, that he is dead. (3) MS. Notes.——_ 
If Lands are limited in a Settlement to Daughters, with a Proviſo, that if the Heir, Executor or Adminiftra. * 
trator of the Seller, pays 400 J. at a Day certain to Truſtees, that the Limitation ſhall ceaſe, this Limitation is 
only a Collateral Sort of Security for the Money, which the Creditors of the Seller, or be in Reverſion, ma may 
redeem. ' Frederick and Aynſcombe, (c) MS. Notes. An Equity of Redemption has always been conſidered, 
in Equity, as an Eſtate in the Land; it is ſuch an Intereſt in the Land as will deſcend from Anceſtor to Heir, 
and may be granted, intailed, deviſed or mortgaged ; and that equitable Intereſt may be barred by a Common, 
Recovery. The Perſon who is intitled to the Equity of Redemption, is conſidered in Equity as of the 
Land, and the Mortgagee to retain the Land as a Pledge or Depoſit; and for this Reaſon it is, that a Mort. 
gage in Fee is conſidered as a perſonal Eſtate, notwithſtanding in Point of Law the legal Eſtate veſts in the 
Heir. (4) MS. Notts. W 00 9 wah ao | Ag C 452308 ”y + ag Term and Year, 


(4) Luzre Term and Year. | 420 1 
I, 
A and the Mortgagor dies, and his Heir ſells the Equity of Re- 
demption. And per Lord Chancellor, the Vendee of the 
Heir of the Mortgagor ſhall redeem the Land, without paying the 
Money lent, on the Bond. Hil. 1678. Bayly and abe Þ, rec. in 
Chan. 89. | 
* WA mortgage Lands to B. for 1000. and A. owes B. alſo 
1001. by Contract or Bond, A. ſhall not be FE to redeem the 
Mortgage without paying the 100 “. by the Contract or Bond, but is 
left to his Remedy on his Contract or Bond (e). Mich, 1701. ſo held 
py in the Caſe of Mg, and Kett, in Canc, e in B. R. Temp. M. z. 


Par ſaid, that 559 | 

if I have ſe- | 

veral Mortgages upon ſeveral Lands for tool. nk from the ſame Puri, and one of Fe W proves a 
bad Title, and the other good, m ſhall redeem the _ one, without paying of the ** upon 
the bad one. Li. 


Mortgagee in Fer ſa Money to the 7 upon Bond, 


a Mortgage Ade over his an yet he muſt be made 
'A 10 in-a Bill of Redemption, that he may account for what Pro- 
fits he did receive in his Time. This was held by e Court, to be 
the daily Practice. Anne, in the Dutchy. 

' 4. A had a Mortgage of certain Lands, whereof B. had a fi 
Mortgage, and afterwards B. lent a further Sum to the Mortgagor on 
a Statute; but as A. alledged B. had Notice of 4.'s Mortgage before 
be lent the laſt Money, B. by Anſwer did not deny Notice poſitively 
but evafively, and A. could not prove Notice *till after B.'s lending 
the laſt Money; yet becauſe B. had not denied Notice poſitively, 
Lord Keep. Wright and his Honaur decreed a Redemption on Pay- 
ment of the . oy" woe Trin. 1703; Nn *. * Prec. 

in Chan! 2206. 
Tn this Caſe it 5. Plaintiff's Huſband bbfore Marrieg e gives her — to leave 
_ -_  - her 1000 J. if the ſurvived him, and the: fame Day matries her, The 
5 of Huſband dies inteſtate; leaving a Freebold and Copybold Eſtate, all in 
what is due on Mortgage te B. 'The Wife adminiſters, but the perſonal Eſtate not 
or being neat' ſufficient to ſatisfy this Bond, ſhe brings a Bill againſt the 
the Copybold Heir and Mortgage to redeem; and be let in to have Satisfaction of 
5 the Bond. And per Lord Keep. Wright, if the Bond were executed, 
A Ar the (which —— tful, was ordered to be tried) the Court would ſup- 
Freehold till port it as a Bond add that the Freehold and Copyhold being mortgaged 
the For # together, the Plaintiff ſhould redeem both. Hil. 1704. Aclon and 
Bid. 238. An; Prec. in — 237% — 

1 = N 


—_—— 


Mortgage. | 


6. A Note was given at the Time of the Rela an | Equity, of 
Redemption, that the Releaſor ſhould have the Lands conveyed to him, 
upon Payment of what: was given for the Lands, | within a Near; ſuch. 
Payment having been neglected for ſeveral Yeats, there ſhall be no 
Redemption. 10 Feb. 1706. Endfworth and Crag, Vin, Abr. Tit. 
Mortgage, (U) Ca. 8. 

7. A. mortgages a Tenement to B. and C. and D. were Sureties for 
Payment of Principal and Intereſt ; afterwards 11 /. Intereſt: being be- 


hind, C. paid it to prevent a Suit; aſter this D. leads Money to A. 


and it was propoſed that the Equity of Redemption ſhould be "his Sew 
curity ; upon which C. deſired D. that the 11 /. might be included in 
his Security; D. promiſed it ſhould, and accordingly adds the 11 J. 
to the Conſideration of- the Mortgage, and gave C. a Note to afſure 
bim a Satisfaction out of this Security. D. being a conſiderable Cre- 
ditor to A. inſiſted, that C. ſhould have no Satisfaction until his own 
Money was firſt reimburſed; C. dies; his Widow being his Execu- 
trix, exhibits her Bill againſt D. and inſiſts upon having Satisfaction 
before him. The Money being due to her precedent to his Demand, 
the Defendant alledged that the Acceptance of the Note was a Waiver 


of the firſt Equity. Lord Chancellor: C. having paid 11 J. for Inte- His L444 
reſt, he ſtands in the Place of B. the Mortgagee, and ſhall have the * 
Benefit of that Security; and as to the Note it is not any Waiver, but 


595. 


„ No valu- 
able Purcha- 


an additional Security. Tin. 7 Ann. Beckett and Booth. ſer, with 


8. A. ſeiſed of a Copyhold in Fee, upon his Marriage ſurrendered 


| Daughter that the Wife had, then the whole Surrender to be uoid; the 
Day elapſed and the 50 J. not paid; the Huſband died 7thout Iſſue, 
The Plaintiff being his Heir, brought bis Bill againſt the Defendant, 
who purchaſed from the Wife to redeem. Defendant pleads that he 1s 
a Purchaſer for a valuable Confideration without Notice. Lord Chan- 
rellor : The Court may ſometimes carry an Intereſt. which is redeem- 
able even to an Oppefition. This originally was not deſigned for a 
Mortgage, but the Party by ſettling it thus has left it in his Election 
either to perform the Condition, by paying the Money, or to let the 
Settlement ſtand, and he choſe the latter; therefore he allowed the 
Plea, but ſaid nothing of the Notice. Mich. 8 Ann. ug. 5d Brom- 
ley, MS. Rep. 


9. A. being ſeiſed of 3 Copyholds i in Fee, marigenes thaw: 


and afterwards mortgages Part of them to another, and mortgages 


Part of them to a third Perſon ; but there was no. Admittance; or if 
there was, it was entered in a wrong Book, contrary to the Cuſtom 
of the Manor. But the Mortgagee relied upon the Mortgagor, who 
was Deputy Steward of the Manor, to do every Thing that was need. 
ful, but inſtead of that he entered the Surrender. in a wrong Book, 
contrary to the Cuſtom. And after mortgages the Lands. a fourth 
Time, then the Mortgagor becomes a Bankrupt. Inſiſted. That the 
Lands in the ſecond Mortgage being Part of the that were in the 
firſt, the ſecond Mortgagee ſhall be admitted to redeem all the Langs 
contained in the firſt Mortgage, paying tbe. firſt Mortgagee all that is 


due upon his Mortgage. + And by Lord Chancellor, Where, there is a 


ſecond Mortgagee of Part of the Lands that were,before in engt 
he (hall. not redeem Part of the firſt; Mortgage, and fo, putythe, firſt 
Mortgagee to ſeek what is due to him out of the Reſidue. of the Lands, 
when he hath a precedent: Title to the whole, but paying all that is 
dae, he ſhall redeem the whole. But it was ordered that the ſecond 

| | Mortgagee 


Notice of a 


it to the Ce of himſelf and his Wife in ſpecial Tail; Remainder 7o. the aſi againd 


Wife in Fee, upon Condition that if he pay 50 l. at ſuch a Day to à it in Equity. 
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Mortgagee ſhould redeem ſo much as was contained in his own Mort- 
gage, the Maſter ſettling the Proportion the ſecond Mortgagee ſhall 
pay to the firſt. And it was alſo decreed, that the fourth Mortgage 
being without Notice of the third and the third being entered in a 
Wrong Book, the third ſhall be poſtponed, and the fourth Rand in the 
Room of it; and that after the fourth Mortgage is ſatisfied, the third 
ſhall be let in. It was objected, That the Aſſignees of the Commiſ- 
ſionets of Bankrupt have the legal Eſtate, and being Creditors have an 
equitable Right, which will prevail againſt Equity only. Lord Chan- 
celler : They ſtand but in the Place of the Bankrupt, and this third 
Mortgage would have been good againſt the Bankrupt himfelf, and 
therefore ſhall be good againſt the Creditors ; and the third Mortgagec 
ſhall come in as a Creditor, to bave his Dividend of the Bankrupt's 
perſonal Eftate, for ſo much as the third mortgaged Lands fall ſhort 
of ſatisfying what is due upon that Mortgage. Welman and Warren, 
10. No Redemption after forty Years Poſſeſſion, but on a flated 
Account for turning Intereſt into Principal. 15 Jan. 1710. Canuay 
and Shrimpton, Vin. Abr. Tit. Mortgage, (U) 2 Ws be ven 
11. A Feme ſole ſeiſed of Lands in Fee, ſubject to a Mortgage, 
marries A. who about ten Years after off the Mortgage, and has 
it ovet to B. In Truſt for himſelf, and lays out a confidera- 
ble Sum in Improvements upon the Eſtate; and having Iſſue two 
Daughters by his Wife, makes his Will, and deviſes theſe Lands to his 
youngeſt Daughter, and dies; the Wife ſurvives, and holds the Lands 


for her Life; and after her Death, the eldeſt Daughter and her Huſ- 


band bring a Bill againſt her Siſter and Coheir, to redeem a Moiety of 
theſe Lands. The great Queſtion was, Upon what Terms and in 
what Manner Plaintiff ſhould redeem, for if the Account was to be 
taken as between Mortgagor and Mortgagee in Poſſeſſion, then the 
Devifee muſt account for the Profits received by the Deviſor, and be 
allowed for Repairs and laſting Improvements ; 'but if in this Cafe the 
Deviſor ſhould be judged in Poſſeſſion by Right of his Wife, and not 
by Virtue of the then the Deviſee was not'to acconnt for 
the Profits, nor have an Allowance. for Repairs and Improvements, 
but only to have Intereft allowed from the Father's Death, for then ir 
would be the common Caſe of Tenant for Life of Lands in Mort- 
gage, who is obliged to keep down the growing Intereſt during the 
Continuance of his Eſtate, and fhall not have any Allowance for the 
Improvements? Couper C. decreed that there ſhould be no Allow- 
ance for Improvements by the Huſband before he took an Aſſignment 
of the Mortgage; but from that Time the Deviſee ſhould have an Al- 
lowance of the two Thirds of the laſting Improvements, but nothing 
for the other Third, becauſe he received the Benefit of the Improve- 
ments during his Life, according to the uſual Proportion between an 
Eſtate for Liſe and the Reverſion in Fee; and that no Intereſt ſhould 
be allowed during the Deviſor's Life, for Tenant for Life is bound to 
keep down the Intereſt during his Eſtate. Per Cur', Neuling and 
Abbot, Eaſt. 1 Geo. Vin. Abr. 185..Ca. 8. Letter JI. 


f 


12. J. S. grants a Rent-charge in Fee of 48]. per Antium to B. 


upon Condition, that if J. S. ſhould at any Time give Notice to pay 


in the Conſideration Money (being 800 J.) by Inſtalments, v/z. 100 /. 


dat the End of every ſix Months, and ſhould, purſuant to ſuch No- 


tice, pay the faid Money and Intereſt at any Time during his Life- 
time, then the Grant to be void; but there is no Covenant for J. . 
to pay the Money, «and the Rent- charge was much leſs than what the 
„ Intereſt 


1 
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Intereſt of the Money came to, (legal Intereſt being then, viz. about 
fixty Years ago, at 8 J. per Cent.); and B. had conveyed it over after 
F. S.s Death (a) to a Purchaſer, to whom he had given collateral (a) Quere 


Security for quiet Enjoyment ; and the Purchaſer had afterwards made = the 
a Marriage Settlement of it. And upon a Bill brought by the Heir of gies.” ©” 


S. to redeem this Rent-charge, the only Queſtion was, Whether it 
was redeemable? And Lord Chan, Cowper conceived the Rent-charge His Lor461p 
was not redeemable af /o great a Diſtance of Time (b), viz. about ſixty Sbfervod. that 


Years ; and that this Court had gone too far in permitting Redemp- ME 


tions. And decreed the Bill to be diſmiſſed with the uſual Cots, it the Time of 


being only upon Bill and Anſwer. Mich. 17 14. Floyer and Laving- ng 


ton, 1 Will. Rep. 268. Intereſt was 
ea Ef do ao; ab at 8 J. per Cent. 
and therefore the Rent · charge of 48 J. a Year being ſo much leſs than the yearly Intereſt of 800 J. which at 
$/. per Cent. came to 64 J. a Year, the Payment of the Rent. charge could not be taken to be the Payment of 
the Intereſt. That here ſeveral Circumſtances concurred, which, tho' each of them ſingly might not be of 
Force to bar the Redemption, yet all joined 12 were ſtrong enough to prevail over it. That the Merr- 
gagee ſeemed to have allowed a Conſideration for the the Equity of Redemption aſter the Death 
of the Moertgagor. Firſt, By — the Rent charge at 48 J. per Aanum. Secondly, By agreeing to have his 
Principal Money by Inf almentt. Thirdly, By leaving it at the Election only of the Mortgagor, whether he 
would redeem or not. And that there could be no Reaſon given why ſuch a contingent Right of Redemption 
might not, upon fair and reaſonable Terms, be pnrchaſed. That the Length , J ine, where ſo great as in 
Purchaſe and Settlement of this Revt-charge, after the Death of the Mortgagor, being all «without any Fraud, 
were of Night; as alſo that the Morigagor was not bound to Pay the qv" 4 by any Covenant. That the 
Purchaſe of this Rent charge did no ways either create or admit of a Right of Redemption, by taking a Secu- 
rity againſt a Redemption, that being only a prudent Caution made uſe of by the Purchaſer, which the Seller, 
— Wang 0 1 
er 


it would not hurt himſelf, might adviſe him to. Per Lord Chancellor, ibid. 271 to 273. But the 


ys, it was thought that the Length of 7ime was the chief Objection to the Redemption. 1814. 273. 


J Sir Joſeph Jedyll, far the Plaintiff, cited the Caſe of Lord Widdrington and Jennings in Lord Harcourt's 
Tin, where the Court took a Difference between a Mortgage of a Rent-charge and of Land, and that a 


ption was allowed in the former Caſe after a very long une, viz. eighty Years, as he thought. 16:9. 250. 


1.3. Bill by 4 Conuſee of a Statute of the Mortgagor to redeem after 
a Decree of Forecloſure, &c. The Defendant pleads a Decree: of 
Forecloſure, and that the Statute was acknowledged after.the Mortpa- 
gee's-Bill filed, that the Mortgagee had no Notice, and made proper 
Parties at the filing of the Bill, and that the preſent Plaintiff took 
the Security pendente lite. Per Harcourt C. This is * cont Foreclo- 
ſure; let the Plaintiff redeem upon Payment of what is due, with 
Coſts. 9g Fuly 13 Ann. Criſp and Heath, Vin. Abr. Tit. Creditor and 
Debtor, (E) Ca. 2. P. 52. | 2 

14. There is a Difference between Mortgages of Exchequer Annui- gut according 
ties and Common Stock, the Value of which depends upon Imagina- to Manning 
tion, rather than real Value ; but Annuities are a certain Security, and OT, 
carry a conſtant Intereſt, and are to be conſidered as Mortgages bf 1 49 
Lands; and cannot be ſold after Forfeiture without Foreclofure ; but mortgaged 
the Decree was reverſed. 1714. Hilſon and Tooker, Vin. Abr. Tit. — 4 2ogh 


Mortgage, (Y) Ca. 7. P. 476. Forfeiture, 


| | | | unleſs there 
be an expreſs Agreement that the Mortgagee may ſell after Forfeiture. 1bid. 


15. A Mortgage was in Wales by Leaſe and Releaſe for 300 J. Here being 


Proviſo, to be redeemed on Payment of 300 J. on any Michaelmas- 3 MK 


Day; but there was no Covenant to pay the Money, Lord Chan. the Meng, 
Cowper thought this in Nature of a conditional Purchaſe, and redeem- 8 is 20 
able even at Law to the End of the World. Mich. 1715. Howell and yore © ell 


a ween the 
Price, Prec. in Chan. 423, 424. Gang, er 
- implied, nor would any Action lie againſt the Mortgagor, to ſubject his Perſon, or compel him to pay this 
== but this 2 Nature of a conditional Purchaſe, is ſubje& to be defeated on Payment by hy: Mort. 

gee or his Heirs, of the Money on am Michaclmas- Day, at the Election of the Marrgagor or his Heirs ; ſo 
2 here was an everlaſting ſubſiſting Right of Redemption deſcendible, and which cannot be forfeited at Law 
like other Mortgages, and therefore there can be no Equity of Redemption or any Aſſiſtance of this Court, 
but the Mortgage may be defeated, even at Law, by a Performance of the Terms and Conditions of it. 
Per Lord Chancellor, ibid. 423, 424.—2 Vern. 701. S. C. 
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"A 16. A. mortgages to B. for a Term of Vears, to ſecure a Sum of 
Money already lent to 4. as alſo ſuch other Sums as ſhould hereafter 
be lent or advanced to him. A. makes a ſecond Mor tgage to C. for 
a certain Sum, with Notice of the firſt Mortgage; and then the firſt 
- + Mortgagee, having Notice of the ſecond Mortgage, lends a further 
Sum, &c. Per Cowper Lord C. The ſecond Mortgagee ſhall not re- 
deem the firſt Mortgage, without paying as well the Money lent after, 
as that lent before the ſecond Mortgage was made; for it was the 
Folly of the ſecond Mortgagee, with Notice, to take ſuch Security, 
But upon the Importunity of the Counſel, it was ordered, that the 
Maſter ſhould report what Money was lent by the firſt Mortgagee after 
he had Notice of the ſecond Mortgage. Eaft. 2 Geo. Gordon and 
| Graham, Vin. Abr. Tit. Creditor and Debtor, (E) Ca. 3. P. 52. 
17. It is a Rule in Equity, that a Mortgagee in Poſſeſſion, who is 
ſued for a Redemption, ſhall never be firipped of his Poſſeſſion before 
Payment. 17 Feb. 1717. Brine and Hartpole, Vin. Abr. Tit. Mort- 
gage, (T) Ca. 15. P. 467. boy 
18. Where by a ſþecral Agreement Profits are to be ſet againſt Inte- 
reſt, whether Length of Time be a Bar to Forecloſure, 17 Feb. 1717. 
Brine and Hartpole, Vin. Abr. Tit. Mortgage, (U) Ca. 12. P. 469. 
(a) 1 Jil. _ 19. The (a) principal Queſtion was, Whether on a Bill brought by 
K. 775. S. C. the Purchaſer of Lands (from the Heir at Law of the Mortgagor) to 
redeem, the Mortgagee could retain a Bond Debt of the Mortgagor to 
the Mortgagee, ſo as to oblige the Purchaſer to pay both before he re- 
deemed, as without Queſtion he might have done upon ſuch a Bill 
brought by the Heir at Law of the Mortgagor before any Sale made. 
Decreed per Lord Chan. Macclesfield, that the Alienee of the Heir might 
redeem the Mortgage without paying the Bond Debt; for tho' it is true, 
that the Heir muſt have paid both in ſuch a Caſe, yet the Reaſon of 
- that is, becauſe the Heir is expreſsly bound, and it is his own Debt, 
ſo that the Action upon the Bond is brought againſt: him in the Debet 
and Detinet; and tho' by the Civil Law he may ſubſtitute the Lands 
which he had by Deſcent in Diſcharge of his Perſon, yet he may, if 
he thinks fit, diſpoſe of thoſe Lands, and make his perſonal Eſtate 
liable. But by our Law, before the Statutes of Riens per Deſcent were 
pleaded, the Plaintiff could only reply that he had Aſſets by Deſcent 
at the Time of the Writ purchaſed, for if he had diſpoſed of them 
before, the Plaintiff had no Remedy; but now by the Statute the 
Plaintiff may reply that he had Aſſets by Deſcent before the Writ pur- 
chaſed at ſuch a Time, and if found for him, he ſhall have Execution 
in Value againſt the Heir, which before he could not have; but he 
can no more follow the Lands in the Hands of the Alienee than he 
can the Goods in the Hands of the Vendee of the Executor; for the 
Perſon of the Heir is Debtor, and not the Lands, and conſequently 
the Lands in the Hands of the Alienee can be charged with nothing 
but what is an immediate Lien thereon, which the Bond is not, tho” 
the Lands in the Hands of the Heir himſelf muſt be liable, in this 
0 Caſe, to pay both the Bond and the Mortgage, on a Bill brought by 
the Heir for a Redemption (3). Hil. 1718. Coleman and Wince, Prec. 
0% So if a in Chan. 5 11. Tamer 1 eee 
Man poſſeſſed EE 4 * 
of a Term for Years, mortgages it, and dies indebted to a Mortgagee in a Bond Debt, if the Executor brings 
a Bill, to redeem, he muſt pay both before the Equity of Redemption of the Term is Aſſets in his Hands; 
but if he alien the Equity of Redemption, as it is ſo far a Devaſtavit, yet the Purchaſer ſhall be charged 
with no more than was immediately borrowed upon it; and it was alſo held in this Caſe that the Bond Credi- 


tor of the Heir - himſelf ſhould be preferred before a Bond Creditor of his Anceſtor, aſter ſuch Alienation, 
whether it were voluntary or for a valuable Conſideration. bid. 512, 513. | DIO? 1 


N s 2 » 
I | _ 20. Where 
| . * 9 . 37 ; aut 


Vy 


1. 


aw "20, Where Poſſe {ſion is a inn a Mortgage Fraud — EE” 
Suit, it 75 uſt be reſtored gx = can be CO: 27 eng Jag ing 
1719. nt and Criſp, Vin. Abr. Tit. Mortgage, (T) Ca. 16. P. 467. 
21. Equity Will 20 enlarge the Time for Mortgagor to redeem 
i e fx Years Acquieſcence under a Forfeiture by his own Conſent, 
el pecially if there 75 been any Improvements on the Eftate. 18 Jan. 
1719. Lant and Criſp, Vin. Abr. Tit. Mortgage, (U) Ca. 13. P. 469. 
22. There ſhall be zo Redemption after long Poſſeſſion, Settlements 
made, and Eſtate improved. 8 April 1720. Courtney and Langford, 
Vin. Abr. Tit. Mortgage, (U) Ca. 14. P. 469. 
3. 8 Teſtatef, being polſeſſed of a Term, mortgages it to 4. 
and becomes alſo indebted to A. by ſimple Contract, and dies, his 
Executor brioging a Bill to redeem, ſhall pay both the Mortgage and ry 
Debt by fimple. Contract, becauſe the very Equity of Redemption ts = 
Aﬀſets to pay fimple Contract Debts; but if any Creditor of the Teſtator 14 
brings a Bill to redeem this Mortgage, he ſhall only pay the Mort- | * 
gage. Hil. 1721. Per Lotd Chan. Macclesfield, in the Caſe of Cole- £8 
man and Winch, 1 Will. Rep. 777. 1 
24. A. Plaintiff's Brother, mortgaged the Lands to B. and died. 2 Med. Caf, 
In the Mortgage, Deed there was a Covenant to reconvey upon fix. Months *; kf 
Notice of the Payment of the Principal and Intereſt; and another Co- i ads. 
enant, that in Caſe the Eſtate was to be fold, that B. ſhould have the verbo. 
*Pre-emption ; but B. getting the Counterpart of the Mortgage into his 
Hands after 4.'s Death, and Plaintiff having given B. fix Months 
Notice that he would pay the Principal and Intereſt, and Defendant re- 
fuſing to accept it, whereupon Plaintiff exhibited his Bill for a Recon- 
veyance of the Eftate, having entered into Articles for the Sale thereof, 
B. by his Anſwer, inſiſted on the Covenant in the Deed to have the 
Pre-emption; but it appearing that neither the Blaintiff not the Pur- 
chaſer knew any Thing of this Covenant, the Counterpart of the 
Mortgage having been in B.'s Cuſtody, &c. and that Plaintiff had 
often made Application for a Counterpart thereof, which ws denied, 
be Mating only to have the Principal and Intereſt paid, for that the 4 
Security was too narrow for the Money he had lent; and that if it 1 
was not paid by ſuch a Time he would forecloſe the Equity of Re- 1 
emption; but never mentioned that he was to have the Benefit of 
Pre-emption 'till after the Eſtate was ſold ; therefore he ought not 
now to claim it to the Prejudice of the Purchaſer, Plaintiff having 
had Time for to claim it (if he had pleaſed) before the Eſtate was 
fold. Decreed accordingly; and the Mortgagee to reconvey upon 
Payment of D and Intereſt, Cc. Eaſt. 1722. Orby and Trigg, 
ae Rep. 

Bill to have a Satisfaction of a Judgment, againſt a Purchaſer 
of 2 Equity of Redemption of the Land, or to redeem Incumbran- 
ces, Sc. The Defendants inſiſt on the Stat. 4& ;W.&M. cap. 20, 
that no Judgment ſhall affect a Purchaſer or Mortgage, unleſs docket- 
ed. This Judgment was not docketed 'till 172 1, and the Purchaſe | 
was made in 1718. Macclesfield C. It is plain Defendant had Notice 
of the Judgment, and did not pay the Value of the Eſtate; and that 
is a ſtrong Preſumption of an Agreement tb pay off the judgment: ; 
and ſince Plaintiff cannot proceed at Law againſt Defendant upon the 

Judgment for want of docketing in due Time, he ought to be relieved 

br. Decreed that Defendant pay Plaintiff the Money zona fide due 

upon the Judgment. Mich. 9 Geo. Thomas nog Pledwell, Vin. Abr. 
Tit. Creditor and Delor, ( C) Ca. 8 3˙ —. 
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26. A Bill was exhibited by the Creditors of a Mortgagor, to have 
the Eſtate ſold for Payment of their Debts; pending which Suit the 
Mortgagee obtained a Decree to forecloſe the Mortgagor. The Court 
decreed that the Creditors ſhould redeem upon Payment of Principal, 
Intereſt and Coſts, to the Mortgagee ; and referred it to a Maſter to 
take an Account thereof; and that the Lands ſhould be fold to the 
Creditors. Trin. 11 Geo. 1. Soley and Saliſbury, 2 Mod. Caſes in Law 


and Eq. 153. | 2 
27. J. F. in 1679, mortgaged Lands to A. for a ſmall Sum of 


Money, by an abſolute Coveyance and Defeazance, but the Redemp- 


tion was expreſſed to be made with J. S. s own Money and in his Life. 
time. Soon after F.S.'s Neceſſities forced him to go abroad, where 
he died about twenty-ſeven Years fince, and his Heirs knew nothing 
of the Mortgage. In 1702 A. deviſed that if the Mortgage ſhould be 
redeemed, the Money ſhould go ſo and ſo. About fixteen Years after 
the Will, a Bill was filed for Redemption, to which was objected the 
great Length of Time, and that by the ſettled Rules of the Court a 
Mortgage ſhall not be redeemed after twenty Years. But his Honour 
held, that decreeing a Redemption would be no Wrong or Hardſhip 
to the Party, for he will have greater Intereſt than the Law now al- 
lows; and that the not decreeing a Redemption, would be eſtabliſhing 
a very great Impoſition; and tho' abjolute Conveyances and Defeazances 
were formerly much uſed in Mortgages, yet the ſame is left off, as 
dangerous, by loſing the Defeazance, which is avoided by being in the 
ſame Deed ; that the Words in the Defeazance, however fettered, 
ſignify nothing where the Money is to be repaid ; for the Borrower, 
being neceſſitated, and ſo under the Lender's Power, the Law makes 
a benign Conſtruction in his Favour ; but this was a Fraud in its Crea- 
tion, and in ſuch Caſe is redeemable after any Length of Time; for the 
Words to be paid with his own Money, were thrown in to no other 
Purpoſe but to make J. S. imagine it could not be done otherwiſe ; 
whereas any other Perſon's Money was of equal Value. But if rightly 
conſidered diſtin from the Fraud, there is ſufficient for Redemption 
by the Declaration in the Will, where he calls it a Mortgage; and as 
J. S. by thoſe fettering Clauſes would have a Right to redeem, fo 
will his Heir, who would be equally deceived by them; but here it 
appears that the Heir knew nothing of this Deed, which is ſtill ſtronger ; 
and had he known of it, it would have deceived him, and led him into 
an Imagination that he could not redeem. And Lord Commiſſioner 
Gilbert was of the ſame Opinion, and thought this Caſe out of the 
general Rule of Dereliction, which even ſuppoſes previous Knowledge 
of the Right, it being abſurd to ſay a Man relinquiſhes a Right which 
he knows not of, nor can it be ſuppoſed a Dereliction or a Right 
neglected or diſregarded, by reaſon of the great Over-value. And a 


In this Caſe Redemption was decreed. Eaſt. 172 5. Ord and Smith, Select Caſes 
the Mafter of in Chan. g. WE | 
8 v ene 
a twenty Years ago, a was on a | in 
1642, and where there was neither fancy = oufler le Mere; but only the Morrgagee having brought a Bill 
to 8 was an Admiſſion that he conſidered it as a Mortgage, and ſo the Morigager was let in to 
. 10. 


28, The Rule for Redemption within twenty Nears ſhould be in- 
violably abided by, for it is for the quieting of Mens Eſtate ; and ne- 
gleGing for ſo long a Space of Time to purſue their Rights, is a De- 
reliction of the Pledge, and ſhould not be broken into; for it is a 
natural Reaſon to think, that Perſons having a Right would purſue it 
in ſuch a Space of Time, if it were worth while ; and by its not being 

3 one, 
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n a8 ka was their Intereſt to do ſo, (about which Men ate ver 
ſedulous) the natural Dediction is, el they t jt nor = 
while. But à Cafe may out of the 520 as Where the 
Suppoſal of a Dereliction may be ade as eie the Right of 
Redemption is induſtriouſly © ſcured by particular Clauſes, viz. That 
the R mption muſt be with bis own Money and in his vun Lifetime, 
&c. which would be uſeleſs for- at other Parpoſes' but to. 9 — 
Imagination, that he could not do unleſs with his own M 


in his Life- time. Per Lord 'Cothpdiflioner' Githert, Eaſt. 1725. 04 


ail Smith,” Select Caſes in Chun. . 

2209. The Plaintiffs brought a Bill to redeem a Lottery Annuity 
they had mortgaged to the Defendant, and prayed to have the fame: 
reſtored upon Payment of the Mortgage Money and Intereſt. The' 
Defendant in his Anſwer ſaid, that he had ſubſcribed the ſaid Annuity! 
into the Soutb- Sea Company, and be inſiſted upon the Benefit of the 
Stat. 6 Geb. cap. 4. ſect. 23. by which Act all Executors, Adminiſtra- 
tors, Guardians and Truſtees, have Liberty to fubſcribe for and on the 
Behalf of their reſpective Teſtators, Inteſtates, 'or of Infant Minors, 
Feme Coverts or others, for whom they are relpectively intruſted, and 


by Virtue of the ſaid Act are indemnified for ſo doing; and that by 


the ſaid Statute the Share- or [Intereſt of ſuch Executor, Adminiſtra- 
tor, Guardian or Truſtee, in the Cap ital Stock of the South- Sea Com- 
pany, ſhall be ſubject to the like Uſes, Truſts and Purpoſes, as the 


ſaid Annuities ſo ſubſcribed: were ſubject therefore the Defendant in- 
ſiſted that he was indemnified by this Statute, and that he was only 


auſwerable to the Plaintiffs for the Produce or Share of the ſaid An- 
nuity 1 = Stock, and that' he was not obliged to anſwer ſpecifically in' 
Value. It appeared, that the Annuity was ſubſcribed after the Condi- 
tion of the Mortgage was forfeited, and that the Defendant had ſubſcribed 


it without the Conſent or Privity of the Owners. Lutwyche for the 


Defendant inſiſted, that he -ought to be charged only with the Pro- 
duce, and cited ſeveral Caſes in this Court, where the Party, ſo ſubſcri- 
bing, had been decreed to pay only the Produce, as being indemnified 


from any Thing farther by Virtue of, the faid Statute ; and this, he - 


faid, had been done in the Caſe of a Goldſmith, in whoſe Hands ſuch 
Annuities being left, and they having ſubſcribed them without the 
Privity or Conſent of the Owners, yet they were decreed to anſwer 


only the Produce; and to this Purpoſe he cited the Caſes of Black” 
and Fowler, cor Lord Chan: Macclesfield, and Weaver and Nichols, and 


Marſhall and Fowler, in which laſt: Caſe an Action of "Ttbver was 


brought for the Annuities againſt the Goldſmith in whoſe Hands they 
were depoſited, and the Plaintiff recovered in Damages the-whole Va- 
lue of the Annuities ; and the Bill being brought by the Goldſmith 
who was the Defendant at Law, to be relieved againſt the Verdict, the 


Maſter of the Rolls granted a perpetual Injunction upon Payment or * 
the Produce. And this Decree was afterwards affirmed by Macclesfield 


Lord Chan. upon an Appeal. Lord Chan. King ſaid, the preſent Caſe 
differed from thoſe which were cited, and decreed a 1 of 
the Plaintiff's Annuity upon the common Terms of Payment of the 
Principal Money and Intereſt, Mich, 12 Geo. 1. Thomas et al and 
Pendlebury, MS. Rep. 


30. J. S. having Chambers i in Gray's Tor. mortgaged them to A. Yide P. 602. 


S. died, leaving B. a Son, who was "Th Adminiſtrator, but no © 


ember of the Society. B. brought a Bill to redeem. It was ob- 
jected, That B. was utterly incapable of having the Chambers by the 
Rules of the Society, which are, that none can have Chambers but 
Vor, II. * 70 ſuch 


32. 
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TIE "RON 75 in Cha zus 37 Nad ven, teh 6 40 It 
A Decree of F Foreelofare LL to Je {at glde after: ent) Nodes 
fork Matter of Form only; neon a Demurrer to a Bill of Review.. 12 Feb, 
722. Janes and, 42 257 dn b. br. 1775 Mortgage, (U) Ca. 18. 
epreſen brought his Bill againſt C. to.redeem, 
» Nonguge of Chambers in. Gray's Inn made, iy. II in 1687, aud by 
Aſſignment transferred ow” ' whoſe E Executor B. was: The Ter m 
mortgaged by H. was for fifty-ſeven Years, which, would. expire. at 
Lady-Day 1731, and the Bench, gave a new Term for eleven Years, to 
GC. to commence from t End of the former; and he was the firſt Per- 
ſon who was Jn. Lage aa ot the Chambers under, the Mortgage, but 
1055 not been jn ortwenty Vears; ſo that J. S. came within 
e © of F. ige pe the Bench to be admitted to redeem, 
Kh 21 ay 1726. an Order, of Penhon was / made; reciting, .** That 
e the Matter 15 Diſpute between the Parties was Matter of Account, 
* which, the Bench was not capable of taking, and the Mortgage of 
95 long, ſtanding; but that J. S. was at; Labgrty to ſeek his Re- 


« 17 in a Court of Equity, as he ſhould be adviled. Upon which 

1. — t this Bill. And his, Honour ſaid, he could got neddle, 
21 this itle to Chambers, which is u legal one; but the Benchers 
themſelves — recommended it to J. S. to come hither, and left 
him at Liberty to make his Application, he ſaid, the Bill was proper; 


and it being as o ec that if J. S. could redeem the old Term, yet he. 
(5) Such re- could have no itle to the additional (), Term of eleven Years, But, 


ee per Cur, This additional Term comes from the old Root, and is of 


been led to the ſame Nature, ſubject to the ſame Equity of * elſe 
be redeemable Hardſhips might be brought upon Morigagors by the Martgagees 


or = — getting ſuch additional Terms more eaſily, as being poſſeſſed of one 


5 Ae and by that Means -worming out and oppreſſing a 2 
fence out of Mort A 4.4. was decreed, per his Honour, Hil. 1 


% ons to oO Rakejt 8 o* of and Brewer, (e), 2 Will pe 5 11. 0 
Lord Chancel- Lord an. King, 12 July 1729. TAS 


lar in S. C. 
Trin. 11 Geo. 2. Select Caſes in Chan. 56. 27 (lee) Select Cafes in Chtn. 55. Trin. 11 Ot. 1. 
8. C. and ſtates it ola A. mortgaged his Chambers in Gray's Inn to F. in 1687, but continued in Poſſeſſion 
"till 1700, at which. I e an oder of the Bench was made to dęliver Foſſeſſio to B.—B, entered into Part, 
but 4. continued in Poſitffion of the reſt till 1768. „ died api the Plaintiff an Infant, and B. then 
being in Poſſellon of the whole, the Infant came uf Age in 101. Ia 1926 Phintif brought his Bill to 
redeem, and a Decree was made at the Rolls to redeem, and La bo have the renewed. Ferm of eleven 
Years conveyed on Payment of the Confederation Money, with Intereſt, In arg this Caſe before Lord Chan. 
King, it was admitted that avhere a Mortgagee is in Poſſe/ion for ravthty Years, 540 nd Ihtereft paid, the Mortga- 
ger ſhall not redeem, but where be is in Poſt ſpon of any Part, the Computatian of that Time ſhall never affet# 
, but only from the Time the Mortgagee was in Poſſeſſion of the whole, and Gall be admitted to redeem. 
And Lord Chandceller affirmed the Decree, and added, that for Part the Mortgagor y redeem as bein in Poſ- 
ſeflion, and as he canndt do that [epar ately, he ſhall redeem the Whole. That in nl Cafe 4. was in- on 
till 1708, and that lg oth 1708 to 1714 the Plaintiff was an Iuſant, and ſo that J is accbunted for; and 
that from 1714. to this T ume, (viz, 1726) it not amount to twenty . | 


33. Land ria for two feveral Terms of one thouſand Years 
each, was afteryyards ſettled to A. in Tail, Remainder to B. in Tail, 
Remainder to A. in Fee, by which A. Giſt and B. afterwards, had an 
Equity of 8 incident to their Eſtates. A. by Will appoints 

4 575 Mortg TY to be paid off, and then the, Mortgage Term to be aſ- 
| Honed to and by the fame Will deviſed all bis Lande (being alſo 
t in Fee of he Lands) to C. and his Heirs. By this the Rever- 
ſion paſſes of the mortgaged Premiſſes and the Eſtate Tail; and the 
Remainders in Tail being ſpent by the Death of A. and B. without 
2 Ts, 
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Motygagye. 
Idue,, the Queſtion! was, If the Equity of Redemption that was inci» 
dent to the Ræverſion in Fee of A. paſſed to M. by the Will, and was 
thereby, ſevered, from the Reverſion i And degreed, it Was not. o 1 < 
King. C. Raymend C. J. and Denton J, and that, ſhe was, only in. the 
Place of the Mortgagses, and that C/ ſhould be let in ta reqecm. Mich, 
3 Geo. 2; Armburſt and Litton, Fita Gill. h 1 1, 
34. Blake was ſeiſed in Fee of a Copyhold Eſtate held of the Ma- 
nor of > tus Din and upon the th of October 1725 m 2 con- 
ditional Surrender of it to the Plaintiff to. ſecure 400. and Lntereſt, 
and afterwards borrowed: of the Plaintiff: 50 J. upon Bond, and after- 
wards] by two Surrenders, the firſt dated 26 May 1733, the ther 
27 May 1734, Blake mortgages his Eſtate to the Defeudant Trot? for 
650 l. The 29 Auguft 1734, Blake became a Bankrupt. Some time 
in October 1734, the Plaintiff delivered Ejectment againſt the Tenants 
to get Poſſeſſion of this Eſtate. Upon go Offober 1734, the Defen- 
dants Trott and Hutelins, as Aſſignees, gave the Plaintiff Notice thay 
they would pay him his Money due upon the Mortgage the 11 No- 
vember following, at the Exchequer in the Caſtle of wer 
it is made payable by the Surrender, and which, as appeared by full 
Proof, was the! uſual Place for the Receipt for the Money due upon 
Mortgages. Upon 6 Nov. 1734, the Plaintiff filed his Bill in this 
Court for a Forecloſure, not having attended at the Time and Place 
appointed to receive the Money. The Defendant Trott brought a Croſs 
Bill to redeem the Plaintiff's Mortgage, upon Payment of Princi- 
pal and Inzereſt due to the 11 Nov. 1734. Shrgpuell the Deten+ 
dant in the Croſs Cauſe inſiſts upon being paid the Bond Debt of 501 
as lent upon Security of the Mortgage, and that at the Time of 4 RT: 
lending it it was agreed that the Mortgage ſhould ſtand as a, Security © - 
for it, and inſiſts upon Trett's Mortgages being only colourable: ane 
fraudulent, to cover the Eſtate from his Debts. Note; Trott was 
Blake's Son-in-Law,' and Trott had made no Proof in the Cauſe f 
the Payment of the pretended Coſideration Money for the two, Mort- 


gages. Lord Chancel/or : This Bond Debt cannot poſſibly be tacked to 4 
the Mortgage; an Heir ſhall never redeem without paying both, be- o 
cauſe the Equity of the Redemption is chargeable as Aſſets in the 1 


Hands of the Heir to pay off the Bond Debts; and therefore, to avoid 

Circuity, the Heir muſt pay them both before he can be intitled 

to a Redemption. By all the late Caſes, a Mortgagee can inſiſt heh 
upon being paid a Bond Debt, even againſt the Mortgagor himfelf, - 
and it is {till ſtronger againſt a ſecond Mortgagee, or Aſſignees of a 
Commiſſion of Bankruptey; and in the latter Cafe the Creditor is not 

intitled to the whole Debt, but rateably and proportionably with the 

reſt of the Creditors. As to the Intereſt, fince the Tender, it is a very 

peculiar Cafe; in common Cafes fix Months Notice is neceſſary to 
raiſe the Intereſt, and, except a particular Place is agreed upon, there 

muſt be a perſonal Tender. In the preſent Caſe, the Exchequer at 

the Caftle is fixed upon by the Mortgagee for the Payment of the 
Money, but in Strictneſs that relates to the Payment of it upon the 

Day mentioned in the Mortgage; tho as it appears by Proof that it 

has been the uſual Method to pay off Mortgages there, I think the 

Notice is in that Reſpect ſufficient, A Tender after a Bill or Ejec t- 
ment brought, is quite different from one made before, becauſe a De- | 
mand is thereby made of the Mortgage Money; and therefore he = 

obliged to take it at leſs Notice than fix Months, and within a rea- 

ſonable Time according to the Circumſtance of the Caſe. But in the 

preſent Caſe, there was à Controverſy to whom the Equity of Re- 
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demption belonged ; the Aſſignees, indeed, gave the Notice, but one 
of the Aſſighees, Trott, now inſiſts upon a Right to redeem in his own 
private Right; and it was impoſſible any Aſſigument could be made 
ill that Point was ſettled; and it is a Point very properly controverti- 
ble by the Plaintiff; for, if the Mortgages were ' ſubftantiated, they 
will exhauſt ſo much of the Eſtate as would otherwiſe be liable to 
pay off this Bond Debt in Proportion of the reſt of the Creditors, ' and 
there muſt be an Enquiry before the Maſter, or by directing an Iſſue 
whether any Money was really lent upon theſe Mortgages; and muſt 
the Plaintiff's Intereſt ceaſe till the Point be ſettled? Suppoſe no Bill 
or Ejectment had been brought, and there had been regulat fix Months 
Notice, and it had been controvertible to whom the ' Aﬀignment 
ſhould be made, the Intereſt of the Mortgage would certainly not 
ceaſe from that Time, becauſe he refuſed to receive the Money. The 
Plaintiff muſt have his Intereſt till the Time fixed by the Maſter for 
his receiving it, after it has been ſettled whether the Mortgages were 
made upon a good Confideration or not. Mich. 11 Ges. 2. Sharpnell 
v. Blake, a Bankrupt, and Trott ang Hutchins his Aſignees, MS, 


? 


Rep. {ry 21 E | 
| 55 A. mortgages two Eſtates, viz. ' Blackacre and Whiteacre, to 
B. and afterwards mortgages Blackaere to C. and after that-Whiteacre 
to D. The Queſtion was, Whether: the Court can decree a Redemp- 
tion of B.'s Mortgage, who was the original Mortgagee, by proportiona- 
ble Contributions of C. and D. the two puilne Mortgagees? And Lord 
Chancellor, after Conſideration, was of Opinion that the Court could 
not . decree ſuch a Redemption; that the on7ginal' Mortgagee ought 
(a) If a Man not to be intangled with any (@) Queſtions that may ariſe among 
bs — tubſequent Mortgagees; that he has a Right to be redeemell intire and 
one Perſon, not by Parcels; and his Right undoubtedly ſtood ſo with regard to the 
he may not. Mortgagor, and conſequently with regard to the ſubſequent Mortga- 
withſtanding 8 S | TY ; 5 2 2 x N tga- 
flip it into gees; for the Mortgagor could not hurt him by playing his Right into 
ten puiſue another's Hands, nor is there any Precedent where ſuch a Redemption 
Mortgages Was ever allowed. 12 Dec. 1739. Titley and Davis, Vin. Ar. Tit. 


Mortgage. 


more; now 

bf ol theſe Mortgage, (F) Ca. 19. P. 447. 

ubſequent TY ; 4 5 
dorm ſhould have a Right to redeem on Payment of -proportionable Contributions, it would be im- 
poſſible for the, firſt Mortgagee to come at his Right *cill all thoſe Proportions are ſettled, which may and ge- 
nerally does take up a great deal of Time, and often produces Trials at Law, and after all there muſt be ſo 
many different Redemptions, and Times given for them, (eicher half Years or Quarters) before he can come 
at his Money or a Forecloſure, which appears, at firſt Sight, to be very inconvenient, and would much in- 
validate the Credit of this Kind of Securities. Per Lord Chancellor, ibid. 5 | | ji 


36. So if thoſe two Eſtates, Blackacre and Whiteacre, are mort- 
gaged to B. and then Blackacre is mortgaged to C. and after that 
Hbiteacre to D. and C. redeems B.'s whole Mortgage, he ſhall hold 

(3) The chief (6) both Eſtates, (tho Blackacre only was compriſed in his own 
Objettion in Mortgage) till be is repaid all that be has diſburſed in Diſcharge of 
this Caſe war B. j Mortgage, and likewiſe all that is due upon his cxon Mortgage, and 


that by this - . 
Order I bit. D. ſhall not be admitted to redeem him but upon thoſe Terms, for 


acre, which C. could not have redeemed B. but by an intire Redemption of all that 


vriſed in C.'s was in Mortgage to B. and having ſo done, he ſtands in B.'s Place, 


Mor gage, is and has the ſame Right as he had, viz. to be redeemed intire both 
35 as againſt the Mortgagor and againſt D. a ſubſequent Mortgagee. Per 
with his Debt; Lord Chan. Hardwicke, who accordingly was for afiirming.an Order 


du the Lerd of the 22 Feb. 1736, made agreeable to this Opinion by his Honour, 
it was but made no Decree, the proper Parties not being before the Court, 


ſaid, it was 
no new Thing | - 12 Dec. 


for a Man by | 

a ſubſequent Accident (as by Payment of Money) to gain Lands as a Security for his Debt more than he con- 
tracted for, and which otherwiſe would not be liable to it; and mentioned the Cafe of Ber v. Smith, 
1 Choy. Ca. 291, and Action and Peirce, 2 Vern, 480. Ibid, | — | 
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12 Dec. 1739. 7. itley and Deu be Cauſe was afterwards = | 


vived, and (as Mr. Viner ſays he heard) a Decree made according to 
this Opinion. Lid. Ca. 20. | 

37. A Decree of Forecloſure was made, and fx Months Time was 
given according to the uſual Form of thoſe Decrees ; the fix Months 
were near expiring, and then the Morigagor got an Order for inlarg- 
ing the Time for ſix Months more; after this he obtained another 
Order for inlarging the Time fix Months more, but Part of that 
Order was that he fign the Regiſter's Book not to aſk any further In- 
largement. He ſigned the Regiſter's Book, but notwithſtanding that, 
he had now moved that the Time might be inlarged ſix Months more, 
and chiefly upon this Circumſtance, that the Eſtate was of greater 
Value than the Incumbrance upon it amounted to. Lord Chan, Hard- 
wicke was of Opinion, that upon that Circumſtance the Motion was 
reaſonable ; but made it Part of his Order, that this 44% Time ſhould 
be peremptory. Tan. 12, 1740. Barnard, Rep. in Chan. 221. Anon. 

38. A Decree of Forecloſure had been made againſt the Defendant, 
and the Time for redeeming was expired according to the Computa- 
tion of Lunary Months, It was moved, that the Defendant might 
ſtand abſolutely forecloſed, But Lord Chan. Hardwicke was of Opi- 
nion, that the Computation, in this Caſe, ought to be according to 
the Kalendar Months, and got according to Lunary Months; and ac- 
cordingly appointed a further Time for the Payment of the Money, 
Feb. 5, 1740. Anon. ibid. 324. 

39. The Rules laid down in the Caſes of Bichley and Dorrington, 
and Monk and Pomfret, are very right, namely, that in general 70 
Perſons ſhall be allowed to come into Equity for a Redemption, but he 
that has the legal Eſtate, So, if an Executor is willing to get in the 
Debts of the Teſtator, there is no Foundation for a Creditor to bring 
a Bill for that Purpoſe; and therefore in general, where there are 
proper Perſons to get in the Eſtate of another, a Court of Equity will 
not ſuffer either the Creditors of the Teſtator, or of a Bankrupt, to 
bring a Bill in Equity in order to get in that Eſtate, But if a Credi- 
tor or Aſſignee under a Commiſſion, will collude with a Debtor, there 
is no Doubt but a Creditor may bring his Bill in order to take Care of 
that Eſtate, and charge the Aſſignees or Executors with ſuch Collu- 
ſion. That in the principal Caſe, the Creditors of the Bankrupt met 
to conſider whether it was proper that the Aſſignees ſhould bring a 
Bill to redeem a Mortgage, which the Majority of the Creditors 


— _—_—__—_.u—_ 


thought it Was not. The Aſſignees thereupon could not by Stat. 


5 Geo. 2. bring a Bill, whereupon the minor Part of the Creditors of 
the Bankrupt brought a Bill to redeem againſt the Mortgagor and the 
Aſſignees. And the Bill was held to be well brought; and that if the 
Aſſignees refuſe to bring a Bill, which is for the Benefit of the Bank- 
rupt's Eſtate, any Creditor has a Right to bring ſuch Bill, under Peril 
of Coſts. And decreed that the Aſſignees ſhould have Liberty to re- 
deem-in the firſt Place, and in their Default the Plaintiff to do it. Per 
Mr. Juſtice Parker, who fat for Lord Chan. Hardwicke. Eaſt. 1740. 
Franklyn and Fern, Barnard. Rep. in Chan. 30, 32. 

40. In 1692 F. S. and M. his Wife mortgaged an Eſtate, whereof 
J. S. was ſeiſed in Right of M. for 78 5 J. And J. S. covenanted for 
himſelf and M. to levy a Fine on or before Eaſter Term then next enſi- 
ing, for ſecuring the Title of B. the Mortgagee. In the Trinity Term 
following, and not before, the Fine was levied, This Mortgage was 
ſoon after aſſigned to T. for a valuable Conſideration, Afterwards in 
Auguſt 1695 J. S. and M. executed a Deed, whereby in Co:fide- 
e 7 ration 
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ration of about 10 they relinquiſhed to T. their E 119 7 Rec 
tion, the Eſtate being at that mh about 40 J. per Pt and 1 


ſame Deed covenanted, Fhat the ſaid Fine Should be for Prengrbening 
this Deed. T. entered, and laid out upon the Eftate large dums of 
Money in Improvements, ſo that it was now of the Value of 65 J. per 
Annum. In 1718 F. S. died. In 1727 M. the Wife died. 1115 
D. her Heir, for 8 1 J. conveyed to F. all his Intereſt in this Eſtate. 
One of the ſubſcribin Witneſſes to this Conveyance ſwore, that at the 
Time of the Execution of it he ſaw Gold paid down, ind that af- 
terwards he heard D. acknowledge that he received 9110. In 1737 
E. brings. a Bill in order to redeem the Eſtate, Lord Chan. Hardwicke 
ſaid, his Opinion was, that there was no Ground for Relief; that the 
Purchaſe was after great Length of Time from making the Mortgage, 
and that from one who had never been in Poſſeſſion himſelf, and 
whoſe Anceſtor had not for a great Number of Years; that he was in- 
clined to think in Point of Law, that as the Fine was not levied by 
the Time covenanted to be levied, the Fine ſhould not operate to 
ſtrengthen the Deed of Mortgage ; but that to ſtrengthen the Deed of 
1695, it well might; and that the /ub/equent Deed well might declare 
the Uſes of that Fine. That the Caſe of Jones and Morley in B. R. 
the Beginning of King William's Time, as his Lordſhip believed, was 
to that Purpoſe; and if this was ſo, it makes an End of the preſent 
Queſtion, by ſhewing that the Anceſtor of the Defendant was a Pur- 
chaſer of the Inheritance; but ſaid; he would not determine the pre- 
ſent Queſtion merely on this Point of Law, but upon the whole Cir- 
cumſtances of the Caſe, Suppoſe the Defendant was only the Re- 
preſentative of a Mortgagee, there were ſtrong Objections againſt the 
Flaintiff's being allowed to redeem him after ſo great a Length of Time. 
That the Plaintiff has by no Means given ſuch a clear and ſufficient 
Proof even of his paying the Conſideration of the Purchaſe as might 
have been expected. Bill diſmitſed with Coſts. 1 Nov. 1740. Fleet- 
wood and Templeman, Barnard. Rep. in Chan. 187. 

41. Job Smith and Samuel his Son in 1654 by Feoffment mort- 
gaged the Swan Inn in Chelſea to Winter for 2001. Samuel afterwards 
died, and Elizabeth Smith became Heir to him, and afterwards married 
Thomas Broomwich. In 1 684 Thomas took an Aſſignment of this Mort- 
gage in the Name of Anthony Broomwich, in Truſt for himſelf, Af— 
terwards Thomas mortgaged the Premiſſes for 400 J. Conſideration to 

Elizabeth his Siſter for five hundred Years, for ſecuring to her the Pay- 
ment of 3ol. per Annum for Life, and afterwards for ſecuring the Pay- 
ment of 400 J. to ſuch of the Children or Grandchildren of Thomas 
as ſhe by * Will or otherwiſe ſhould direct and appoint. In 1707 
Thomas deviſed to his Grandſon Anthony Broomwich Abbot, and his Heirs, 
all his Freelold Meſſuages and Garden Grounds in Chelſea. At the Time 
of making the Will Thomas had two Daughters, Ann (married to Robert 
Abbot) and Elizabeth, and had no other Lands in Chelſea befides theſe 
Premiſſes. Thomas died, and Elizabeth his Wife ſurvived him, and 
afterwards ſhe died, and Elizabeth the Davghter married Peter Newly, 
In 1713 a Bill was brought by Peter and Elizabeth his Wife againſt 
Robert Abbot and Ann his Wife, Anthony Broomwtich Abbot and Robert 
the Son of Robert, who was an Infant, praying that the Plaintiffs 
=o be let into a Redemption of a Moiety of the Premiſſes, inſiſt- 

ing that Thomas had only a redeemable Intereſt in the ſame, and no 

Power to diſpoſe of the Inheritance, as he had done by his Will. 

11 May 1715 the Cauſe was heard, and the Court declared, that the 

Plaintiffs had a Right to redeem a Moiety of the Premiſſes; and 8 
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Premiſſes in Right of his Wife, who had the Equity of Redemption, 
and that he ſo continued the Poſſeſſion *till he took an Aſſigument 
of Winter's Mortgage in the Name of Antbom Broommtvich, in Truſt 
for himſelf, and therefore during that Time that the Rents and Profits 
were no othetwiſe to be accounted for, than to keep down the Inte- 
reſt of that Mortgage; but that nothing was to be allowed for Re- 
pairs or laſting Improvements during that Time; and the Maſter was 
to take an Account of the Money laid out in Repairs, &c. after the 
Affignment of the Mortgage, and one 'Third thereof was to be paid by 
Thomas as he had the Benefit of the Eflate for Life; and in regard to the 
other two Thirds, the Maſter was to compute Intereſt for the ſame at 
the Rate of 6/. per Cent. per Annum from the Time the Money was laid 
out in ſuch Repairs, &c. And from Thomas's Death the Maſter was to 
compute Intereſt for the Principal Money due upon that Mortgage, and 
was to take an Account of the whole Profits of the Premiſſes; and if 
it ſhould appear that the Money laid out upon the Improvements, 
together with the Intereſt of the Money, were unpaid, and that the 
Mortgage Money and Intereſt were alſo unpaid, it was decreed that 
Robert the Elder and Anthony Broomw:ch Abbot ſhould refund a Moiety 
of the Overplus to the Plaintiffs, and that a Moiety of the Premifles 
ſhould be aſſigned the Plaintiffs. * On a Rehearing it was directed that 
it ſhould be added to the Decree, that if Anthony Broomwich Abbot 
was overpaid a Moiety of what was due for Principal and Intereſt on 
the Mortgage, he ſhould refund the Overplus, and that the Allowance 
of Repairs ſhould be ſtrack out of the Order; and confirmed the reſt 
of the Decree, This Decree was never carried into Execution, and 
Anthony Broomwich Abbot was permitted to continue in Poſſeſſion till 
his Death, In 1720 ſaid Anthony the Grandſon. mortgaged the Pre- 
miſſes for 400 J. to Mrs. Taylor, and this Mortgage was made by 
raiſing a Term for one thouſand Years, In 1724 the Premiſſes were 
mortgaged by ſaid Anthony to Nicholas for 400 I. more. In 1726 he 
mortgaged the Premiſſes to ſaid Nicholas for 2001. and afterwards in 
the ſame Year mortgaged them to him for 140/. In 1728 the Grand- 
ſon died, leaving Anthony his Heir at Law. Then Peter Newly and 
Elizabeth his Wife, and Ann Abbot, who was the Widow of Robert, 
for 10 J. Conſideration paid by Robert the Son of Ann to Peter Newly, 
and alſo of an Annuity of 10 J. per Annum to be paid him during his 
Life, and of natural Love, Sc. which Ann bore to Robert, conveyed 
to ſaid Robert and his Heirs, the ſaid Premiſſes. In 1729 Robert took 
an Aſſignment. of the Mortgage, which was made to Taylor. In the 
ſame Year Nicholas aſſigned his Mortgages to Clarke. In 1732 Eliza- 
beth the Siſter of Thomas died, and at her Death there was 367 l. due 
to her for the Arrears of her Annuity. Some Time before her Death 
ſhe made her Will, and thereof Peter Newly Executor, but did not 
make any Diſpoſition of the 400 J. which ſhe had a Power to diſpoſe 
of. In 1736 Peter Newly made his Will, and thereof Thomas Newly 
Executor. Then Thomas Newly aſſigned to Clarke the Benefit of the 
3671. and the whole Intereſt in the Mortgage, which had been made 
to El:zabeth the Siſter, Then Clarke brings his Bill againſt Robert 
Abbot, Anthony Abbot, and Elizabeth Abbot, praying (inter al') that 
an Account might be taken of what Money was due to Robert on the 
Aſſignment of the Mortgage which was mede to him by 'Tay/or, and 
that the Plaintiff might redeem him, and that Anthony and Elizabeth 
might come to an Account as to the Mortgages, which were aſſigned 
to him; that they might be decreed to pay thoſe Sums to the Dn 
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red, that Thomas ought to be looked upon to have firſt entered on the 


608 0 Mortgage. 


tiff, together with the Money, which he ſhould pay to Robert; and 
iu Default, that Anthony may be forecloſed. , This Bill was afterwards 
amended, and Young: and Thomas Newly were added Plaintiffs... Lord 
Chancellor ſaid, his Opinion was, that the Plaintiff, was intitled to Re- 
lief as far as he can take that Relief within the Compals of the former 
Decree ;' that if the Plaintiff had got the legal Eſtate, either himſelf 
or a Truſtee for him, ſo that be could have brought an Ejectment, 
and- put the Defendants to have been Plaintiffs here, it might have de- 
ſerved Conſideration, whether theſe Defendants would have been inti- 
tled to have redeemed the preſent Plaintiff ;, but as the Plaintiff has not 
the legal Eflate, and is forced to come into Equity, he muſt ſubmit to 
be redeemed by Anthony Abbot, and can put no other Terms upon his 
redeeming him than ſuch as fall within the Compaſs of the former De- 
Maxim. cree. Qui prior eſt tempore, potior eſt Jure, is a Rule that holds in 
equitable as well as in legal Rights. In this Caſe Robert had the firſt 
equitable Right, and therefore his Mortgage muſt be paid off in Pre- 
ference to that of the Plaintiff, It is true, that the Plaintiff has taken 
in the Mortgage which was paid to Eligabeth the Siſter of Thomas, 
which was prior to Mrs, Taylor's Mortgage, under which Plaintiff 
claims ; but he has no legal Eſtate for want of taking an Aſſignment 
from Anthony Broomwich, or at leaſt for, want of having him before the 
Court, in order to have a Conveyance ; and therefore Robert, who had 
the Aſſignment of the Mortgage, which was made to Mrs. Taylor pre- 
vious to any Aſſignment of the Mortgage which Clarke took, mult be 
preferred to him, and it was never determined that a puiſne Mortga- 
gee could protect himſelf againſt a,pr:07 Mortgagee by purchaſing a 
Mortgage previous to that, where there is no legal Eftate in that 
Mortgagee from whom he takes his ſecond Aſſignment, eſpecially with- 
cout bringing the Truſtee of that Mortgagee before the Court, And 
decreed accord', Eaſt, 1741. Clarke and Abbot, MS. Rep. 


(O) Of Forecloſure ; — And here of opening a 
1  Fozecloſure, | 


I. A Decree of Forecloſure is not to be opened after ſeveral Years, 
where there has been building upon the Eftate and Settlements, 
nor ſhall the Mortgagee's calling it a Debt in his Will, alter the Nature 
of it. Jan. g, 1705. Took and Biſhop of Ely, Vin. Abr. Tit. Mort- 
gage, (Z) Note to Ca. 1. | 

2. Poſſeſſion, under a Decree of Forecloſure inrolled, is a good Plea, 

1713. Nichols and Short, Vin, Abr. Tit. Mortgage, (C. a.) Ca. 2, 
But according 3. There is a Difference between Mortgages of Exchequer Annui- 
to the Caſe of ties and Common Stock, the Value of which depends upon Imagina- 
N -= tion, rather than real Value; but Annuities are a certain Security, and 
1714. een carry a conſtant Intereſt, and are to be conſidered as Mortgages of 
ties mortga- Lands, and cannot be ſold after Forfeiture without Foreclofure; but 


3 ae the Decree was reverſed. 1714. Wilſen and Tooker, Vin. Ar. Fit. 


Forfeiture, Mortgage, (Y) Ca. 7. H. 47 6. 
unleſs there : 
be an expreſs Agreement that the Mortgagee may fell after Forfeiture, Bid. 


4. After a Forecloſure, the Mortgagee by Will diſpoſes of the Mo- 
ney due on the Mortgage; upon this Admiſſion in the Will, a Bill 
was brought to open the Forecloſure, The Court took Time to con- 
fider of it, and after the Parties agreed, Cited per his Honour, as the 
Caſe of Stuchville and Dolben, Select Caſes in Chan. 10, — 

& & 
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5. A Decree of Forecloſure was opened after ſixteen Years, the 
Equity of Redemption being worth much more than was due upon the 
Acccunt; and the Mortgagor having been diſtreſſed, an Account was 
ordered to be taken of what was due for Principal, Intereſt und Coſts, 
and Liberty given to redeem. 17 April 1924, Burgh and Langton, 
Vin. Abr. Tit. Mortgage, (Z) Ca. a. F. 476. om nid 7 OY 

6. FJ. S. the Mortgagee brought a Bill to forecloſe, and, 4. the 
Mortgagor brought a Croſs Bill to redeem ; and Principal,-Intereſt and 
Coſts, were decreed to be paid, or elſe to be forecloſed, and on Pay- 
ment to be let in. A. died, and the Account being taken, the Plain- 
tiff finding the Eſtate inſufficient, brings a new Bill of Revivor, and- 
partly a, ſupplemental Bill: both to review the former Decree and Pro- 
ceedings, and likewiſe to have an Account of the Aſſets of A. the 
Mortgagor, and thereout to have Satisfaction for a Bond which was 
given as a collateral 1355 with the Mortgage. To this Bill A. 
Executor pleads the, former Decree in Bar that the Plaintiff elected his 
Satisfaction, and had not fo much as ſuggeſted that that Satisfaction was 
deficient ; ſo that it does not appear but that he may receive a double 
Satisfaction for his Debt, and that it was plain that he had not waived 
the Mortgage by his Bill of Revivor. J. S. inſiſted, that it was the 
Practice of the Court that taking out of Proceſs or making Uſe of 
any counter Security, was in itſelf a Vaiver of the Forecloſure, and 
that a Mortgagee had always his Election to waive and open the Fore- 
cloſure, and have Recourle to his Bond or Covenant, if he thought 
proper. But per Cur', The Plaintiff by his Revivor has not waived 
the Mortgage, or ſo much as ſuggeſted a Deficiency ; ſo that the Plea 
muſt ſtand for an Anſwer, without Liberty to except. Hz. 12 Gee. 1. 
Birch's Caſe) Gilb. Rep. in Eg. 186. | WH wag," 

7. Mrigbiſon advanced 8001. on a Mortgage in 7orkfhird, and re- 
giſtered his Mortgage, 'and afterwards Hud/on lent a Sum of Money, 
and took a Judgment for it, which was regiſtered ; and then Wright- 
ſon advanced 270 l. more, but without any expreſs Notice of Hudſon's 
Judgment; tho' it was argued on a Bill: brought by Mrigbtſon to 
foreeloſe, that Hudſon ought to redeem on paying the firſt Mortgage; 
for that where ſuch Regiſters prevail, every Incumbrancer ſhould be 
fatisfied- according to the Priority of his Regiſtry, and that the Regi- 
ſtring Hudſon's Judgment was conſtructive Notice to Wrigbtſon, 'ſaf- 
ficient to deprive him of the common Benefit of a Court of Equity, 
whereby a firſt Mortgagee, without Notice, is to hold 'till all ſubſe- 
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quent Incumbrances are diſcharged, Yet it was reſolved, that theſe | 


Statutes avoid only prior Charges not regiſtered, but did not give ſub- 
ſequent Conveyances any further Force againſt prior ones regiſtere 

than they had before; that to have affected Mr. Yrightſon, Hudſon 
ought to have given him Notice when he advanced his Money; and 
that tho Wrigbiſon might have ſearched the Regiſter, yet he was not 
bound to do it. And therefore it was decreed that Hudſon and the 
Mortgagor ſhould be forecloſed, unleſs they paid off both Plaintiff's 
Securities. Wrightſon et a and Hudſon et al, 16 Feb. 1737. at the 
Rolls, before Sir Teſepb Jekyll, MS. Rep. 13 
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000 "In wi what Caſe the Act ok the Poitgager 
Will bind. the Moꝛtgagoꝛ, et econt- 


Duel. 4: Vv 


S. having ene art Houſe tb A. wendete A. hs Prinici- 

7. pal and Intereſt, which he refuſing, J. S. exhibited his Bill 

to have a 'Reconveyance upon Payment of Principal and Intereſt, 4. 
in his Anſwer ſet forth, that he had made a Leaſe of this Houſe for 
five Years, reſerving ſo much yearly Rent; and that after the Expira- 
tion of the five Years he had covenanted. that the Leſſee ſhould hold it 
for four Years longer, if the Leſſee was willing; that the five Years 
were now'expired, and that the Lefſee was willing to hold the Houſe 
four Years longer; and that if J. S. would grant ſuch Leaſe, then he 
would reconvey upon Payment of Principal and Intereſt. At the Rolls 
A. had a Decree in his Fayour, but on Appeal Lord Chancellor was 
of Opinion, that the Mortgagee Before Forecloſure cannot make a Leaſe 
fer Years of an Houſe in > prick to bind the Martgagor, unleſs 79 
avoid an apparent Loſs, and merely in Neceſfity. So the Decree at the 
Rolls was reverſed. "by I 79 e and e 2 Mod. Caſes 
rar Eum and r be, 
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(a) Vide (L) ® In what Caſe the > Court. ot Chancery re⸗ 
fuſed to relieve (a) a Moꝛtgagee. | 


O a Treaty of tee betyem G. B. and M. his Wife, 
T. B. G.B.'s Father, and-——— the Father of M. bad a 
Meeting, at which 7.5. who had a Mortgage upon TJ. B.'s Eſtate, 
was accidentally -preſent,” when the two Fathers talking of making a 
Settlement of the mortgaged; Eſtate, J. S. never mentioned to M. s 
Father that he, had ſuch! a Mortgage, but called T. B. out, and re- 
minded him of the Mortgage. Upon this, a9 7. B. ſwore, and which 
certainly (as Lord Chancellor bac) was the Fact, FJ. S. privately con- 
ſented to T. B.'s ſelling the Eſtate, and to take his perſonal Security 
for Payment of the Mortgage Money ; ; and then an Agreement was 
entered into in the Preſerice of J. S. between the twa Fathers, that 
this Eſtate ſhould be ſettled upon G. B. for Life, Remainder to M. for 
Life, Remainder to the firſt, &c. Sons of rbat Marriage in Tail, Re- 
mainder to any other Son G. B. ſhould have of any other Wife, Remain- 
der Zo T. B. in Fee, The Marriage took Effet, and about twelve 
Years after J. S. brought | an Ejectment as, Mortgagee to recover Poſ- 
{con of this Eſtate. Wherupon G. B. and M. exhibited their Bill 
againſt J. S. and T. B. praying a perpetual Injunction. And Lord 
Chan. Hardwicke ſaid his Opinion was, that the Plaintiffs were well 
(4) His Lord. intitled to a perpetual (5) Injunction, and ought to be relieved under 
Pip fad, te the Head of Fraud. And his Lordſhip eons, that F. S. having 
3 voluntarily concealed his Mortgage at the Time of the Treaty of 
was in this Marriage, was not intitled to have any Benefit from it Ma the 
Court, warte Plaintiffs, nor would he make any Decree over for J. S. againſt 7. B. 
Tolantion of by reaſon that both Parties had examined him as a Witneſs in that 
this Kind was Cauſe. Decreed J. S. to aſſign the Mortgage In Tru for the Benefit 
14 of the Plaintiffs and the Iſſue of that Marriage, but would not deter- 
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Settlement, and not diſcovering that he had ſuch a Mortgage upon the Eftate, and yet the Mortgagee, in that Caſe, 
was an Infant at the Time be ingraſſed the Deed, Mid. 102, 
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mine whether it was to be conſidered as fraudulent or not᷑ againſt the 
Iſſue which G. B. might have by any other Wife, and would reſerve 
the Confideration of that Matter. He alſo decreed J. S. to pay the 
Coſts both at Law and in Equity, and alſo the Coſts of the Aſſign- 
ment, but without Prejudice to F. S.'s bringing any Bill againſt TJ. B. 
Eaſt. 1740. Berrysford and Millward, Barnard. Rep. in Chan. 101. 


#) Concerning Jntereſt due on a Moꝛtgage, 
and of ſuch being made Principal. 


I, Dran that a Mortgagee having received 8 J. per Cent. via 1 vn. 
ſince the Year 1660, ſhould account for the 21. Over- value D) | 4 288, 

to fink the principal Mortgage Money; but if the Principal and Inte- 888 

reſt were overpaid, there ſhall be no refunding. Mich. 1692. Walker 

and Pourin, Prec. in Chan. 50. | | 

2. Mortgagee enters before the Act 12 Car. 2, Mortgagor ſhall 1 Ye. Ar. 
pay 8 J. per Cent. only to the Time of the Act, and tho' the Profits l — 
were not ſufficient to anſwer the Intereſt, yet the Arrears ſhall not * 8. P. 
carry Intereſt, but the Cos and Charges muſt. Decreed per his Ho- 
nour, Trin. 1700. Proctor and Cooper, Prec. in Chan. 116. 

3. A Mortgagee lends Money at 6 /. per Cent. but agrees in the p. ;, cy... 
Deed to take 5 . per Cent. if the Money be paid within three Months 160. Jm and 
after it became due. The Mortgagor fails to pay the Money within 2 Fg 8 
that Time. And Lord Keeper (having taken Time to conſider of the adde, hat his 
Caſe) delivered his Opinion that Intereſt muſt be paid at 6 J. per Cent. Lerdfip ſaid, 


for tho' this-Court relieves againſt unreaſonable Penalties, yet this is. not — 2825 


ſo, for the Mortgagee might have refuſed to lend his Money under 4 
6 J. per Cent. If he had accepted 5 J. per Cent. that might have al- 2 1 

tered the Caſe, and if it were ſo that he muſt take 5j J. per Cent. yet — 4 
he ought to have Intereſt for the Intereſt from the Time it ought this Caſe was 
to have been paid, for elſe bis Lordſbip ſaid, he took from him his biet Cale | 
legal Advantage without making him the Recompence which in Con- Hallifax and 
ſcience he ought to have; and ſo there is ſome Difference between Higgins, "4 
reſerving /imply 5 l. per Cent. and reſerving it as in this Caſe, Eaft. Caſe 5 1. yo: 


1701. MS. Rep. Anon, Cent. only was 
allowed, but 


there the Agreement to take 5 J. per Cent. was by a diſtint Deed. Qzære How that varies it? Jbid. 161. 


4. Altho' Equity cannot carry Intereſt higher than the Penalty of 
a Bond, yet when it is tacked to another Security, as where there is 
a Mortgage from the Obligor to the Obligee for ſecuring other Sums 
of Money, Equity will not ſuffer the Mortgagor to redeem, unleſs he 
will pay the Intereſt which is over and above the Penalty of the 
Bond (a). Micb. 8 Ann. Peers and Baldwyn, MS. Rep. (a) This is 


very equita- 
ble, for certainly it is agreeable both to Reaſon and Conſcience that the Intereſt ſhould be paid when the Obli- 
gor has ſo long neglected Payment. MS, Notes. 


5. Where by a general and national Calamity nothing is paid out 
of Lands aſſigned for Payment of Intereſt, it ought not to run on 
during the Time of ſuch Calamity. 25 Junei715. Baſil and Acheſon, 
Vin. Ar. Tit. Mortgage, (X. z.) Note to Ca. 1. P. 474. 

6. J. S. made a Mortgage at 6 /, per Cent. Intereſt, with a Proviſo 
to accept 5 J. per Cent. if paid within three Months after due. There 
being a great Arrear of Intereſt, the Mortgagee ſends an Account thereof 
computing at 6/, fer Cent. and the Mortgagor returns an . al- 

lowing 
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lowing the Account, deſiring Forbearance, and promiſing to make 
datisfaction for the ſame. Lord Chan. Parker queſtioned whether a 
Mortgagor ſigning an Account, whereby he owns ſo much Money due 
for Intereſt, would make the Intereſt Principal; becauſe of itſelf it 
does not ſhew any Agreement or Intent to alter the Intereſt or the 
Nuture of that Part of the Debt, or to turn it into Principal; neither 
does it appear to have been ever ſo determined. And his Lordſhip 
conceived that to make Intereſt on a Mortgage Principal, it is requi- 
ſite there ſhould be a Writing ſigned by the Parties, foraſmuch as the 
Eſtate in the Land is to be charged therewith ; but in the principal 
Caſe the Mortgagor does fulfil his Promiſe by making Satisfaction to 
the Mortgages for his Forbearance, ſince this Proviſo obliging the 


«vv Part to pay 61, per Cent. on Default, &c. is generally looked upon 


- as a Penalty and in terrorem, and to be relieved againſt, if only a very 


thort Time has happened, tho' it may not in Caſe of a long Arrear 
of Intereſt. * However, this 1 /. per Cent. is a Satisfaction, and a con- 


ſiderable one too. But the Court at the ſame Time declared, that if 


there had not been ſuch a Penalty of 67. per Cent. inſtead of 5%. 
and a great Arrear of Intereſt incurred, it would, on fuch a Promiſe in 
Writing to. make a Satisfaction for Forbearance, have given the Mort- 


gagee ſome Allowance in this Reſpect. Trin. 1720. Brown and Bark- 


bam, 1 Will, Rep. 652. | 


(G) Of Preference, Diſputes, &c. amongſt 


Moztgagees ; — Of Puiſne Poztgagees, &c. 
— Buying in Prior Moztgages, &c.——And 
where a Prior Moztgagee ſhall retarn againſt 
a Meſne Moztgagee. | 


I, | a third Mortgagee takes only an Agreement of the irt Mort- 


gagee to convey to him, the ſecond Mortgagee cannot in ſuch 
Caſe compel the firſt to aſſign to him, becauſe ſuch Agreement was 
no more than what they might have done without any Agreement. 
Eaſt. 1701. in the Caſe of Blake and Hungerford, Prec. in Chan, 
I 60, 

2. A. an Owner of a Ship, mortgages her to B. with whom he 
leaves the original Bill of Sale, and this Mortgage is made by Deed of 
Mortgage only, without any Indorſement or Notice of the Mortgage 
on the Bill of Sale, as is uſual. Afterwards at A. 's Requeſt B. lets 
him have the original Bill of Sale, and thereupon A. made ſeveral 
ſubſequent Mortgages of ſeveral Parts of the Ship, which were indorſed 
upon the original Bill of Sale; and ſome Time afterwards A. delivered 
the Bill of Sale to B. who made no Objection as to the Indorſements. 


It appeared alſo in the Caſe, that A. had made a prior Mortgage of 


the Ship to this of B.'s by a Deed, bearing Date the Day before, but 
that the prior Mortgagee was a Witneſs to B's Mortgage Deed. Allo 
B. ſome Time afterwards took a Releaſe from 4. of his Equity 
of Redemption. And Lord Chan. Cowper decreed, Fu, That the 
firſt Mortgagee of the Ship being a Witneſs to B.'s Mortgage, tho' it 
did not appear that he actually knew the Contents of this . ſecond 
Mortgage, yet ſince it did not appear but that he might know them, 
it would be preſumed that very Witneſs that could write or read was 
acquainted with the Subſtance of the Deed or Inſtrument, which, he 


having atteſted it, undertook to fupport by his Evidence; and that 
4 therefore 
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therefore the firſt Mortgagee's being a Witneſs to B.'s Mortgage, and 
not acquainting B. with bis former Mortgage, this ſhould give a | 
(a) Preference to B.'s Mortgage. Secondly, That When B. was fo (e The Fd: 
careleſs as to intruſt A. with the original Bill of Sale, and accepted of ee; 
the Bill of Sale again, and made no Objection to the Indorfements of fays, Ws 
the ſubſequent Mortgages made thereon, this, together with the Jorg 33 5 
Acquieſcence afterivards, amounted to an 7mp/ied Conſent in B. to the ling of "6 
ſubſequent dere and fhould give a Prejerence to ſuch Mortgagees, gun 
Thirdly, That tho' B. when there were /ib/equent Mortgages, took |" mÞrance, 


| EY # without other 
afterwards a Releaſe of the ultimate Equity of Redemption, yet this Circumftances 


did not oblige him to pay the intermediate Mortgages, provided he of proſumplive 


would {till waive the Releaſe made to him of the Equity. Feurthly, 3 _ 
B. was ordered to pay Coſts to the Plaintiffs, the Indorſers of the ſub- pri Incum- 
ſequent Mortgages on the Bill of Sale, but B. was not to have his ane, fince 
y BE | I ; : at that Rate a 
Coſts over -againſt A. in regard, as Lord Chancellor ſaid, it was not pri, Monga- 


reaſonable that B. ſhould onerate his Pledge with Coſts, occaſioned by Bee or Incum- 
his unjuſt Defence. Hi. 1717. Mocatta et al and Murgatroyd, 1 Will. ep 


without any 


Rep. 393 to 395. Fraud or ill 


; . A n ten enen on 
his Side, be liable to be obeated of his Security. And the Editor ſays he found it to have been fo ſaid by 
Lord King in Mr. P. Williams's Report of an Anonymous Caſe, in Mich. 1732. 
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2 
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3. A Difference has always been taken between a general Incum- 

brancer by Statute or Judgment and a Purchaſor or Mortgagee; that - 
the one is no Lien on any particular Part of the Eſtate; but affects it 

only at large, But in Caſe of Mortgage or Purchaſe, the Party contracts - 
for that particular Part. That if a Man had confeſſed twenty Judg- 

ments or Statutes, the laſt could not; by buying in the firſt, hold out 

all the intervening Judgments. . Said arg' by Mr. Vernon, and agreed 

to per Cur, becauſe when the Debt on the fiift Judgment was paid, 

that Security determined and expired of itſc}f, T7474, 1718. in the 

Caſe of Wright and Pilling, Prec. in Chan. 494. And Lord 
and ſeveral at the Bar thought that a Judgment Creditor might as well ſecure himſelf by . 7 e 
Mortgage as the hd Mortgagee, for that his Judgment was a Lien upon the Land, and when he gets in a 
prior Mortgage, that ought not to be taken from him till Payment of his whole Debt. bid. 496. 4 


4. The ſubſequent Mortgagee prays to redeem the firſt Mortgagee 
upon Payment of what was due thereon, and the rather becauſe the 
firſt -Mortgagee had all the Title Deeds which were left in his Poſſeſ- 
lion by the Mortgagor, ſo that Plaintiff, the ſubſequent Mortgagee, 
might be eaſily deceived. Pending the Suit the firſt Mortgagee lets 
up another Mortgage to himſelf prior to them all; and it was de- 
creed at the Rolls, that it ſhould be tried at Law, Whether this prior 
Mortgage Deed was executed? From which Decree Plaintiff appeals, 
for that it was too ſhort; for if upon the Trial it ſhould appear that 
ſuch Deed was executed, yet the Money therein mentioned might be 
paid in Part or in the Whole. And Lord Chancellor decreed that 
it ſhould be tried at Law, Whether this Deed was executed? And if 
it was, then, Whether the whole, or any Part, or how much of the 
Money was paid? Trin. 9 Geo, 1. Dowſe and Rue, 2 Mod. Caſes in 
Law and Eg. 38. | JV 
F. If a third Mortgagee buys in the 7% Mortgage, tho' it be 
pendente lite, pending a Bill brought by the /econd Mortgagee to redeem 
the firſt, yet the third Mortgagee having obtained the % Mortgage, 
and got the Law on his Side; and equal Equity, he (hall. thereby 
{queeze out the ſecond Mortgage; and this the Lord Chief Juſtice Hale 
called a Plank gained by the hid Mortgagee, or Tabula in Naufragio, 
WS. 1h. - * which 


* 
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614 Mortgage. 
which Conſtruction is in Fayour of a Purchaſer, every Mortgage 
being ſuch pro tanto. Per his Honour, Mich. 1728. in the Caſe of 
Brace and Dutcheſs of Marlborough, 2 Will. Rep. 4999. 
6. If a Judgment Creditor, or Creditor by Statute,or Recognizance, 
buys in the firſt Mortgage, he ſhall not tack or unite this to his 
Judgment, &c. and thereby gain a Preference, becauſe: ſuch Creditor 
cannot be called a Purchaſer, nor has he any Right to the Land; he 
has neither jus in re nor ad rem, and therefore tho' he releaſe all his 
Right fo the Land, he may extend it afterwards. All that he has by 
the Judgment is a Lien upon the Land, but non conſtat whether he 
ever will make Uſe thereof; for he may recover the Debt out of the 
Goods of the Cognizor by Fieri Facias, or may take the Body, and 
then during the Defendant's Life he can have no other Execution; 
beſides the Judgment Creditor does not lend his Money upon the im- 
mediate View or Contemplation of the Cognizor's real Eſtate, for the 
Lands afterwards purchaſed may be extended on the Judgment ; nor 
is he deceived or defrauded, tho' the Cognizor of the Judgment had 
before made twenty Mortgages of all his real Eſtate ; whereas a Mort- 
gagee is defrauded or deceived, if the Mortgagor before that Time mort- 
gaged his Lands to another; and 'tis ſuch a Fraud as the Stat. of 4 & 5 
W. & M. c. 16. takes Notice of, and puniſhes by forecloſing ſuch 
Mortgagor, who mortgages his Lands a ſecond Time without giving 
0 Notice of the firſt Mortgage; and in that Reſpect the principal Caſe, 
which was of a Puiſne Judgment Creditor's buying in the firſt Mort- 
gage without Notice of the ſecond Mortgage when he lent his Money 
on the Judgment, differs from a Puiſie Mortgagee's buying in the firſt 
(% His Honour Mortgage (a). Micb. 1728. Brace and Dutcheſs of Marlborough, 
faid, tho* the 2 Will. Rep. 491. 
omphong uy FR, it is not, however, without great Appearance of Hard/hip ; and that ſtill it ſeems reaſona- 
Ble that each Mortgagee ſhould be paid according to his Priority, and it's hard to leave a ſecond Mortgagee 
without Remedy who might know when he lent his Money, that the Land was of ſufficient Value to pay the 
firſt Mortgage, and alſo his own; and that to be defeated of a juſt Debt by a Matter inter alios aa, is a great 
Severity, being only a Contrivance betwixt the ft Mortgagee and the third; but that this had been ſettled 
upon ſolemn Debate in the Caſe of Mar/h and Lee, 2 Vent. 337. wherein that great Man Lord Chief Baron 
Hale was called by Lord Chancellor to his Aſſiſtance ; and that tho' this be ſettled, there can be no Reaſon to 
carry it further. Bid. 492, 493. FIR 


7. If a firſt Mortgagee lends a further Sum to the Mortgagor upon 
a Statute or Judgment, he ſhall retain againſt a Meſne Mortgagee till 
both the Mortgage and Statute or Judgment be paid, becauſe it is to be 
preſumed that he lent his Money upon the Statute or Judgment, as 
knowing he had hold of the Land by the Mortgage, and in Confi- 
dence ventured a farther Sum on a Security, which, tho' it paſſed no 
preſent Intereſt in the Land, yet muſt be admitted to be a Lien thereon, 
Per his Honour, ibid. 2 
8. If a Puiſne Mortgagee, without Notice, buys in a Prior Judg- 
ment or Statute, and that Judgment, &c. be extended upon an Elegit 
at a Value much under the real, the Meſue Mortgagee ſhall not make 
the Puiſne Mortgagee, who has got in his Judgment, account other- 
wiſe or for more than the extended Value; nor will this Court give 
any Relief againſt the Judgment or Statute, but leave the Meſne Mort- 
gagee to get rid of them as well as he can at Law. Per the Maſter 
of the Rolls, Mich. 1728. Brace and Dutcheſs of Marlborough, 2 Will. 
Rep. 491, 494- I's Wes: Oe BEIT | 
9. In all theſe Caſes it muſt be intended that the Puiſne Mortgagee, 
when he lent his Money, had no Notice of the ſecond Mortgage, 
Statute or Fudgment, for that is the ſole Equity; and where a Cre- 
ditgr by Recognizance who bought in a firſt Mortgage did 2 deny 
. © Notice 


- Mortgage. _ - 1 
Notice in his Anſwer, tho'. ſuch Notice was not charged in the GS 
Bill which was brought by ſome Puiſne Incumbrancers for a Sale, 
and upon Bill and Anfwers there, was firſt A'Decree to tate the ſeveral 
Incumbrances, then 4 Repott, and thereupon; a farther Decree was 
obtained for the Maſter to ſtate the Value of the Land mortgaged to 
each of the Mortgagees, yet after all theſe Proceedings, for a Puiſne 
Judgment, &c. Creditor to inſiſt upon his having had no Notice, : 
and offering to be examined upon Interrogatories, is not ſufficient; but 
this denying of Notice ought to appear on the Pleadings, whereupon the 
Parties might go to Iſſue, and have an Opportunity of proving Notice. 
Per his Honour, Mich. 1728. in the Caſe of Brace and Dutcheſs of 
Marlborough, 2 Will. Rep. 495. | ; 

10. Puiſne Incumbrancer buys in a Prior Mortgage, in order to 
unitè the ſame to the Puiſne Incumbrance, and there was a Mortgag! 
prior to that, His Honour held clearly, that the Pui/ne Incumbran- 
cer, where he had not got the legal Eftate, or where the legal Eftate 
was veſted in a Truſtee, could there make no Advantage of his Mort- 
gage, but in all Caſes where the legal Eſtate is ſtanding out, the ſeveral 
Incumbrances muſt be paid accordibg to, their Priority in Point of 
Time; Qui prior oft in tempore, Potior eft in jure. Thid. 495, 496. 
II. A. a Copyholder in Fee, mortgaged to J. S. who is admitted : 
by B. the Steward of the Manor. Then A. makes 'a ſecond Mortgage 
to C. who is alfo admitted by B. And afterwards A. mortgages to 
B. who buys in J. S. And Lord Chan. King decreed that B. the 
Steward, ſhould not poſtpone, C. becauſe, of the Notice he muſt ne- 
ceſſarily have of the Meſuhe Mortgage to C. by his being Steward c 
the Manor when C. Was admitted. Hil. 3 Geo. 2. Bratherſs an 
Bence, 2 Fitz-Gibb. Rep. 118. ED | 
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12. A. lent Money on a Mortgage of Lands in Middleſex, and tze <4 oo 
Mortgage was duly regiſtered.” . Afterwards B. lent Money on thb 5, # 7 1 
ſame Security, and his Mortgage was regiſtered. Then A. advanced a- Za, uu, r Z. .. |; 
farther Sum upon the ſame Lands, without Notice of the ſecond Mort 4 ©. =—_ 
gage. And it was held by Lord Chan. King that the Regiſtry of the 3 
ſecond Mortgage was not conſtructive Notice to the firſt Mortgage?dd2?ss ee 
before his Advancement of the latter Sum, for tho' the Statute avoids 4 
Deeds not regiſtered as againſt Purchaſers, yet it gives no greater Effi- OT 
cacy to Deeds that are regiſtered than they had before; and the con 
ſtant Rule of Equity is, that if a fr ff Mortgagee lends a farther um 1 
of Money without Notice of a ſecond Mortgage, his whole Money nat . — 
ſhall be paid in the firſt Place. Nov, 26, 1730. Bedford and Back- ger e ee IF 
bouſe wel Bacchus, MS. Rep. M. r and leg. ERC 
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() Moztgage Money, to whom to be paid; — 
And what Act will diſcharge a Poꝛtgage. 
| 5 a 5 Barnard. Rep. 


1. T S. had a Rent-charge of 1661, per Annum granted to him and in Chan. May 


bis Afigns for three Lives. He and his Lady mortgaged: the , 
fame to A. his Executors, Adminiſtrators and Aſſigns, Habendum to Micfeld, S C. 
him, his Heirs and Aſſigns during the three Lives for which this Rent '" 70" 
was originally granted, upon this Hpecial Truſt that A. his Executors, he 
Adminiſtrators and Aſſigns, ſhall enjoy 100l. per Annum 2 of it to 

their own. proper Uſe till the Mortgage Money was ſatisfied, if the three 

Lives ſhould laſt ſo long. A. made his Will, and thereof Plaintiff 
Executor, but to this Will there were no ſubſcribing Witneſſes. The 

Bill was brought by the Plaintiff againſt A. s Heir at Law and others, 


to 
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were plain and clear. That the particular Nature o 


* 


to have the Benefit of ſo much of the Rent- charge as A. the Mort. 


gagee was intitled to. His Honour (after Time taken to conſider of 
Sort of a legal Eſtate A. had in this Rent-charge, viz. Whether it was 
ſuch an" Eſtate as would o to his Heirs or his Execators for the three 
Lives? And ſuppoſing te legal Eſtate would go to his Heirs, the 
next Queſtion is, Whether the Truſt of it does not belong to his Ex- 
ecutors? What makes this a very particular Caſe is, that this is an 
Eſtate pur auter vie, and the firſt Point of the Caſe is ſo new, that 
was it not for the ſecond, he ſhould have thought it proper to have 
bad the Opinion of a Court of Law upon it; for tho” the Rules are 
fully eſtabliſhed how far the Habendum of a Deed ſhall vary and ex- 
plain the Premiſſes of it, yet when we come to apply the preſent Caſe 
to thoſe Rules, there ariſes a good deal of Difficulty; and*he faid, he 
could not find a ſingle Authority which would come up to the firſt 
Point of the preſent Caſe, That the general Rules are, that the Of- 
fice of the Habendum is to explain, limit and declare the Quantum of 
the Eſtate which is to paſs by the Deed, It has never been diſputed 
but that it will carry the Limitation of the Eſtate further than the Pre- 
miſſes of the Deed did. If a Man gives an Eſtate to 4. for Life, 
Habendum 70 bim and his Heirs, a Fee-ſimple clearly paſſes. On the 
other hand it is clear, that the Habendum never abridges the Eſtate 
granted by the Premiſſes of the Deed. It may indeed vary and alter it; 
as if an Eſtate be granted to A. and B. Habendum to A. for Life, the 
Remainder to B. the Premiſſes of the Deed in that Caſe will be con- 
trouled by the Halendum. So if an Eſtate is granted to A. and 7o the 
Heirs of his Body, Habendum 7o him and bis Heirs, this is a Fee- ſimple. 
Sotne Books ſay, that it is only an Eftate-tail, with a Remainder in 
Fee; but his Honour ſaid, it is difficult to maintain that Opinion; and 
he thought it not Law. That ſo far the Rules relatin to an Habendum 

e plajt | | f the preſent Caſe 
is ſuch, that a Grant of this Kind to a Man and his Executors is the 
Tame as a Grant to a Man and bis Heirs; and in both theſe Caſes the 
Heirs and Executors do not take as Repreſentatives to the Party, but 
as ſpectal Occupants; and therefore it has been held, that if Lands are 
granted to A. and his Heirs for three Lives, he may grant it to ano- 
ther, and his Executors for thoſe Lives. So if granted to A. and his 
Executors for three Lives, he way grant it to another and his Heirs 
during thoſe Lives; from whence it follows, that if one of theſe Li- 


It) faid, there were two Queſtions for his Conſideration : Firſt, What 


mitations is in the Premiſſes of the Deed and the other in the Haben- 


dum, the Habendum ſhall take Place; as if the Premiſes of the Deed 
in the Grant of the Eſtate pur auter vie is to A. and his Executors 
during the Life of B. Habendum to A. and his Heirs during that 
Life, the Heirs in that Caſe ſhall have the Benefit of that Eſtate ; fo 
if the Grant of ſuch Eſtate is to A. and his Heirs during the Life in 
being, Habendum 20 A. and his Executors during that Life, the Exc- 


cutors ſhall have the Benefit of it, becauſe the Habendum does not at- 


tempt to give a Jeſs or larger Eſtate than contained in the Premiſes, 


but is merely explanatory; and tho' before the Statute of Frauds and 


Perjuries 20 Grant of a Rent pur auter vie could be good any longer 
than the Party (i. e. the Grantee) himſelf lived, becauſe a Rent lay not 
in Occupancy, ſo that it was certain there could not be a general 
Occupancy of it, nor could the Common Law admit, in that Caſe, of 
a ſpecial Occupancy, But his Honmr was of Opinion that ſuch Rent 


was within the Statute of Frauds, &c. that Statute intending to make a 


general Alteration with regard to all Sorts of Eſtates that were granted 
| Data | pur 
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pur auter vie, and a Rent-charge is as much 'zoithin the Intention of 

che Act as any other Sort of Inheritance. The Difficulty then con- 

cerning the Rent- charge may be quite laid afide, and then the Matter 

concerning the legal Eſtate depends upon the Habendum, which his 

Honour thought ought to take Place for the Reaſons before mentioned, 

and conſequently that the egal Eſtate in this Rent belonged to the 

Heir at Law. But then his Honour was of Opinion, that within the 

Meaning of the Deed of Truſt, the Plaintiff, Executor of A. is inti- 

tled to it, it being expreſsly declared by the Deed that the Mortgage 

was made upon the Hpecial Truſt that A. his Executors, Adminiſira- 

tors and Aſſigns, ſhould enjoy the Benefit of 100 J. per Annum, Part 

of the Rent- charge, till the Mortgage was fatisficd, if the three Lives 

continued ſo long. That the only Thing that made any Difficulty 

in this Part of the Caſe, is, that it is pretty hard to conceive how 

a Man and his Heirs ſhould be Truſtees for a Man and his Executors, 

but that this is the Caſe of every Mortgage in Fee. And his Honour 

decreed accord. Eaſt. 1740. Anon. MS. Rep. _ In an Eje&- 
2. A. borrowed of B. 3o0ol. and mortgaged Lands to him for ment where 

five hundred Years to ſecure the Payment thereof, A Bond was given gs 5 

for Performance of Covenants. The Bond and Mortgage were kept 2 — 

in the Hands of a Truſtee. A few Years after A. brought the Box, if Evfdence is 

in which were the Mortgage and Bond, to B.'s Houſe, told him that 2 

he had brought them him, in order that he might keep them him- fed it is cons 

ſelf ; upon this (as it was ſworn on the Part of 4.) B. put back the fdcred as de- 

Wiitings with his Hand, and ſaid, © Take back dur Writings, 1 A. * 

« freely forgive you the Debt; and at the ſame Time in the Preſence Land which 

of M. the Mother of A. ſaid, I always told you that I would be kind — 3 

« to your Son, now you. ſee that I am as pra as my Word. But this in ſuch Caſes, 

Evidence was contradicted on the Part of the Plaintiff, B. died, eſpeciall 

leaving J. S. his Son and Heir, who brought his Bill againſt A. to 3 

compel him to pay the Mortgage Money, or elſe that he might ſtand ancient, the 


forecloſed. Lord Chan, Hardwicke was of Opinion, that in Caſe B. the Cart will 


preſume that a 


Mortgagee did forgive the Debt in the Manner as had been ſworn on che Money 


the Part of A. that the Plaintiff could not be intitled to Relief, (ſuppo- was paid at 


ſing that the Statute of Frauds and Perjuries to be out of the Caſe), and we Ye, Mow 


that the Bill (if that Fact be true) muſt be diſmiſſed; that this being a Jury to find 


mortgaged Intereſt in Lands, his Lordſhip thought this Evidence might be us 


allowed conſiſtent with the Statute of Frauds. The Statute, indeed, lays clearly appeary 
down a very ſtrict but proper Rule relating to real Eſtates, That no Inte- that the Mo- 


reſt in Lands any longer than for three Years ſhall paſs without Writing, 8 
nor any Truſt in them for a longer Time, unleſs the Truſt ariſes by Ope- Day; no 
ration of Law. The ſame Rule, by that Statute, relates to the Devi- o 2 . 
ſing of real Eſtates. But in all theſe Caſes there is a Difference, both wee 1 ” 


in Law and Equity, between abſolute Eftates in Fee or for a Term of which ſhews 


N . ö | that even the 
Nears, and conditional Eflates jor Security of Money. In the Caſe of Ia, 8 


abſolute Eſtates it cannot be admitted of, that pars! Proof of the Gift the Dee as 


of Deeds ſhall convey the Land itſelf, But where a Mortgage is made the Princpa/, 


of an Eſtate that is only conſidered as a Security for Money due, the = 3 


Land is the Accident attending upon the other, and when the Debt is only. But 


diſcharged the Intereſt in the Land follows of Courſe. At Law the Sup 2 


Intereſt in the Land is thereby defeated, and in Equity a Tru/t ariſes in all Caſes 
for the Benefit of the Mortgagor. And his Lordſhip ſaid, that if an fays, That 
Obligee delivers up a Bond with Intent to diſcharge the Debt, the Debt 1 =D 


— 


Vor. II. | 7 8 will to be fatisfied, 
there ariſes a 

Truſt by Operation of Law for the Benefit of the Mortgagor, and this Caſe is within the Exception of the 
Statute of Frauds, of Truſt ariſing by Operation of Law, and in theſe Sort of Caſes the Court receives any 
| | Kird 
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Xind of Bvi- will centaioly. be thereby 7 = Fs and if ths Bond is diſcharged, 
dence of Pay- in the preſent : Caſe, 7 * 2 will be diſcharged with. i it; and di- 
herefore if a rected ag flue tortry whether, the Mortgages, ſaid. the Were 15 Jura 
Mortgage is or not. Eat. 1749. \Richards and Syms, MS, Rep. | 


made b 
9 and e Mortgagor agrees chat the ocher Thall take a dertüln Patt of the Host of the 


Partnerſhip in Diſcharge of the Mortgage, that * itſelf will I it. Per Lord Chancellor. 1614. 
Barnard. Rep. in Chan. 8. C. accord. x 


= 


— _— 2 — — — 


0 In what Caſe the Profits, "We received by 
the Mozrgagee, ſhall be ſet againſt the In⸗ 
tereſt ;— And in What Caſe a Moꝛtgagee 
- FP. not commit Taſte in Equity, et econt. 


1 a HE Profits were ſet againſt lntetelt ig an Gd Mortgage. 
| 25 June 1715. Bail e Baſil) and Alleen, Vin. Abr. Tit, 
Mortgage, (C) in a Note to Ca. 2 
2. A Morigagee in Fee may at Law commit Waſte, but never in 
Equity, unleſs the Mortgage appears to be a defective Security, Per 
Price B. who fat for Lord Chancellor, Trin. 11. Geo. 1. in the Caſe 
of Fithringren and Banks and Cotefworth,” Select FAY in Chan. 31. 


(K) Caſes relating to Tenant fo2 Life, and the 
Remainder Pan of a moztgaged Eſtate, 


177 EY I, Ib an Eſtate in Mortgage be ſettled on A. for Life, Remainder 70 
Janis of of B. in Tail or in Fee, Tenant for Life ſhall bear two Fifths of 


_ Hales et the Principal and Intereſt, and the Remainder Man three F ifths. Eaſt, 
7 My — * James and Hailes, Prec. in Chan. 44. 


Rip. 65. F. S. makes a. Mortgage, and then deviſes the Lands to A. for 
Life and Rever/ion deſcends to his Heir. The Tenant for Life 
enters into Poſſeſſion and brings a Bill againſt the Mortgagee to re- 
deem, and the Heir likewiſe brought his Bill to redeem ; Tenant for 
Life did not proſecute his Bill, but continued to receive the Profits 
and purchaſes in the Mortgage in Defendant's Name, whom he made 
Executor, and died. Lord Keep. Somers decreed the Deviſee for Life 
to pay one Third of what was due at the Death of the Deviſor, with 
the Intereſt, and the Heir to pay the reſt (i. e. two Thirds), and the 
Maſter to take the Account accordingly. And his Lordſhip ſaid, that 
ſo it would have been if the Mortgagee had received the Profits during 
the Life of Tenant for Life. And Clyatt and Battſen, Trin. 1686. 
was cited to that Purpoſe, Mich, 1696. Ballett and Anger, Prec. 
in Chan. 62. 

Tenant for 3- A Remainder Man can only force the Tenant for Life to keep 
5 429 the Intereſt down if the Land is charged, but he cannot compel him 
joined in to redeem directly or indirectly; he may, by purchaſing in the Mort- 
ue gage, then to pay but one Third, or part with the Poſſeſſion. Agreed 
but} Rei by Sir Thomas Powis, arg Eaſt. 7 Ann. in Caſu Hungerford and Hun- 

ted ' and gave gerford, Gilb. Rep. in Eg. 69. 
the * Tenant for Life dies. And per Lord Chan. Cowper, If the Remainder Man hays the Money and 


takes up the Bond, or gets the Covenant aſſignea, he may prefer his Bill againſt the Executors of the Tenant for 
* but not elſe. Ibid. 


=? 


4. 4 


* — 
. 
— 


Mortgag 1 


4. 4. a Papiſt, ſeiſed in Right of M. his Wife of a real Eſtate, 
and being intitled to be Tenant by the Curteſy by his having Iſſue the 
Plaintiff, levied a Fine 4 the Lands, and mortgaged the ſame, with a 
Proviſo, that on Paymefit of the Mortgage Money the ſame Should be 
reconveyed to A. for Life, without Impeachment of Waſte. A. being 
afterwards attainted of Treaſon, his Eſtate was veſted in Commiſſioners 
for the Benefit of the Publick. B. the eldeſt Son of A. and M. claimed 
the Reverſion, free and diſcharged of Committal of Waſte, which was 
allowed by the Commithoners, who conveycd all 4.'s Eſtate, with all 
Privileges thereto belonging, to Defendants, who afterwards bought in 
the Mortgage, and cut down a large Quantity of Timber. B. the 
Rever ſioner prayed an Injunction, and that the Money raiſcd hy Sale of 
the Timber ſhould be for his Benefit. Decreed by Price B. (in the Ab- 
ſence of Lord Chancellor) that B. ſhould have it free from Committal of 
Waſte, for that A. being a Papiſt could take no larger Eſtate under the 
Fine than he had before, tho' as large a one he might. That an Account 
ſhould be taken by the Maſter of what was cut down, the Money to 
be applied in the firſt Place to the Payment of the Intereſt, and then 
to the finking of the Mortgage; and an Injunction to ſtay any more 
felling. Trin. 11 Geo. 1. Withrington and Banks and Coteſworth, 
Select Caſes in Chan. 30. 0 


In what Cafe a Moztgagee ſhall not be 
relieved (a) againſt a Foꝛfeiture. 
i; O the Marriage of Defendant's Father, Lands were ſettled on 


(L) 


) Via (. 
prod 


the Fatber for Life, Remainder to the fir/t and other Sons of 


the Marriage ſucceſſively in Tail Male, with other Remainders over. 


Defendant was the eldeſt Son of that Marriage, and there were ſeven 
or eight other Children. After the Birth of all thoſe Children the 


Father and Mother mortgaged this Eſtate for 300 /. which was done 


by Leaſe and Releaſe, and Fine come ceo, &c. This Mortgage Money 
by the Addition of other Monies lent, and Intereſt from Time to Time 
increaſed, till at laſt it came to 700 J. and then it was aſſigned to the 
Plaintiff, and another Leaſe and Releaſe and Fine were levied by the 
Huſband and Wife, for making good this Aſſignment. The Huſhand 
died, and this Bill was brought againſt the Widow and eldeſt Son, 


that they might redeem or be forecloſed, the Mortgage Money being 


near the Value of the Eſtate ; and to be relieved againſt the Forfeiture. 
The Son pleaded the Marriage Settlement of his Father and Mother, 
whereby they were but Tenants for Life, and inſiſted on the Forfeiture. 
And Lord Chan. Macclesfield allowed the Plea, ſaying, that this was 
a Contrivance to deſtroy the Settlement and diſinberit the Heir; and 
faid, he had declared his Opinion before in Caſes of this Nature ; that 
there could be no Relief, particularly in the Caſe of Sir Harry Peachy 
and Duke of: Somerſet ; ſo the Plaintiff loſt her whole Money. Trix. 


1722. Lady Whetſtone and Sainſbury, Prec. in Chan. 591. 
Notice, vide Tit. Poztgage, P. and Purchaſer, P. 
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C AP. LXIX 
Papilr. 


o 

_— 
8 — — — 1 
* — 


1 
— — 


(«)14 Pwr (A) Hig Diſability (a) to purchaſe, &c.— And 
of a ag how affected by the Stat. of the 11 & 12 


Term for W , 

Years, made 1 

his Will, and 3 | ( ) 

his Lady, who was a Papiſt, Executrix. And it was reſolved per Lord Chancellor, That notwithſtanding the 
diſabling Act of 11 & 12. 3. the Term veſted abſolutely in her, and that this was not a Purchaſe within 
that Act; and he ſaid, that a Papiſt may be Tenant in Dower or by the Curteſy, becauſe in all theſe Caſes it is 
by Operation of Law, and not by any AZ of the Party, that the Eſtate comes to him. The Cafe of Lord Do- 
wer's Will, 3 New Abr. of the Law 799 (b) It is remarkable that the Clauſe of the Stat. of 11 & 12 
V. z. made to prevent the Growth of Popery, which ſays, The next of Kin which is a Proteflant ſhall enter 
« and enjoy the Lands during the Life of the Papift, or until he ſhall conform, extends only to the Caſe where 
the Papi is under eighteen at the Time that any Lands come to him; but where the Papiſt is above eighteen when 
the Lands come to him, or in Truft for him, ſuch Papiſt is utterly diſabled to take, and the Eſtate is void, 
Per Lord Chan. Cowper, Trin. 1717. in Caſu Vane and Fletcher, 1 Will. Rep. 354- 


— — Religion, or profeſſing the ſame, ſhall not within fix Months 


only a Di/abi- after he ſhall attain the Age of eighteen Years take the Oaths 
tity, but makes of Allegiance and Supremacy, and ſubſcribe the Declaration in 30 Car. 


no Forfeiture ; X 5 ; 
it 3 a 2. in the Chancery, - King's Bench, or Quarter-Sęſions of the County 


veſting, but where ſuch Perſon ſhall reſide, every ſuch Perſon ſhall in reſpect of 


dll n bee himſelf only, and not in reſpect of his Heirs or Poſterity, be diſa- 
Per Lord bled to inherit'or take by Deſcent, Deviſe or Limitation, in Poſſeſ- 


Chief Juſtice Gon, Reverſion or Remainder, any Lands, Tenements or Heredita- 


Caſe of Roper ments within England, Wales or Berwick, and during the Life of 


and Radzliffe, ſuch Perſon, or until he take the Oaths and make the Declaration, 
- 3 the next of his Kindred which ſhall be a Proteſtant ſhall have and enjoy 
Eg. 199, the Lands, &c. without being accountable for the Profits; but in 
Caſe of wilful Waſte, the Party diſabled, his Executors and Admini- 
ſtrators, ſhall recover treble Damages againſt the Perſon committing 
ſuch Waſte, his Executors or Adminiſtrators, by Action of Debt in 


any of his Majeſty's Courts at Weſtminſter. 
If Lands are 2, That from and after the 1oth of April 1700, every Papiſt, or 
3 Perſon making Profeſſion of the Popiſh Religion, ſhall be diſabled to 
in the 4 purchaſe either in his own Name, or in the Name of any other Perſon 
Place te pi or Perſons to his Uſe or in Truſt for him, any Manors, Lands, Pro- 


3 fits out of Lands, Tenements, Rents, Terms or Hereditaments, within 
to pay te England, Wales or Berwick, and that all Eſtates, Terms, and any 
TE — * other Intereſts or Profits whatſoever out of Lands from and after the 
7.8. is ren. ſaid 1oth of April to be made, ſuffered or done to or for the Uſe or 


2 8 Behoof of any ſuch Perſon or Perſons, or upon any Truſt or Confidence 
oY to take Mediately or immediately, to or for the Benefit or Relief of any ſuch 
the Surplus, Perſon or Perſons, ſhall be utterly void. 


foraſmuch as | . | 3 
it is a Profit ariſing out of Land, and ſuch Deviſee, by laying down the Money, may prevent the Sale; and 


if ſuch Contrivances were to prevail, the Statute would ſignify little or nothing ;—ſo tho' this Surplus be 
made payable to a Perſon at a future Day, ( vix.) at twenty one or Marriage, with a Deviſe over, if the #/ 
Deviſee ſhould die before twenty-one or Marriage. Eaft. 1722. cites Roper and Ratcliffe, 2 Will. Rep. 5.— 
So if Land deſcend to a Papiſt above the Age of eighteen and a half, this being a Deſcent is not within the 
latter, but is within the fr Clauſe of the ſaid Statute; and ſuch Papiſt ſhall not be capable of taking until he 
doth conform, but he, by the Words of the Act is diſabled to take in reſpect of himſelf only, and not in reſpect 


of his Heir. Bid. | ; 
2 3. The 


This Ad fü a 1, Oe 11 & 12 . z. F. 4. if any Perſon educated in the Popiſh 


* 


. A. awd. a 
2 8 8 


—— — 
Papift, _ 621 

— — — —— — | | — — a — : — = 
3. The Stat. of 11 & 12 V. 3. was intended to abridge the Power Taking by 

and Intereſt of Papiſts, and if a Devife ſhould be conſtrued to be Bee. 

g 241.2 | | e A ing by Pur- 

no Purchaſe within that Act, then Papiſts were in a Capacity to take %, as was 
great Part of the Lands in England; therefore a Deviſe to a Papiſt 8 by 
muſt be a Purchaſe, 7, e. to ſuch a Papiſt who was a Stranger to the Nes and 

Inheritance, but not where a particular Eſtate or Intereſt comes to the Radcliffe, and 


Heir at Law by a. Deviſe, for that is but a Modification of that Eſtate 8 . 
which would otherwiſe deſcend to bim, fo as he is under eighteen F 12rd Ch. 
Years of Ape, and conforms within fix Months after he ſhould arrive #accleyfele, | 
at that Age. Said arg, and fo reſolved in the Caſe of Roper and 9 
Radcliffe in the Houſe of Lords, 2 Mod. Caſes in Law and Eg. 170. af. 1222. 
4. By (a) the expreſs Words of the Stat. of the 11 & 12 W. z. a (a) 4 £9.98 
Term for two Years, nay, (for ought his Lordſbip ſaw) a Term for % of a 
one Year, or for any certain Time, is prevented from being made to Tem is as | 
Papiſts. Per Pratt C. J. in the Caſe of Radcliffe and Roper, 2 Med. _— 
Caſes in Law and Eq. 192.— Perhaps for half a Year. Jbid. 193. tgal Intereft 
5. By Act of Parliament in Ireland, Lands leaſed to a Papiſt at leſs 1 
than two Thirds improved Value, and for any Term above thirty-one Years, C. J. Ibid, 
are forfeited to the Diſcoverer. May 8, 1719. Cuſack and Buckley.— 192. 
Mar. 10, 1724. Latin and March. — Mar. 8, 1724. Eyre and Burk, 


Jon. 18, 1724. Blake and Blake, Vin. Abr. Tit. Recuſant, (O) Ca. 4. 


1 


42. EE 
6. Papiſt in Ireland cannot make a Will, but his Land ſhall de- 
ſcend to all his Sons equally ; but if the Heir conform within a Year 
after his Age of twenty-one, he may enter. Tune 22, 17 %. Burk 
and Morgan, Vin. Ar. Tit. Recuſant, (O) Ca. 3. P. 253. 

7. A Papiſt being Tenant in Tail ſuffered a Recovery, and declared 
the Uſes to himſelf and his Heirs. This is not a Purchaſe within the 
Stat, 11 G 12 V. 3. Vide Lord Derwentwater's Caſe, 2 Mad. Caſes 
in Law and Eq. 172. | | 

8. If a Papiſt is ſeiſed of a defeaſible Eſtate, and levies a Fine So where 
thereof with Proclamations, and five Years paſs without any Claim, -4 py . 
by this Means the Eſtate is now become indeſfeaſible; this is certainly viſt, ſettles 5 
an Alteration of the Eſtate, but Nobody will ſay it is a Purchaſe. bis Lands on 
Said arg Hil. 5 Geo. 1. in Lord Derwentwater's Caſe, 2 Mod. Caſes 8 2 


in Law and Eg. 175. Rewocation, 

and after he 
executes that Power, ſo that the Eſtate is veſted in the Father, this is an Alteration of the Eſtate; but it was 
never yet called a Purchaſe. Bid. | 


9. It is plain that a Papiſt ander the Age of cighteen Years, at the 
Time of making the Stat, of 11 & 12 V. 4, may either take by 
Deſcent or Purchaſe, and that the Word Purchaſe in this Statute is 
only a Modification of the Eflate, and ſhall not be taken in the full 
Extent of the Word; for tho' Purchaſes are only intended by the Sta- 
rute, by which Papiſis enlarge and extend their Landed Intereſt, and 
not where by Deeds of Settlement the ancient Family Eſtate is new 
modelled, without making any new Acquiſition, ſo that even at this 
Day a Purchaſe by Limitation in @ Settlement, or by a Deviſe to @ 
Papiſt under the Age of eighteen Years, is good, ſo as ſuch Papiſt, 
within fix Months atter he comes to that Age, conforms and takes the 
Oaths, Cc. otherwiſe he loſes the Pernancy of the Profits during his 
Life only. Powtis, Tracy, J. Mountague, and Page B. againſt For- 
teſcue J. Hil. 5 Geo. 1. Lord Derwentwater's Caje, 2 Mod. Caſes 
in Law and Eg. 172, 180. 
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622 Papift. _ 

; * dais 10. Upon (s) the Conſtruction of the before two Clauſes (in the Stat. 
Papit vB 11 @ 12 .. z.) in the great Caſe' of Roper and Radcliffe, it was de. 
"Age of creed for the Papiſt by Lord Harcourt Micb. 11 Ann, aſſiſted by the 
deigbteen two Chief Juſtices and Mr. Juſtice Powell, (Chief Juſtice Parker firenu- 


nd fi Dy. fed ! 
art when opponente (b) ;) but that Decree was afterwards reverſed in the Houſe of 


, this Statute of Lords, and it was determined againſt the Papiſt, (vig.) That a Papiſt 
Ld 85 52 t above the Age of eighteen and a half is not capable of taking Lands 
was ĩmpoſſible by a Deviſe, and the Word | Purchaſe] in the latter Clauſe of the Stat. 
to comply 11 & 12 V. Z. is uſed in Contrauiſtinction to the Word [ Deſcent]; 
be neva" notwithſtanding it was urged, that the Expreſſion of ¶ purchaſed by 4 
ſuch Perſon is Papyſt], eſpecially when the Words following, v:z, [in his own Nome, 


| = 2 the or in the Name of any Perſon in Truſt for him], muſt be intended 
zor ful. where ſuch Papiſt is active, and does ſomething for himſelf; whereas 
fer by it. Held in Caſe of a Devi/e to him, or Settlement upon him, the Perſon ta- 


8 king is merely paſſive, and may know nothing of the Matter before it 
'Trin. 1726. is done, However it is now ſettled by the Honſe of Peers, that 


= the pay either a Devi/e or Settlement to a Perſon profeſſing the Popiſh Religion, 
es of above eighteen Years and a half, is void, and the Perſon not capable 


Errington, 1 . 
2 U ill. Rep. of taking; the Act extending utterly to diſable the Papiſt of that Age 
55 his 70 take any new Acquiſitions, or what was not his ancient Inheritance, 
Lord tis Ar- Eaſt. 1722. 2 Will. Rep. 4, 5. | | | ; | 

pen = Ib A Deviſe of the perſonal Eſtate to a Papiſt ander eighteen, 
4 2 w_ who afterwards turns Proteſtant and conforms, was admitted to be 


Eg. 181. good, Eaſt. 1722. in the Caſe of Hill and Filkins, 2 Will. Rep. 7. 
Rid. 134, 12. J. S. deviſed Lands to Truſtees and their Heirs, , fo: tbe ie of 


135. it ap- A, the eldeſt Son of B. for two Years next after her (J. S.'s) Death, and 


in noe: if A. within theſe two Years ſhould become a Proteſtant, then the Truſ- 


the Lands tees were to ſtand ſeiſed fo the Uſe of A. in Tail Male; and for want of 
e e ſuch Conformity, then to the Uſe of the ſecond and every other Son of B. 
8 being Proteſtants, and to the Heir Male of their Bodies, being Proteſtants; 
to ſeveral of and for want of ſuch Conformity in any of the Sons, or if they ſhould 
the'Brothers die without Iſſue Male, then to the Uſe of the eldeſt Daughter of B. 


and Sitters ; 


and his Lord- being a Proteſtant, and to the Heir of her Body, being Proteſtants, 
25 5 Remainder 0 the ſecond, &c. Daughter of B. being a Proteſtant, in 
1 Tail, Remainder to C. the eldeſt Son of D. who was atfually a Proteſ- 
ties are till fant, and born of Proteſtant Parents. B. had ſeveral Sons that were 
ſubliing, he all Pa piſts, and continued ſo, but his eldeſt Daughter being above the Age 


- not think 
= 3 of eighteen Years and ſix Months did conform, and brought her Bill 


the = againſt the Truſtees to compel them to join with her in ſuffering a com- 
b the legal mon Recovery of the Premiſſes. Lord Chan. Macclesfield ſaid, that 


tants the legal ; : i n 
Eſtate could no Eſtate or Right is to veſt in any of the Sons or Daughters of B. 


be forced out until they conform and become Proteſtants ; that their Converſion to 


of the Truſtees Te * , : 
Hands, they the Proteſtant Religion was a Condition precedent to their taking 


way CO the Eſtate ; and that the Act of 11 C 12 VV. 3. againſt Papiſts, does 
che Annuitants Hot affect this Caſe, but on the contrary is excluſive of a Papiſt ; and 
; | that 


with regard to 
their Annui- 


ties as for the Plaintiff with reſpect to the Profits of the Land. But it being ſaid, that the Brothers and Siſters 
of the Plaintiff were Papiſts, his Lordſbip directed the Maſter to enquire what Age they were of at J. S.'s Death, 
and when the Annuities were to veſt, and ſaid, that if they ſhould appear to be above eighteen Years and fix 
Months, then the Deviſe to them is void, but if they were not above three or four Years old, and conſequently 
incapable of profeſſing of the Popiſh Religion, they ſhall retain their Annuities till their Age of eighteen Years and 
ſix Months, from which Time the Annuities are to go to the Proteſtant Kindred i the Death or Conformity of the 
Annuitants ; bat if the Infants were thirteen or fourteen at the Time of the veſting of theſe Annnities, it was 
his Lord/bip's Opinion, that then they might be looked upon as capable of profeſſing the Popiſh Religion; and 
| if in Fact they did profeſs the ſame, they were thereby ingapable of taking, and the Deviſe to them of their 
= Annuities was void. Lucas's Rep. 512. Hil. ? Geo. 1. Cartwright and Cartwright, S. C. ſtates it thus: 

J. S. deviſed to Truſtees and their Heirs for the Life of B. and two Years longer, and then taking Notice that 


the Children of B. were all beyond the Seas educated in the Romiſb Religion, directs, that in Cofe any of the 
E | 5 Sort 
4 


+» ® 4o ow Mee 4c accegari yt es. 6＋— + - , FRY 


* 


o 


* 2 * , 0 «wu: w# 


Papiſt. 
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that therefore if this eldeſt Daughter of B. be a lincere Convert (he Son of B 
LL” eAnrze fi ' , ji (3 $4 ; | 10 Tine LA 464 | K 
78 intitled to take, but in regard there might” be ſome Doubt of the ould within 
Sincerity of her Converſion, his Lordſbip directed it to ſtand over, ebony 


become a Pro- 


Eaft. 1523. Carteret and Carteret, 2 Will. Rep. 13 2. 8 
7 n . | $5 1 4  y-cerwve th 
Sacr ording to the Uſage of tbe Church of England, then the Truſtees were to hold the Edate in Truf 


for fach Sen in Tall, Remainder over, Ec. and in Caſe no one, wore conform, then in Caſe any one of the 
Daughters ſhould within thoſe two Years become a Proteſtant, and take, c. then the Truſtees were to hold 
the Elass in Truft fer that Daughter in Tail, Remainder over, &c, and then J. S. charges hi; Bate with 
ſome Annuities payable to the Sons and Daugbters of B.—B. dies; no one of the Sons did 47:hin the two 
Years become a Proteſtant, or receive the Sacrament, Ec. but ne of the Daughters did within the tau Var 
recei ue the Sacrament twice' according, &c. and the Truftees actually permitted het to receive the Rents of the 
Lands. The Daughter brings a Bill againf the Truftres and all the Children, and one in Remainder being, an 
Infant, (who had a Right to the Eſtate in Caſe the Daughter was not well intitled to it) to compel the Truſtees 
to convey to her, in order to enable her to dock the Intail, by ſuffering a Recovery, and fo to make 2 good 
Title to a Purchaſer. The Truſtees fay they permitted Plaintiff to receive the Rents, conceiving the was intit'cd 
thereto by having received the Sacrament, Fc. the Teſt pitched upon by the Tellator, of the Sircerity of her 
Converſion, and pray that a Receiver may be appointed, and that they may be diicharged of the lat. A'l 
the Children by their Anſwers conſent to the Sale of the Eftates, and that the Trultzes may convey ; the 
Plaintiff having given a Bond of 1500 J. in Satisfaction of the Annuities given to them nd charged upon 
the Eſtate. Lord Chancellor ſaid, he was not ſatisfied with. the Reality of the Converſion of the P'laintiff, the 
Proof offered being no more than the bare Ad of receiving the Sacrament (@); an Act very common for Ro- 
man Citholicks to do upon a worldly Motive, and then we hear no more of them. Remarkable that the 
Witneſs who ſwears to her Converſion, dhes not ſay that he believes her novo tg be a Preteſtant, but that four Years 
age ſhe was ome. The Readineſs of the Children in their Anſwers to do what is deſired of them, looks very 
ſuſpicious. As to the 1500/. he ſuſpected a Defeazance in Caſe this Bill miſcarry, and he did not ſce any 
Conſideration for the giving it, for the Annuities charged upon the Land are certainly Profits ariſing ont of the 
Land, and the Children being all Roman Catholicks, the Deviſe-is void as to that. That if the Daughter: had 
had a clear Title, and her Converſion been out of Doubt, there was no Occaſion for coming here; 2 if the 
Daughter had /ufered a common Recovery, or levitd a Fine of the Traft\in Tail, it had been binding in Equity, 
Ordered a Rereiver to be appointed, and he would conſider of the Decree. It was preſſed that in the mean 
Time they might have Liberty to give farther Evidence of her Converſion, and quoted Rawiinfſor and Rawlinſon 
before Lord Coauper, —_— Liberty was indulged, but his Loraſbip ſaid he would do nothing now. 161d. 5 14. 
(a) Lord Chan. King admitted the external Acts, pitched upon by the Act of Parliment, as a ſuſficient Evidence 
of Conformity. Trin.-11 Geo. 1. Hill and Hilkins et Ux', Lucas's Rep. 5 13. : ; 


13. Perſons eighteen Years old at the Time of making the Stat. tt 

& 12 NJ. z. ate out of the Letter of the Act, but within the Intent 

and Meaning of it, for the Law-makers could never intend to put 

Infants of tender Years in a worſe Condition than thoſe who were .of 

Age. But be that as it will, ſuch Perſons being Heirs at Law are 

proper to make Application to Chancery to ſet aſide a Conveyance got 
by Fraud from their Anceſtor. Jin. ꝙ Geo. 1..Corrick and Erring- 
MMQRUIC ag a ary. ror 5 
14. FJ. S. the eldeſt Son of A. became a Monk; thereupon B. the 5 
next Brother of J. S. aſſumed the Title and poſſeſſed himſelf of the 

Eſtate of the Family, but being concerned in a Rebellion and taken 
Priſoner, he was tried and found guilty of High Treaton, and being 

pardoned as to his Life, the Commiſſioners ſeized the Eſtate. And 
thereupon J. S. (the Monk) claimed it, inſiſting before the Commiſ- 

ſioners, that his Brother had no Right. J. S. on his Examination 

before the Commiſſioners confeſſing himſelf a Monk, they decreed for 

the Crown, for that by F. $S.'s Profe/fion he was dead in Law, and by 
Conſequence. incapable to take; and therefore the Eſtate muſt imme- 

diately veſt in his Brother, who being attainted of Treaſon, the Eſtate 

muſt be forfeited. And thereupon. by the Opinion of four of the 
Commiſſioners againſt three, a Decree was made for the King, from 

which F. S. appealed, and Poris, Tracy and Forteſcue J. Mountague © 

and Page B. Commiſſioners delegated, reverſed the Decree, ſo far as 

to order that the Appellant, might bring an Ejectment againſt the Com- 

miſſioners and try his Title at Law; and that the Decree ſhould not 

ſtand in the Way. Trin. g Geo. 1. Sir Lawrence Anderton, Bart. . 
and The Commiſſioners of the forfeited Eftate (), 2 Mod. Caſes in Law * "i 


and Eq. 54. 511 tool the Oaths 


and received 


the Communion, Ge. and became a Proteſtant ; and ſo-enjoyed his Eftate-without-any-fatther Trial. Iii 36. 
— 15. JS. 


— 


— e_md_—_ * — — .._ i... att. RY ——_ Jn Mn. 


ll. 


* * 
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— — 15. 2 8 Papift, k ifed- 10 Right of his Wike, 72 havin 
her, he thereby became intitled to be Tenant byes the . 
3954 in a Fine with his Wife. And Baron Price, in 2 N 
of Lord Chancellor, decreed that * S. being a Papiſt could take no 
larger Eſtate under the-Fine than he- had before; that he might. take 
as large, as had been determined. Trin. 1725. Hinten, and Banks 

| and Cteſworth, Select Caſes in Chan. APY ; " 

2 Will. Rep. 16. A Deviſe to a Papiſt under the Age of eighteen i» $100d, if he 
6. e conform within ſix Months after he comes to that Age, otherwiſe the 
f Words in the Statute which ditects when that Conformity ſhall be 
made, are in vain, and tho' the Deviſee had not conformed at the Time 

| appointed, yet the Inheritance is in him, and ſhall deſcend to his Heir, 
and he ſhall maintain an Action of Waſte by Vietue of the Stat, 11 
& 12 W. 3. againſt the next Proteſtant Heir, who is intitled to take 

the Profits during the Diſability. Said arg”, and agreed to per Cur”, 
Trin. 11 Geo. 1. Hill and Fitkins, 2 Med. Caſes in Law ond Eg. 1 56. 

17. Lord Chan. Parker held that being. a Papiſt at the Death of 

the Teſtator, the Eſtate would never veſt; but Lord Chan. King held 

that the Deviſee conforming at eighteen, pg him capable. Trin. 11 

Geo. 1. Hill and Filkins, Lacass Rep. 5 
18. Tho! the firſt Limitation of an Fw is to a Papi who is diſ- 
abled by the Stat. V. 3. to take, yet it is not ſuch a void Limitation, 
as the Remainder ſhall immediately velt as if the firſt was dead without 
Iſſue. Per Cur, cites it as ſettled in the Caſe of the ' Dittheſi of 
Hamilton, g Geo. 1. 2 Med, Caſes in Lam and Eg. 34. 

Rogz ie gp 19. FJ. S. being poſſeſſed of a long Term which He enjoyed twenty- 
that the Ac. ſeven Years, by Will declared, that this Term was taken by him in Truſt 
count of the for the Defendant B- to whom he. deviſed the Remainder thereof, - and 
ap N declared, that it was in Purſuance of the ſaid Truſt; and Plaintiff 
Time this exhibited a Bill, ſuggeſting that both J. S. and B. were Papiſts, and 
3 by the Stat. V. 3. were incapable to take this Term; and therefore he 
ws reſolved being the next Proteſtant Heir, prayed that the Reſidue of the Term 
in Dom. Proc“ might be aſſigned to him; and it appearing that J. S. had enjoyed 
CD the Premuſſes for twenty-ſeven Years, and until his Death, the Court 
wiz. That a would not intend this to be a Truſt, and therefore decreed for the 
Papiſt muſt be Plaintiff, with an Account of the Profits ſince the filing of the Bill. 


2 Geo. 1. Winter and Bermingham, 2 Med. Caſes in Law and 


ſince the Time Eg. 146. 

of the original 

Purchaſe. But per Cur*, That Decree was made upon ſome i] — but that the preſent 
Decree ſhould be according to the Precedents in this Court, and denied te give the Plaintiff OP for that it 
was Hardſhip enough for him to loſe the Lands. Lid. 147. 


It was ftrongly 20. F. S. ſeiſed in Fee, by Leaſe and Releaſe, ſettled the ſame 70 
objected, that the 72 of himſel e If for Life, Remainder 40 his rſt, &c. Son in Tail 


i oy Male ring Remainder 70 A. a Papiſt, for Life, Remainder 70 


way of Leaſe Truſtees, to preſerve, &c. Remainder to the firſt, &c. Son of A. in 
and Releaſes, Fail Male ſucceſſively, Remainder to B. a Proteſtant, for Life, Re- 


the whole 


Eftate paſſed 5 to Truſtees, to preſerve, &c. Remainder to the firſt, &c. Son 
| out of the of B. in Tail Male ſucceſſively, Remainder to his own right Heirs, 


— 2 . S. died without Iſſue, leaving two Siſters, who were his Heirs at 


turn to him Law and Proteſtants. And one Queſtion was, What ſhould become 
again, but 4 of the Eſtate; and who ſhould take the Profits: thereaf during the 
re of If the Papiſt, whether the Heirs at Law of F. S. or the Re- 


next in Re 
mainder, ca- mainder 
able of ta- 
ing; and that this being a T uf (which is 4 Creature if Equity ) during the Life of 4. the Papift, the Court 
ought to let B. the next Remainder Man into Poſſeſſion, and that in Caſe A. ſhould leave Proteſtant Sons, the 
Court gvght then order the Truſt for weir Begefity and ſecure ihe Profits. do them, * Lordfeip ſaid, — 
WO 


4 


LEI . 
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N Man? . Tard Chan, King held, that in regard if the Eſtate would be 
ſhoald: go to the ſubſ; vent Remaiader | an B. the Proteſtant, it would making uſe of 
not afterwards go back to any Sons of A. the Papiſt, who might . 
Proteſtants; and this being an Hardſhip and rom to a third Perſon, diveſting and 
therefore the Rents and Profits of this glare from the Death of J. S. As, a 
the Grantor, and duting the Life of A. ſhould go back to the Siſters he could ror 
and Heirs at Law of F. S. the Grantor, being Proteſtants“ 1 rin 1720. . 


Carrick and Errington, 2 Will. Rep. 361. Ibis Decree in May nia 1 


1728 was affirmed in Dom. Proc. Intent and 
| Meaning of 


the Statute was in a more plain and eaſy Mibner complied with, by conſtruing the Eſtates and Truſts to be void 
as to the Papiſt only, but not to let the next Proteſtant Remainder Man into Poſſeſſion befote hjs Time, ſo as 
to PO or endanger a third Perſon, the Son or 7 of ins the Papiſt. bid. 363, 364. 


21. Ruled by King C. and given up by the Counſel on all, Sides, 
that fince the great Caſe of Roper and Radcliffe, which was reſolved in 
the Houſe of Lords, the latter Clauſe of the Stat. of 11 & 12 . z. 
c. 4. for preventing the Growth of Popery, and which diſables a Papiſt 
from taking any Land or Truſt, or Intereſt in or out of. Land, by 
Purchaſe, muſt not only be underſtood to prevent a Papiſt from buy- 
ing Land,, but alſo to diſable him from taking any Lands by Purchaſe ; 
ay therefore | in the ſaid Caſe of Roper and Radcliffe, where the Devi/e 

Lands to be ſold for the Payment of Debts, and the Surplus to 
apift, foraſmuch as the Papiſt would be intitled to the Surplus 
7 the Eſtate, paying the Debts, this 'was conſtrued a yoid Devile 
as to the. Papiſt, Trin. 1726. in the Caſe of Carrick and Errington, 


2 Will. Rep. 362. 
22. If Lands are limited by Leaſe and Releaſe fo the Uſe of A. 4 


Proteftant;- for Life, Remainder tu. B. a Papiſt, for Life, Remainder 
to. C. a Proteſtant, and A. dies; in ſuch Caſe the Remainder to B. 
the Papiſt, being void, the next Remainder to C. ſhall take Effect pre- 
ſently, in the ſame Manner as if a Remainder were limited to a Monk 
for Life, or to one who refuſes to take, or if ſuch Remainder Man 
were dead, and there had never been ſuch Limitation. Held per Lord 
org King, Tein, 1720, in the Caſe of Carrick and Errington, 
ibid. | 

23. The Stat, of 11 & 12 W. 3. Arend to 2 as well as legal 
Eſtates; and therefore where a Remainder was limited Zo Tru/ters to 
preſerve contingent Remainders, and to let the firſt Remainder Man, 
who was a Papiſt, take the Rents and Profits during his Life, this laſt 
is a void Truſt ; but the Truſt to preſerve the contingent Remainders to 


the firſt, &c. Son of the Papiſt, is good. Declared per Cur', ibid. 
24. A Papiſt cannot take by Leaſe or Grant, and conſequently 4 Mortgage 


made to a 


cannot take a Mortgage. This is within the expreſs Words of the papiſt is void, 


Act; for it is an Intereſt in Land, and on Nonpayment the Eſtate is for the * 
pacity OT ta 


* 


abſolute i in Law, and his Intereſt is good in Equity to intitle him to Tak in 


receive and enjoy the Profits *till Redemption or Satisfaction; and on any Caſe is 
a Forecloſure he has the abſolute Eſtate both in Law in Equity. Per meant by the 


Jord Chief Juſtice Pratt in the Caſe of Roper and Radcliffe, 2 Mod. _ — 3 
Caſes in Law and Eg. 19 6. 54 in Lord 
er Wnt W4a- 


25. A Mortgage 1 to a Patiſt, who aſſigned to a Proteſtant Proc: 
for a full Conſideration. An Ejectment was brought againſt the Aſ- ad 
ſignee by a ſubſequent Mortgagee, who recovered by reaſon of they. tl. 
Dijability of the it Mortgagee. All this appeared upon a Bill Cafe the Af. 
brought in Chancery; and Lord Chancellor was of Opinion, that @ fignwent to 


the Preteſtart, 


Mortgage to a Papiſi is void. Mich, 1729. Fella and Fletcher, and the Trial 
3 New Abr. of the Lao 799. 6 | in Ejectment, 


were both be- 
fore the 3 Geo. 1. which, were it otherwiſe, would, it ſeems, have made an Alteratioa. 
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26, It has, been adjudged, That, a Papi mey deviſe to'"Procep. 
ant; in 25 Cale iR oh agtecd, That When Lat Aon 
of an. Eſtate of Inheritance, it deſcends upon and” veſts in his Heir, 
tho' a Papiſt), for the Benefit of his Heirs, and the next Proteſtant 

Kin has always a Right to the Reception of the Profits during the 
Nonconformity of the Heir. Eft, 1738. C. B. Mallom and Bringhe, 

| a 1 10 eee eee, ee | 
Tho! it is 27. A Bill was brought, praying,. that Defendant might diſcover 
ojeaed, That whether I. S. (under whoſe Will the Defendant claimed) was a Papiſt 


Caſe of a For- or not, The, Defendant pleaded the Statute of 11 & 12 M. 3. and 


feiture, be- * NEE Nenn 443. Irn wi a3 ec 5 in 
ac ae. Lord Gene vis of..Opitdo, thar de en een obliged to diſcover, 
Eſtate was that there is no Rule better eſta liſhed than that's 


| an ſhall not be 
never veſted, obliged to diſcover wohat may ſubjett bim to the Penalty of an Act of 
ok, way Parliament ; and there can be no Doubt but this is a penal Law, in- 
ſame Rea- flicting Diſabilities and Incapacities. If a Bill 15 brought againſt a 
ck on an Perſon for a Diſcovery Whether he is a Papiſt or not, he is not bound 
Diſabilicy 4 to diſcover; and where is the Difference between him and the Perſon 
hold at all by claiming under him? Befides, what ſways with me very much, is 
1 2 _ the great Inconvenience that would follow, Should this Plea be diſ- 
tainly as much allowed, we ſhould have nothing in this Court but Bills of Diſcove 

a Peralty as whether ſuch and ſuch Perſons wete Papiſts or not, and Nobody 
te began knows What Confufion would follow. Trin. 12 Geo. 2. Smith and 
dy a Perſon Read, ibid. MO. Rep. S. C. accorl. F 
Right es joy it before the Forfeiture, Per Lord Chancellor. Ibid. in S. C. — JIS. Rep. accord, 


V 
% Paraphernalia (0). 


Feme, (N) 
F. 15. 


1 il. .. 1, TEWELS and Chamber Plate of 500 J. Value bought out of 
r J the Wife's Pin Money was decreed the Wife as her Parapher- 
FP. nalia, the ſame being of ſo ſmall Value in reſpect of her Huſ- 


* 

band's Eſtate. Trin. 1691. Ofley and Ofley, Prec. in Chan, 27. 
Sir 7o/. Je, 2. The Queſtion was, If the Huſband can deviſe the Paraphernalia 
laid, Creditors of the Wife to any other than the Wife? Lord Chan. Harcourt ſaid, 


— that this is a Point of Conſequence, and he would reſerve the Conſi- 


Wife to have deration of it 'till after the Mafter's Report upon the Account; Curia 
wr Sh ea adviſare vult. Trin. 13 Ann. Wilcox et Ux' and Gore et aÞ, Vin. 


alia, but n | 
a Devifee Aby. Tit. Executors, (Z. 5.) Ca. 19. P. 180. 


der the | 
Huſband's Will, and there is not one Caſe in the Law to warrant ſuch a Deviſe, and it is no Argument to {ay 


that the Huſband may diſpoſe of them in his Life time, therefore he may give them away by Will, for he 
may diſpoſe of his Wife's Wearing Apparel, or a Term in the Wife in her Life-time, but he can diſpoſe of 
neither by his Will. 4. the Relict of B did claim her Paraphernalia againſt the Devifee of her Huſband, but 
he ſaid he believed the Matter was made up between the Parties, for he did not remember that any Judgment 
was given in that Caſe. See Gro Car. 343 Per North Attorney General, there is not one Authority in 
the Law that the Huſband cannot deviſe the Paraphernalia of his Wife; it is true, the Huſband's Executor ſhall 
not take the Parapbernalis of the Wife from her, and the Caſe in Cro. Car. 343. goes no farther. It is the 
conſtant Practice in great Families to give the Family Jewels to the Wife for her Life, and after her Death to 
the eldeſt Son, and he ſaid he never knew ſuch a Deviſe called in Queſtion, but always ſubmitted to. Bid. 


1 2, Where 


8 


—— 


© Paraphernalin. © 
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3. Where a Baron borrowed of his Siſter Jewels to preſent to his 
Wie on bis Marriage, Cozper C. ſaid, this giving of them is a Change 
of the Property, and a Kind of Sale in Market-overt, and on a De- 

viſe of the real and perſonal Eftate for Payment of Debts, if the per- 
ſonal is nat ſufficient, and the real be, and the Huſband deviſes to ber 

all ber Fewels, &c. ſhe ſhall have the ſpecifick Legacy of her Jewels. 

Eaft. 171 5. Parker and Harvey, Vin. Abr. Tit, Executors, (Z. F.) 

Ca. 20. P. 181. | 5 | 

4. A. by Articles before Marriage, covenanted for himſelf and his 

Heirs to lay out 3 500 J. in a Purchaſe of Lands to be ſettled on the 

Wife for her Jointure, Remainder to the firſt, &c, Son of that Mar- 

riage in Tail Male ſucceſſively, and died inteſtate, leaving Aſſets in Fee 
deſcending to his Nephew, who was his Heir at Law, but the per/o- 

nal Eſtate was not near ſufficient to pay his Debts. The Widow 
claims her Parapbernalia, and alſo that ſhe may have her Jointure, 

and to have the Deficiency of the perſonal Eſtate ſupplied out of the 

real Aſſets. And the Queſtion was, Whether the Wife's Jewels, &c. 

(of above 200 J. Value) in the firſt Place, and in Eaſe of the real 

Aſſets, ſhould be applied to ſatisfy this Covenant, fince Bona Para- 
phernalia were perſonal Eſtate, and the Rule (as it was ſaid arg”) is that 
all perſonal . Eſtate ought to be applied in Exoneration of the real? 

And Lord Chan. Macclesfield decreed that, putting the Creditors out 

of the Caſe, the Widow ſhould have her Paraphernalia (a). Mich, to Bins Pigs 
1721. Tipping and Tipping, 1 Will. Rep. 729. raphernalia 
to Legacies, and a ſpeciſſct Legatee ſhall not compel the Application of the Bona Paraphernalia 3 
in Favour and Eaſe of his pecifick Legacy, per Lord Chancellor, who denied it to be a Rule that in all Caſes 
the perſonal is applicable in Eaſe of the real Eftate, for it ſhall not be ſo applied, if thereby the Payment of 
any Legacy will be prevented, much leſs where it will deprive the Widow of her Bona Paraphernalia (B). 


2 746. (3) So decreed by his Lo- gib in Caſe Puckering and Pot 
Term, Bid. 731. in a Note by the Earn. CE Mr IE AO OIE eTOgs 


5. Bona Paraphernalia are not deviſeable by the Huſband from the 
Wife any more than Heir Looms from the Heir, ſo that the Right of 
the Wife to her Bona Paraphernaha is to be preferred to that of a 
Legatee. Per Lord Macclesfield, Mich, 1721. in the Caſe of Tipping 
and Tipping, 1 Will. Rep. 730. | : 

6. Bona Paraphernalia are liable only to Debts, and in Favour of But any Cre- 
Creditors, not of an Heir. Per Lord Chan, Macclesfield, Mich, 1721. mon Fa 5 
in the Caſe of Tipping and Tipping, ibid. wholly un- 
this Queſtion, they being by reaſon of their Bonds, Ec. in all Events ſecure, which mult make 8 


them whether they are paid out of the real Aſſets or out of the Bona Paraphernalia, for ſtill they are ſure of 
being paid. And putting the Creditors out of the Caſe, the Bona Paraphernalia ſhall be retained by the Wife. 


7. J. S. upon his Marriage with A. ſettled his real Eſtate on Him- 
ſelf for Life, Remainder to his Wife for Life, Remainder fo the firſt, 
&c. Son of this Marriage in Tail Male, Remainder to his own right 
Heirs. J. S. having a ſmall Eſtate in Fee-fimple, unſettled, deviſed 
A.'s Jewels to ber, and likewiſe the Uſe of the Plate to her for her Life, 
and then by the ſame Will deviſed all his real Eſtate ſubject to his Debts 
and Legacies, and after the ſame were paid, to B. and died, leaving two 
Infant Sons of this Marriage. At the Time of J. S.'s Death the real 
and perſonal Aſſets were not ſufficient for Payment of his Debts ; 
whereupon the Creditors infiſting to be paid, the Widow gave up her 
* and ber Plate and a twenty-five Guinras Purſe, (being her 
Dowry Money), which were all applied towards the Debts, But in tl e 
| Decree obtained for the Sale of the real Eſtate, and for an Account of 
. the perſonal as well as real Aſſets, the Widow's Claim of ber JO, 

ale, 
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Paraphernalism. 
Plate, and Dowry Money, was ſaved to her. J. Sus two Sons died 
under Age, whereby the Eftate-tail of” the Settled Lands expired, the 
Reverſion in Fee falling in, became liable by the Will to the Debrs, and 
the following Point, and the Points in the Margin, were determined 
by Lord Chan. Macclesfield, Firft, That as to the Dowry Money 
claimed by the Widow, it could not be Bona Paraphernalia, for theſe - 
are confined to the Ornaments of her Perſon, nor could it be Part of 
her ſeparate Eſtate, it being given to herſelf and not to her Truſtee ; 
but this Dewry Money, in the Nature of it, was rather a Gift to the 
(a) Serondy, Church, being to be laid upon the Book (a). Cites Gibſon's Codex 


rect . Juris Eccleſiaſlici, Part 1. P. 519. Trin. 1722. Burton and Pier 
— of the Font, 2 Will, Rep. 78. "7 4 
ewels, as | | 9. > | k 

Bona Paraphernalia, the Widow could have no Title to them, and that this Caſe differed from that of Tipping 
and Tipping, Regard being to be had here to the Time of the Death of the I eſtator when the real and perſonal 
Aſſets were not ſufficient for the Payment of the Debts ; nay, at the Time when theſe Jewels were applied to the 
Debts, there was a Deficiency of Aſſets real and perſanal for Payment thereof, and tho' afterwards upon a 
remote Contingency, which was not to be preſumed or waited for, (viz.) a Death without ſue, Aſſets had 
fallen in, yet that this ſhould not alter the Caſe as to the Bona Paraphernalia, for the ſame might not have 
happened until twenty or thirty Years after the Teſtator's Death, nor (poſſibly) until the Death of the Widow, 
when the End and Deſign of the Widow's wearing her Bona Paraphernalia, in Memory of her Huſband, could 
not have been anſwered ; and therefore it was reaſonable that this ſhould be reduced to a Certainty, (viz. 
4 hat if there ſhould not be Aſſets real or perſonal at the Teftator's Death, or at leaſt at the Time when the 
Fewels were applied towards the Payment of Debts, then the Fewels ſhould be liable. But Thirdly, If the 
Creditors by Judgment of the Teſtator ſhould after his Death have taken the 7exwe/s in Execution, when the 
Heir, or Executor, or Truſtees, had other Aſſets to have paid ſuch Debts, this would have been a Default in 
the Truſtees, for which the Widow ought not to ſuffer as to her Bona Paraphernalia. But in the preſent Caſe 
here was no Default, nor any Thing done, but what ought to have been in regard the Teſtztor's juſt Credi-. 
tors were not to be kept out of their Debts, nor the Jewels, which were legal Aſſets, detained from them in 
ExpeRtation of that which might never happen; @ ſubſeguent Contingency of Afſuts falling in, muſt not exempt the 
Jewels from Debts, which, at that Time, both at Law and in Equity they were liable to anſwer. However, 
in the preſent Caſe, foraſmuch as there was an expreſs Bequeſt of the Feels to the Widow, notwithſtanding that, 
at the Time of the Death of the Teflator, there were nat Aſſets either real or perſonal, yet ſince afterwards, 
tho" by a remote Accident, Aſſets had happened, his Lordſbip held, that there could be now no Inconvenience 
to any Creditor or others, and that this Legacy ſhould be paid, and the Intention of the Teſtator performed, 
and the rather, for that here the real and perſonal Aﬀets were by the Will made liable to the Debts and Lega- 
cies, eſpecially it being the conſtant Rule, That a Legatee, where the real Eflate is made liable to pay Debts on 
the Creditors exhauſting the perſonal Aſſets, ſhall ſtand in the Place of Creditors, and be paid out of the Land; and 
that this was ftronger in the Caſe of a /pecifick Legatee (the principal Caſe), which was to be preferred in Pay- 
ment before a pecuniary Legacy. In this Caſe all the Legatees were decreed to be paid before B. the 
re/iduary Legatee took any Ihing. id. 79 to 81. | | 
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8. A. is Principal in Recognizance of 5000 J. and B. and C. are 
Sureties. A. does afterwards jointure his Wife before Marriage in 
ſome Lands without Notice either to the Wife or her Friends of this 
Recognizance, and deviſes his real and perſonal Eſtate to B. one of his 
Sureties, and dies. As to the Bona Paraphernaiia of A.'s Widow, 
tho' there be Debts of A. more than the per/onal Eſtate will extend to 
pay, yet as the Bona Paraphernalia are liable only in Favour of Cre- 
ditors, and not of the Heir nor of the Deviſee, who ſtands in the Place 
of the Heir, aud is Heres factus; if the Lands deviſed be ſufficient to 
pay the Recognizance, the Bona Paraphernalia ſhall be enjoyed by the 
Widow; but if thoſe deviſed Lands ſhould prove inſufficient, the 
Bona Paraphernalia muſt be ſubje& before the Sureties Lands ſhall be 
extended, Trin. 1729. Tynt and Tynt, 2 Will. Rep. 542. 

9. J. S. having a Crochet of Diamonds which was his firſt Wife's ; 
In 1695 makes his Will, and (inf aÞ) deviſes this Crochet to his 
eldeſt Son, and that it ſhould go in Succeſſion to the Heir of his Fa- 
mily as an Heir Loom. In 1699 he marries a ſecond Wife (the now 
Detendant), and turns this Crochet into a Necklace, and adds ſeveral 
new Diamonds to it, to the Value of 200 J. which was more than the 
Value of the Crochet, The Plaintiff as Heir to J. S. (tho' not the 
eldeſt Son to whom it was ſpecifically deviſed) demands this Crochet 
of F. S.'s Widow, Lord Chan. Parker ſeemed to doubt at firſt that 


turning 


— —— - 


—— ea Ee rn nannnnnn— — 
turning the . Cyber rt? 4 Necklate!/ t. I ating. new + Diailondl ane 
it, and permitting his Wife to wear it, was a Revocation of the De- 

viſe, but at laſt ordered the Mafter to examine and ſepirate the old 
Diamonds from the new, and decreed the Diamonds bf the Cochet 7 
to the Plaintiff as Heir at "Levy, and ſpecifically deviſed! to him TIO 
Heir Loom. Myzch. 5 Geo. 1. Ay" en nie. 
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1. \HE Church-Wardens of A mp de a Rate on all the Patichi- For A 
f 1 oners. Plaintiff 9950 libel) Ak 51 aifhft in the Spiritual Court C. Plaimiff - 


for Jonp pa yment, ght his Bill bere, luggeſting a Cu- W 


ſtom that he was an Inhabitint 87 a ſeparate Villig e within the Pa- Inequality of 
riſh, which had Time immemorial aſſeſſed and eolleftcd their own Rates is pro- 


Rates, and was never aſſeſſed to the publick Rates of the Pariſh N * 


Defendant demurred for that all Chyrch Rates were properly cond: Egcleliaflical 


ſable in the Spiritual Court, and n elfewhere. Demurfer allowed. E JF 


Mar. 15, 1734. Dunn and Coates, A MS. ' Rep. $f Mir? ein comes in 

eſtion, the 
Spi iritual Court cannot properly try it, bu ought 1 t hs Probſt at Common Law. 9 but ah 
Eels Bill to prohibit, which is a. Me never beſore ht of. 4 to the Objection, that it is to eſtabliſh 
a Cuſtom, and the Suit here tends to prevett Multplicity of Difputcs here ; it's true that @ Bill in this Court 
is proper to eſtabliſh a Cuſtom that has; teen once tried at Law, which-this has not, and there is no Colout 
in objecting Multiplicity of u for every In s may be tried i hy Vie Prohibition. Lic. 
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Fairen was 8 d of the Pſtate us o S.s, Wo Thirds It there were 
whereof belonged to A. apd one Third to B. The Eſtate dee Houſes 


of different 


i 

A conſiſted (int 40 of a reat Houſe called Cobhum Houſe, Value to be 
and Cobham Park in Kent, Jf of Fe rm and Lands about it of 1000 /, dividedathotiy 
per Annum. B. inſiſted to have a Third of the Houſe and Park aſ- — 3 
figned to him by the Commiſſioners, who were to make the Partition; right to divite 


and this coming on before Lord Chan. Parker upon Petition, his Lord. ge My nw 


ſhip held that tho B. muſt have a % d Part in Value of this 22 Ze, be to ſpoil 
yet there was no Colour of Reaſon that any Part thereof tbould be leſ- my Houſe } 


ſened in 420 in order that he may have a third abt bf it s that if = 


Vo I. II. 1 FA __ . þ 13 þ he 5 : B, to be made 
| either bY & 
Sum of Money, or 1 fot Ocelty of 3 to thoſe 4a 95 1 Houles * 16 Value. : It HR 
i there were bit. ene Houle, or Mill, ot Advow!dt to de divided, then this #7774 =_ mat de did if 
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en 
the Vid os B. ſhould have. one. e Third of the Haul and of the Park, this. wou 
2 * 4 very much leflen. the Value of both; and — 4 — 2323 
for bel“ and Park-be allowed to 4. the having two. Thirds, and that a liberal 
was, that & Allowance; out of, the. reſt of the. Eſtgte be made to B,. in Lieu of. hig 
B. was invited Shag of tbe Hoafe and . N ewe #. (RIP orb 1308 clara. ft 
the whole, ſo and Hera. 1 Will, Rep. 440. 4) s AM D 


onſequentl 
he ne. to . a Third of the Houſe and Park ; and that i in many Caſes in the' Law Thing eitive in theft 
Nature, as an Houſe, a Mill, or an Advowſon, might be divided; ſo a Tenant in Common ſhall have half 
the Houſe, every other Toll Diſh, and every other Turn of a Church, &c. and that thus it would be at 
Law in Caſe of a Writ de Partition facienda, and in this Caſe Zquita itas ſequitur_legem.) 3 ſecue when there 
are other Lands which may -make-wp—B-'s Share ——By- the fame -Reafon every Farm Houſe upon 
the Eſtate muſt be divided, which would depreciate the Eſtate, and occaſion perpetual Contention ; and in the 
preſent Caſe it may be B.'s Intent, when this Partition is made, to compel F. to give him forty Years Purchaſe 


for his Third of the Houſe and Park; -wherefore his Lord/>ip 82 it ut ſupra. Bid. 4 
45 for 4 


It was ob. 3. . dvikeLandsto Truſtees arkd their Heirs, In 

2 R- Es to B.) and C. KD; to N.] for their Lives, Share and 
J. S. under Share alike, RemWnee ir, 7 Alte Bodies, and to 
whom the In- Heirs of their Buches # GEE with Avers inders over. J. §. 


13 died, and C. and D. died, leaving Plaintiff, an Infant, the only Iſſue 


claimed, was 


1 ; a 


nat proved. | their. Bodies. Plaintiff, einn his. Bill 45 Fi 111 io that 
= er 75 15 or PULP ſices Would, Spvg th the , Iega} 1 1. 
bd e beg] vt ed. ee 0 they I ies 10 had 
for An that, in. ard th 0.4 ere m A Dog whe A. ad tr, ap. an 
Alen Platt Elte f for ife, (the Wos of Inheritance Rs. E ent hon. 
tiff, is as Lif fe ie 
much bound, "Limitation. to the Heirs of the 77 ve Bodies o 7. and C.); Ju 4 
and, dae to Pina, who, was. Eee and Heir: of Ct, bac g 


ne b falt he, N inthl to an 'Eſtate>ta} 3 * gan Was- 3 dmitted. Lo Jon On 295 
5 S " Big.” King decreed a Partition, and; ditect cted, a .Comr ion tp 


in ” 2 * to A. to hold to them according to their reſpective Eſtates under 
6 den dhe Will, and to. be reſpectively quieted in the, Foſſeſnon of the. Pre- 
. ͤ w.. bootule Plain ioamone 
join in a Conveyance 6f the Möisty to 2 "by reaſon of his Infancy, 
and ſo there cannot be mutual Conveyances, the Conveyances to be 
made by the Truſtees of _—_ Eſtate were reſpited until Plaintiff 


ſhould be twenty-one, (or until farther Order of the Court), at which 
Time all Parties intereſted may join in mutual Conveyances. Hi. 


1728. IPN „ N and Lad 9 - Will. "y 518, 
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ee, 15 where there are Kt, joint Traders, and one up and the Surs 


vivor. carries on the Trade after the Death of the Partner, the 
Survivor ſhall anſwer for the Gain made by this T rade. Per 
ey Lod Keep, ee el. 471.1 1. in e A and, Fan 


* 1 in a Bond to 7 S. for the K of 10001. and Intereſt, 
1909 J, was that Year employed in the Partnerſhip Trade ; 0 
. 7 
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be Vet itheß FTE The Partnerhip, when A. bs 1 Money 
and his own Bond ſecured 555 his Share of the Partnerſhip Stock, 
and took on himſelf all the Part NE p Debts, e to cure 
B. from fuch Debts. Pblick. atice Was. g n ta all the 982 
tors of the Faw Stock . 80 aer 7 either 0 15 eive their Money, 0 

to hook on only u s thetr Paymaſter. B. died, leaving C. bis Ro 
cutor, and D. his refitluary Legatee. F. S. in 1708 called in his Mo- 
ney from H. but then continued it upon A. 8 ſubſcribing the Bond at 
61. per Cent. A. conti nuded ſolvent till 711, and F. S. might, "il 
that Time, when he-pleiſet; have had his Money. J. S. outlawed B.'s 


Executor (a), and brought this Bill, againſt D. B.'s reſiduary Legatee; (e) The Exe: 


to recover the 1000 J. and Intereſt out of the Aſſets of B. A. having bent 0 


in 1711 become a Bankrupt, and inſolvent, Lord Chan. Parker ſaid; awed, and a 
the Defendant's Teſtator being bound in the Bond, he muſt lie at Stake“ Witneſs pro. 


until the Bond be paid; and tho' J. F. continued the Money on the e had 


ing that he 
enquired 


Bond, this was not material, ſince it was upon the Credit of both after, but 
the Obligors. As to the Notice given by A. to the joint Creditors to would net find 


him, 


this was 


bring in their Securities, and that A. alone would be thereafter liable, thought to be 


that 1 55 Res inter alios acta, could not bind F. S. and his changing * fall 
the Intereſt did not alter the Security, for ſtill it was the Bong of both 


tion 


Anſwer 


to the Odjec- 


that ſuch 


dut that the Defendant could not be liable to more than 55 fer Cent. Executor was 
or 


for the Arrear of Intereſt; wherefore 51 S. had a Decree 


is Debt. not made a 


Intereſt and Coſts. Mich, 1720. Heath and Percival, 1 Vill. Rep. 647, , * 


682. 
f Vide Tit. - Bankrupt, . 
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P. 16 
J ITY of London brought. Debt for Rent againſt their Leſſee 


of the Water-Works, The Aſſignees file their Bill, and S. C. 


ſwer to the Croſs Bill, that it was turned into Stock-Fobbing, and di-?. 
vided into Shares. Objected to the Croſs Bill, That the Defendants 
were only Truſtees for the Shares; beſides, a Demand for Rent was 
only proper at Law, but if they. will come into Equity they muſt 
make the Ceſti que 7; ruſt Parties. But decreed that the Croſs Bill was 
well brought, the Plaintiff in it being driven into Equity by the De- 
fendants, and they might have their Remedy from the Sharers who 
were their Under-Tenants, 9 Feb. 1702. Richmond and Mayer of 
London, Vin. Abr. Tit. 8 (B) Ca. 15. P. 250. 

2. Ia directing an Iſſue a bare Truſtee pron, not to be a Party, 
for that might hinder his being an Evidence. 170g. De. and 
Hani 2 Tit. Party, (B) Ca. 71. P. 257. 

Pp il Was Gaile becauſe the Tenants were ,only Parties, and 
N the Lord, they having attorned to a new Title againſt their firſt 
Leflor, 


(9, Of making ; Parties to Bills f in Equity 00 9225 Tis 


2 


2 Vern. 241. 


Prec. : 


obtain an Injunction. The City file their Croſs Bill againflif Chan. 156. 
Fl Aſlignees for a Diſcovery. It came out by the Defendant's An-g. 4. 


1701. 
— 
Cs. 
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i Ward and Retly, V. in. Abr. Tit. .Party, (B) 
in. « Now.to. Ge. 46, ©. 35H a G1 tou dt hdd rave oe 1 
*. + Appellant to pay the Cofts of the Day for want of proper Parties, 
and to be at Liberty to amend! his Bill, 9 Mar. 1718. Morriſon and 
Neſbite, Vin. Abr. Tit. Party, (C) Ca. 2. P. 2574. 
F. A. charged all his Lands in C. in Eſſex and Endfield in Middle. 
ex with 204. a Year to the Poor of Enfield. In a Suit on Behalf of 
this Charity, for the Arrears of this Rent-charge, it is not neceſſary 
; to make all the Terfenants of the Lands, out 75 which the Rent iſſued, 
Sh Hil. 1719. Attorney General and | Wyburgh et al, 1 Will 
. . . ue. 1 | by | 
| 4 N Perſon only that has 0 Intereſt is no neceſſary Party, 
and a Suit may go on without him, 12 Mar, 1720. Butler and 
Pendergraſs, ibid. Tit. Party, (A) Ca. 5. P. 248. 8 
7. An Eſtate is charged with ſeveral Incumbrances, come ſemble; 
one Incumbrancer may ſue without” making the reſt Parties; at leaſt 
it is cured by a Decree directing an Account to be. taken of all the 
Mortgages and Incumbrances that affect the Eſtate. 12 July 1721, 
Odell and Graydon, ibid. Tit. Party, (B) Ca. 51. | 
8. Where a Settlement is ſet up, all the Me/ne Incumbrancers, and 
| likewiſe the Remainder Man, miuſt be made Parties. 1721, Eage- 
worth and Edgeworth, ibid. Tit. Party, (B) Ca. 52. 3 


* 


Tt wis alſo 9. A Decree was made Temp. Car. 1. for Payment of 401. per An- 
odzected, That num out of particular Lands, formerly Part of the Foreſt of Bladen, 
1 to the Vicar in C. in Wilts in Lieu of. Tithes. A. Bill being brought 
Land Owners againſt the Land Owners to eſtabliſh a Right to this 40 J. per Annum, 


ought to be it was objected, That the Land Owners were Tenants to the Crown 
—_— Bill, for of Lands lying within the Bounds of the Foreſt which formerly paid 
that a Decree no Tithes, and that the Attorney General ſhould for that Reaſon have 


1 been made a Party, Anſwered, That it did not appear by the Bill 
would not af. that they are Leſſees under the Crown, and Defendants have not in- 
fett the Oceu· ſiſted upon it in their Anſwers, and fo that is out of the Caſe, And 


are ** as the Court took no Notice of the Objection. Eaſt. 12 Geo. 1. Cuth- 
anſvered, bert and Weſtwood et al, in Scac', Gilb. Rep. in Eg. 240, 

That it w | 1 | 
be endleſs to make all the Occupiers Parties; and if that was neceſſary to be done, the Plaintiff could never come 
at his Right, for there were great Numbers of them, and any ſingle one dying would put the Plaintiff to his 
Bill of Reviyor, and cited the Caſe of Bi/coe and The Undertakers of the Land Mark, before Lord Keep. 
Wright, who ſaid, he would not oblige them to bring them all before the Court, fince the Right might be 
determined by having a few, which the Court thought reaſonable ; and per Cur*, Tho' we can (in the preſent 
Caſe) decree only againſt the Land Owners who are before the Court, yet that will affect the Land; the 
40 J. per Annum ought to be apportioned among the Owners, and the original Decree may be carried againſt the 
Occupiers, And decreed a Commiſſion ſhould go to enquire; into, and aſcertain the Value of the Lands, the 
Owners and Qccupiers Names, and what Proportion of the 40 J. per Aunum each Tenant ought to pay. id. 


10. In a Court of Equity it may be neceffary to make one Perfon 
| Defendant in the Cauſe, becauſe another is intitled to his Aſſiſtance. 
Per Lord Chan. Hardwicke, Hil. 1740. in the Caſe of Loutber and 
Carlton, Barnard. Rep. in Chan. 361. | | 
11, Where a real Eſtate is in the Hands of a Truſtee, and the 
Truſtee conveys it over to another cvho- has no Notice. of the Truſt, if 
a Bill is brought by the Cęſui gue Truft, the Truſtee muſt be made a 
Defendant. Per Lord Chan. Hardwicke, Hil. 1740. in the Caſe of 
Harriſon and Pryſe, Barnard. Rep. in Chan, 325. of 
12. FE S. who had been Governor in the Eaſt-Indies, in 1720 
purchaſed 10001, South-Sea Stock, and accepted it in the South-Sea 


Books a ſhort Time after he had bought it. There was likewiſe an- 
other J. S. who at the fame Time was Owner of ſome South-Sea 
known by the Deſcription of J. S. of R. By 
4 | es 


Stock, and he was 
- | ſome 


— - 
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x. Is b "= 
. 


Hauer. 


ſome Means . S. of R. got the 1000 7, belonging to Governor I S. 


placed to his Account in the South-Sea Books, under the Deſcription 
of 1009 l., Sauth-Sea Stock belonging to J. S. of R. In 1725 J.. 
of R. tfansferred this 1000 l South-Sea Stock to B. his Broker, in 
order to ſell it for him, which B. did accordingly. Governor J. S. 
died, and his Widow became his Repreſentative, and then the Fraud 
being diſcovered, the Widow demanded Satisfaction of J. S. of R. 
which ſtruck him with a great deal of Confuſion, and he died the 
Day after. The Bill was brought by the Governor's Widow againſt 
the Adminiſtrator of J. S. of R. and likewiſe againſt the South-See 
Company, in order to have a Satisfaction for this Fraud, On the 
Hearing it was objected, That B. the Broker, ought to have. been 
made a Party. But Lord Chan. Hardwicke was of Opinion, that there 
was no Occaſion for it. Hil. 1740. Harriſon and Pry/e, Barnard. 
Rep. in Chan. 424. 
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_ Pauper, 


J. 

P Decree to recover the Duty with Coſts; the Maſter taxes 
Coſts as uſual for Perſons not Paupers. Defendant moves, 
that he may tax only pauper Coſts, and ſaid it was. unreaſonable the 
Plaintiff ſhould have more Coſts than he was out of Pocket, and that 
it would encourage Paupers to be vexativus to be aſſured when the 
Cauſe went againſt them they ſhould pay no Coſts, and if for them, 
ſhould recover not only the Thing in Demand but a good Sum of 
Money too, which they never expended; and cited the Caſe of Harvey 
and Tuder, 22 Dec. 9 V. z. where the Plaintiff, who was a Pauper, 


having obtained a Decree with Coſts, and the Maſter having taxed 


Coſts as uſual, on Exceptions to the Report for that Cauſe, the Chan- 


cellor allowed only pauper Coſts. On the other Side it was ſaid, that 


the Council, Clerks and Solicitors, gave their Labour to the Pauper 
out of Charity, and not to his Adverſary, and therefore he ought to 
have Coſts as others, where the Decree is for Coſts generally ; tho? the 
Court may if they find him vexatious, order pauper Coſts only, but 
that is by Hpecial Order, in Caſes of Contempt, inſufficient Anſwers, 
Sc. but where Coſts are ſtated, of Courſe he is to have the ſame 
as thoſe that are not Paupers; and cited the Caſe of Hautton and 
Hager, where the Plaintiff, a Pauper, had a Decree with Coſts, and the 
uſual Coſts were taxed ; and on Petition that it might be pauper Coſts 
only, the Lord Somers would not allow it. Lord Keeper ſaid, it was 
unreaſonable any one ſhould have more Coſts than out of Pocket ; 
and ordered the Plaintiff and his Solicitor to make Oath before the 
Maſter ; and what they ſwore they had paid or were to pay, was to 
be allowed, but no further. Eaſt. 1703. Angell and Smith, MS. Rep, 
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LAINTIFF brought a Bill in formd fpauperis, and had a Prec is Chan " 

219. 8. C. it 
in Taths 9 þ 
ver bil. 
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1. . poſſeſſed of an Exchequer Annuity for ninety-nine Years, 


7 cory das /. borrowed Money of A. and for ſecuring the ſame, abſolutely 
r transferred the Annuity, but with a Defeazance, that if the 
theſe Lxcte" Mortgage Money was paid at ſuch a Day, the Aſſignment ſhould be 


ties, as well void. The Money was not paid at the Day; upon which A. fre- 
as Stocks, quently defired the Money, and gave Notice that he would ſell, and 


— appointed a Time for that Purpoſe, defiring J. S. to be preſent to ſee 
Exchange;and that the Annuity was ſold at the full Value. J. S. by Letter deſired 
. „ e; Forbearance for a Week, which was complied with, and then A. dying 


and that tho! ſuddenly, B. A. s Adminiſtrator, ſold the Annuity at the Exchange by 
there was no 4 ſworn Broker for the full Value that thoſe Annuities then ſold for, 


exprels Power and which was leſs than what the Money due to the Adminiſtrator (the 


to ſell in the * 
Defeazance, Defendant) amounted unto, The Annuities afterwards roſe in Value, 


yet by . Ss whereupon J. S. brought a Bill to redeem, or to compel B. to purchaſe 


I. it . | 
Loo lub. another Annuity on the ſame Fund, and of the ſame yearly Value, to 


mitted to, he transferred to him on Payment of Principal and Intereſt, And per 
when he deli- Lord Chan. Harcourt, Here is no expreſs Power to ſell, and Annuities 


red the Sale - OS ob 3 a | 
might be de- for ninety-nine Years are like Rent-charges out of Lands, and not 


ferred for a like Stocks, which may be thought to be of zmaginary Value, and 


Len there being no Decree for forecloſing J. S. nor any Agreement in 


nience of theſe Writing that the Mortgagee ſhould. ſell, his Lordſhip decreed the De- 
ee fendant to procure an Annuity of the like Value and upon the ſame 
chants. was, Fund to be conveyed to J. S. upon Payment of Principal and Intereſt, 
that after the and the Maſter to compute what is due. But on Appeal to the Lords 


— © the Decree (for the Reaſons in the Margin) was reverſed, Nemine con- 
they wee | tradicente. Trin. 1714. Tucker and Wilſon, 1 Will. Rep. 261. 

taken to FN 5 e 5 7 5 

Ready Money; and that it would be infinitely troubleſome and dilatory, if there could be no Sale of ſuch An- 
nuities thus pledged without a Decree of Forecloſure; that this would ſet aſide ſeveral Sales that had been 
made in the like Caſes, and occaſion Multiplicity of Suits; and that this Caſe was the ſtronger, it being that of 
an Adminiſtrator, who was obliged to diſpole of the Aſſets to pay the Teſtator's Debts and Legacies, Id. 202. 


! ' 7 g 
os # bd Po i 4 ' „* 


8 _ 
— 


— 


2 ä 
— — " hd —_ - "IT 


Payment, 
* 5 o 8. ſettles an Eſtate. on himſelf in Tail, and if he die without 
Iſue, then to Truſtees for a Term, In Truft to raiſe any Sum 
| not exceeding 15001. for Payment of his Debts which he ſhould 
2we at his Death. Afterwards J. S. borrows 1000 J. of A. and by 


Deed appoints his Truſtees to pay it out of the Truft Eftate, and 4 
A . — /ans 


Policy of f \Infurance,. 
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ſans Ifhe, indebted: to ſeveral other. Perſons in more that Seeds bu Fa ba? 
Decreed the 1000 . ſhould be paid in the firſt Place, | Eaft. N 8 
Sa and Fotherby, Prec. in Chan, 44+ pin en nee ab on 


Was bound to B. ih 10007, for Payment of 5 00 I. After 4 1 

4 C. as bis Surety, give a Bond to B. of 200 J. for en of 1000. er 14 gut 
and Intereſt, as a farther Security for ſo much of the 500 J. Then 
A. aſſigns a Judgment to B. of 500, towards Satisfaction of the Debt, 
and B. receives ſeveral Sums on this Judgment; and A. by the Con- 
ſent of B. receives 30 J. alſo Part of the Money cure en 
Judgment. This ſhall not go in Exoneration-of any Part of the Ma-. 
ney ſecured by the 200 J. Bond, as it would do if B. had rr 
received it and lent it to 4, Mich. 1700. Halford and Byron, Prec. 
in wer] 178. | 

If JS. owes 401, by Bond for the Payment of 20, ät ſuch 4 
Pas: and 20 l. by Contract to the ſame. Perſon payable at the ſanie- 
Day, and at the Day F. S. pays 20 J. without telling for which it is, 
it ſhall be a Payment in Equity pon the Bond, | becauſe. that is moſt 
penal upon him. Mich, 13 V. 3. Anon. ge in B. R. ne . 3 
mY Wy Creditor do obtains Judgment after the Debtor has. wats a 
Conveyance of his Eſtate for Payment of his Debts, ſhall be paid only 
in Average. Per Lord Keeper, Hil, 1 7 10. Stephenſon and a 
Prec. in Chan. 310, 5 
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| Policy of IJ nſurance.. 


7 5. and others came to the Inſurance Office, 3 bought a. 


Policy for the inſuring the Life of A. (upon whoſe Life they fa 1 Cos 
had no Concern. or, Intereſt d Abs 3c for a Vear, and the Way of Inſu- 


ring was firſt 


policy ran whether intereſt or not intereſted, and the Premium GP Ter wp for the 
Cent, And they took this Way. to draw in Subleribers: 2 They agreed Benefit of 


Trade ; that 
with M. a known Merchant upon the Exchange, and a leading Man . 


in ſuch Caſes, to ſubſcribe firſt; but in Caſe A. died within the Year, chant hap- 
M. was to loſe nothing, but on the contrary was to ſhare what peved to have 
ſhould be gained from the other Subſcribers. Upon the Credit of * 8 


ight not b 
M.'s ſubſcribing, ſeveral others (who had enquired of M. about A. or ao by % 


who was his Neighbour) ſubſcribed likewiſe. A. died in four Months, ho Wey by 
and the Bill was to be relieved againſt this Policy; and this Matter be — by 


being all confeſſed by Anſwer, the Policy was decreed to be delivered many; bur if 
up, and-t e Premium to be paid, the Plaintiff deducting thereout his och ll Prac- 


tices Were 


Coſts, Hi. 1690. Wittingham and Thornborough, Prec. in Chan, 20. uſed, i. 


Cold turn to 


. the Ruin of Trade, inſtead of advancing it, Jbid 


2. = F. 


ag \, 


"7p 


„ 


fairly with the as to 
Inſurers; that 


to them what Macclesfield creed the Polic 7. to be delivered up with 0 8, but the 
g Intelligence . pun. | id back. 11 allo d 1 of th Coſt | T; . 
be hat of the Premium to be paid back, and Allowed ont of the Coſts. Trin, 1723. 
Ship's being De-Co/ſta and Scandret, 2 Will. Rep. 170. | 1 
in Dan er, and — —ͤ— IHE N ® 122 * . 0 1 5 . 
which Sis induce him, at leaſt,” to fear that it was loſt, tba he had no certain Account of it; for if this had 
been diſcovered, it is impoſlible to think, that the Inſurers would have inſured the Ship at ſo ſmall a Premium as 
they have done, but either would not have inſured it at all, or would have inſiſted on a larger Premium; ſo 
that the Concealment of this Intelligence is a Fraud. bid. | if 


3. A. had inſured for B. and Plaintiffs his Aſſignees; on the Ship E. 
with the Cargo, and the Entry in the Company's Bob k of the Con- 
tract was in ſhort Items called a Label, which was thus: At and from 
Fort St. George to London, loſt or not loſt.“ And the Policy was 
ſoon after made out and taken in the following Words: That the 
« Adventure was to commence from the Ship's departing from Fort St. 
George to London.“ Before the Inſurance was made, the $ bip was 
loft in Bengal River, ' hither ſhe had been ſent from Fort St. George to 
refit. The Bill was brought to have the Inſurance Money paid, being 
500 l. as a Loſs, &c. and founded the Equity that tbe Policy was not 
made agreeable to the Label, according to which the Riſque is to com- 
mence from the Ship's coming firſt ta Fort St; George, and the going 10 
Bengal to refit being a Thing of Neceſſity for performing the Voyage, 
was no Deviation, and the Loſi being during that Time, was within the 
Intent of the Contract for the Inſuring. Lord Chan. Harwicke ſaid, 
this was not proper to determine here, Firft Queſtion is as to the 
Agreement. nd, as to the Breach ; and doubted as to the Agree- 
ment. * Memorandum is not a printed Form as to the material 
Poikts and the Policy muſt be governed by that, if not varied. The 

Words in the Memorandum or Label (at Fort St. George) include 

the Stay of the Ship there, and. the Policy follows. the Words, but 

adds this, vi. Th# Beginning , the Adurnture tobe from the Ship's 
departing from"PFort'St. George for. London, whick exeltrdes the Riſque 
whilſt the Ship ſtayed there; and this ſeems an Inconſiſtence in the 
Policy firſt to deſcribe the Voyage at and from, &c. and then to ex- 

_ clude the Riſque at, Cc. This ſeems' a Miſtake in writing the Po- 

- - Ticy, as is to be rectified as in the Caſe of Articles and a Settlement. 
And decreed the Words to be added in the Policy, For the Atventure 
to commence ar and from Fort St. George. Der. 6, 1739. Morteuæ and 
London Aſurance, Vin. Abr. Tit. Bottomry- Bonds, (A) Cu. 10. P. 281. 
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Poſthumous: Thü. 
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(A) Dow favoured; in Equity.” s 


I. Conveys a Term for Years to 7. l. * Truſt to riſe 

+ 15001. for ſuch Child or. reno 41 7 as ſhould be living 

bis Death. A. dies, leaving no Chile his Wife en ent Wich 
a Daughter, which was 1 i Prot And Lord Keep. 3 
declared that this poſthumous Daughter is a Child living at the Death of 
A. within the Meaning of the Truſt, and that a Direction of-a-Truſt 
is not to be ſtrictly conſtrued as a Limitation of an Eſtate at Law; 
and one Lutterel's Caſe was cited in Lord Briugeman's Time, where 
a Bill was exhibited on the Behalf of an NN in Ventre ſa mere to 


ſtay Waſte, and an Injunction granted upon it (a). Mich. 1692. Hale (a) 0 


and Hale, Prec. in Chan. g 3\ 

2. A. gives a Bond to pay 900 J. to his Daughter i in Caſe he ſhould 
have no Son living at his Death, and he died, his Wife being enfent 
of a Son. Decreed that the Daughter ſhoald'not have this goo J. for 
altho' there was no Son living at A.'s Deceaſe, ſo that it is not reco- 
verable at Law, yet it cannot be preſumed to be his Intention that if 
a Son was born after his Deceaſe, the Daughter ſhould run away with 
the Eſtate ; and in this Caſe it appeared that the Mother was quick 
at the Death of the Father. And by the Civil Law Poſthumous pro 
nato habetur. Mich. 1698. Gibſon and Gibſon, 2 Freem. Rep. 223. 

3. A poſt bumous Child ſhall be intitled within the Stat. 1 Fac. 2. 
c. 17. ect. 7. to a Share in a Brother's or Siſter's perſonal Eſtate, 
equally as if ſuch Child had been born in the Life-time of the Bro- 
ther or Siſter, Per Lord Chancellor, Hil. . Wallis and Hodſon, 
1 Rep. in Chan. 272. 

A poſthumous Child ſhall (upon the Statute of Diſtributions) | 
hb the Benefi of a Share in the * Eſtate of a Father equally 
with another Child. This is agreeable to that Statute, and to that 
Debt of Nature which Parents owe their Children, nor will any In- 
conveniencies ariſe from this, becauſe the Event of there being ſuch 
Child muſt happen in a reaſonable Time. Lid. 2 9. 

5. An Infant in Ventre ſa mere is capable of taking within the Sta- 
tute of Tac. 2, equally with other Perſons, * Ibid. 274. 
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(A) Potions, by what — ab 1 what Times to be 


raiſed and And in what Caſes. a Pozti 
ſhall carry ben und ke on What 12 or 
Salntenance;=—— Satiafadion &c. 


(B) Ot veſtey Poztions. 
( Pottlons taped oz merged, et econt. 
0 Poztions and eee th Chien, ravourey in Equity 


th. 8 n FIR * tt. 8 1 * 
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(4 Poꝛttons, by what Means and at what 
Limes to be raiſed and pato, &c . And in 
what Caſes a Poꝛtion ſhall carry Intereſt, 
and from what Time — And here of Main⸗ 
eee, &c. 


ORTION charged by Virtue of a Power [was ket to be 
raiſed by Sale or Mortgage, and not by Perception of Rents, 
Feb. 28, 1701 or 170%. Kelly and Beliew, Vin, Abr. Tit. 

Por tions, (A) Go. 1. P. 432. 

2+ Sit W. D. had an Eſtate in S. by his firſt Fade which was to 
her in Tail; they levy a Fine, and declare the Uſes to them and the 
liſue of their Bodies, Remainder to Sir /. and his Heirs; they have 

a Daughter Mary, and the Feme dies. On this Marriage there were 

Articles that Sir. #. ſhould leave his Daughter 2 500 J. if the Truſtces 

demanded it within one Year after his Death, Cc. Sir J. the Father 

of Sir: N was then living. Sir V. marries a ſecond Wife, and by 
her had ſeveral Daughters. By Deed executed in his e he 
gives the Eſtate in S. to Mary and her Heirs; and by Deed alſo 
charges his Lands in D. which he had purchaſed, with 5000 J. apiece 
to the thires Daughters, and dies. Mary demands thg 2 500 J. and 

Intereſt. Lord. Reep. Harcourt decreed Mary the 2 500 J. with Inte- 

ret from her Father's Death at 5 J. per Cent, That the Eſtate in 5. 
could not be an Equivalent, becauſe it moved from her Mother, and 
was the Condition of the Agreement for the 2 500 J. That the Reverfion 
of the Lands in D. could not be ſo, becauſe Sir V.'s Father was then 
living, and there was no Reſpect had to theſe Reverſions, neither 
were they then in Being, and to make it an Equivalent, it ought to 
be in Being and in View at the Time of giving the Equivalent. Mich, 
9 Ann. Vin. Abr. Tit. Condition, (E. d.) Ca. 38. P. 292. 

3. In a Marriage Settlement the Term raiſed for Daughters Portions 
at their Ages of ſeventeen, provided, that þ the ſaid A. ſhould Lare 


Tue Male upon the Body of the ſaid M. that ſhould attain the Age of 


3 tawenty-0Ne, 


Portions. 


twenty-one, or ſhovid marry, or if the ſaid A. ſhould have no Daugh- 
ters, or if the Perſon inheritable ſhould pay off tbe Portions intended 

to be raiſed, the Term-ſhall ceaſe. A. had a Son who attained t 

one. Decreed that the Term ceaſe, and the Daughters loſt their Por- 

tions; tho” it was urged, that the Meaning muſt be, that if he had 

a Son he ſhould not pay 'till he arrived at twenty-one Years, which 

was enough in Favour of the Heir. Feb. 12, 1706. Colt and Arnold, 

Vin. Abr. Tit. Charge, (G) Ca. is. r | 

4. F. S. ſettled his Eſtate upon himſelf for Life; Remainder to his 
firſt, &c. Son in Tail Male, with a Proviſo, that if B. his Son ſhould 
die without Iſſue Male, and leave a Daughter, the Truſtees ſhould 
raiſe out of Part of the Premiſſes 5000 J. to be paid to ſuch Daughter 
within a Year after her Marriage or at her Age of twenty-one, which 
ſhould firſt happen. B. on his Marriage ſettled all the ſaid Eſtate 
(including the Premiſſes charged with the 5000 f.) on himſelf for Life, 
Remainder Yo his firſt, &c. Son in Tail Male, Remainder to Truſtees 
or two. hundred Years, In Truſt to raiſe 80001. for Daughters Portions 
(if no Iſſue Male), payable at eighteen, if then married, or when mar- 
ried, after. B. having no Iſſue Male, deviſed all his Lands to C. in 
Tail Male, chargeable with his Legacies, and deviſed to E. his Daugh- 
ter for ber Portion, 80001. viz. 4000 l. to be paid at eighteen, and 
40001. within a Vear after Marriage, or in all Events at twenty-one, 
and deviſed to her 1 50 J. per Annum until eighteen, and afterwards 
200 l. per Annum for her Life. E. the Daughter brought her Bill for 
the Recovery of all theſe Sums of 5000/7. Booo J. and Booo!, infiſt- 
ing, that none of them being given in Satisfaction of the other, and 
it being the Caſe of an Heir at Law, and theſe Sums payable at diffe- 
rent Times, ſome leſs beneficial than others, therefore all theſe Por- 
tions, or at leaſt the 5000 J. given by F. S. and the 8000]. given by 
B. the Father, ſhould be paid her, But Lord Chan. Harcourt de- 
creed that ſhe ſhould only have but one 8000 J. but that ſhe may 
when of Age ele& which of the Portions ſhe pleaſes, Trin. 1711, 

Copley, an Infant, and Copley, 1 Will. Rep. 147. ; 

5. J. S. was Tenant for Life, Remainder to ſuch Woman as 4 22 _ 
ſhould marry, for her Life, Remainder to the firſt, &c. Sons of F. S. jeged, That 
in Tail Male, Remainder to A. in Tail Male, Remainder to J. S. in the elder | 
Fee, with a Power to F. S. by Deed or Will to charge the Lands _—_— 
with 2000 J. for Portions for younger Children living at his Death. any Part of 
J. S. marries, and has Iſſue two Daughters only, M. and N. MN. oy "5 
was born after his Death. FJ. S. by Will charges the Lands with . — to 
2000 |, to his Daughter M. payable at twenty-one or Marriage; but if go to che 
the Child with which his Wife was then enſient ſhould prove a Daughter, Jas“, T 
then he directs that the 2000 l. ſhould be equally divided betwixt them. younger 
J. S. dies, and the two Daughters M. and N. being of very tender . 
Years, brought their Bill for the raiſing of this 2000 J. out of the re- —4 Part IT 
verſionary Eſtate, and to have Intereſt in the mean Time for their becauſe ſhe 
Maintenance. With Regard to that Part of the Bill which prays to jog nem A 
charge the Remainder only with this 2000 J. Lord Chan. Harcourt J. 8. Deal; 
held, that the Power and the Charge made purſuant thereto did affect _ 3 the 
the Wife's Eſtate for Life, as well as the Remainder ; and that it was EROS =o 


like the 2000 J. 


| | — was to go to 
the younger Children that J. S. ſhould have /iving at his Death, But per Cur', The eldeſt Daughter, fue firſt 
bora, when there is a Son, has been often ruled to be a younger Child (a). Every one but the Heir is a 
younger Child in Equity, and the Provifion which ſuch Daughter will have is but as a younger Child's, in regard 
the Son goes away with the Land as Heir ; ſo here, the Eſtate by the Settlement goes all to the Remainder 
Man, who is Hæres factus, and neither of the two Daughters is Heir; wherefore the e/de/? Daughter having no 


2 more 
(a) Vide the Caſe of Butler and Duncombe, 1 Will. Rep. 448. 


640 Portions. 
ore than like a Power of leaſing, which over-reaches all the Eſtates ; for which 
the younger, Reaſon it is uſual to inſert a Proviſo to ſuch Power of charging, that 
1 it ſhall not prejudice the Jointure, or other precedent Eſtates. H.]. 
younger Child, 17 13. Becle and Becle, 1 Will. Rep. 244. 


and conſe- | | ; l | 112 ö 

quently capable of taking it. Bid. His Lerdſbip ſaid, it would be very hard in a Court of Equity, that a 
Child, becauſe it happened not to be born at ſuch a Time, mult, therefore, be unprovided for; but as the 
Law in many Neſpecti an Infant in Ventre ſa mere, ſo as to allow ſuch Child to be g) vouched ; 
alſo, as the Mother may be guilty of the Murder (5) of a Child in Yextre ſa mere, if ſhe, takes Poiſon with an 
Intent to poiſon it, and the Child is born alive, and afterwards dies of the Poiſon, ſo there is more Reaſon 
that Equity ſhould conſider ſuch Child, in order to its being provided for. And therefore this poſthumous Child 
may be well looked upon in Equity to be (c) living at her Father's Death in Venere /a mere. bid. 245, 246, 
——Prec. in Chan. 405. S. C. (a) 1 H. 390. 35 (5) 3 A. 50, 51. 
(c) Vide Northey and Strange, 1 Will. Rep. 340. and Burdet and Hope good, ibid. 486. 


Gilb. Rep. ix 6, By a Marriage Settlement, after the common Limitations to the 

Eg. 31. 8. C. firſt, &c. Sons, a Term was limited to Tiuſtees for three hundred 

| Years, In Truſt upon Failure of Iſſue Male to raiſe with all conve- 
nient Speed 30000. for Daughters Portions, payable at eighteen or Mar- 
riage, which ſhould firſt happen after the Death of the Father or Mo- 
ther; they have Iſſue two Daughters only, and no Son, and the Fa- 
ther by Will taking Notice of this Proviſion for his Daughters, deviſed 
to them 500 /. apiece more, to be paid at the ſame Time as their ori- 
ginal Portions; but in Caſe either of them died before eighteen, then 
the additional Portion of 500 J. apiece to both was to ceaſe; but the 
Eſtate charged with theſe Portions he deviſed to J. S. The Daughters 
were about ſixteen at the Death of their Father and Mother. The Plain- 
tiff intermarries with one of the Daughters, and ſhe being now about 
the Age of twenty, the Bill was brought againſt J. S. the Deviſee, &c, 
and againſt the Truſtee of the Term, to have the Portion raiſed, and 
Intereſt from the Death of the Father. And Lord Chan. Harcourt 
was of Opinion, that the Daughters ought to have either Intereſt or 
Maintenance from their Father's Death, (he being the Survivor), and 
thought it much the ſame whether it was called Intereſt or Mainte- 
nance; that the Father never intended they ſhould ſtarve *till their 
Portions became payable, and therefore referred it to a Mafter to ſee 
what Maintenance was reaſonable from the Time of their Father's 
' Death, and decreed the original Portions to be raiſed by Sale, Ge. 
with Intereſt at 5 J. per Cent. from their reſpective Ages of eighteen, 
unleſs J. S. ſhould by Payment prevent ſuch Sale; and his Lordſbip 
would allow but 5 J. per Cent. being charged on Land, tho' it was 
preſſed to have 6 J. per Cent. Eaſt. 1713. Greenhill and Waldoe, Prec. 
in Chan. 367. 

7. In a Marriage Settlement a Power was lodged in Truſtees to 
raiſe zoo l. for a Daughter to be paid her at twenty-one or Day of 
Marriage, which ſhould firſt happen, when J. S. and his Wife ſhould 
die without Iſſue Male; and in the mean Time 100 J. apr Annum to 
be paid to her for Maintenance. Reſolved by Lord Chan. Couper, 
upon the Authority of the Duke of Southampton's Caſe, that the 
Words when J. S. and his Wife ſhould die without Iſue Male, amounted 
to a Condition precedent, and that the Time of raiſing the Portion did 
not commence when one of them ſhould be dead without Iſſue Male, 
and ſo the other be Tenant in Tail after Pofjibility of Iſſue extin&, but 
when both of them ſhould be dead without Iflue Male. Reſolved 
that the mean Time in which the 100 J. per Annum was payable for a 
Maintenance, muſt neceſſarily relate to the intermediate Time betwcen 
the raiſing the Money and her attaining the Age of twenty-one or 
Day of Marriage. Eaſt. 1 Geo. 1. Champney and Champney, Lucas's 


Rep. 314, 315. 
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8. 7 S. faiſed * Fee of a real Eſtate, u pots! His Marriuge ſectlet: the kn this, Caſe - 


ſame ion bimiſelf for" Life, Remainder. c his Mie for Lie, Remiir'= 0 mo fol 


1 
der 10 Truftees 'for ninety-nine Nrars, Reminder 79 bis firſt, &c. Son; ter, and 
Remainder fo the firft and every other Son of B. his Brother .in Tail Male ruled per 2 

ſucceſſively. The Truſt of the Term of” ninety-nine Years was decla- tur they . 

ted to be, that if F. S. ſhould die without Iſſue Male of the ſaid Mat- 2 of the 0 
tiage, and ſhould leave one or more Daughters, then the Truſtecs“ Portions (ß, 
ſhould out of the Rents and Profits raiſe 80001.” for the Daughters of thai ron GD 
Marriage, to be paid them as ſcon as conveniently could be, without li- the Marriage 
miting any expreſs Time when the Portions were payable ; but then 3 x 


a farther Truſt of the Term was declared, that if there ſhoyld-he a tion to the 
Son and a Daughter or Daughters by the Marriage, in ſuch Caſe the Defendant 


Truſtees ſhould as ſoon as, poſſible raiſe 1000 l. apiece for the Daugh- . 255 


ters, payable. at twenty-one or Marriage. This Term of ninety-nine Brother's Son) 


Years was not made without Impeachment of Waſte, J. §. and his 8 


Wife both died, leaving three Daughters (the Flaintiffs) all married, but Meaning of 
no Son, and the Remainder in Tail became veſted in Defendant, the the Word 
Nephew of J. S. On a Bill brought by the Daughters, the Queſtions ., 


a Proviſion 


were, Firſt, Whether this 8000 J. ſhould be raiſed otherwile than for Marriage; 


out of the yearly. Rents and Profits, or by Sale or Mortgag ? And 4 F 
Secondly, | Whether. it ſhould carry Intereſt, and from what Time 22526 Money 


And it was infiſted for the Daughters, that the Portions being paya- by yearly 
ble preſently on F. S.'s Death, (the Daughters being then twenty-one) Rents would 


t anſ 
they conſequently would carry Intereſt, and the rather fince they ſuch End. 


were to ariſe out of Land which yielded: yearly Rents and Profits. That the 
And Lord Chan. Parker farther obſcrved, that by the Truſt if there Tas Ae, 


were a Son and a Daughter, Or- Daughters by the Marriage, the Son eſpecially 


ſhould pay Intereſt to his Siſters for their Portions from their Age of 1 


twenty-one or Marriage, and it could not be imagined that J. S. tions, lit 
would be kinder to his Nephew. in excuſing him from paying Inte- any Profits 
reſt, than to his own Son, if he had one, who was bound to pay Wat the Land 

would yield, 
Intereſt; wherefore it was ee that the Portions ſhould be raiſed either by fel-' 
by Sale or Mortgage, as ſhould be agreed by the Maſter and the Par- ling or mor: 
ties, with Intereſt from F. S.'s Death, and Coſts. East. 1718. Traf- paging, and 
ford and Aſhton, * 1 I. ill. Rep. 415. been the con- 

ſtant Con- 
ſtruction in the like Caſes. And 2 Chan. Caſes 205. Lingen and Holo, and 1 Chan. Caſe 176. (Vide Pre. 
in Chan. 586). and 2 Fern. 420. Warberton and Warberton, were cited. And it was inſiſted, that here 
was a certain Time appointed for Payment of the Portions, and that implied, tho" not expreſſed, vit. it g 
Said that tho ſhould be paid as ſoon as conveniently might be. Now that this was preſently, for the Daugh- 
ters being twenty one at J. S.'s Death and marriageable, it was then convenient they ſhduld have the 
Portions. That tho* the Words [ zearly (a) Profits] might make a Difference, yet here that was not material. 
the Word [ yearly] being omitted. Bid. 418. Lucas's Rep. 401. Eaft. 4 Geo. 1. Afrton and —— , 
in Chancery, S. C. here was a Time limited for Payment of theſe Portions, wiz. upon the Death of the Fa- 
ther without Iſſue Male (which was the Caſe), for then ſays the Deed the Portions - ſhall be raiſed as en a; 
conveniently they may, which is in Judgment of Law rently, from which Time the Portions are to carry 
Intereft. Per the pinion of Lord Chancellor, who decreed accord", Ibid 402.————Traford and . 
1 Vel. Ar. Eq. 21 Ca. 8. is not S. C. nor P. (a) 1 Vern. 14. 


7 §. ſeiſed in Fee of ſome Lach in Poſſeſſion, and of Ahers Prec. in Char, 


1 
in Reverſion after the Death of 4. and having a Son and a Daugh- hy bo. 


ter, deviſes the Lands in Poſſeſſion to his Wife for Life, and after her nw dectebd 

Death, and the Death of the Leſſee for Life of the other Lands, he de- tie Portion to 
be raiſed by 

viſes theſe reſpective Premiſſes to his Son and bis Heirs, upon Con- gle of the 


dition, That the Son. ſhould within a Year after the Death of B. 3 of 
C 10 ant 


(after whoſe Life it was ſaid, but not proved, that the Teſtator had 7 0 
5 other be po to the 
Plaintiff, with 

Intereſt from twelve Months after the Death of B. and aid, that the Clauſe which gave a Power of E ntry way 
only to be intended in Caſe the Eſtates for Life {ell in the mean Time, ſo that the Daughter might thereby 
TL, i 8 A erters 
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other Lands in Reverſion) pay 1000 l. 40 J. S's Daughter > with 4 


N tereſt from the End of the Year of B. s Death. The Mgſter of the 
2 ef the Ro/ls decreed the Portion to be raiſed by Sale, unleſs the Son ſhould 
afirmed oa Pray it might be done by Mortgage (a). Mich. 1718. Bacon and 
Appeal to 1 Clerk, 1 Vill. Rep. 478. . 8 

r | (a) This Decree was affirmed by Lord Chan. Parker, ibid. 481, 


Ard his Low. 10. Upon the Marriage of A. eldeſt Son of B. with C. (which C. 
Alis ſaid, that had 2000 J. a Year in Land, and 20,000/, in Money, and A. being an 
as Lord Infant) the Settlement was made by a private Act of Parliament 
Caper in the (o Ann.) whereby (int al) the Manor of Dale (being together with 
and Maidwell the caſual Profits about 1000 J. per Annum) was ſettled upon ſaid B. 
had declared for Life, Remainder to ſaid A. for Life, Remainder to Truſtees for 


that he would 7 URS | 
not go beyond one thouſand Years, In Truſt for raifing 20,000 J. for a Daughter of 


the eſtabliſhed this Marriage, if but one, payable at twenty-one or Marriage ; and in 


Cn the mean Time 300 l. per Annum for her Maintenance until twelve Years 


Nature, as Of Age, and after 4000 l. per Annum until the Portion ſhould become 
taking it that due; the Maintenance and Portion to be raiſed by the Truſtees either 


SO by the Rents and Profits, or by Sale or Mortgage ; the Maintenance to 


too far, ſo be be paid Quarterly, the firſt Payment to be made at ſuch of the four moſt 


ſhould 3 uſual Feaſts as ſhould next happen after the Deceaſe of A. the Huſband. 


not having A. dies, leaving Iſſue of this Marriage a Son and a Daughter, and the 
been able o Daughter brings a Bill for the 300 J. per Annum Maintenance, and to 


angle Prec. have it raiſed by Sale or Mortgage, in regard it could not be raiſed by 


dent for net. the Profits, B. the Grandfather being alive, and having an Eſtate for 
E fu Life in the Premiſſes. Lord Chan. Parker ſaid, he would conſider 
the Infant's Good, and take Care that her Demand of Maintenance 


Maintenance, 


and that it ſhould not defeat her other Demand of her Portion, it being one and 


aerated the ſame Fund that is to provide both. That it is a hard Caſe to 


preſent Caſe, mortgage a Reverſion, to heap Intereſt upon Intereſt, and ſubject the 


1 Eſtate to a Forecloſure, for that it might come to ſuch a Sum as 
had offered in that many Perſons may be under a Neceſſity of calling it their Mo- 


Court to ney; and that tho' he did admit that he muſt take the Act as he 
maintain both found it, viz. the firſt Quarter Day after the Death of A. the Main- 


the Son and : - | 
Daughter, tenance Money is to be raiſed by Profits, Mortgage or Sale, yet that 


Lid. 494; this Court (which is the Guardian of the Infant) muſt conſider the 


omg 13 Good of the Infant, and that it might be for her plain Benefit, and a 


Pierpoint and Kindneſs to her, that her Maintenance ſhould not be raiſed; where- 
Lord Cheney, fore he decreed the Maſter to ſee what was the Value of the Eſtate 


S C. ſays, Lord ; 0 5 | g | ; 
Chanceller aig charged with the Maintenance and Portion, together with the Incum- 


- was of the hrances that were upon it, and his Lordſbip ſaid, that this would in- 
ame pn fluence his Judgment. Mich. 1718. Pierpoint and Lord Cheney, 1 Will, 


had fat in this Rep. 588 to 494. 
Court before | | 

him, that it was hard to extend the Conſtruction on theſe Settlements to the Sale or Mortgage of ſuch a reverſi- 
onary Intereſt, and that in Settlements drawn with Skill, there was always a Reſtriction that it ſhould not be 
done 'till the Term commenced in Poſſeſſion ; but that ſince there was no Reſtriction in the preſent Caſe, and 
yet that this was only for raiſing the Maintenance, and not the Portion itſelf, which might by ſubjecting the Term 
to an immediate Mortgage or Sale, be in Danger of being very much leſſened or ſunk, his Lora/fip ſent it to a 
Maſter to enquire and ſtate the Value of the Eſtate, and then to refer to the Court for farther Directions. IId. 
504- — Nete ; In the Report of this Caſe in Prec. in Chan. it is ſtated as if by the Words of the Act. 
of Parliament, this Maintenance Money was to be raiſed out of the Rents and Profits of the Term, and that the 
Daughter was for having that extended to a Sale or Mortgage by an equitable Conſtruction only; whereas this 
is a Miſtake, and the Words [Sale or Mortgage] being expreſsly mentioned in the Act, and the Reader will 
obſerve that good Part of the Argument in Mr. P. William's Report of the Caſe is founded thereon, 1 10. 
Rp. 488 by way of Note. 
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11. A Term of forty Years was limited for raiſing 2000 J. either by 
Profits or Sale of the Term. The Truſtee takes Poſſeſſion, and it 
ſeems he made no Intereſt of the Profits. Lord Somers decreed that 
no Intereſt ſhould be paid for the 2000 l. becauſe the Truſtee was 
admitted into Poſſeſſion. But this Decree was reverſed, becauſe the 
Truſtee had Power to raiſe it immediately, and the Eſtate was ſuffi- 
cient, 26 Jan. 1720. Lord Roſeberry and Taylor, Vin. Abr. Tit. 
Portions, (D. 2.) Ca. 1. B | | 
12. Where Portions are limited by Deed to be raiſed as ſoon as con- Yide Ca. 8; 
veniently they may be, they are due in Judgment of Law preſently, * 
and carry Intereſt from that Time. Eaſt. 4 Geb. 1. in Cafu Aſhton 
and „LTucas's Rep. 402. | FA | 
13. J & on his Marriage with M. in Confideration thereof, and 
of 150004, Portion, ſettled Lands of 587 J. per Annum to the Uſe of His Lndbip 
himſelf for Life, Remainder as to Part of the Premiſſes (amounting to the Illing or 
500 J. per Annum) to M. for her Life, as a Jointure, Retnainder to mtgaging 


the firſt, Sc. Son of that Marriage in Tail Male, Remainder to Truſtees — 


ſeems 
for five hundred Years ſans Waſte, In Truſt to raiſe Portions for Daugh- Hardſhip, = 


ters, the ſame to be raiſed by Sale or Mortgage or by Rents and Pro- ins in Effect 


3 » 4 ; | t i 
fits, viz. 5000 J. if but one Daughter, 6000 J. if more than one, and Pay the he 
to be paid to the Daughters at twenty-one or Marriage, if after four- raiſing of 


teen-or under, if with the Conſent of the Mother, and two other Per- _— i 


ſons, if then living. FJ. S. had Iſſue four Daughters and no Son by therefore his 
M. and on her Death married again. The eldeft Daughter after four- porn 
teen married the Plaintiff, who brought this Bill for the raifing of his g0 one 4 
Wife's 1 500. (being a fourth Part of the 6000/7.) in the Life- time of the farther than 


Father. On hearing the Cauſe, the Scantineſs of the Eſtate being in- * 4 


ſiſted upon, and that it would be greatly detrimental to fell or mort- him. That this 
gage the Reverſion in the Life-time of the Father, eſpecially as the * can- 
Daughters had other Proviſions left them by their Grandmother, and na nf 


. 1 j - 8 13 temptin 
that this Matter of Truſt was entirely in the Diſcretion of the Court; Daighters to 
Lord Chan. Macclesfield referred it to a Maſter to ſtate the Value of Diſob dience 


R F | | towards thei 
the Eſtates compriſed in the Settlement; and afterwards on the Cauſe Folder, = 


coming on, his Lordſhip decreed that the Truſtees ſhould ſell or mort- encouraging 


gage a ſufficient Part of this Term (ſubje& to a Power reſerved to the — & 


Father by the Settlement of making a Jointure of 1 50 J. on a ſecond That had the 


Wife) for raiſing a Portion of 1 500 J. and Intereſt from the Marriage, Portion been 
2 Pp intended to 
ſaying, that tho' this was a Matter of Truſt, yet fince all the Contin- have been 


gencies had happened, and nothing remained to ſuſpend the Execution raiſed by Sale 


of ſuch Truſt of the Term, and it did not evidently appear but that 8 


the Parties intended the Portions ſhould be raiſed out of the rever- in the tather's 

fionary Term, therefore his Lordſtip did not look upon it to be within LR tons, 
. . . ” U 

the Diſcretion of the Court any more than in the Option of the his Log 

Truſtees, whether they would raiſe the Money or not, but ſaid it Opinion 


. . — 0 would) have 
was a Thing not to be encouraged. That as to the other Proviſions bn d have 


left by the Grandmother, his Lordſbip did not think that material; for preſſed. By che 


if they had a Right to their Portions by the Settlement, they ought ſame Reaſon 


not to loſe their Right by another Relation's Kindneſs in leaving them 1 3 


a farther Proviſion. Trin. 1721. Sandys and Sandys, 1 Will. Rep. 70. may be ſold 
| Eh ot for the raiſin 
Daughters Portions, ſo may it be for the raiſing Portions for younger Children by Virtue of the common Clauſe 
in Marriage Settlements to that Purpoſe, which would be ruining an Heir at Law for the Sake of younger 
Children. That the Intention ſeems to have been againſt any Sale or Mortgage, until ſuch Time as the Truſtees 
could take the Profits; the Word (Profits) ſtanding in Oppoſition to the Words (Sale or Mortgage) and the 
Caſe of the Mother's leaving Daughters which ſhould claim their Portions againſt their Father, does not 
appear to have been within the View of thoſe who made the Settlement. Bud at length ( animo reluctante his 
Lord/bip decreed ut ſupra. Ibid. 709. —2 Will. Rep. 486. S. C. cited per his Honour, Mich. 1728. in 
the Caſe of Brome and Berk/zy, that tho' nothing appeared in the Truſt of the Term, ſhewing it to be the Iu- 
tent of the Parties that the Portion ſhould ot be raiſed out of the reverſionary Term, yet the Portion was 
decreed (thoꝰ relufante Curia) to be raiſed in the Father's Life- time. . 1 
14. 1 
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14. If there be 7 or? more Sons and but one Daughter, ſuch 
Daughter tg have oo li and 10 evety other younger Daughter 200 J 
&.in a Deed of Setilementʒ ihete being three Daughters, the eldeſt 
55 have put 200 J. the Kſtate being wall, and not able to bear a 
greater Charge, r beben. Chamber lain and White,” Vin. Abr. 
Fir, Portions, Cn. 7. fi 5805 
15. The Truſt of aT erm was (in Default of Ive) for ming Por- 
tions for Daughters by Rents and Profits, or by Sale or Mortgage, 
and payable at eighteen} os Mattiage; provided, - that no Maintenance 
ſhould commence: until, the Death of the Father; but the ſame to be- 
gin at the. fixſt:Quarter Day after; and provided; that if all the Daugh- 
ters die before eighteen or Marriage, then the five hundred Vears Term 
to be void, with a Power to the Father, with Conſent & Truſtees, 
to revoke. all the Uſes. The Mother died without a Son, and leaving 
— K one Daughter, who, married A. without her Father's Conſent. 
A and, bis \ Wife brought, a Bill for the Recoyery of her Portion of 
7. praying a Sale or Mortgage of the r2ver/fionary Term in her Fa- 
ther's Life- time for raiſing the ſame: Lord Chan, Marclesfield thought 
that the Portions remained yet ſubject to a Contingency, and therefore 
not to be raiſed until this Contingency is put of the Caſe, which can- 
not be during the Life of the Father, Hil. 17a. Rereſiy and Neu- 
and, 2 Will. Rep. g 93˙ Decreg affirmed in Dom, Prob, ibid. 108. 
S 7. S. being ſeiſed in Fee of Lands purfuant to Marriage Arti- 
Tit. Portion, cles, ſettled the ſame on bimſelf for Life, Remainder as to Part to his 
(A) in a Note Wife fer Life, for her Jointure, , Remainder as to the Whole to his 


to Ca. 3 


S. C. che, firſts; &c. Sons of the Marriage. in Tail Male, Remainder to Truſtees 
that the - for one hundred and twenty Years for raifing Portions for Daughters 
Truſtees "of that Marriage, on Failure of Iſſue; Male, Remainder to tbumſelf in 


ra iſęed the 


whole Money Fre. The Truſt of the Term was, that the Truſtees ſhould raiſe 


3 7 e, and pay out of the Rents and Profits \of the Premiſſes, as well by Sale 


Term; that Jer one, tao or three Lives, or for any Number of Years determinable 
the Mortgage thereon, or for. twenty-one Years obfelitely At- the old Rent, 1500 /. to 
was eie paid, to the only Daughter. of the Marriage, if hut, one, and to be 


and decreed 
to account for divided amongſt them, if more than one. There was but one Child 


_ 83 of the Marriage, a Daughter, named F. who married H. G. the De- 
„„ fendant G.'s Father, but the Portion was not pad on the Marriage, 


being. an ex- 
1 Previfien nor raiſed till after the Father's Death (a). J. S. having reſerved 
2 wg „ to himſelf the Reverſion in Fee, ſettled the ſame expectant on his 
be raiſed by own. Death, without Iſſue Male, and ſubject to the ſaid Term to 
Ratten Truſtees for ten Years, Remainder, to A. his Nephew for Life, Re- 


. * mainder to bis firſt, &. Son in Tail Male, Remainder to B. Son of 


Peer ro his faid Daughter J. for Life, Remainder to bis firſt, &c. Son 111 
make Leoſes Tail Male, Remainder to himſelf in Fee. The Trult of the ten 


3 Years Term was, that in Caſe J. and her Huſband ſhould releaſe 


hat they could 1 gO01, Portion ſecured by the fiſt, Term, then the Truſtees of the 


not mortgage 


For the d. hel- ten Years Term. ſhould raiſe 1900. viz, 1 500 J. of it to be laid 
Tom. In out in Land for the Benefit of J. and her Huſband, and 400 J. to 
ſome Caſes be paid to the Huſband of J. himſelf, t S. died without Te Male, 


where it is 


doubtful, the leaving B. his Grandſon his Executor. Js Portion not being yet paid, 
whoſe Term A. the Nephew entered by Virtue of his Eſtate for Life, given by-the 


may-be'aſ- 
gane, br voluntary Settlement ſubject to the one hundred and twenty Years 


here it js.0p- Term for Daughters Portions, but for four Vears afterwards 7.8 


prays Jeid. Portion was unpaid. J. having adminiſtered to the ſurviving Truſtee 
nenn, in 


Chan. 583, of the one ue and ane Years Term, ſhe and her Huſband and 
8 | IHE | - the 
Will. Rp. | 
. 8. C. cited 1 his Honour, Hit 9 8 in the Caſe of Buche * Cai wide P. 11; C7 
(a) oo 1 U the Wife of J. S. was not dead? It ſeems,to me * was, * 


C9 wow a. > - 


— — 


” a 1 
- 


the Remaig der NI. -d. wit diephbyy joip, iwadſignivy the ove hondied) fk. 
and twenty Vers Tm toe et fiene Pa who advanced tie 
r506 J. . (Cho had the Remainder for Life, ſubje& to the" one 
hundred und tent) Mente Teum for raifing' Daoghters Portions) gied 4 
abithout Ide Mals having anjojed whe Prom ier from the Ddr. MN bs 
Unete! J: S. to! fi 2 Deu, Bub left nd Aſete. The Queſtionm ,,, 


" 


Whether by the Words of the Truſt; the Portid cbüld be taiſtc 
by Mortgage or any other Way than by annual Profits or leafing * _ 
And Lord Chan. Macclesfield ſaid, he thought it very material to wb 
know the yearly Value of the Premiſes Tharged with de enen n Toy 
order to ſte within What Time the Portion would be thiſed pit ite 
ſeems- as if by the ſecond Settlement föt creatibg a Teri df ten 
Years, &c, the Parties thought the ſame would, in a reaſonable Time, 
be a proper Fund or Security for the raiſing of this leffer Portion ß 
50. That he took it to be a Rule, that where a Truſt of a Term 
for raiſing Portions for Daughters does direct 4 particufat Meret 
for raiſing then), it implies a. Negative, that they ſhall not be rflifed” , |, ,..; 
any other Way; and when the Truſt of a Term (as in the pteſent 
Caſe). is to raiſe the Portions by leaſing, for one, tuo or three Live,, 
ar for any Term of - Years determinable, Cc. or for: twenty-one. Years: 
abfolutely, it\fhalF not be raiſed” by any other: Way; and that it is 
conſiderable, that even by this Way, (vi) of leaſing, it could not be 
taiſed, but by making ſuch, Leaſes: upon which, the old Rent was re- 
ſerved. That the natural Meaning, of raifing a Portion by Rents, 
Iſſues and Profits, is by the yearly Profits; but to prevent any Incon- | 
venience; the, Word [Profits] has in ſome particular Inſtances been 
extended to any Profits which: the Lands will yield, either, by Sale or +... 
Mortgage (a); but where there are /ub/equent. Words to explain and («) Vid the 
teſtrain it, as by leaſing, his Lordſhip ſaid, he had not heard of any — — * 
other Method to be made uſe of for raiſing of it. That it is as much Au, P. 
the Intent of the Settlement to confine: the Manner of raiſing this Portion &: 
to leaſing, as to ſecure any Portion at,allz and conſequently it would 
be a plain Breach of Truſt to raiſe it any other Way. And his Lord- 
Hip faid, that at the Time of making tins Setllethent in 1657, he 
thought the Word [ Profits] was not extended to ſignify the Profits which 
might be made of Land by Sale or Mortgage. And decteed that the 
Maſter ſee how far the Lands might have been charged by leaſing, and 
whether any; Lives were vacant, and reſerved the Conſideration how far 
the Eſtate ſhall be chargeable thereby, and that the Repreſentatives 
of A. the Nephew. pay the Mortgage Money, as far: as the Aſſets will 
extend. ' Eaſt. 1722. Toy. and Gilbert et al, 2 Will. Rep. 13 to 21. 
bis Decree in Feb 1723. was affirmed in the Houſe of Lords, 
the thought a very hard Caſe. - Bid. 124k. 
17. Where a Portion is to be; raiſed. by, annual Profits or Fines, if 
no Time be appointed, the Portion is due when the Profits can raiſe 
it, and it garties no Intereſt in the mean Time. Eaft. 1722. in the 
Caſe of Ivy and Gilbert et al, 2 Will. Rep. 20. „ 
18. Upon the Marriage of J. S. with M. à Term of five hundred 115 2,5 
Years was limited to Truſtees to raiſe 2000 J. apiece for Daughters of ſaid, "het f 55 
the Marriage (in Caſe of no Iſſue Male by the Marriage) payable at hn! N | 
eighteen, with Maintenance at the Rate of 40 J. per Aunum to each ie falk a Pr: 
Daughter from the Deaths of their Father, and Grandfather by the den or Main- 
Mother's Side, until their Portions ſhould become payable. I. S. Knee. 
| ned, ven, 
een . Tem, ad 
this under the Colour of the word (Profits ), but that it had been ruled before his Tiine"that (Profits ) ſhall 
* » any Advantage: WAkk ſhall- be made of the r Sale or Mortgage, as well as Rents, a 
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| T 
died, leaving two Daughters, one eight and the other mine Vears old. 
The Term did not commence" in Foſſeſſion until; the Death of the 

Eather-in-Law of J. S. which happened ſome Time afterwards. The 
Daughter "35 Taft of; the. Term was to raiſe the Portion, iy Sale, Mortgage or 
Maintenance, Bree, but the Truſt to raiſe the Maintenante iin: % Rents and 
ie has been Hage, It ns objected, That the Maintenande ſhould not begin 
raiſed by a until the five hundred Years Term, cbmmenced in Poſſeſſion, at which 
Mortgage of Time only the ſame could be raiſed by Rents and annual Profits. But 
 reverhionary Lord Chan. Macclesfield decreed the Arrears of the Maintenance Mo- 
Term. But ney from the Time the ſame became payable by the Settlement to be 
his Lord, raiſed out of this Term; and tho! it was ohjected, that the Daughters 
— 144 had other Proviſion by the Will of their Father, and alſo by Deſcent 
was much from him, yet his Lordſbip held this not to be material, as long as 
fronger, for by the Settlement there was no other Proviſion, except this Mainte- 
Term for mance Maney, until the Portion ſhould become payable, and that any 
raiſing this Matte ſubſequent to the Settlement ought not in Juſtice to vary the 


in Caſes of 
Neceſlity, and 
when the 


wy 1 Conſtruction thereof (a), Trin. 1723. Ravenbill and Darſey, 2 Will. 
come into Rep. 179. B „ ieee nn 


Poſſeſſion, | FRET HELD LN 4418: 5 | 

ſo that at prefent the Maintenance Money may be raiſed out of the annual Profits ; it is like a Rent granted 
out of a Reverſion to commence preſently, in which. Caſe tho* the Reverſion does not fall into Poſſeſſion until 
many Years after, yet when it does fall, it ſhall anſwer all the Arrears ; and ſo decreed ut /upra.; Aid. 180. 


* b 
- fa) Vid the Daſe of Sandy: and Sandys, P. Ca 


And his Lord. | 19. A Proviſion was made by a Marrjage Settlemen t for 455, Wit 
bio obſerved, Portions, and after a further Proviſion was made of a further Sum, 
that in —＋ the zmounting to half the firſt Sum, and this is made by the 'Father's 
he lecondl. Will by Virtue of a Power in the Marriage Settlement. The leſs 
Sum was more Sum was certain, the greater was on a Contingency, which happened 
—— __ after the leſs was to be received 3 and it Was obſerved, that in Caſe of 

Frovifion; double Portions, there was no Inſtance where the ſecond Proviſion is 
and ſo decreed leſs than the firſt, that ever it was held a Satisfaction. And Tracey 


be raid. and J. (who fat for Lord Chancellor) held accord. Tin. 172 5. Savile 

— and Savile, Select Caſes in Chan. 32. ARS: Satin om ries 
ter dum a 93% £333 12 334 8 * ' ; TY EJ TORS i 

be raiſed, with Intereſt and Coſts from the Time the Contingency happened, which was the Death of the Bro- 


ther within Age and without Iſſue Male. 151. 
JW =o5nS 7 £7425 By it 1 


20. Where Portions are to be raiſed. out of the Rents and Profits, 

(a) In another p Intereſt is to be allowed till the whole is paid (a). Mar. 13, 1725. 

raiſed. Bid Baginal and Bagnal, Vin. Abr, Tit. Portions, (D. 2.) by | way of Note 
to CA 1. ti Fi 31 LOVES AL F + id £8 3 194 H 4 

Ard the k. © 2 1. F-S- has three Daughters, A. B. and C. and being ſeiſed in 

porter ſays, Fee, by Will charges his Lands with Payment of 10001, aprece to his 

that che Court Daughters, payable at twenty-two or Marriage, and if any die before 


40 0 do. ber Portion becomes payable, the Share ef ber ſo dying, to go to the 
clared that Survivors,” B. died before twenty- two, unmarried. © A. attains her 
the ſurviving Age of twenty-two. Held by Lords Commiſſioners Jetyll and Gil- 
Daughters 8 "Se : n * 
hould not bert, that B.'s Share ſhall not be paid to the ſurviving Daughters till 
have * ſuch Times as ſuch deceaſed Daughter, had ſhe lived, would have 
aß w "i? come' to twenty-two. - Eaft. 1925. Feltham and Feltham, 2 Will, Rep. 
they ſhould 271. * $346 | n rede 01 £20. FL W200 | 
reſpectwe / 


» 4 7+ He; tab | 
22. By,a Truſt. in a Marriage Settlement, Portions for Daughters 
were to be raiſed, payable at eighteen or Marriage, and Maintenance 


y erer Diviſions of it as each Perſqu's Title to it accrued, whereazrit was deſigned to be one 


— 


3 


Ks 3 


_ Portions. 647 
— — 4 = . 
in the . Da) | 
until the Purtions become payable, ' The eldeſt Daughter attained 
eighteen on 16 Auguſl. The Queſtion was, If any Proportion of the 


guſt, when the Portion. became due? And the Maffer of the Rollt 
decreed Maintenance to be paid for that Time in Proportion, and ſaid 
that Maintenance is always favoured; being for the daily Subfiſtencs 
of Children, and not like Intereſt, which is only for Delay of Pay- 
ment of what is due; but in this Caſe the Portion is not due ill 
eighteen or Marriage, and therefore no Delay. Mich. 1728. Hay and 
Palmer, 2 Will. Rep. 50 1. | \ — "Pe 4x17 | 3 4, yk 2 
23. This was a Bill brought by the Plaintiff” againſt Sir Gilbert 
Rivers and a Truſtee in his Settlement, to have a Term of five hun- 
dred Years limited in Remainder after the Death of Sir Gilßert and his 
Lady, ſold for raiſing Daughters Portions, of whom the Plaintiff had 
married one; and the Truſt of the Term was, that in Default of 
Iſſue Male the Truſtees might out of the Rents and Profits after the 
Commencement of the Term, or by Sale or Mortgage of the Premiſſes, 
or any Part thereof, raiſe the Sum of 4000 J. if one Daughter, 50001. 
if two, 6000 J. if more, payable at nineteen or Marriage, with Intereſt 
at 40. per Cent. from the Death of Sir Gillert or Lady Dorothy his 
Wife, which ſhould firſt happen, until their Portions. ſhould become 
payable. Sir Gilbert had two Sons by his Wife, but ſhe and the Sons 
all died without Iſſue Male. And per Lord Chan. King, the Truſt 
was governed by the Words in Default of Iſſue Male, and that in 
Equity the Term became ſubject to be fold from that Time; and 
ſo decreed the Term expectant on the Life Eſtate of Sir Gilbert to 
be ſold, and Intereſt to be paid from the Vear 727, when the laſt 
Son died, Lady Rivers dying long before ; and that if after Payment 
of the 6000 J. there ſhould be any Surplus, that it ſhould be paid to 
Sir Gilbert, who had the Inheritance. 4 Geo. 2. Goodall and Rivers, 
24. J. S. was Tenant for Life fans Waſte, Remainder to bis eldeſt n di oc 
Son J. for Life, Remainder to his firſt, &c. Son in Tail Male fucceſ- his Honour 
ehh, Remainder in like Manner to his ſecond Son G. Remainder to cited the Caſe 
his third Son E. (the Defendant) in like Manner, with Truſtees to = IE ns 
ſupport all theſe contingent Remainders, Remainder to the Heir Male Cb. 645. Ce. 
of the Body of J. S. Remainder to him in Fee, with a Power to F.S. 22 . 
by Deed or Will to charge by Leaſe, Mortgage or otherwiſe, the Pre- 34.cc..$:14 
miſſes with raiſing or paying any Sum not exceeding 6000 J. alſo with and affirmed 
a Power to every one of the Sons when in Poſſeſſion, by Deed atteſted, OG , 
Sc. to limit before or after Marriage to the Wife of any of the ſaid Term was 
Sons for a Jointure, all or any Part of the Premiſſes, fo as ſuch Join- Limited to n 
ture ſhould not exceed 100 J. per Annum for every 1000 J. which ſuch 1 
Son ſhould have received as his Wife's Fortune, with farther Power to Portions by 
the ſaid Sons reſpectively, when in Poſſeſſion, by any Deed, &c. atteſted, yay A. ay 
Se. to make any Leaſes for Years ſans Waſte (but without Prejudice and decreed 
to any Fointure to be made by Virtue of the ſaid Power) for the raiſing that the di 
of Portions for the Daughters of ſuch Sons, but ſuch Portions not Pan te. 
to exceed their Mother's Fortune, and ſo as ſuch Leaſes ſhould not raiſed in this 
take Effect until there ſhould be a Failure of Iſue Male of ſuch Son 5 2 
making ſuch Leaſe, with the ꝝſual Power to J. S. the Father, and his plied a Negs- 
ſaid Sons reſpectively when in Poſſeſſion, to leaſe for twenty-one Years ve that ic 
at the moſt improved Rent. J. S. by another Settlement ſettled other gef ”— 
—— Llsands eber Man- 


| | Wo ner; and 
therefore, not by Mortgage or Sale, or any more Money to be raiſed than the 1 500 J. wvirhout Intereſt, which 
his Henony faid, was exactly the ſame with the principal Caſe ; an Inſtance of a Portion to be raiſed by Percep- 
, tion 


eat Time payable, half yearly; at Tach Doy and Ae n 


Maintenance was do be paid from the Lach Day to the 16th of . 
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where a Sale 


< 7 iage with M. in 
— 2 wo Porſuance of the ſaid Power, limited a Term of five hundred Veats 


Truſt Term to Truſtees, to commence from and after Failure of Iſſue of the ſaid 

fo net o G. by and out of the Rents, Ifues and Prafits, or by Sale, Mortgage 

be raiſed by or Leaſes, or otherwiſe as ſoon as convenieniiy migli be. after bis De- 

Rent; an, Ceaſe; (or in bis Life-time, if he ſhould think ft to have the fame 

. Hi, ls. ſooner raiſed, and ſo direct). raiſe 8000 7; (ſo much being A. x Fortune) 

tud for Pay- for Daughters Portions, to be paid to her or them, if more than one, 

3 Share and Share alike, with a Proviſo, that the Term ſhould not pre- 

| jadice the Jointure ; and that immediately after the taiſing the 8000 J. 

with all Coſts,” Sc. the ſaid Term: ſhould ceaſe. G. died inteſtate, 

leaving three Daughters of this Marriage, but na Son, who by their 

Mother brought their Bill againſt E. the third Son of F. S. and James 

his eldeſt Son, (being the Remainder Man in Tail) praying a preſent 

Sale of the five hundred Years Term to raiſe the Fortions; the eldeſt 

Daughter of G. not being then above four Vears old. It was agreed 

Lord Chan. King, Raymond C. J. and the Maier of the Rolls, that 

e 8000 J. ſhould be raiſed out of the Rents, Iſſues and Profits of 

Premiſſes compriſed in the five hundred Years Term, and not by any 

Sale or Mortgage thereof, and that no more than 8000/7. in the whole 

mould be raiſed, and the Profits to be accounted from the Death of 

G. the Huſband. And his Honour: took Notice of - the different Li- 

mitations in the two ſeveral Settlements, and that thereby it was 

plain that a Sale was not intended, and that it was not poſſible that 

the Term could ceaſe upon raifing the Portions in any other. Senſe or 

Way than by raifing them out of the growing Profits. And, Raymond 

. J. relied much on the Intent of the Maker of the Settlement, 

which appeated to be plainly to preſerve the Eſtate in the Mel Line 

. of the Family; and ſo thought there could be no Deſign to extend 

the Power for raiſing Portions for Daughters to a Sale or Mortgage, 

conſequently ſuch Power being neither expreſſed or implied, nor any 

Thing limited for the Payment of the Portions, it would (he thought) 

be extreme hard for the Court to decree that which would be ithe De- 

| ſtruction of the Eftate againſt the Intention of the Party. Hi. 1731; 

{a) 501 in the Evelyn and Evelyn, 2 Will. Rep. 591 (a). — This Decree was after- 

u del be wards appealed from to the Houſe of Lords, where on the 2d. of 

659. May 1733, the Parties on both Sides came to an Agreement, which 

7 Geo. 2.) was confirmed by Act of Parliament. Aid. G08. 
25. Where no Time is limited for Payment of Portions, and the 

Claimants are of very tender Years, tho the Right to the Portions 

"= veſted in ſuch Infant Daughters, yet they are to be raiſed by Rents and 

Profits. Per his Hanaur, Hil, 1731. in the Caſe of Euehn and 

Doehn, Miba. 2 io © of tia 20s nyt nit! 

22806. Where a particular certain Time is Jimited.for the Payment of 

2 Portion, it may imply a Power of Sale. Per his Honour, Hil, 

* 1731. in the Caſe of Evelyn and Evelyn, 2 Will, Rep. Gd. 

29. A particular certain Time. being limited for Payment of a. Por- 

tion, it carries Inteteſt from that Tims, Per his Hong, Hil. 17:31, 

„„in Cd/i Evelyn and Evelyn, ibid. | | 
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Portions. 
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28. The Plaintiff Garnier's Bill was to have a Truſt executed fot 

raiſing his Wife's Portion under the Settlement of Sir John Cooper het 
late Father, againſt William Cowper her Brother, and the Defendants 
Leheups, as Mortgagees under him. The Caſe was thus: Sir Jon 
Cowper by his, Marriage Settlement made in 1691 conveyed certain 
Meſſuages and Lands to the Uſe of himſelf for Life, and from and 
after his Deceaſe to the Uſe of Truſtees for five hundred Years, Upon 
Truſt that in Cafe the ſaid Sir John Cowper ſhould at the Time of his 
Death have living more Children than one Son by him begotten on 
the Body of Ann his then intended Wife, then the Daughter and 
Daughters, and younger Son and younger Sons of the ſaid Sir John 
Cowper on the Body of the ſaid Ann to be begotten, ſfould have the 
the Sum of 3000/7. to be ſhared and divided amongſt them, and the 
Survivor of thetn, by ſuch Shares and Proportions, in ſuch Manners 
and at ſuch Times, and with ſuch Intereſt in the mean Time, until 
Payment thereof, as the ſaid Sir Tobhn Cowper by any Deed or Wri- 
ting, or by his laſt Will, atteſted by two or more credible Witneſſes, 
ſhould direct or appoint. The ſaid Sir John Cowper ſurvived his Wife, 
and had Iſſue by her William Cowper his eldeſt Son, and alſo Tho- 
mas Cowper and the Plaintiff's Wife Ann Garnier, his younger Chil- 
dren. In February 1722 Sir John Cowper by Deed Poll appointed that 
15001, Part of the ſaid 27. I. ſhould within fix Months after his 
Deceaſe be raiſed out of the Premiſſes, chargeable therewith, and paid 
to the ſaid Thomas Cowper, with Intereſt until Payment thereof, he 
having before made the like Appointment in Favour of the Plaintiff 
Ann bis Daughter. Thomas Cowper afterwards died inteſtate in the 
Life-time of Sit ohn his Father, and ſhortly after Sir John died, 
whereupon the Plaintiff Ann Garnier became intitled to have her 
Portion raiſed, The Defendant Villiam Couper took Adminiftration 
of the Goods, Fe. of his Brother Thomas, by Virtue whereof he pre- 
tended a Right veſted in him to have the 1 500/. that Sir John Cowper 
had appointed ſhould be raiſed for the ſaid Thomas Cowper, For 
Plaintiff Ann it was inſiſted, that her Father had no Power to ap- 
point any Part of the Money to any Child who ſhould not be living 
at the Time of his Death, and that ſhe being the only ſurviving 
younger Child, was intitled to the whole 3000/. The Cauſe was 
heard on Bill and Anſwer before his Honour, who, upon hearing the 
Settlement read, decreed the whole 3000 J. to the Plaintiff Garnier 
and his Wife, with Intereſt from Sir John Cowper's Death, and their 
Coſts of Suit. Eaſt. 1732. at the Rolls, Garnier ef Ux' and Cowper 
et al; and Leheups et al and Cowper and Garnier et Ux', MS. Rep. 

29. The Quantum of a Proviſion for a Child is in the Father's 

Power and Diſcretion, and a Man is bound by Nature to provide for 
all his Children. Per Lord Chancellor, Hil. Vac. 1733. Vin. Abr. 
Tit. Copyhold, (W. e.) Ca. 12. 

30. Lord Chan. Talbot ſaid, that in Caſes where the Portion is to Indeed in 
be raiſed out of the reverſionary Term after the Tenant for Life's Caſes where 
Death, and to be paid at twenty-one or Marriage, and the Child mar- © rae ren 
ries, and then dies, it would be very hard to decree it to merge. That the Portion 
in Butler and Duncomb's Caſe, 2 Vern. 760. a Sum was borrowed by oe. hover 
Direction of the Court to aſſiſt the Huſband in his Trade, the Term the Court will 
not yet being come into Poſſeſſion. That in the Caſe of Brome and not decree it 
Berkley, 1 Vol. Abr. Eg. 340. the Lord Trevor delivered his Opinion in . 


the is no Occa- 
| ſion for it, as 
in the Caſe of Brezwer and Breauen, 2 Vern. 439- and in that of Tournay and Tourney, but that there is no fre 
cedent where the Court has dealt ſo hardly with a Child who dies after Marriage, as to take away what was 
Vor. II. 8 C intended 
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intended ſor the Houſe of Lords, That in all Caſes where the Portion is contingent, 
1 and the Child marries, and then dies, the Repreſentative ſhall- have it. 
future Intereſt Vide Caſes in Eq. Temp. Lord Talbot 122. | 
i an Intereff, 16-35 feet ne td | | 1 ef 

tho” not ſo good as an Tatereſt in Poſſeſſion ; and it is and may be a Conſideration of Marriage, that tho' ſuch 
an Intereſt does not abſolutely veſt, yet it is carrying it too far to ſay it does not veſt at all, or fo az 
that it may not be tranſmiſſable. Per his Lordſbip, ibid. | | 


His Laras 3 % J. S. on his Marriage with M. ſettled his Eſtate to the U/ of 
ſaid, that the Hjz/elf for. Life, Remainder to his firſt and other Sons in Tail Male, 


2 Remainder to Truftees for one thouſand Years, Remainder 20 his Brother 


Daughters C, for Life, Remainder to the Heirs Male of his Body hereafter to be 


F ory of begotten, And then the Truſt of the Term was declared to be, that in 
ays, rome Caſe of no Iſſue Male of the Bodies of J. S. and M. begotten which 


Times they ſhould live to twenty-one, or be married, and have Iſſue, and that 


part pong 3g there ſhould be one or more Daughter or Daughters of the Bodies of 


raiſed in the the ſaid J. S. and M. that then ſuch. Daughter, if but one, ſhould 
Tarent Life- have 4000 J. for her Portion, and if two or more, 5000 /. equally to 


ime, and Ss : | 
wt 4 The be divided between them, payable at their Ages of twenty-one or 


not, waich Marriage, which ſhould firſt happen. And it one Davghter only, 


ſhews that the | - 
raiſing or not then ſhe to have 100 J. a Year Maintenance, payable half yearly ; 


raiſing muſt and if two or more, then the like Sum of 100 J. to be paid half 
2 bon yearly, in equal Shares, till their reſpective Portions ſhould be raiſed 
6 e EG and paid, And in Caſe of Nonpayment of the Portions, then the 
the Truſt. Truſtees, their Executors, &c, out of the Rents, &c. or by Mort- 


bat in this gage or Sale of the Premiſſes, or any Part thereof, during the Term, 


Caſe, all the þ p 2 s 
Contingencies were to raiſe and pay the ſeveral Portions before limited; provided, 


precedent © that if J. S. ſhould in his Life-time prefer them in Marriage with 


- — Portions equivalent to thoſe herein limited, or that after his Death the 


hare hap- Remainder Man ſhould upon their Marriage pay them Portions equi- 
pened, as valent, or that there ſhould be no Daughter or Daughters who ſhould 


that of not . : 5 | | 
ove Ig live to attain twenty-one, or be married, that then the Term ſhould 


| Male, (by ceaſe, M. died, living F. S. leaving no Iſſue Male, but only three 
realon of ll. Daughters, who were all unmarried (a). The Queſtion was, If the 


Death with- : T „ Tb oo 
out ſuch If. Portions were to be raiſed in J. S.'s Life-time. And Lord Chancellor 


ſue, which in decreed the Portions to be raiſed, with Intereſt, from M.'s Death, at 


es Cout'B which Time they firſt veſted. Eofe. 1734. Hebblethwaite and Cart- 


decreed a | 

total Failure wright, Caſes in Eq. Temp. Lord Talbot 31. 

of Iſſue Male 

between them), and alſo the Daughter's marrying or attaining twenty-one. That J. S.'s Death is made no Part 
of the Condition; and tho' the raiſing it out of the Rents and Profits cannot be done during J. S.'s Life, and 
that the Mortgage or Sale is to be during the Term, which is not to commence in Poſſeſſion till J. S. 's Death, 
yet they may be raiſed in J. S.'s Life time, it being no where faid, that the Portions ſhall not be raiſed till 
ſuch Time as the Term ſhould take Effect in Poſſeſhon. That indeed had there been no expreſs Authority 
given to the Truſtees to ſell or mortgage, there might have been ſome Difficulty, but now they may do either ; 
and that the Proviſo to make the Term void in Caſe J. S. in his Life time ſhould prefer the Daughters in 
Marriage with Portions equivalent, will not controul ſuch Power of the "Truſtees. And ſo decreed ut ſupra. 
Ibid. (a) So in the Original, but by what is faid by Lord Chancellor, ibid. P. 33. 
it appears that they were a/! married and twenty-one, 


* 


32. In a Settlement a Term was raiſed for Daughters Portions, 7. e. 
10,000 J. with a Proviſo, that if the Father by Deed or Will ſhould 
give or leave 19,000 J. to his ſaid Daughters, it ſhould be a Satisf: c- 
tion, The Father leaves Land to the Daughters of 10, ooo J. Value. 
This is no Satisfaction. Eaſt. 1734. Chaplin and Chaplin, 3 Will: 
Rep. 245. | | | | 

8 by Settlement after Marriage creates a Truſt Term of one 
hundred Years by Mortgage or Sale to raiſe 2000 J. for the Portion of 
each of his Daughters, provided they married with their Mother's 
Conſent, and directs a yearly Payment out of the Rents till they 
marry, and if any of them die before. Marriage with * 

| 4 | bes 


Fm 7 e 


Portion. e 


her Portion to ceaſe, and the Premiſſes to be exonerated thereof; and 
if it be raiſed, to be paid to ſuch Perſon to whom the Premiſſes ſhould 
belong. And by Will he creates another Truſt Term to raiſe by Sale 
or Mortgage 4520 J. whereof 2000.1. to be paid to each of his Daugh- 
ters in Augmentation of their Fortunes, ſubject to the Conditions 
in the Settlement. And by a Codicil (in Purſuance of a Power of 
Revocation) he creates another Truſt Term for the better raiſing of his 
Daughters Portions. A. dies. The Daughters married without Con- 
ſent, Tho this Proviſion is only in terrorem, and makes no Forfei- 
ture, yet upon the Huſbands applying to the Court for Payment of 
their Wives Portions, the Maſter of the Rolls ordered the ſame to be 
raiſed ; but that Propoſals be made before the Maſter as to the ſettling 
the Wives Fortunes, Mich. 10 Geo, 2. Hervey and Aſhton, Caſes in | 
Eg. Temp. Talbot 212, 3 3 
34. An Objection ariſing from double Portions, holds only where 
both Portions come from one and the ſame Perſon, Per Lord Chan- 
cellor, Trin. 1740. in the Caſe of Sir Robert Walpole and Lord Con- 
way, Barnard. Rep. in Chan. 156. | Ik 
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(5) Of veſted Poꝛtions. 


I;* Y a Marriage Settlement a Term for five hundred Years was bis Legi 
B created to raiſe 5000 J. for Daughters Portions, payable at obſerved that 


twenty-one or Marriage, Proviſo, that if any of the Daughters Equity had 


ſhould attain the Age of twenty-one, or marry in the Life of the Fa- N 8 4 | 


ther, then her Portion to be paid at the End of the Near after the Death a Daughter 
of the Father ; and with another Proviſo, that if any of the Daughters married in her 


ſhould die before her or their Portion or Portions became payable, and before 3 wag 
her or their Age of twenty-one or Marriage, ber or their Share or Shares Portion, but 
to go to the ſurviving Daughter or Daughters. There was Iflue by the 27 to de. 


Marriage one Son and three Daughters, A. B. and C. A. married, 8 


and had a larger Portion given her than was ſecured to her by the thereof, And 


Marriage Settlement, and ſo her Third of the 5000 J. was ſatisfied. 1 ff 


B. attained twenty-one, married, and died in the Father's Life-time, if any of the 
without Iſſue, and her Huſband adminiſtered. It was inſiſted by Talbot —_—_— 
Solicitor General, on the Behalf of the Huſband the Adminiſtrator T. 


one Years or 


that C. (who ſurvived both her Siſters) could not be intitled to B.'s Marriage, Sc. 


Share, becauſe B. attained twenty-one, and was married; whereas to ene 
5 : y Negative 
intitle C. to take, B. muſt have died under twenty-one, or before Words that 


Marriage ; that B.'s Share could not fink into the Land, becauſe the ſhe ſhould not 


ria 5 ö N be paid h 
Reaſon of that Conſtruction was for the Benefit of the Heir, in Pre- n 


ference to the Adminiſtrator of the deceaſed Daughter, where ſuch hen, but that 
Daughter died before twenty-one or Marriage, ſo that ſhe had no 33 
Occaſion for her Portion, no want of it to advance her in Mar- then in 40 
riaze, nor could ſhe diſpoſe of it by Deed or by any Act in her Life- 3 even 
time until her Age of twenty- one; whereas that Reaſon could not Grangfather 
hold in the preſent Caſe, B. having attained twenty-one, and being of ſuch 
married. That the Meaning of this Proviſo was a prudent Caution „. 4 
to prevent a Sale of the Reverſion of the Land limited to the Father, of che Egate 
in the Father's Life-time, which had been found by Experience to compriſed in 


diſtreſs and ruin Family Eſtates ; but that it was hard when the Term — oo Jong 


red Years 
was Term limited 


FER | | | 43 a 4 | to him for his 

Life, had been living, the Reverſion ſhould notwithitanding have been ſold for the raifing of this Portion. And 
his Lord/5ip decreed that the Huſband of B. ſhould have the third Part of the 5000 J. with Intereſt from the End 
of the Year after the Father's Death, to be taiſed by the Sale of a third Part of this Term; and if that is noi 
rn : TEAS ſufficient, 
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Portiour. 
„woas come into Poſſeſſion, that the Huſband who married this Daugh- 
ſufficient, then f And of * x 

in Caſe the ter ſhould have no Portion with her. And of this Opinion was Lord 
fon who was Chan, King. Hil. 1728. P etfield” $ Caſe,. 2 Will. Nep. 5 n beunk⸗ 

enant in | SN | NR e ee, e 

Tail, ſhould happen to die without Iſſue Male, and under twenty- one, the Huſband of B. ſhould: have Liberty 
to apply to the Court to be paid what remained due out of another Term, which was to ariſe by the Set- 
tlement on the Son's Death without Iſſue. Note; This was a Cauſe by Confent; Ibid. N N 


But wh 2. Land limited fo A. for Life, Remainder to B. his Wife for 
the Land was her Jointure, Remainder fo Truſtees to preſerve contingent Remain. 
| * tA. ders, Remainder to the firſt and every other Son of the Marriage in 
mainder o Tail Male, Remainder to Truſtees for a Term of Years, On Truſt that 

Truftees ro , there ſhould be no Son born in the Life-time of the Father, or after 


% ſhould be @ Son who [ould ß 
Remainder and there ſhould be Daughters of the Age of ſixteen, then to raiſe 60001, 
to B. for ber for their Fortunes, equally to be divided among ft them, with Benefit of 


Jeinture, 


Remainder OUr vivor ſhip 3 and if only one D aught ers then 4 e ſaid 60001. fo be fe's 
ro the fit at her Age of ſixteen, in Caſe either A. or his Wife ſhould be then dd. 
* or if both living, within fix Months after the Death of one of thn, 
riage in Tail, Provided, that at the Time of Failure of Iſſue Male of A. by his £4 
and for, He. Wife, there be no ſuch Daughter, or ſhall not after be born, or thall 


2 aa die before ſixteen, then the Term f to attend the Inheritance. A. had 


Truſtees for a Daughter, Plaintiff's Wife, who diec about twenty-two, living her 


8 Father and Mother, and the Mother dying afterwards without any 


there gend Son, Plaintiff; as Adminiſtrator of his Wife, brought his Bill for the 
7 {ue Portion. But it was diſmiſſed for the Fortune not being to ariſe but 
1 in Caſe there be no Son born of the Marriage, and that not being to 
Aculd attain be known till after the Death of the Hufband or Wife who had ſur- 
ee, vived the Plaintiff's Wife, the Portion muſt always be contingent 'till 
ried, and the Death of the Mother, and there being no Daughter living at that 
have fie, Time, nothing could ever veſt. Gadon and Sir Richard Raynes, Eaſt. 


then to raiſe 5 Geo. 2. Decreed with the Aſſiſtance of Lord Raymond and the 


* * 
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odd I. for 
Dougbtire Maſter of the Rolls, MS. Rep. | 
Portions, pay- 7 | | 7 e241 | 3 8 
able at 1 or Marriage; and if the Portions be not then paid, the Truſtees to raiſe them by Rents and 
Profits, or by Mortgage, &c. Provided, if the next in Remainder ſhould pay the Portions at the Days of Pay- 
mevyt before appointed, or if A. in his Life ſhould prefer his ſaid Daughters in Marriage with equal or greater 
Portions, then the Term to ceaſe. B. died firſt, and then 4, the Portions being unpaid ; and held that the 
Truſtees might upon the Death of B. without a Son have raiſed the Money out of the Rents, tho“ they could 
not ſell. And as to the Power that the Father had of diſcharging the Eſtate, by giving equal Portions in his 
Life, the Court held that was for the Father's Benefit; that after the Marriage of the Daughters, or their 
Arrival to twenty-one, the raiſing their Portions was not to be ſuſpended, the Term being veſted immedi- 
ately on the Death of B. And Intereſt was decreed them from that Time. Another Point was, that one 
Daughter married, and died before the Death of B. And the Queſtion was, Whether her Repreſentatives 
were intitled to a Snare of the 5000/7. But this was not determined. And the Lord Chancellor approved 
of the raiſing of the Money when the Children wanted it, without ſtaying for the Death of Tenant for 
Life; and faid, that tho' the Father bad it in his Power during Life to prefer his Daughters in Marriage, 
that was to de underſtood only of their firſt Marriage, and a ſecond not to be expected. id. And this 
ſeems to be the Caſe of Heblethwarte and Cartaurigbt. | 


(C) Poztions lapſed oz merged, et econr.. 
| LAINTIFF being a Suitor to Defendant's Daughter-in- 
Law, came to a Treaty with him; and the Defendant being 


2 Had Rep. 1, | P 

37. K 

acterd, and 1 a 
fays, Lord then poſſeſſed of the perſonal Eſtate that was left by his 
Chancellr Wife's former Huſband, a Share whereof. was due to Plaintiff's Wife, 


Oy the Plaintiff and Defendant entered into Articles, in which it was re- 
Caſe lately x | Cited, 
decreed here, 


where an Agreement was to Buy the W Portion to ſuch Perſon, as he ſhquld: appoint in theSpace of ſix 
Months, and he was in Conſideration. thereof to ſettle certain Lands, The Marriage took Effect, the, Wife 


* 


decreed 


died, and the fix Months elapſzd and no f erſon appointed to. receive. the Money ; and yet the Portion was 
„ 1 I F 


* _ 


c 


Portions. 653 


cited, that whereas the Defendant was to pay the Plaintiff 1000 J. for decreed to be 
the Wife's Marriage Portion, the Plaintiff covenanted to ſettle certain Pa „ 
Lands, Se. It fell out that the Share of the perſonul Eſtate which Ware, Without 
the Plaintift was intitled to was but 320 J. But it was decreed that mining his 
he ſhould pay the 1000 /. And per Cur', An Action of Covenant Se A ge. 
will lie upon this Recital. Whereupon it was infiſted, that the Plain- tlement ac- 
tiff ought to be diſmiſſed to Law, and bring his Action of Covenant. r 
But per Lord Chancellor, Where there is a Remedy at Law for one mat Bee 
Thing in a Bill which is complicated with other Matters which are 58: 

proper in Equity, there this Court will determine the whole Mat- 

ter. And altho' it was objected, That the Wife lived but fix Months, 

and that the Plaintiff was not able to have made the Settlement he 

agreed upon, and that 'the Wife had very bad Uſage from the Plain- 

tiff the Time ſhe lived with him, yet decreed ut ſupra, Trin. 1080. 

Graves and White, MS, Rep. 


2. J. S. married M. without her Father's Conſent. . Afterwards M.'s 10 this care 


Father by Articles agreed with J. S.'s Father to pay 1000 J. into Sir Jenathan 


Truſtees Hands to be laid out in the Purchaſe of Lands, to be ſettled 04s gre} yay 
to the Uſe of J. S. for Life, and then to bis Wife, Remainder to the here wh; 


| here th 
Iſſue of their Bodies. Before the Articles were executed, M. died ſans Hoſband's 


Ive, and J. S. brought his Bill for the Portion. And the Court de- Friends and 


creed Payment of the 1000/7, to J. S. it being the Wife's Portion Fro igrny wy 


and it appearing that a Settlement was made upon J. S. by his Father out 1500“. 


in Purſuance of the Articles. Trin. 1694. Harvey and Chamierlaine, 2 4 


2 Freem. Rep. 200. ſettled upon 

them and 
their Iſſue, and no Limitation over, and the Wife dying without Iſſue before the Money laid out (as in the 
above Caſe) the Portion was decreed to the Huſband by the Lord Jefferies. id. 


3. F.S. having mortgaged Part of his Eſtate to A. for one thou- 
ſand Years for ſecuring Coo J. ſettled his Eſtate upon bim/elf for Life, , 40. Hil. 
Remainder to B. bis Son, and the Heirs of his Body, Remainder ? 1700. 8 C. 


his own right Heirs; and afterwards made his Will, and thereby gave 727 2 , 
his Daughter C. 4000 J. for her Portion, if ſhe married with her Mo- of the Manor 


ther's Conſent, (otherwiſe but 1000 J.), to be paid at her Marrizge or of 2 more- 
Age of twenty-one, and appointed that the mortgaged Term ſhould be £8; 0.2 


| one thouſand 
kept on Foot for the better raiſing of the Legacies, C. dies at ſixteen, Years to 4. 


ber Mother took out Adminiſtration, and married the Plaintiff, and fer {<cvring 


f 3 6000/7. and 
afterwards tnade her Will, and thereof Plaintiff Executor, who alſo Intereſt; and 


adminiſtered to C. And the ſole Queſtion was, Whether Plaintiff afterwards by 


was intitled to the 4000 l. or any Part thereof, or, Whether the ſame Pac gut i 


was to fink for the Benefit of the Heir, C. dying between twenty-one to the Ute ef 
or Marriage? And Lord Keeper and his Honour both agreed that the % fr. 


4000 l. was funk for the Benefit of the Heir, it being by the Will to wp br yr 


be raiſed out of Land, inaſmuch as the Teſtator appointed the mort- ene er Bhs 
. 0 Win other Ke 
gaged Term to be kept on Foot for raiſing of this 4000 J. and that 1 


ſince Lord Pawlett's Caſe it had been the conſtant Practice of this Remainder 


Court, that where a Legacy or Portion by Will or Deed is appointed 7 & i= 


to be raiſed out of Lands, there, if the Party dies before it is payable, id _— 


it ſhall fink for the Benefit of the Heir. And the Court held that thef@ii Lands, 
altho' (in the preſent Caſe) the Mortgage Leaſe, out of which the n 


' Whig : Lands not 
4000 J. is to be raiſed, be but a Term for Years, yet it is not @ erm betore fer led 


in groſs, but 4. Term attendant upon the Inheritance (and ſuch a Term in edn, 
is not fortcited as a perſonal Eſtate or Chattel in groſs is) after tie vt 7 


and two other 
Debt, Persons, 
1 | Truſtees, and 
their Heirs, Upon Truſt by Sale, Se. to raiſe Money to pay his Debts, provided, that upon prying of the ie id 
TD fume /oould be kept on Foot for ſecuring his Davghter's Portion; and bis other Legacies and Debt 
or. II. (ag 8 D | | 
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fie Lands Debts. paid, and the Truſts performed; but if it had been a Term 
deviſed were in grofs, it had been a Chattel and perſonal Eſtate; but it is not ſo 
a en hete. And Lord Keeper held” that if this 4000 J. had been to have 
a N been paid out of the perſonal Eſtate, the Plaintiff could have had no 
thereby de- Tule to it, becauſe it is given upon a Contingency, vhich not hap= 
_ „ens peving in the Life-time of C. was never veſted in her, and ſo could 
400ò J. for not go to the Adminiſtrator, for ſhe never married, nor came to 
her Portion, twenty-One; and that this is a Condition precedent, and all one as if 
if ſhe mar- : . D h f . h Con , | : 77 
ried with the J. S. had ſaid, I my Daughter marry with Conſent of my Wife, J 
Conſent of give ber goool. Hil. 1700. Tate and Fettiplace, 2 Freem. Rep. 243. 
her Mother | 
and Truſtees, payable at twenty. one or Marriage, otherwiſe but 1000 /, and made his Wife Executrix, and died. 
The Daughter died about ſixteen. Afterwards the Mother married Plaintiff, and took out Adminiſtration to her 
Daughter, and hy Will made Plaintiff Execator and Deviſee of all, who by Virtue thereof pretended to be in:i- 
tled to a Moiety of the 40004. deviſed to the Daughter, and. alio to ſo much of the per/ona/ SPY J. S. as 
cbt not ſpecifically deviſid aabay (4), for that he had made Proviſion for Payment of his ts by his Lands, 
and had, as was pretended, directed E. who drew his Will, to give his perſonal Eſtate to his Wife; but that he 
had omitted to do, becauſe he thought that the making of her ſole Executrix was a Gift of it in Law, and had 
examined E. to that Purpoſe, {and whoſe Depoſition was allowed to be read), Plaintiff brought his Bill to have 
an Account of J. S.“ perſonal Eftate, and that he might have the Surplus of it ; and for a Meiety of the 40001, 
And the Infant Heir of J. S. brought a Croſs Bill againſt him Vor an Account of the real and perſonal Eftate of 
his Father, (his Mother having been the only acting Truſtee). The Creditors: brought their Bill e hne the Tru/t 
performed, and their Debts paid. An Account being directed, and the Maſter. having made his Report, Lord 
Somers, aſſiſted by his Honour, diſmiſſed the Bill as to the Plaintiff's Demands touching the Surplus of J. S.'s 
Eſtate, - but took farther Time to conſider of his Demand as to a Moiety of the 4000 dl. But before any 
Judgment was: given therein, the Seal was given to Sir N right, and on a Rehearing, Lord Keeper, aſſiſted 
with his Honcur, affirmed Lord Semers's Order as to the Demand of the perſonal Eſtate, and alſo diſmiſſed the 
Bill as to the Demand of a Moiety of the 4000 J. And this Diſmiſſion was affirmed in Dom. Proc, ibid. 142. 
——2 Vern. Rep. 416. S. C. and ſtates, that the Deviſe for Payment of Debts and Legacies was of ſame Leaſehold 
and perſonal Eſlate; and that on the Part of the Plaintiff it was endeavoured to di//ingui/h this Cauſe from that of 
Paaulet and Paxrrlet, Firſt, Becauſe that was by Deed, and this by Will. Secondly, There it was to be raiſed 
out of Land only, whereas here the perſonal Eſtate is liable as well. as the Land, and has been applied in Part to 
pay off the Mortgage that was on the Land. But Cur* beld it to be within the Reaſon of that Caſe.— 
Caſes in B. R. Temp. W. 3. 276. Hil. 1698. Yates and Fertiplace, S. C. but ſtates it thus : 4. ſeiſed of Lands in 
Fee, had Iſſue a Daughter, and by Will charged his Lands with 5090 J. for her Portion, payable at twenty one 
or Marriage; and dies. The Daughter dies at ſixteens (hx in the Original). The ſecond Huſband of the 
Paughter's Mother takes out Adminiſtration to the Daughter, and to the Mother his Wife. And the Queſtion 
was, If he ſhould have the 5000/7. or if it ſhould- be ſunk for the Benefit of the Heir? And Lord Somers 
decreed for the Heir; and held that in all Caſes where a Man charged à Sum certain to be paid, as bere, out 
of the real Eſtate, there, if the Perſon dies, the Money ſhall be ſunk for the Benefit of the Heir, But if a 
Man deviſes a pes ſonal Legacy, or a Sum, to be paid out of a Term for Years, and the Legatee dies before the 
Age, &c. the Executors or. Adminiſtrators of the Legatee ſhall have the Money, becauſe it was debitum in 
preſenti, tho" ſolvendum in futuro. Ibid. | (a) Note; In 2 Freem.. Rep. 243. nothing 


is ſaid of the Deviſe being of a perſonal Thing, but reſts it wholly upon the Lands deviſed, and the keeping on 
Foot the mortgaged Term. | | bY _ 


4. The Reaſon why a Legacy or Portion charged upon Land hall 
fink into the Eſtate for the Benefit of the Heir, where the Party 
dies before it becomes payable, and that not to do ſo when it is 
charged upon the perſonal Eſtate, is, becauſe the Heir is more favoured 
at Law and in Equity than an Executor or Aaminiſtrator ; and becauſe 

the Heir ts looked upon to be the Stay and Support of the Family; when 
an Executor is ſometimes à mere Stranger toit. Per Lord Keep. Wright, 
Hil. 1700. in the Cafe of Yate and Fettiplace, 2 Freem. Rep, 244. 

5. Where a Child's Portion zs. 0 be raiſed out of a Truſt Eflate, 
created by a voluntary Family Settlement, with. a Power of. Revocation, 
and the Child dies unmarried and inteftate before his Father, Equity 
will never raiſe the Portion, but it muſt fink into the Eſtate, 1702. 

Warbu: ton ahd Warburton, Vin. Abr. Tit. Portions, (I) Ca. 8. 

6. By a Marriage Settlement, a Term is created for raiſing 400 /. 
apiece. for younger Children, by Rents, &c. or & Mortgage or Sale 
of the Term, to be paid within a: Year's Time after the Father's Death, 
with Intereſt at 51. per Cent. from his Death till paid. There were 
three Daughters and a Son, and one of the Daughters dies after the 
Father, but within a Year after bis Death. Her Mother takes out 

Adminiſtration, and brings this Bill againſt the Truſtees and the Heir at 
zo Law, to have the 400/, raiſed and paid, with Intereſt, And per Lord 
I Chan. 


© -_ 
— 
E 


alter the Father's Death, if they had thonght fit, but the Children could 
ncht Have demanded it till after the Year; *twas not abſolutely due upon 
the Commeneement of the Term, becauſe there was a Whole Year rp 
given for the raiſing of it; and that therefore fince one of the Daugh- . «+ 
ters is dead within the Year, and before ſuch Time as ſhe could have 7 in 
demanded-it, in Favour to the Heir, and for the Benefit of his Inhe- 

ritance, the Caſes have all gone this Way, that ſach Portions ſhould ad 


fink; and not be raiſed at all (a). And decreed accordingly. Hil. 1709. (%) But as is 
Tournay and Tournay,' Prec. in Chan. 290. the other 


f | | . 8 : Children (who 
were alſo Plaintiffs) an. Account was decreed to be taken of the Rents and Profits of the Term, and their Por- 
tions to be forthwith raiſed and paid by Sale or Mortgage. 151. 


- 7. A Term of nindty-nine Years was raiſed" to ſecure» Daughters 
Portions; the Truſt thereof is declared to be, that if the Huſband 

ſhould. die without Heirs Male of his Body by M. and leaving a Dargh- 

ter or Daughters, that then ſuch Daughter or Daughters ſhould have e 
3ooo l. if but one, but if more, 3000 l. amongſt them, payable at their 
Ages of twenty-one or Marriage, with a Proviſo, that if the Huſband 

ſhould” not have any Daughter by M. living at bis Death, then the 
Term to ceaſe. The Huſband had no Iſſue Male by M. but had a 

Daughter E. who attains twenty-one, and marries the Plaintiff, and 

has Iiſue by him. M. dies, and E. dies in her Father's Life-trme, and 

then the Father dies. And Plaintiff, having adminiſtered to B. his 
Wife, brings a Bill for this Portion. But Lord Chan. Couper held 
that he was not intitled to his Wife's Portion (5), Hil. 1717. Min- ( por by 
grave and Palgrave, 1 Will. Rep. 4-1. the dieſe 
RR IT TRE ITED | 5 2 n ords the 
Truſt of the Term never ariſes, that being to commence upon a Condition precedent, (vix.) if the Fathey 
Poult” dir meitbout Heir Male, and leaving a Daughter or Daaghtert, which canhot be intended having had a 
Daughter, but leaving a Daughter; and the Father leaving no Daughter at his Death, the Truſt of the Term 
does not ariſe. That the Proviſo determines the Term itſelf by not having a Daughter living at his Death, 
2nd "that if-the Term! be determined at Law by the enpreſs Proviſion of the Parties, it would be very ſtrange 
for Equity to revive it. That the Intention of the Settlement might be and probably was, that this Term 
ſhould ceaſe, and that no Portion ſhould ever, in ſuch Caſe, be raiſed for the Benefit of an Executor or Admini- 
ſtrator, after the Daughter's Death, for whoſe perſonal Adwantage this might be deſigned ; but in Caſe of her 
Death in the Life of the Father, the Intent of the Parties might be, to prefer the Heir of the Family (who in 
this Caſe was the Defendant, a 8on by an after-taken Wife) before any Executor or Adminiſtrator of a de- 
ceaſed Dauglter, Per Lord Chancellor, ibid. o 

8. Part of Lands charged with 400 l. Portion are deviſed to the 

Party to whom the Portion is payable; altho' the Lands deviſed are 

more than the Portion, yet it is no Extinguiſhment of the Charge. 


Fob: 28, 172 5. Ruſhout and Ruſpout, Vin. Abr. Tit. Portions, (I) Ca. 1 1. 
9. J. S. being ſeiſed in Fee of a conſiderable Eſtate, and having no His Lo4%ip 
hildren, covenanted to ſuffer a Recovery of all his Lands to the Þ*14 that tho? 


Uſe of bimſelf” for Life, then to bis Wife for Life, then to the Tſue of Gr" 
their Bodies, and for want of ſuch Iſſue, In Truſt for his Siſter A. 12,000 /. 
for her {ole and ſeparate. Dſe, during Life, and after her Death if E. be w* 9 
er Huſband ſhould furvive ber, to permit bim to receive the clear yet that the 
"early Sum , looo I. during his Life, and afterwards to D. (cldeft 5 3 
Son of faid E. and A.) for Life, Remainder to his firſt, &c. Sons, e the fri, 
with ike Remainders to T. and all the other Sons of ſaid E. and A. and that in 
Provided alſo, that it ſrall' and may be lawful to and fer the ſaid A. Cale the fri 


| de N \ „ does not 
with the Conſent of the ſaid E. her Huſband, and for the ſaid E. her take Efeg, 

Yurviving, from Time to Time,” by Sale, Mortgage, or otherwiſe charg- "= the ſe- 

ing the Premiſſes, to raiſe and ſecure ſuch Sums of Money (not exceed- prevail, 
: bs : ng whereby F. S. 

Thy "Oe 128 . 8 | | made a cer- 
tain direct Charge of 3000 “/ for each Daughter, and 2000 J. for each younger ene aden n Provition (as 
there is in the firſt Clauſe) that the whole ſhould not amount to more than I 2,000 /. at-by the firſt Clauſe 
. nn lach 


4 


656 | _ Portions, 


* 


ſuch Children Ing in the whole the Sum of ie, ooo l.) as the ſaid A. notwithſtanding 
only can be ber Coverture; ſhall, with the Conſent in Writing of the ſaid Huſband, 
confdered #* think fits and for tbe ſaid E. len jurujng,\ an be Hall think fit, for the 
any Share Maintenante and Portion any of, the Children of them the. [ard E. 
under the and A. born or to be born. And if the ſaid E. and A. bis Foe, or 
p dere Ii. the Survivor of them, 0% not appoint in. what Proportion ſuch their 
ving at the Children ſhall be provided for, then all the Parties to theſe Preſents are 
. agreed that 2000 1. apiece ſhall be raiſed and payable to each uch 
no Appoint- hunger Sons, and 30001, apiece for tbe Daugbrers: f the ſaid E. 
ment having and A. And if there ſhall be but one Daughter, then _booo l. for ſucb 
veer mate, only Daughter, at their Ages of twenty-one, with Intereſt for the ſaid ſe- 
upon the ſe- vera Sums after the Rate of 5 l. per Cent. for their ſeveral and re- 
je ny pg ſpective Maintenances until their reſpective Portions ſhall become faya- 
direct Charge ble; and Juch Maintenance to begin from the, Time that ſball be ab- 
vpon the pointed by the ſaid E. and A. his Wife, or the Survivor of. them; and 
— * in Caſe no ſuch Appointment, then from the Death of the Survivor , 
for each Son, them, the ſaid E. and A. bis Wife, Then comes this. Proviſo, that 
_— M any of the younger Children die before their reſpefiwe Shares become 
Daughter Payable, then the Share of ſuch Child ſo dying ſhall, be equally divided 
That tho the among the ſurviving Children. J. S. died ſoon after: without Jſue, and 
Paymens t then in 1722 E. died, leaving 1/ue. by A. his Wife four younger Sons, 
twenty one, and two Daughters G. and H. which laſt died an Infant ſoon after 
yet no certain her Father's Death; and in 1734 the Motber died, having never 
Intereſt veſted 1 | g a 
in any of the charged the Lands with the. 12, ol. or | any. other Sum for the Chil- 
Children until rens Proviſion, not given any Direction in ubat Manner or Pro- 
my yer portion they ſhould be provided for. Some of the Children attained 
altho' ſome of their Age of twenty-one in her Life-time;". Lord .Chancelior decreed 
2 . — the whole 12,000 J. to be raiſed, and Intereſt from the Mother's 
twenty one in Death only. Hil. 1735. Rolt and, Rolt, Caſes in Eg. Temp. Lord 
their Mother's Talbot 89. „ 6 „ „%, Sefer 15418) dt Lap „igt - i Gef hn ances, 
ife time, 91 oa vd Mahi e e enen I 2 „ 3 
5 ingent until the Survivor's Death, no | | ime 

c 


3 Will. Reb. 10, F. S. being poſſeſſed of a conſiderable real and perſonal Eſtate, 
k - 52 deviſes thus, (viz.) 1 give and begueath unto my Daughter M. at 
ſtates it ac- ber Age of twenty-one, or Day of Marriage, which ſhall fin hap- 
Pants} ow pen, the Sum of 25001. and my Will and Meaning is, that if my 
Talker D. Son A. ſhould die without Iſſue Male of his Body then living, or 
cree was af. ©* nohich may afterwards be born, that then my ſaid Daughter ſhould 
2 > *© have and receive at her Age of twenty-one, or Day of Marriage, 
1735, win obich ſhall firſt bappen, the farther Sum of 35001. over and above 
Cots. * the ſaid Sum of 2 500 l. But in Caſe the Contingency of my ſaid 
«© Son's dying may not happen before the ſaid Age of my Daughter, or 

* her Day of Marriage, that then ſhe ſhall receive and be paid the 

Sum of 3500/. whenever it might after happen.” Then the Teſta- 

tor deviſes his real Eſtate to his Son in. Tail, and for want of ſucb Tſſue, 
Remainder to his Brother in Fee; and then ſays, And my Will and 
Meaning is, that the Lands and Premiſſes hereby deviſed ſhall be 

* liable to and chargeable with the Payment of the ſaid Sum of 3 500 l. 

© qohenever it ſhall become due and payable ;” and directs, that in Caſe 

of Failure of Tue of his Son, his Daughter, her Heirs or Aſſigns, ſhould 

join in a Surrender of ſome Copybold Lands. to the Uſe of. his Brother, 

| otherwiſe the Legacy of 35001. to be void. The Daughter marries, 

having attained her Age of twenty-one, and dies in her Brother's Life- 

time, leaving the Plaintiff her Huſband, who adminiſtered to her, and 

then her- Brother dies without Iſſue Male. And the Queſtion was, 

. S . 4 0  wowges «- - + VWs 2 - ow WES = 6 , ö CL Whether 
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perſons! ERate being deficient? And Wöether it was ſuch an Intereſt" 
in the Daughter as ſhould go to her Admithifiriter? An D ban. 


one; and that all three had hap ened; oy at, raiſed 1735, this 

bl ſtill; the“ he has not lived to Decree was 

; . 0 2 affirmed 11 
receive it, yet the Contipgency having, happened, it muſt go to ber Pan- ed. 
Huſband, who, is her Repreſentative,, ang who may well be thought bid -7. 


to have married in Contemplation of, this additional Fortune of 3 500. 1 Jul Abr. 


5 . | II e Eg. 172 Ning. 
tho; depending upon a Contingency ; and decreed accord”. Trin, 1735. and Withers,” » 
King and Withers, Caſes in Eg. Temp, Lord T; albot 117. 1s not S. C. 


comes into 


J. S. Death, for and towards his. Maintenance until the Portion be 4 are to ariſe 
ail, Foſſeſſion, 


k Exception, 
Chancellor thought that this 1100 J. muſt be conſidered as a Portion, as appears 


as it moved from the Father, and was intended by him as a E. Tower 
F. WE" I . ; 3 ' e's 1 5 kay! H- 
for bis Child. The Term and Truſt are not to ariſe 'till the Father's 


#09 uo N. een ; S combe's Caſe, 
Death, but no particular Time is limited for Payment of the 1100 J. 2 Fern. 760. 


but barely within fix Years after J. S.'s Death, and not made payable where the 


a - n : f Words were 
to him, his Executors and Adminiſtrators, but barely to him, with a from and after 


Proviſo, that from J. S.“ Death 51. per Cent. all be raiſed for and the Com- 


towards bis Maintenance, which looks like an Intent to poſtpone the of he Term, 


veſting till *c S.“. Death, ſince the 5 J. per Cent, for and towards his and therefore 
Maintenance can never be raiſed. by them to that Purpoſe, when he died te Portion 


s ; : rr 0 bl 
in. J. S. s Life-time. This fr Act which the Truftees are to do, viz, Sins So Ty 
that of providing for his Maintenance, neceſſarily ſuppoſes him living Life of the 


at F. S. s Death, and where the Intereſt is contingent, as here it is, it * 
is moſt conformable to Reaſon to conſider the Principal as contingent Term not 


likewiſe; and ſhould the Conſtruction be otherwiſe, the Term by the being yer 


; | . 2 A | com d, 
expreſs Words of the Truſt can never ceaſe, it being to endure ſor but Nos the 


and towards his Maintenance until the Portion be paid unto him, which Court enabled 
it can never be, ſince he died in J. S.'s Lifetime; and his Lordſhip 38 
thought the whole contingent, Principal as well as Intereſt, and that raiſe Money 
the Portion muſt fink for the Benefit of the Owner of the Eſtate ; upon the In- 


and ſo diſmiſſed the Bill. Eaſt. 1736. Bradley and Povel, Caſes in CY 


Eq. Ti emp. Lord Talbot 193. which was to 
SEL ACT conſider it in 
ſome Sort as already veſted ; ſo in that of Broome and Berkeley, 1 Vol. Abr. Eg. Ca. 340. notwithſtanding 
the Portions were decreed not to be raiſed immediately, yet they were confidered as tranſmiſſable Intereſts ; 
the ſame in King. and M ithers, in Dom. Proc', In all theſe Caſes the Limitation was, that the Portions ſhould 
be paid them at ſuch a Time, as upon Marriage, or at ſuch an Age, and the Intent of the Parties was plain 
that upon either of theſe Contingencies | happening the Child ſhould be intitled to the Portion, altho' it was 
contingent, ſince a contingent Intereſt is tranſiniſſable, and a future Proviſion may avell be looked upon as a Con- 

fideration for Marriage. Per Lord Chan. Talbot, ibid. 194, 195. 


12, In general where Land is charged for Payment of Portions, 
and the Legatee dies before the Time of Payment, the Legacy ſhall 
not be raiſed, but fink for the Benefit of the Eſtate. But where 
Portions are directed by a Will to be raiſed and paid within two Years 
after. the Death of the Teſtator, and a Daughter ſurvives theſe two 

Vor, II, | | 
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Portions: 
55 Years, ere dies, this i is not within the aboye et Rule, bu 
had ſhe died within the two Years it had been . Per Por 


ker. J. who fat for Loxd Chan, Harduicke, Bah 11 740. in the Caſe 
f 1 Wine een in . 89. = n ol 


© Poztions and P2oviſions for cbm, fa- 
voured in Equity, 


. . N a Marriage Settlement there was 4 Term for raifings 1 er 
Of 2. Oy. . « Daughter, bit it was ſo ſhort that: the ordinary Profits of 
and Offley, is „ ile Tabds Gul not raife above half the Sum; but there was 4 Coal 
w! S.P.. Mine in the Land, whith was open at the Father's Death, which tte 
A Court ordered: ſhould be wrought, and the Truſtees to have Power to 
make Soughs and Drains in at other the Lands of the Heir, as Need 
1 ſhbuld require, ſo as it were one in an orderly Manner, ſo that the 
"Miter might be raiſed,” And Lord Commiſſioner Hutchins ſaid, that 
in ſuch Caſe where the uſual Profits of the Land will not raiſe the 
Money appointed within the Time, this Court may order Timber to 
be felled off the Land to make it up. Vin. 1691. Offley and Offer, 
Prec. in Cban. 26, 27. 
26240)! A., Moher placed out upon Bonds 4% a Pather in the Nis of « 
"Child, ſhall be looked upon to be towards a Proviſion for ſuch Child. 
Feb. 14, 1706. Parker and Lamb, Vin. Abr. Tit. Portions, (L) Ca. 4. 
3. A Father upon his Son's Marriage ſettles Lands, which he co- 
venants to be 800. per Anmm, and reſetved Power to himſelf to 
charge 1200 J. for his younger Children. He charges the Eftate with 
bool. only, and dies. The Son objected to the Payment of the 600. 
i becauſe the Value of the Lands was dgfective, being only boo l. a Near, 
which ought to be made 800 J. a Year before the Charge ſhould take 
2 Effect. But decreed that the Money was well charged, the Father 
having only charged a Moiety of the 1200 J. and in Cafe there were 
2 Deficiency, he ought to ſue for Satisfaction out of his Father's 
(a) In another Eſtate for the Breach of Covenant. Jan. 12 5.70 1712. Ormſbey and 
Ms. it 6 Dodwell, Vin. Abr. Tit. Portions, * C4. 7 
1 wed ay 4. The Intereſt of 500 J. was ſettled to be paid to 75 Wife for Life, 
then the Principal and Fatereft to Truſtees, to be paid to ſuch Daughter 
or Daughters as ſhall be- begotten on the Body © the Wife, Share and 
Share Hap but if the Habana ſhould die without any Daughters, 
then the Money was to be paid to the Wife. At the Time of ma- 
king this Settlement there was a Daughter, and the Huſband died 
without any other Daughter. Iuſiſted that this Daughter was intitled 
to nothing under this Settlement, becauſe being in eſſe at the Time 
when it was made, ſhe was not within the Words of the Settlement, 
which run in the future Tenſe, which tall be begotten upon the 
Body of the Wife, Share and Share alike. But Lord Chan, Parker 
declared that this was to put the moſt abſurd Interpretation upon a 
Settlement that could be ſuppoſed, viz. that Parents ſhoald' be ſolici- 
tous for Children in embrio and unborn, and take no Care of a Child 
in eſſe. That the Futurity meant by the Settloment did not relate io 
'the Time of the Birth of the Daughters, but to the Death of the 
Huſband, at which Time all the Daughters then in Being, that were 
the Offspring of the Coverture, became intitled to the Money by this 
Settlement. Eaſt. 4 Geo. 1. Slingſby and, Lucass Rep. 397. 
5. What is — paid towards a Portion (hall be firſt applied to 
diſcharge the Intereſt of ſuch Portions. Feb. 17, 1724. Lord Kingfland 
and ny Tyrconnel, Vin. Mr. Tit. Portions, (L) Ca. 8. P. 454. 
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(4) Ok the guns Evectivivn of d NINE —cübere Equity 
will aid or ſupply a defeitive' Execution of a Power ; — 


And in what Cafes Equity will decree a Power unexe- 
cuted ta be execute. we” 
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(A) Ot the right Exetution.(@) of a Power ;— eee, 
here Equity will ald or ſupply a defective Ji 4e, 
Execution of a Power; And in what Caſes =)" 


and A. makes 


SEaultv wilt decree a Power une xecuted 180 be « general wil 


of his perſo- 

executed. n „A, 1 2. J cus a. ens "ad is 
TEA) the 400 J. was 
not an ned veſted i in him, his Will ſhall not amount to an Ex .cutiots of br power; neither can parol 
Evidence be permitted to ſhew his Intention to execute. it, nor will quity ſuppl y it as a deſective Execution 
in Favour of Volunteers, tho” otherwiſe there will not be Aſſets to pay Legacies. Moulton and Hutchinſon (b), 
MS. Rep. A Power to, ,makes Leaſes under Hand and Seal. They were ſealed, but not ſigned, by 
reaſon of the Gout., Not well executed. Blockwil// and Aſeatt (e), MS. Rep. If A. covenants under a 
Power to limit ſeveral Eſtates, being of particular Value in [Jointure, and there is no Covenant that they are 
or ſhall continue of Ichat Value, or to make up the Value, it ſeems any Defe& in Value ſhall vot be ſupplied. 
MS. Mf. 2-11 (6) Sony. What Term and Year. F : (e) Bore What Term apd Year. 
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1. 1 Ns Marr iage Settlement was a Proviſo, that the Baron by Deed 


— 


— 
| hs 
* 4 * v 


%s 


or Will might limit any of the Lands (except thoſe in Join- 

ture) to ſuch Perſons and. for ſuch Eſtates as he ſhould think 
fit for. raiſing 500 l. apiece for younger Children, to be paid at ſuch 
Times and in ſuch Manner as he by Deed or Will hould declare, and 
coyenanted to do ſo accordingly, The Baron died, leaving ſeveral 
vopnger Children of the Marriage, but made no Appointment, tho 
tome Lands not ſettled in Jointure were limited to the Baron for Life, 
and after ta. the » Iſſue Male of bis own Body, with Remainder over; 
yet it was decreed that it was a Charge on the Land, and bound the 
Iſſue in Tail; and the 500 J. was. ordered to be raiſed for each of the 
younger Children immediately. Note; The Covenant in this Cafe was 
looked upon as an Execution of the Appointment in Purſuance of the 1 
Powers. Cited as the Caſe of Dr. Sarth and Lady Blankfrey, 1695. Wo 
Vide Gilb. Rep, in Eq. 166, 167. 9 

24 A. Tenant for Life, DD LS to his firſt and other Sons in Tail, * 2 Rep. | 

Remainder to B. for Life, Remainder to his firſt and other Sons in Tail, 2: N — . 
Remainder 70 C. with a Power to B. after 'A.'s Death without Iſſue the Caſe of 
to make a Jointure. B. marries in the Life of A. and before Mar- Lac e 


and Eari 
rigge covenants to make a Jointure, and to execute this Power when be Gear. 4 


ſoould.” come into Poſſeſſion. A. dies without 1ſue Male, and B. fur-- 
vives, but dies without making a Jointure, or executing this Power. 
B. 's Widow brought a Bill againſt! C. to have a Jointure made, becaufe 

B. 
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B. ſurviving A. he might have executed this Power, and bad cove- 

nanted ſo to do; and decreed accord. Cited as 195 7 the Rolls 

1709, i the/Caſe, of - Alford 4nd Alfo 2 9 Gi 167. 
1 Pol. Abr. 3. JT. by Will gives * rſonal E to ſ Gy oh 0 TWife 


Ep. P. 216. with the Conſent of his Truſtees, ſhould direct, and the Wife takes 


Ce pF mg upon her to diſpoſe of it by fe Will without any ſuch Conſent. 


S. C. but not Pex Lord Chancellor (after ; Toys Ek U conſider of it) This is a 
8. F. void Diſpofition, and the T ator, as to that, muſt be ſaid to die in- 


teſtate ab initio; and ordered a Diſtribution accordingly Mich. 118 


Suppan and Hornfoy;- HFreri in Chan. 42415110 iN as WH (2 
A general Power to raiſe Daughters . reſtrained by a per- 
tieular Proviſo. Feb. 16, 1718. Fane and Duke of Dron/ore, Vin. 

Fe Abr. Tit. Powers, (A. * 2.) U. 3. P. Ae. 7 Jt Ft 72 

Vide 1 Fol. „ 57 A. Settlement i is, dir to on with a owes to 
"Wa 185 3 a Jointure of a 1 0 of the eee. A. before the Scitle- 
ment made by the Truſtees to him makes a Jointure of more than a 
Moiety of the Premiſſes. And per Lord Chan. Parker, here neither 
is nor can be any Jointure, for as yet A. his no legal Eſtate Hitt the 
- Truſtees convey to bim, and until he has an Eſtate he can paſs none; 
and therefore his Lordſhip ſaid, he could take!ng Notice of this equi lo- 
ble Appointment, nor can it properly come in Qusſtion at this Time, 
not being to take Effect till after A. 8 n perhaps NEVET. will, 
as he may ſurvive his Wife, Hi. 17 19.5 B ackborn and Eb, I LE ill 

Rep. 604. ; 
* A Feme, before her Marriage W J. o did the his . 
| -- convey ber Eſtate to Truſtees 20 ſuch Uſes and for ſuch Purpoſes as ſhe 
- ſhould by Deed or Will, or by, eny "Writing in the Nature e Will, 
appoint. Lord Chan. Macclesfield. doubted if a Will, - atteſted. by. two 
Witneſſes only, would be a good Appointment, ' becauſe when a 
Power is given to appoint the Uſes of Lands by Deed or Will, the 
(a) Via mag. Will muſt be intended (4) ſuch an one as is proper for the Difpoſition | 
of Land, and conſequently ſhould be ſubſcribed by three Witneſſes in 


Wa 4 
2 22 the Preſence of the Teſtatrix according to the Statute of Fraugs; 5 ar; 


258. this is within all the Inconveniencies that this Statute intended to 
vent; and the other Words, in the Nature of a Will, mean the 3 
as a Will, which muſt therefore be ſubſcribed by Witnefſes in the 


Preſence of the Teſtatrix. Mich. 1721. Longford and Bie, 1 Ill. 
Rep. 740, 741. 

. If 4. has a Power to charge Lands by Writing under his Hind 
atteſted by three Witneſſes, with 7000 J. for Childrens Portions, ' and 
he (in Fear of ſudden Death, and being abſent from home, and ſo 
not being able to have a Sight of the Deed where this Power was 
contained) by a Paper atteſted by two Witneſſes charges it with 8000/. 
it is good as to the 7000 J. Eaſt. 8 Geo, Citcs Parker and Parker. 
Vide Gilb. Rep. in Eq, 168. 

Lucas's Rep. 8. J. S. by Virtue of his Fathe!'s Will was Tenant for Life, with 
403. Ko Power to make a Jointure of 500 J. per Annum, ſo as ſuch Wife 
And per Lorg brought a Portion equivalent to ſuch Jointare, X S. on his Marriage 
Chancellor, with M. and previous thereto, by Articles in Conſideration of the 
— Ry do Marriage, and 10,000 J. Marriage Portion, covenants on Requeſt, Sc. 
Arnum M. according to the Power given to him. by the ſaid Will, or otherwiſe, 
has —_y to ſettle Lands of the Value of 500 J. per Annum upon the ſaid M. 
„ his intended Wife, for 428 as her Jointure. The e takes 
vourable Caſe; . Effect, 
there can be | 


no Queſtion whether, tho' there may from whence, ſhe ought to have it. His Lordſhip ſaid the Judges were 


of Opinion, that the Marriage Articles entered into by J. S. together” with the Deed A Settlement drawn by 
his 


— 
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Power. 
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Effect, and 7. S. being requeſted to make a 


56 
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Ee „ 4s a « - 
Ew A 


— 1 


, f FJornture of 7 be 500 . PET his Direction 
Annum purſuunt to the Power, did accordingly direct the Jointure to in Pot uance 
be made, and Lands were ſet apart for that Purpoſe of 5001, a Year ot the Aru. 


n 5 7 cles, was ſuch 
within the Power, and the Draught of the Jointure was drawn. and 1 


ingroſſed, but F. S. dies ſuddenly before it was executed, without of the Power 
Ifſue Male, leaving A. his only Daughter (the Wife of B.) Executi ix 3 
and reſiduary Legatee; and the Eſtate came to C. the Remainder his Father as 
Man, by Virtue of the ſaid Will. M. brought her Bill for a ſpe- * g- 4 
cifick Performance of the Articles againſt the ſaid A. and B. her 2 
Huſband, and C. the Remainder Man, Lord Chancellor Macclesfield was decreed 
conceived M. ought to be relieved, ſhe claiming under a valuable 1 


, : s have for her 
Confideration, but whether againſt the Remainder Man or out of the Jointure the 


perſonal Eſtate of J. S. remained a Queſtion with his Lordſhip, and {nds men, 


therefore he defired to be attended with Precedents ; and afterwards 3 
on a ſecond Hearing, and after great Debate, bis Lordſhip being affiſted Settlement. 

by his Honour and the Barons Gilbert and Price, decreed that the —— 
Remainder Man ſhould during his Life confirm and make good the 2-4. 597. (but 


Jointure. 16 May 1724. Counteſs Dowager , Coventry and William ſbould be 


Earl of Coventry and Sir William Carey et Ux', 2 Will. Rep. 222 woe) * . 
to 233. | | | | Chan. Xing, 
Hil. 1731. 


thus: J. S. on his Marriage with M. (J. S. being but Tenant for Life, with a Power to make a Jointure of Lands 
not exceeding 500 J. per Annum on any Wife he ſhould marry) covenanted in Conſideration of the intended Mar- 
riage, that He or his Heirs would after the Marriage, according to the Power given him by his Father's Will, 
or otherwiſe, ſettle Lands of 500 J. per Annum on his Wife for her Jointure ; and it being in Proof that J. S. 
directed his Steward to look over his Rent Rolls for a fit Parcel of the Eſtate to make good the Jointure, and 
2fterwards the Jointure Deed was drawn and ingroſſed, but not executed; tho' this depended only on a Covenant, 
yet the Jointure of Land being the chief Thing in View, the Decree was, that the Land ſhould be ſettled, and 
the Covenant vrt made good out of the perſonal Eſtate id. 625. S. C. cited per Lord Chan. Xing, 
Trin. 1731. who ſaid, that this Caſe being adjudged upon ſolemn Debate, and with the Aſſiſtance of the 
Judges, is a great Authority, and to be obſerved by him; and that from thence it may be inferred, that 
whatever is in the Power of the Perſon covenanting to do, provided the Covenant be for a valuable Conſidera- 


tion, Equity ought to look upon as done, and ſupply the Want of Circumſtances againſt a Remainder Man. 
Maxims in Equity at the End, S. C. reported ———G/b. Eg. Rep. 160. S. C.———1 Pol. Abr. Eg. 349. 


Ca. 19. 8. C. but it being a very particular Caſe, I have here inſerted it. 


9. FJ. S. and M. his Wife by Deed of 18 Jan. 1698 covenanted to 
levy a Fine of ſeveral Manors, &c. being M.'s Inheritance, of the yearly 
Value of 1200 J. the Uſes of which Fine were declared to be to A. 
and B. and the Survivor of them, and Executors, Cc. of ſuch Survivor, 
for one thouſand Years, In Truſt to rare 25001. for the Benefit of J. S. 
and after the Determination of that Eſtate, 7o the Uſe of J. S. fer Lije, 
without Impeachment of Waſte, with Remainder to Truſtees, to pre- 
ſerve, -&c. with Remainder to M. for Life, without Impeachment, 8c. 
Remainder to the Iſſue of the Marriage, Remainder to the Iſſue of M. 
by any after-taken Huſband, Remainder in Default of ſuch Iſſue to J. S. 
and his Heirs for ever. Provided, that if M. ſhould die in the Life-time 
of J. S. and there ſhall be no Iſue of her Body by him lawfully begotten, 
or to. be begotten, at the Time of ſuch her Deceaſe, that then and in that 
Caſe it ſhall be lawful for the ſaid M. at any Time or Times during her 
natural Life, by any Deed or Deeds in Writing, or by her laſt Will and 
Teftament in Writing, or any Writing purporting her laſt Will and Teſta- 
ment, the ſame to be reſpectively atteſted by three or more credible Mit- 
neſſes, to charge.all and every the ſaid Manors, &c. or any Part or Parts 
thereof, with any Sum or Sums of Money not exceeding 10001, in the 
whole; to be paid to ſuch Perſon or Perſons, and at ſuch Days and Times, 
and in ſuch Manner as the ſaid M. ſhall by ſuch Deed, &c. from Time 
to Time appoint ; and by the ſame Deed or Deeds, &c. for that Purpoſe, 
to limit or appoint any Term or Number of Years of and in the ſaid Ma- 
nor, &c. or any Part thereof, to any Perſon or Perſons whatſoever, re- 

Vor, II. 8 F deemable 
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deemable and to become void on Payment of ſueb Sums of Money as ſhall 
be thereon charged or appointed, not exceeding. 1000 l. ſe as ſuch Sums of 


Money Je not payable till the End of ſix Kalendar Months next after the 


Deceaſe of D. any Thing to the contrary, &c. Provided. alſo, that if 
ſaid J. S. ſhall happen to die, and M. ſhall bim ſur vive, and there ſhall 
be no Iſue of this Marriage living at the Death of M. theh in ſuch Caſe 
it ſhall be lawful for the ſaid M. at any Time or Times during her Life, 


| by any Deed (ut ſupra) to charge the ſaid Manors with any Sum. not 


exceeding 2000 l. And then goes on as in the other Proviſo, only 
ſays 2000 J. inſtead of 1000/. A Fine was accordingly levied, and by 
Indenture of the 17 July 1703 inter ſaid M. of the one Part, and TJ. N. 
of the other Part, reciting the ſaid Deed of the 18 Jan. 1698, and 
the ſaid Powers for M. to charge the Eſtate with 10004. in Caſe ſhe 
died before J. S. and with 2090 J. in Caſe ſhe ſurvived him; and 
in Conſideration of 150/. ſaid M. purſuant to the faid two ſeveral 
Proviſoes, did thereby charge all and every the ſaid Manors, &c. in 
Manner following, (viz.) That in Cafe ſaid M. ſhould die in the Life- 
time of F. S. and there ſhould be no Iſſue of her Body by the ſaid 
J. S. lawfully begotten, Cc. living at the Time of ſuch her Deceaſe, 
then ſhe did thereby charge all and every the ſaid Manors with 1000/1, 
and ſhe did thereby direct and appoint the ſaid 1000 J. to be paid to 
ſaid T. N. or his Aſſigns, in Manner following, (viz.) 500 l. on the 
firſt Day after the End of fix Kalendar Months next after the Deceaſe 
of the ſaid D. and 5001. Refidue of the 1000 l. on the Day next fol- 
lowing the ſaid firfi Day, both which Payments to be made at or in the 
Guildhall of the City of Exeter between the Hours of Two and Six of 
the Clock in the Afternoon of the ſame reſpective Days, and M. did fer 
that Purpoſe limit and appoint the tuo thouſand Years Term of and in 
the ſaid Manor to the ſaid T. N. his Executors, Adminiſtrators and 
Aſſigns, the ſaid Term to commence and begin immediately from and 
after ſuch Death of the ſaid M. nevertheleſs redeemable and to become 
void on Payment of the 1000 l. in Manner as aforeſaid; and if the ſaid 


J. S. ſhould happen to die, and the ſaid M. ſhould ſurvive him, and that 


there ſhould be no Tſue of the Body of the ſaid M. by the ſaid J. S. law- 


fully begotten, &c. living at the Time of the Deceaſe of ber the ſaid M. 


then in ſuch Caſe the ſaid M. did thereby charge the ſaid Manors, &c. 
with the Sum of 20001. and did thereby direct and appoint the ſaid 20001; 
to be paid ts the ſaid T. N. or his Aſſigns, in Manner following (to wit) 
10001. Part thereof, on the firſt Day after the End of fix Kalendar 
Months next after the Deceaſe of ſaid D. and 10001. Reſidue of the ſaid 
2000 l. n the Day next following the ſaid firſt Day, both which laſt 
mentioned Payments to be made in the Guildhall, &c. between, &c. 
ut ſupra, And the ſaid M. for that Purpoſe did thereby limit and 
appoint the ſaid Term of two thouſand Years of and in the ſaid Manor, 
&c. to the ſaid T. N. his Executors, Adminiſirators and Aſſigns, the 
faid laſt mentioned Term to commence and begin immediately from and 
after the Death of ſaid J. S. nevertheleſs redeemable and to become void 
on Payment of the ſaid 20001. in Manner as aforeſaid ; which ſaid 
Deed was executed by M. and atteſted by fix credible Witneſſes. D. died 
in the Life-time of F. S. and then J. S. died, after whoſe Death M. 
brought her Bill againſt V. N. Heir at Law, and Executor of ſaid 
T. N. to be relieved againſt the Aſſignment of her Intereſt in the ſaid 
two Powers, offering to pay the ſaid 1 50 J. and Intereſt to this Time. 
And V. N. brought his Croſs Bill againſt M. to eſtabliſh the ſaid 
Aſſignment, and to have the Benefit of it as to the 2000 J. Upon 
Hearing ef the Cauſes,” Lord Chancellor directed that as to N.'s De- 


I mand 


* 
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63 
mand of 2000 l. under the Deed of 17 July 1703, that a Caſe ſhould 
be made on the ſaid Deeds of the 18 Jan. 1698 and of the 17 July 

1703, and that the ſame ſhould be laid before the Judges of B. R. for 

their Opinion upon theſe Queſtions, Firſt, Whether the Deed of the 

17 July 170; be a good Execution of the Power by M. to raiſe the 

ſaid 2000 J. Secondly, Suppoſing it to be a good Execution then when 

the ſaid 2000 J. is to be raiſed. The Judges (a) were of Opinion, (a) wiz. Lord 
that the Deed of 17 July 1703 was a good Execution of the Power guet Juſtice 
to raiſe the 2000 J. and that the ſame ought to be raiſed upon the Ak. Reynolds 
Death of J. S. Sclater and Travell, Vin. Abr. Tit. Authority, (G) and Frohn J. 
Ca. 8. P. 427, but has no Date. | 

10. The Huſband, Tenant for Life, has a Power to make a Join- His Honour 
ture on his Wife by Deed under his Hand and Seal. The Huſband obſerved, that 
heving a Wife for whom he had made no Proviſion, and being in the Previn for 
Ie of Man, by his laſt Vill under bis Hand and Seal deviſed Part of a Wife who | 
his Lands within his Power to his Wife for her Life. His Honour _ ee, de. 
held this a good Proviſion, and the egal Eſtate being in Truſtees, whe he 
they- were decreed to convey an Eſtate to the Widow for her Life in fame Reaſon 
the Lands deviſed to her by her Huſband's Will. Mich. 1728. Tollet for d Cen 
and Tollet 3 Will. Rep. 489. 8 | | | | not beſore 
and that as a Court of Equity would, had this, been the Caſe of a Copyhold deviſed, have Wer lcd che War? 
of a Surrender, ſo where there is a deſective Execution of a Power, be it either for Payment of Debts or 
Proviſion for a Wife, or Children unprovided for, he ſaid he would equally ſupply a Defe& of this Nature. That 
the Difference is betwixt a Nonexecution and a defefive Execution of a Power ; the latter will always be aided 
in Equity under the Circumſtances mentioned, it being the Duty of every. Man to pay his Debts, and an 
Huſband or Father to rein for his Wife or Child. But this Court will not help the Nonexecution of a 


Power, fince it is againſt the Nature of a Power which is left to the free Will and Election of the Party whe- 
ther to execute or not, for which Reaſon Equity will not ſay be ſhall execute it, or do that for him which 


he does not think fit to do himſelf. 137d. 490. 


11. Baron and Feme ſeiſed in Fee, in Right of the Feme, by Deed His 1,1 * 
and Fine ſettled the Premiſſes to the Uſe of the Baron and Feme for ſaid, that tho 
their Lives, Remainder to Truſtees, to preſerve, &c. Remainder 70 de himſelf 


their firſt, &c. Son in Tail Male ſucceſſively, Remainder to their pe 
Daughters in Tail general, Remainder 10 the Huſband and Wife, and Will of the 
their Heirs, with a Power to the Huſband at any Time during the gr 8 
joint I. ives of him and his Wife, by his laſt Will, or any Writing pur- tor ſhould 
porting to be his laſt Will under his Hand and Seal, atteſted by three acknowledge, 


or more credible Witneſſes (if be ſhould die before his Wife without be H. ad 


any Iſſue between them then living) to charge the Premiſſes with any the Witnciſes 


J | | oc | ”- ſhould ſub- 
Sum or Sums not exceeding 20001. 10 be paid to fach Perſons and in ö 


uch Proportions as he ſhould appornt, with the like Power to the Wife Preſence of 
if ſhe ſhould die without Iflue in the Life of her Huſband, There the Teltator, 
was no Iſſue of the Marriage, and the Huſband by his laſt Will atteſled 8 ber 
by three Witneſſes, but not ſealed, reciting his Power, diſpoſed of the be reſerved 


2000 J. Two of the Witneſſes to the Will ſwore, that the Will was 13 


figned by the Teſtator in the Preſence of all the three Witneſſes; but and after ba- 
the third ſwore, that the Teſtator having written and ſigned the Will ving beard 


Defendant's 


before, called for the Witneſſes and declared that Writing to be his Coanſel, his 
laſt Will, and that all the three Witneſſes were then preſent and ſub- Lor9#ip ſaid, 


ſcribed their Names in his Preſence, King C. for the Satisfaction of WIE > 


both Parties, and as it was a Matter of Law, referred it to the Judges good one, 
of B. R. and they determined (upon Argument) that the Will was void and ſo a goed 
as a Charge for want of being ſealed. Hil. 1728. Dormer et al' and — 2 2 That 


| a ; Wark | ; e Power 
Thurland et al', 2 Will. Rep. po to 511. was in the 
e Keck „ 1 0, 1 
Firſt, In reſpect of the Huſband, who could make. a Will, and Secondly, In reſpect of the Wife, auh could not 
make a N il, but only a Writing purporting to be a Will; but for the SatisfaQtion, &c., referred it ut ſupra. 
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Power. 


+ 12. 20 Nov. 1711 1 J. S. and M. his Wife were admitted to the Cc. 
pyhold Premiſſes in Queſtion, Habendum to them two, and to the Heirs 
of J. S. In Sept. 1717 F. S. and M. ſurrendered theſe Copyhold Pre- 
milles to the Uſe of the Wife for Life, and afterwards to ſuch Uſes ag 
ſhe by any Writing or by her laſt Will, atteſted by three Witneſtes, ſhould 
appoint. M. by a Writing, furporting to be ber laſt Will, and atteſted 
by three Witneſſes, gave, deviſed, limited and appointed the Premiſſes 
to her Daughter in Tail, nien. to her Brother in Fee. After- 
wards M. ſurviving J. S. (he being attainted of Treaſon and executed) 
on her Marriage with à ſecond Huſband, by Deed or Writing, atteſted 
by r Witneſſes only, covenanted to ſurrender the Premiſſes fo the Uſe 


of her intended Huſband and herſelf, and the Heirs of the intended Huſ. 

band, who covenanted within twelve Months to ſettle an Annuity or 
| Rent-charge of 3ol. per Annum on M. for Life. The Marriage tc ok 
Effect, and M. Ned within the Year; The Huſband brought his Bill 


againſt the Infant Daughter of M. by her „irt Huſband, to compel 
her to perform her Mother's Covenant. Lord Chan. King ſaid, that 


theſe Articles being for a valuable Conſideration, (via.) that of Mar- 
riage, tho not in Strictneſs purſuant to the Power, yet he would ſupply 


the Want of Circumſtances in the ſame Manner as he would the Went 


of a Surrender; otherwiſe Had the Agreement been voluntary. Ard 
decreed the Plaintiff, to enjoy i, and the Dapghter (when "of, Age) to 
convey, unleſs ſhe ſhews Cauſe to the contrary within fix Months after 
ſhe attains twenty-one. . N.. Cotter and Layer, 2 Will. Rep. 
62 62 ein Ul; bl = 

: 13. jd Eſtate (int al\i is s deviſed to 7. $. fin Life, with Power to make 
a Jointure (when in Poffefſion)'of 100 J. per Aunum for every 1000 J 
which any Wife ſhould bring as a Marriage Portion, and ſo for more, 
more, Sc. The Jointure to be for the Wife's Life, and to commence 
and take Effect from the Death of the Hiſband, with the like Power 
for, every Tenant for Life. J. S. previous to his Marriage with N. 
by Articles, reciting the Power, and thereby in Confideration: of do. 
leſt M. by her Father's Will, covenanted to ſettle within a- Month 
after the Marriage 800 J. per Annum Jointure on M. for her Life, and 
alſo to make an additional Jointure of 100 /, per Annum for every 
1000 J. which he ſhould receive, or be intitled by Virtue of M. 's Fa- 
ther's Will, and ſo in Proportion for any leſſer Sum than 100 J. M. 
being then an Infant, the Articles were ſigned by her and her Guar- 
dians, The Marriage took Effect, and within a Month a Jointure cf 
200 l. per Annum was ſettled on M. for her Life. Afterwards J. . 
received 1500 J. more, and made a further Settlement of 1 50 J. JS. 
died without Iſſue. Deſendant, the next Remainder Man, entered 
upon ſuch Part of the Eſtate as was not comprehended in the Join- 


ture, M. being by her Father's Will, intitled, together with her Siſter, 


to a Moiety of the Surplus of his perſonal Eſtate, and likewiſe by the 


Will of her Mother having a Right to ſome Lands in Fee-fimple in 
Ireland. And F. S. dying much indebted, it was prayed by the Cre- 
ditors Bill that they might have the Benefit of M.'s Share of her Fa- 
ther's and Mother s Eſtate, and in Lieu and Recompence thereof ſhe 


might have an additional Jointure made to her after the Rate of col. 


per Aunum for every, 1000 J. which they ſhould recover out of her 


Eſtate, towards Payment of their Demands, And M.'s Bill was, that 


ſhe might have ſuch an additional Jointure made to her purſuant to 
. $.'s Covenant, but in Caſe ſhe could not, then that no Part of her 
ſtate ſhould be taken from her by the Aid of E quity, unleſs ſhe 


| had the Recompence which it was agreed ſhe mould have by her 


Marriage 


A r — 4 _ 


Marriage Articles, vig. after the Rate of 1004, per Annum for every 
1000 l. ſhe ſhauld bring. The only Queſtion. of Diiculey ſeemed: to 
be, how far the Power, given by the Will for every Tenant for Life 
to make a Joiutute, and the Covenant by J. S. to make a Jointure. of 
1001. per Annum for every 10001, which M. his Wife ſhould bring, in 
regard it was not executed by J. S. in his Life- time, could bind the De- 
fendant the Remainder Man. And per Lord Chan. King, the Inten- 
tion of this Power is to enable every Tenant for Life under the Will to 
ſettle a Jointure after the Rate of 100 J. per Annum for every 10007. 
Sc. That accordingly M. has had a Jointure of 800 4. per Annum 
for 8000 J. and 1 50 l. per Annum for 15001. which ſhe has brought ; 
and is not , appearing that ſhe, brought any further Portion to J. S. 
he did not ſee ſhe could be intitled to any additional Jointure, That 
it was not reaſonable that the Eſtate for Life of the Defendant, or of 
any other of the fubſequent Remainder Men (who in no Sort claimed 
under F. S.) ſhould be bound or affected by F.S.'s Covenant for making 
a Joiature, any further than the original Power warrants, which is to 
ſettle 1001. per Annum for every 10001, &c. ſuch Wife ſhould bring 
her Huſband, That the Eſtate of the Teſtator ſo carefully ſettled 
ought not to be incumbered with Jointures to take Effect upon remote 
Contingencies, or Poſſibilities of further Portions coming in, when it 
does not appear what they are, or when, or whether they will ever 
come in. On the other hand his Lordſbip did not think it reaſonable 
that J. S. 's Creditors ſhould have any Benefit of the Reſidue of M. “s 
Foriune, if ever that ſhould be recovered, in regard ſhe cannot have 
the Recompence in Conſideration whereof it was agreed by the Arti- 
cles that ſhe ſhould part with it. And decteed her therefore to keep 
ſuch Overplus of her Eſtate to herſelf, without having any additional 
Jointure out of the Teſtator's Eſtate. Micb. 1731. Holt and Holt, 
2 Will. Rep. 648. Ne | neee, | 
14. A Power aroſe upon a Settlement made with the Approbation 
of Truſtees by a Perſon during his Infancy, and confirmed by Act of 
Parliament. By the Settlement a Power was reſerved of charging 
divers Lands at any Time during his Life with 3000 J. He borrowed 
this Sum of A. and having executed his Power while an Infant, died 
ſoon after he came of Age. Plaintiff his Son brought his Bill to redeem 
on Payment of the principal Sum borrowed; but the Court decreed a 
Redemption on the common Terms of Payment of Principal, Intereſt 
and Coſts, becauſe here was a Power given to him to raiſe Money, 
and immediately to give Security, which was actually done; and altho' 
(p<rhaps) Dad he been of Age at that Time, he ſhould have been 
obliged to keep down the Intereſt duting his Life ; yet being an In- 
fant at the Time intended for the Execution of this Power, and there- 
fore not capable of making his Perſon liable to any Part of the Engage- 
ment, the Land muſt, from the Neceſſity of the Thing, have ſtood 
engaged for Intereſt as well as Principal, or it had been impoſſible for 
him during his Infancy to have raiſed any Money at all which the Na- 
ture of the Tranſactions required. Per his Honour, Hil. 1731. in te 
Caſe of Evelin and Evelin et econt'. Cites it as the Caſe of Lord Kill. (a) 2 Sat 


murry and Dr. Gery, out of 2 Salk. 538 (a). Vide 2 Will. Rep. 603 (6). e 


and reports it Ea. 12 Au. Vide 1 Vol. Abr. Eg. 341. Ca. 4. (6) 603 in the Original, but ſhould be P. 67m. 


15. H. T. Tenant for Life, with Power to make Leaſes for Years His thn 
determinable on three Lives, &c, Remainder to T. T. his Son, for ſaid, that one 
| — N Life of the Leaſes 

| 11 | 2 | » claimed by 
the Plaintiff is only an Agreement that the Covenantee ſhould enjoy, whereas the Cvenant is to make goed 
; Ie” to be made by the Mortgage, and not Agreements for 888 c. Lord Chancellor ſaid, that as to the 
ey G4; 29; 8 | to 
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might have made ſome Difference in che. Mantum, yet, I think: 
Ich muſt hate bad ſomething; tho tis not neveſſary; now to deter: 
mind that Matter. The Reaſonableneſs of ſuch Executions may come 
under the Conſideration of the Court, where the Power has been re- 
 gularly rſued in the Terms of it, or where the Application is made 
to ape a deftective Execution of it; but theres no Oceaſion to enter 
into that nowy, becauſe this Power is not followed; but if it were to 
be determined, the Proviſion of Lord Felliat would be a Matter very 
to be conſidered; for if a Father has a Power to appoint the 
. whole to one, and the reſt are ſufficiently provided for otherwiſe, I 


chould think it a great Stretch to ſet ſuch an Appointment aſide for 


ity only, if it was reaſonable for the Father ſo do do, there- 
2 1'ſhould ſend that Matter to a Maſter to enquire whether there 
was any ſuch. Proviſion from Lord Folliat ior. not. hers to the 1 Vern, 
353, 414. it is incorrectly reported, and in the other Caſes the — 
given to the Party was rictly purſued, and then tho' the Appointment 
directed more to be paid to one than the other, yet if that was done 


bn reaſonable Grounds, what Power could this Court have to controul 


- the Diſpoſition? So Sir Jeſeph Fekyl/'s Decree: was, confirmed; Eaſt. 
8 Ges. 2. Mearey and Walkeri et al, MS. ease udn, Caſe, 


1 Co. 175. 4. 177. 4. 


9 


ö 


17. Where there is a Sum of Money provided for younger Children, 


and one of the younger Children becomes eldeſt, he ſhall have no Part 


of this Money; but where the Money was by a, private Act of Par- 
liament appointed to be among A. 8. and 9 1 them). and 4. 


_ afterwards! becomes eldeſt, he is capable of an Appointment, in his 
| Favour. Eaſt. 173 5. Jernyn and Fellows, Caſis in Eg. T, emp. Lord 
Talbot 93. 


18. it a Feme Covert aſſigns ber perſonal Eſtate i in Truſt, — 7 a 
Power to appoint 1 50 J. to whom ſhe thinks proper; when the 
Power is executed, the Money veſts in the Appointee, as if it had 
never been compriſed i in the original Truſt. Mich. 9 Geo. 2. Manal 
et al and Price, at the Rolls, MS. Rep. 

19. In this Caſe was great Variety of Queſtions, and amoheſt others 
theſe following: A. upon his Marriage covenanted, that his Eſtate 
ſhould be chargeable with 1000 J. for the Benefit of younger Chil- 
dren; and his Wife having an Eſtate of her own, the and her Huſ- 
band after Marriage levied a Fine of it, and the Uſes declared were, 
that A. and his Wife ſhould have a Power by any Deed: or Writing 
under their Hands and Seals, or the Survivor, by his or her laſt Will, 
to appoint and divide the Eſtate among their younger Children in ſuch 
Proportions as they or the Survivor | ſhould think proper. A, ſurvi- 
ved, and by his Will gave his Daughter (who was the only younger 
Child) 3 oo J. which he declared ſhould be in Lieu and in full Sa- 
tisfation of the 1000 J. covenanted to be raiſed out of his own 
Eſtate, and charged the 3000 J. upon his Wife's Eſtate, intending 


| thereby to execute his Power. Upon this two Points were made, 


Firſt, If this was a good Execution of the Power. Secondly, If the 


Covenant upon the Marriage Settlement was diſcharged. It was 


urged, that this was a naked Power, and ought to be executed in 


the very Terms of it, and was compared to a Condition, which muſt 


be ſtrictly performed. But reſolved -per Lord Chan, Hardwicke, 


: Gas the Power was in Subſtance, well executed, It is true the direct 
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der of the Dorm are * pure mY whe Intent, and Debign _ 


It is admitted that, the Father might have appointed Part 
of 18. Eſtate to be ſold, and the Money raiſed by ſuch Sale, and 
what is done is exactly the fame Thing; this Court may order a; 
Sale. It is the ſame to the Heir or Remainder Man which Way 
the Child is to be provided for, only that giving a Portion of the 
Eſtate. jtſelf might be a Means to tear it to Pieces; whereas now 
the Ellate will be kept entire, and it is better for the Daughter, 
and perhaps thought ſo by the Teſtator, that ſhe ſhould have a 
Sum of Money than a ſmall Eſtate z and tho the Will may not 
enure as a good Execution of the Power in Strictneſs, yet within 
the Meaning and Deſign of it, it is a+ good Charge for the young 
Lady's Benefit; and xk Caſe of Thwaytes and Dye, 2 Vern; 80. is a 
very ftropg one to this Purpoſe; but ſtill I think this will not dif- 
charge the Covenant: Where a Gift is to diſcharge a former Debt, 
| ſomething ſhould move from the Giver, but here the whole is to ariſe 


out. of by Wife's Eftate ; and therefore to ſatisfy the Father's Cove- | 
nant, this Declaration is entirely void; —— as an Intention was 


only to give his Daughter 3000 J. and it does not appear ſhe was to 
have any Thing more, I think only 2000 J. ought to be raiſed upon 
the Wife's Eſtate, and the other 1000 J. out of As own Eſtate. And 


Lord Hardwicke, at Lincoln's Inn Hall, MS, Rep. 


29, Ez H. Tenant for Life, and M. bis wg Son, Sr Man | 
in Tail of Landi of goo l. Value, in 1715 joined in a Settlement (a) a) Without ' 


on the Marriage of M. whereby Part of the Lands were agreed to be v. 


to the .Uſe. of E. H. oor Life, Remainder as to the other Part to M. 2 


or Liſe, Remainder in that Part which,” was to M. to the Wife for — 
Tail; K that if C. the Wife of E. H. ſhould die in his Life- in 1679. Vids 
time, and be ſhould marry any other Wife,” that then and ſo often E. H. 5 


might ettle; much, of the Premiſſes as nl roger be of 1 yearly-V, alue 74 


iſe, Remainder, in the whole to the firſt and everygther Son of. M. in 


ood i per Annum 1 0 2 ornture ani 


& *2 x © 


—— a Vear for the od Uſe of J. dan the Covetture, and after 
the Deceaſe of E. H. to raiſe 300 J. per Annum for the Benefit of J. 
during her Life, for a Jointure} and upon this farther Truſt to permit 
the Owner of the Premiſſes to receive the Reſidue of the Profits. In 
September following, ſubſequent to the Marriage, another Deed was made 
by E. H. of the ſame Premiſſes, and to the ſame Truſtees, in like Man- 
ner during the Life of J. to ſecure to her another Annuity of 300 J. 
fer Annum, In 1731 E. H. made another Deed, reciting the ſaid ſe- 
veral Deeds, whereby the ſame Premiſſes were conveyed to the fame 
Truſtees, In Truſt to raiſe 100“. per Annum for the ſeparate Uſe of 
* during the Coverture, and after E. H. s Deceaſe to raiſe an Annuity 


it was decreed accordingly. 8 Dec. 1738. Roberts and Dixall, before 


a+ —— -—S<> 


uffering a 


of 6001. per Aunum for her Life, by way of Jointure. And it was 


declared that the above recited Indenture was made to ſecure the ſaid 
Sum of 600 J. during the Coverture for her ſeparate Maintenance, and 
after E. H. s Deceaſe to ſecure to her a Sum not exceeding 600 L per 
Annum, according to the Power reſerved to E. H. by the Indenture 
of 1715. E. H. died, J. ſurvived him, and thereupon ſhe brought 
her Bill againſt M. and the Truſtees, to have the Benefit of the 600 /. 
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ee rented 1 Her: by the laſt mentioned 7 Deed. e Go: 
gellor ſaid,” that the Execution of the Power by the Deed in 1 

was voi both in Lhw and Equity; and decteed that it be 10 
to the Mafter, to ſet out ſo mach of the Lands *comptiſed in the 
Settlement of 1725 as ſhould be ſufficient to make the Plaintiff a 


Jointure of Lands of 600 J. per Annum. Eat. 1740. Harvey and 
Harvey, Barnard. Rep. in Chan. 103 to 109. This IIvcres Ws, af- 
firmed on a Rehearing. '- 1519. | (- 

His Lare 21. In aiding defective Executions bf Deeds in PI of a Wife 


* wo cs or Children, it has been never required that thoſe Deeds ſhould be 


had been laid founded on any valuable Conſideration in the ſtrict dehſe of the Word, 


n but the Deeds being in order to make a Proviſion for a Wife of Chil- 
20h comes int dre, has been thought to be ſufficient, fer hig 'Lordſhip'; and his 


Equity to have Lordſhip further ſaid, as this is the general | Doctrine, o Was it not 
Za f for the prior Deeds "that have been in the above Caſe of Harvey 


a defeFive 


Execution of « and Harvey, it is one of the ſtrongeſt that can come before this Court 
e, s, for Relief, becauſe fur want bf a common Recovery to dock the Tntiit 
von for them, Under the original Settlement, in 1679, Plaintiff the Widow! could have 
muſt be a 1Vife ho Title at Law to have the Benefit of her Jointure, and by that Means 
3 was abſolutely forced to come into this Court for Relief; and where 
dd for. is a that. is the Caſe, that the whole Eſtate over which the Power is exa- 
wrong Rule. euted is merely an equitable Eſtate, there being an abſolute Volunteer 


. 14 is no Objection againſt the Party's 8 having the Affiſtance of this Court 
it has been to füpply the Pefect of a Deed ; for the Fitate bein merely am equita- 
1 ble Eftate, obliges this Court to make a Determination concerning it; 
that the Zi and, where that is the Caſe, the Party's being a meer Volunteer is — 


bend exFather Ofjetidn to the having a defeQive Execution of à Power ſuppfie 


9 — Wich d exerciſed over ith an equitable Eftate. Buff. 174 0: th 
Caſe of Hal vc and Harvey, Er Rep. 7h Chin. 110, 117. a 
Ghild — > ded: for V f 1 | | 


= e and the Conrt will uot examing whether the. Proviſion, made. 855 ſoitable Pros. 
— 1 24K cave it to the uſhand or Father to judge when they ſhall be. luffclebtip — 9. for; 
and was the Court to enter rw; for of that Sort, it muſt examine into ſuch Circumſtances of Familles 
e d. ee ord — lr them jn yg ey ery wage 
vid r, an co as conſi t on the 
other Hand, ae e ne id ke de nt e rovided pt in ſuch 
a Condition as is not-fit for their State or Quality; te Relief waere & fuffeient Proviſion has not 
been made, but has never relieved by reaſon of 12 it; and tho it has been {aig that no Caſe can 
be cited for that. Purpoſe, yet the Counteſs of E. Caſe, cited in 1 Chan. Cafes 264. con dicts that 
Aſſertion (5). Per Lord Chancellor, Cal. 1740. in. the Caſe of Harvey and Harvey, upon à Rehearing, 
Barnard. Rep. * 23K; <1 ry (B) . 
Decree bail be arched bs but the Deere cul not be font Lid. 


22. If a Power reſerved over a legal Eſlate is executed deteclcl 
at firſt, ſuch a Power may be executed over again, and the laſt Exc- 
cution ſhall ſtand, becauſe the firſt is a mere Nullity. Per Lord Chan- 


cellor, ws 1749 in . Wb and Ane, ibid. 111. 
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ng the Revocation and Extini 
gulſhment of a Power. 


$ ach, makes a Leaſe for ninety-ninie Yours, ta Tiuft fi His Ter gi, 9 

. . raiſing 600 60001. Jar his Children, with a Power to Welte it wirbt took this Bie. 9 
tbe Conſent of his Lady and three of her Friends. Afterwards he hatt ing * 1 
Occaſion for Money, prevails with his Lady and the other three, to con? ferves ſuch a 
ſent to a Revocation, which they did, ſo far as to charge it th 2000 J. Power with * 
which Fa S. borrowed of A. 264 chen to be ſubject to the firſt Charge. . 1 
Afterwards NS. s Lady died. This being ſettled upon her for het eint his own Re- _ 
ture, the Jointure Settlement took Notice of this Power and the r or * 1 
vocation, and the Mortgage to A. but it did not appear "either & the ſuppoſes 8. 1 
Mortgage to A, or by the Jointure Deed, whether or no this Revocatioh at his Com- bl 


, Conte 


war fetal or ur. \ Lord Chancellor. wer? that this Settlement ſhould not ill be from: E 
ba, Beld freudulept with 25 17 4 of 27 Elig. becauſe this Was not aulas within 1 
an abſolute Power in S. he muſt pou the Conſent of His Lady 1. A 15 2 4 
and the other three, Ach. 93. Lord Sn; 3 Caſe, | 2 Freen. 1 1 
. ET 


3 who eannot be ſuppoſed to conſent but upon: very good 8 ther it will not be frax- 
—— And he cited Bennet; Caſe, 19 Jac, where it was adj 225 that a Grant of an Anhuſty, with a 


ided he { A good, hin the $ 
a Cſs Lb. Tube Fal. this if ro 2 che. Payment of ito a þ 


Senne 


2 3 e 9 Settlement, math N of Ire ond 1 ok 88 | 
* 1 new' Les, in the, Preſexcs ef tas or more Wi 0 3 and he Saen 
evoked; and limited nem Uſes by bis Will, in oh reſence. of tw P 0M. Fr 

Witneſſes. And decreed by Lor Chancellor to 725 enough; 9 1 7225 
he Appointing three Witneſſes was only that there — . de Clear . F 77 4 


Proof that it was done; and here it was clear enough, tho here were . 1. 


nl two Witneſſes. Hil. 3689.. Anon, 2 Freem. Rep." 63. 

3. Lands were te Truſtees or ſuch, Lees _ NI. pull 3 Friem. Rep 
lirect, limit and appoint. M voluntarily by Writing under her Hand 563 * 155 
and Seal limited the Uſes to the Flainciff, and (ſhe being a Feme Co- cher and Curris „ 
vert) the Deed was kept in her's or Huſband's Hands. ' Afterwards and Sir Ri- 4 
he deſtroyed this Deed, and limited the Uſes to the Defendant. And 24 44: 3 
here was no. PRE. N pocabien reſerced in the Deed to the Plajq- e l 

tiff. And the Queſtion Was, ther Ie was Id bound by the firſt 8 
Aan that it was not in het Power to alter it? And Lord. 
Chancellor ſaid, that tho' this was a Caſe of Value, yet there was no 
Difficulty in it; for when the Power was once executed by Deed, 

there being no Power reſerved by that Deed to revoke or alter it, a 
ſubſequent Limitation by another Deed will be void; for the! firſt Deed O's e 
and the laſt Will always take Place. But otherwiſe it is if the Limi- | 
tation be by Will; for there the Party may make his Will roties quoties, 


and the laſt ſhall take Place (a). Mich, 1680. Auen. MS, Rep. + 60 If a Powe 
ſl 

Limit a Truſt by Deed or Will, if it be once limited by Deed, it can never afterwards be altered ; 4 bor 157 

being of Ws own Nature vevocable and alterable, it may be-revoked.or altered as the Party pleaſeth, 

u are gberrned by the Ruler of Law, tho" the Execution of them is compellab eply in hig Court ; but if tg 

'Fower reſerves to limit by Deed be from Time to Time, then he may Gs Tevake, de urine. 


J. J. S. ſettles great Part of bis Eſtate upon A. with a Power of 
Revocation by Deed or Will, to be executed in the Preſence of fi Mit- | 


neſſes, three wheredf to be Peers, and or Tender of 6 d. About fix 
Years afterwards he makes his Will, atteſted by fi Witneſſes, but none 


N 


— —ͤ ͤ— = rea ng 


4 


* them Fo 5 gives Fo Eſtate to B. and no Te 5 was made of 7 
| the 6 d. It was agreed that this was not a /egal Revocation, becauſe 
tlis 'Circtmſtgnces wete not por fut according to dhe Pope % there 
being no Peers Witneſſes to the Will, nor, any Tender made of the 
6 d. And Lord Keeper, aſſiſtèd by the two Chef uſtices and Baron 
eee delivered their Opinions for A, and that the Deed of cttle. 
F f ow 1 was not revoked. b the Will * in Law nr 'Eq dity: 1 
de e 2 and Mich. 1693. Putcheſi of - Aibemarie and The E 


4 Freem. Rep. 121. „ 


5. Lands fettled to 11. U of A's Wifz Kr her Lie, — 
10 B. in Tail, &c. with 4 Power for A. and his Wife" ts revoke the 


© Uſes, an limit others.” A. having ; Qccafrotr” for Money to (purchaſe a 
= 12 8 5 with Þ; WE fe 7 Join with 
"Fu rtue 4 the af: 170 4 Promi "It . be repa 


"1 0 Pen 22 Tit. VE; PF b. 29 6 Ca. +550 
had per lard 6. F. S. by Settlement was Tenant * a N 5 ir be 
Chancellor, | Hou fo lon g Wiorg: Remaindet to Zruftees. daring the Life f J. S. &c. 


San . = Reina + over; With Power to charge the Lands with diners Sums 
Teer) one. of Maney. F. W and We. Tf and the Remainder Mag id Tail 
Elate az a join in ſuffering a Recovery, and declare the Uſes. the reof,. v, to th 
Power to . Uſe of J. S. for Life, Remainder over, And per Lord Chan. Maccles- 
"make Leaſes feld, this joining of J. S. in making the new Settlement without refer 


wy IS ving 4 Power to charge the Premiſſes with the ſaid Money, has deftre 
paring that Power which J. S. had of tis own & for the contrary Conſtructio 
_ hae). woult enable him to defeat his own Grant, Eil. 1 1 77 CPN an 


"Which nt bo Blacket, 1 Will. Rep. 777. b 


termed rolla- 
zcral to the Eſtate, as this Paget of charging. it with 12 ; * this ul . C. would vs had, tho? he hou 


122 ave ſurvared; the eng f nimety nine N for ſtill he might charge the Premiſſes cherew-ith, ſo might 
aye done tho' ea alhpned-in dde Ter in, but Having joined in re he maſt not now dexoga 


abe ee ee bd befor, Lia. 0 DT ton ad Wan Iſt 


* ; 4 


”- 


His Lsg., 7. The Toft, of a Tere. in a AS a BE Settlement was. for mining 
in dee 3000 J. Portions! for Daugliters, in Default of Iſſue Male, payable 1 
dhe Objeion eighteen, or Marriage, or as ſoon. after. as the ſame might C 125 


— 39 ently be raiſed, wit a Pour for the Father; With Conſent of + ruſtee 
of Truſt in ro revoke. all the Uſes. © The Wife died, leaving no Son, and, only 0 


the Truſtees Daughter, who afterwards married. It was inſiſted, that when the 


2 Portion became abſolutely due (as here it was) it would. be then too 


faid, that it late for the Power of Reverſion to deveſt what was actually veſt; 
might not be But Lord Chan. Macclesfield held: the Power of Reyocation to, be {ti 


8 bundles, and wunde wen) ſuſpends awd prevents the Portion from 


mendable being as yet payable, ' becauſe the Father, by the Conſent of the 


Auges de een may revoke at any Time during bis HO and before t 

der ſone 8 Portion 
f ctnlan. * d 2 191 7 19191 285 71 660 vel K. 1 2 1 8825 dt 11 2! YO, of ol 5 . 
to conſent to 790 Rerotatibn; * as Tuppole” che Daughter ſhould be en in wy * ſoms very unworthy 
* aß, Who mould vſe' her in a möſt barbarous, Manner; and' the Daughter ſhould afterwards. die 19 75 
Iſſue, updh which the Huſband ſtrould ſue för the Portionz' in this, Caſe it ud be v very xeaſonable in the 
Truſtees to join with the Father in revoking theſe Uſes; or ſuppoſe the — ſhould leave Children by 


ſuch Marriage, it would be re 2 for the. Truſtees, by conſenting-to the Revocation, to prevent the 
Portions going to the Huſband, and (if practicable] to carry it to the Children of the Daughter, ſo that this 


Power ſeems to be ſtill a obfiſting Power, which there may be heteafter very good Reaſon, to Pat. in. Exeeu- 


tion; and foftheſt Reaſous his Lordibip thought the Portion. remain et liable to a Contingency, and 
=; Ko VR be during the Life of the 


therefore not- ie ontingenc is 0 of $8.0, 
erefor to: he 8 * 1. 9 . N Ages 
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Portion is raiſed and paid ; and if the Term falls, the Truft for railing 


ee 7 Res 0254-3 Father. Bid. 9 

the Portion muſt fall alſo. Hili aa. Rereſby,and Newland, 2 Mill. 01, 10. f 

\ 983.1102 14.44% Ig . 4g 2h of This De. _ 
Rep. 93184 -A Nee + © 60 fas A ALAN, Tdree was af- 


_ v THY 4 1 
2 f "+ Wy" 4 ws / 2 N 
eve ae un i 6. (u) ob eee ee 
1 78005 51 Nn 01 2 9 0 in Lords. id. 102. 
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8. A Settlement was made, with Power of Revocation by Deed... p..: 69. 
ſealed in the Preſence of two Witneſſes, and Tender of a Guinea to the s. C. men- | 
Defendant, The Proof was, that the Party who had this Power vos t 5 4 


voluntary 


being in a Paſhon: With: the Defendant, high Words paſſed between Settlement, 


-— —— — —— _ 


them, and ſhe told him ſhe would undo the Settlement, and in her with 7 
Ocarrmon 


Anger threw a Guinea upon the Ground. Per Cur', This ſhall not * of 4 
amount to a Revocation in Equity; but if it had been proved that a Guinea; that 
Guinea had been deliberately tendered, and the Party had at the fame fe never 


_ 4 . * tendered the 
Time declared that ſhe did it with an Intent to revoke the Set- Bia ar 


tlement, altho' the Deed, had neyęr been ſealed, or if it had been ever declared 
ſcaled to reyoke it, ad 0 Puinea tendefed, this Court would have ſhe intended 


„4 | ARTS i to revoke 
ſupplied the Defect of 'bne particular Circumſtance where it appeared the former 
that the Party did deliberately and adviſedly intend the Thing, but N 

ALE . ich, 
what was. faid—m--Pattton-the—Court--will-not regard. —T+in,-1688: ge done, 
Arundel and Philpott (a), 2 Freem. Rep. 102. — it had 

r eee .cA een a ſober; 
ſolid AQ, PA tin hdd i6-wodld' ih Equity have been ſufficient, thoꝰ it hal not all the Forma- 
lities mentioned in the Power; and per Cur, this Court may ſupply an informal or difi ive Revocation; 
but cannot make 'a Revocation where there is no Revocation, Per Lord Chan. Jefferies, ———Lucas's Rep. 4761 
S. C. cited by Mr. Talbot, Eat. 8 Geo, 1. in che Caſe of Lady Couentry and Lord Coventry, ſays, the Plaintiff 
could not prevail to fet aſide the Settlement (ever in à Court of Equity) for want of eing able to prove 
the Tender of a Guinea; but being a" Yoluntery, was ſent to Law to have it tried rowoked or not revoked 3 
and àt Law the Party was ſo fortunate *as to prove the Tender,———==2 Freem. Rep. 196. Mich. 1693. S. C. 
cited per Mr. Baron Fovoel, ſays, it was held that the Gainea being tendered was no Revocation, the Deed 
kar! ag execute. 7 13601 HYLJG: hs Dad 7 S150: (a) This Caſe is miſplaced in Point 
of Time. we revs: e 4 . 


* 
ele 1 


»Þ* 353 &; £22k . 4 5 | * 5 F 3 ei aa } 8 ohms 914 >. er? "II , e295 .& bs yo0arit 1, BD \ "2 
9. Reſolved, par Cur, that after the Stat. 27 Hen. 8. of Ups, .the. © 1 


7 8 
Courts of Common Law held, that Powers of Revocations of Eſtates 75 4 
executed were to be, taken ſtriefly;” and.{6 if not purſued, they would 8 4 
not impeach or deſtroy. an Eſtate already executed by legal Convey- 43 
ances ; but in the Courts of Equity they ſoon found that the Con- 3 
ſtruction was too artificial, and not according to natural Equity, and * 
fo they conſttaed thoſe Powers as a Reſervation of ſo much of the 4 


antient Dominion of the Eſtate, ta be under the Controul of the Te- 
nant for Life, et cujus eſt dare, illius eft difponere ; and as often as any 
ſuch Dominion is reſerved, the Tenant for Life may contract about it; 4 
and that when a Marriage Contract is made in Contemplation of ſuch 
a Power, it was a Lien upon the Eſtate. Eaſt. 8 Geo. in Caſu Lady 
Coventry and Lord Coventry, Gilli Rep. in Eg. 165. 20 
10. If a Man has a Power of Revocation, and of limiting new Uſes, 
and he grants to new Uſes, that has been over and over determined 
to be a Revocation; but if he has other Lands, then there is ſome- 
thing for the Words to operate upon, and will not be a Revocation. 
If a Man has Lands over which he has a Power of Revocation, and 
other Lands; if he gives all his Lands, that will not amount to a 
Revocation, in reſpect of the Lands over which he has a Power, be- 
cauſe the Words may be ſatisfied as to the other Lands. Trin. 11 Geo. 1. 
21 Fuly 172 5. Degg and Earl of Macclesfield, Select Caſes in Chan, 44. 
11. J. S. Tenant for Life of Lands in Dale, with a Power by any 
Inſtrument in Writing, atteſted by two or more credible Witneſſes, to 
revoke theſe Uſes. J. S. by Will, atteſted by three Witnetles, ex- 
preſsly deviſed all his Lands in Dale to B. and C. to different Uſes, &c. 
J. S. had no other Lands in Dale excepting theſe Lands, Upon a Re- 
Vo I. II. . 8 1 ference 


* 
* ® 
, * b ; " . . 
* —— — — — — 
* 


674 2 Pretrueſte 


*** 


6 2 


— — —— be 
n dy ference to the Jada of C. B. they determined that the Will opera- 
Fide ca. ted as a Revocation of the Power, tho the Will made nd Mention of 
7. the Power. Trin. 1727. Deg and Deg, 2 Will. Rep. 412, 415. 
(a Wikis 12 A Conveyance to different (a) Uſes is an e ectual Revocation, 
any Recital of June 1730. Fitzgerald and Lord per wok FRO * 21 $ 


the Power 1 
the Deed 0 Revocation. MS. Rep. 
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0 %%% (A) Precedents regarded in the Law (09 

Car. 2. in 

Chan. Vaughan C. J. in the Caſe of Fry and Perter, laid, he woudered to hear of citing of- Precedents i in Matters 

of Equity, for if there be Equity in a Caſe, that Equity is an wriger al 7 ruth, and there can be no 7124 in 

it ; ſo that in any Precedent that can be produced, if, it be the ſame with this Caſe, t Reaſon, a FAY, Þ is 

the ſame in itſelf ;| and if the Precedent, be not the ſame with this Caſe, it is not to be: ci 755 5 

Purpoſe. But Bridgeman Lord Keeper ſaid,; certainly Precedgnts are very negeſſary and ul to BY. or 

them we find the Reaſon of the Equity to guide us; and, hefiges, the. Authority of thole Who made 

much to be regarded. We ſhall ſuppoſe they did it upon great Conſideration, and weighing g of the | acer, 

and it would be very ſtrange and very ill if we ſhould diſturb and ſet aſide what has been the Courle for a 

Series of Time and Ages.—Lord Chief Baron Hale ſaid, he knew there is no intrinfical Difference in Gates by 

Precedents, but there is a great Difference in a Caſe wher Riad a ay. is to make, r where a Man ſees (and is 

to follow a Precedent) ; in the one Cafe a Man is more bound up, but the other he may take a 
eater Liberty and Latitude, for if a Man be in Doubt i * eh brip concerning a Caſe, whether it be equita- 
le or no, in Prudence he will determine agcording N Ay have been, 5 rx of if oy, have been 

made by Men of good Authority for Learning, been continued or purſued. Mud. 307. 

A Counſellor * not to be heard to ſpeak againſt common — 1 Show, 124. Cites 13 Hen, . 23; 


It is dange- 1. HE altering ſettled Rules conceruing Property 10 * 

rous to _ 4 dangerous Way, of removing Land Marks: Per Lord chic 
8 Juſtice Parker, Hil. 1717. in His: Caſe of Goodright and 
Lord g Wright, 1 Will, Rep, 399- 

albot, Ea 


1736. in the Caſe of Hunter and Macercy, Caſe i in Eg. Temp. Lord ali 196. 


Where Things are "ettled and rindered certain, it will not be ſs 
Bl bow, as long as they-are ſo, and that all People know how to 
act. Per Lord Chief Juſtice Parker, Trin.' 1718, in the Caſe of 

Butler and Duncombe, 1 Will. Rep. 452. 

Lord Chan. Talbot ſaid, he thought it much better to ſtick to 
the Ino wn general Rules than 40 follow any one particular ' Precedent 
'which may be founded on Reaſons unknown to us; ſuch a Proceeding 
would confound all Pro and then citing the Caſe of Lady Liane/- 
borough and Fox, as 57 ſtrongeſt Authority to the Caſe in Point, 
bis Lordſhip ſaid, that tho! it had not been in the Houſe of Lords he 
ſhould have thou ht himſelf” bound to go according to the genera! and 
1 known Rites off 4 LEY Cel — = you” — _ 2 6," 2 — | 
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Preſentation and C olla- 
tion, 


I. Efendant A. and others were Truſtees of an Amn by 
| D Settlement, Upon Truſt to preſent ſuch Perſon as the, Heir 
ef J. 8. frould by Writing under Hand and Seal nominate, and 

in Default o fuch Nomination, to preſent in their own Right, as the 
ſhould think fit. The Church becomes, void, and the Heir of 1 8 
is about nine Months old. The Truſtees contend that the Infant is not 
capable of nominating by Writing, Sc. and that therefore they have 
Right to preſent Proprio Fure, &c, Bill was brought by the Infant 
to compel the Fruſtees to preſent according to his Nomination, &c. 
Injunction was granted as to Defendants to reſtrain them from pre- 
ſenting without Leave of the Court, and an Order that the Archbiſhop 
of Vork (the Ordinary) ſhould not admit, &c. . And the Queſtion was, 
Whether this Order would prevent the Archbiſhop from callating 
when the ſix Months for preſenting expired, or that there ſhould be 
a particular Order to reſtrain the Archbiſhop from collating, Se. 
And after à good deal of Debate it was agreed by Lord Chancellor 
et omnes, that the Order to prevent Admiſſion was ſufficient to prevent 
Collation, becauſe Collation was Admiſſion, Inſtitution, and every Thing 
but Induction; and at Law, upon a Qyare Impedit and Ne admittas, the 
Ordinary cannot collate-or take Advantage; and this Order ig in zf's 
Nature an Engliſh Ne admittas. And as to the Queſtion, Whether 
the Biſhop in this Caſe could take Advantage of Lapſe or not, Lord 
Chancellor held clearly that he could not; for as at Law Lapſe 
Was prevented by a Ne admittas, ſo when the Title is in Equity, 
the Biſhop is equally reſtrained and prevented of Lapſe by an Order 


ſ 


not to admit pending the Diſpute in this Court. And this was. 


obſerved to have happened ſeveral Times before in the Caſe of Mort- 


gagor and Mortgagee, where the Mortgagee having the legal Title pre- 


tended to preſent, whereas in Equity the Preſentation or the Right of 


Nomination belongs to the Mortgagor. As to the main Point, Lord 


Chancellor ſeemed ſtrongly to incline that the Nomination by the In- 
fant was good; for, by Law, Infants of never ſo tender Age are to 
preſent, and theirs, and all other Preſentations, are uſually in Wri- 
ting, and cannot be otherwiſe (but) when the Infant cannot ſpeak, &c, 
But a Difference was endeavoured to be put, that here was a particu- 
lar Method preſcribed by the Truſt, viz. by Writing under Hand and 
Seal, Sc. which muſt ſuppoſe the Perſon who created the Truſt did 
intend the Heir to nominate, and ſhould exerciſe a Diſcretion, and be 
2 0 of knowing as well as executing a Writing, Ge. Mich. 4. Geo, 
2. -Arthington and Sir Walter Coverly et al (a), Vin. Ar. Tit, Calba- 
tion, (4) Ca, 10. P. 550, 


. 


(a) Vid Tit. 


Infant, 


. 
Hil. 6 Geo. 2. 


S. C. from a 
MS. Rep, 


the ſame Ma 


no Reſolution. 


*$, Prohibition. 


OX was libelled l in dhe Spiritual Court at Exeter for 

teaching School without a Licence from the BUDOP, and on 

Motion an Order was made to ſhew Cauſe why a Prohibition 
ſhould not go, and in the mean Time all Things to ſtay, which Order 
was from Time to Time continued, and it- being 'now moved to diſ- 
charge the Order, Lord Keep. Wright declared, that he always was, 
and ſtill is of Opinion, that the keeping of School is by the old Laws 
of England of Eccleſiaſtical Cognizance ; and therefore diſcharged: the 
Order for a Prohibition. But being moved, that the Libel was for 
teaching School generally, without ſhewing what School, and that the 
Court Chriſtian could not have Juriſdiction of }riting'Schools, Reading 
Schools, Dancing Schools, &e. Which his Lordſhip afſenting to granted 
a Prohibition as to the' teaching of all Schools but Grammar Schools, 
Which he thought to be of Eccle efiaſtical n wow 1700. 

Cox's Caſe, 1 Will. Rep. 29. ik. "2207 35. 

2. If one be ſued in an inferior Court for a Matter butiof the ju- 
riſdiction, the Defendant may either have a Prohibition from one of 
the Common Law Courts out of We/tminſier-Hall, or in regard this 
may happen in the Vacation, when only the Chancery is open, he 
may move that Court for a Prohibition; but then it muſt appear by 
_ Oath, that the Fact did ariſe out of the Juriſdiction, and that the 
Defendant tendered a Foreign Plea, which was refuſed. And if a 
Prohibition has been granted out of Chancery improvide, and without 
theſe Circumſtadees attending it, the Court will grant a Superſedeas 
thereto, But in caſe it ſhall happen on the Face of the. Declaration, 
that the Matter is out of the Juriſdiction of the Court, then a Prohi- 
bition will be granted, without Oath of having tendered the Foreign 


, Plea, And in theſe Caſes Equity imitates the Common Law (a); and 


in a late Caſe, which was moved the laſt Seal after Trinity Term, 


657. da where the Court had granted a Prohibition to an Action brought in 


Clagget 1 


the Courts at London, upon an Affidavit that the Matter aroſe out of 
the Juriſdiction, it appearing at another Day that the Defendant had 
imparled generally (which admitted the Juriſdiction), and ſo could not 
afterwards be allowed to plead a Foreign Plea, the Court granted a 
Superfedeas to the wa of Wann Trin. 1718, Anon. 11d * 


— 
* 
* 
— | 3 wy * 4 
* - * 
* - *% * 
o * k * 
1 . * . ” + a . 
2 p Sv a ' 1 i . * , oO 
* P 2 » 
= * . 
2 
. ' 1 k 
. — 7 1 
* ? Y 4 
* 
. 5 


r 


— 


Tel 


- ee ce te _—_—— 2 oe 9 ” 
FE *%* — — 


» T3 


| enen Purtbatbz in Equity. 
(B) Purchaſozs, in what Caſes favoured in Equity, 1 
(C), Where a Purchaſoz pleavs himſelf ſuch ko: a valuable 


F o mg 


wet Conſideration, nn cn ec 9121 e een 
(D) Putrchaſo2s; in what Caſes: affefed ; Waren here of 
Purchaſozs' without Notice, and of preſumptive Notice. 


(E) Difpute, Inteteſt, Uendo2 and Gendee. 
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(A) Who is deemed a Purchaſo2 in Equity. 
x. F Kr Wife joins with het Huſband in letting in an Incum- 


brance on her Jointure Lands, and barring the Eſtate- tail, 

5 and then limits the U/es to the Huſband for Life, Remainder q 
fo the Wife for Life for her Fointure, Remainder to the Sons of them $ 
two in Tail, then to the Daughters in Tail. The Huſband died without 1 
Iſſue Male, leaving two Daughters of that Marriage. Per Lord Keep, * | 
Wright, the Daughters are not Purchaſors ſo as to ſhut out a Judg- 
ment Creditor of the Huſband's, antecedent to the Barring of the 
Eſtate- tail (a). Trin. 1700. Ball and Burnford, Prec. in Chan, 113. (a) 8 binds 

2 . ip obſerv 
that the Wife's joining to bar her Jointure, and letting in the Incumbrance, (tho' this might 4 a good 
Conſideration) was not expreſſed in the Deed to be any Conſideration for ſettling the Eſtate u the Daugh- 
ters, ſo that the ſame was a voluntary Gift of the Wife to the Huſband, and therefore the R Eſtate 
muſt be taken to be voluntary, and ſo a Judgment Creditor ought to have the Aſſiſtance of this Court before 
them. 4bid. 114. | 


2. Every Leſſee is a Purchaſor. Per. Lord Chancellor, Mich. 10 
Geo. 1, in the Caſe of Ashton and Bretland, 2 Med. Caſes in Law 
and Eq. 59. | | ; 
3. F. S. ſeiſed in Fee, ſettled his Eſtate in 1712 to rhe. Uſe of 
himſelf for Liſe, Remainder 20 B. in Tail, but with Power of Revo- 
cation by any Writing atteſted by three Witneſſes. In 1715 J. S. by 
Deed, atteſted by two Witneſſes only, reciting that he was indebted, + 
as in a Schedule annexed, conveyed his Eſtate to V. R. and V. S. 
and their Heirs, In Truſt to pay his faid Debts by the Profits, Mort. 
gage or Sale, and after Payment thereof to pay the Overplus, and re- = 
convey ſuch Part as ſhould be unſold to him the ſaid J. S. or ſuch other 
Perſon, and for ſuch Uſes, as he by any Writing, ſigned and ſealed by 
him, atteſted by two Witneſſes, ſhould direct. J. S. died without Iſſue, 
but left B. and C, the Daughters of two Siſters, his Heirs at Law, | 
The Deed of 1715 was kept private till after the Death of V. S. the | 
ſurviving Truſtee, in 1724, and was then laid before the Counſel, who 
directed that the Heir of W. S. ſhould aſſign the legal Eſtate to the 
Truſtees in the Deed of 1712, which was done. Afterwards in 1726, 
upon a Treaty of Marriage between Lord Fauconbridge and B. a 
Vot. N. 8 K Marriage 


FA _ Purchaſor. 


me TELE 


Marriage Settlement was prepared by the ſame Counſel as Counſel for 
Lord Fauconbridge, who made 0 Settlement on B. . Confideration of 
the great Eſtate in Land which he was ta- have with her. The ſurvi- 
ving Trifce-dn be Pe 77 hot Joie this Men jage Settlement. 
| C. brought'a Bill, elaiming a Moiety of this Eſtate of F. S. as Cõheireſs 
with B. for that the Deed in 1715 was a Reyocation of the Deed in 
1712, Lord Fauconh 'qxe pleatied ee was a Purchaſor under 
the Deed of 1712, withootNotite of tht in 17 15, and that the Set- 
tlement made by him on B. was in Contemplation of that Settlement 
in 1712; and that jhe-ſurviving, Fraſiee in that Settlement was Party 
t 


| g 1877 5 f 
to the Marriage Settlement; a 


| at tho* the Purchaſe was not of the 

legal Eftate; but the Truſt only, that will make no Difference, accord- 

ing to Milter and Bodington's Cale, 2 Vern: 599. and that neither will 

it differ the Caſe, tho' there was no actual Conveyance; for as the 

Truſtees in the Deed in 1712 always acted under that Deed for B. 

that Truſt ſhall ſubſiſt as to himſelf who is a fair Purchaſor, and that 

he ſhall not be affected by conſtructive Notice to his Counſel, as 

having been adviſed with on theſe two Deeds in 1724; for that it 

muſt be intended that at the Time of the Counſel's being concerned 

for him, which was in 1726, he had forgot that he had ever ſeen this 

Deed of 1715, there being an Interval of two Years between his firſt 

ſeeing it and his being Counſel: for Lord Faucenbridge. . And for theſe 

Reaſons the Court held that this could not be Notice to his Lordſhip, 

Lord Chief Baron Reynolds (who aſſiſted the Lord Chancellor) held, 

that the Lord Fauconbridge could be a Purchaſor of no more than B. 

bad, as no actual Conveyance was made to him. The Maſter of the 

2 Rolls (aid, that to be a Purchaſor in the Netion of Equity there muſt 

be an actual Contract, and a Confideration paid, and therefore if at the 

+ Time of the Marriage the Deed of 1712 ſtood revoked, the Truſtees 

ſhould be ſeiſed only of a Moiety for the Uſe of B. and conſe- 

nently Lord Fauconbridge can be a Purchaſor of no more. Lord 

Chancellor. decreed a Moiety of the Eſtate, and an Account of the 

\ Rents and Profits to C. fince the Death of F. S. 12 June 1730. 

Fitzgerald and Lord Fauconbridge. Vide Lilly's Pract. Conv. 391 
to 402. and Hitæ-Gibb. Rep. 27. 
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O Purchaſozs, in what Caſes favoured in 


For here J. G. 1. S. bought an Eſtate of A. and upon the Bargain it was agreed 
hath parted / * that a Recovery ſhould be ſuffered within three Vears; and 


my OO F. F. paying his Money before the Recovery was ſuffered, tock a 
talen a Bend Bond of A. that if the Recovery was not ſuffered in three Years, that 


for Repay- then J. S. reconveying the ſaid Lands ſhould be repaid his Money, A. 
ment of it, =” WL 8 | LY : 

ir dhe Rev. tenders 4 Recovery, but before it was ſuffered @ third Perſon makes a 
very were not © 4 | | | v2 | Title 
ſufered in | 


three Years Time, J. S. reconveying his Eſtate ; and here the Recovery being ſuffered, he hath no Pretence 
by his own Agreement to have it repaid, arid this Court cannot help him, unleſs it ſhould take upon itſelf where 
any Man had a bad Bargain, or was cheated in his Title, to help him to his Money again; and here being no 
Manner of Fraud or Surpriſe in the Caſe, if he be not helped by his Covenants, he ſhall-not be helped in Equity; 
but for the Matter of Reconveying, his Lerdſbip held, that if J. S. ſhould reconvey ſuch Title as he bad from 
them, be it more or leſs, or none at all, yet being a Relative to convey, it would have been well enough; 
but here the Recovery being ſuffered according to the Agreement, tho' nothing paſſed by it,, he held the Party 
had well performed his Agreement; and ſo no Reconveying nor Repayment of the Money to be made. Ibid. — 
In this Caſe of Serjeant Maynard it was ſaid per Mr. Attorney General (and ſeems to be admitted) that if a 
Man ſells anotber's Lands, and covenants to diſcharge it of ſuch particular Incumbrances, and before the 
Payment of the Money other Incumbrances are diſcovered, this will prevent any Suit for the Money til! : 


** — — — RR „ wv . —— 
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Jil to the Land, and rape 7 9. exhibited his Bill 20 Have the the Tncum- 

"Monty repuid. But Lord Chancellor ſaid,” he could give no Relief. — 

Eaſt. O70. Serjeant Maynard's Caſe, 2 Preem: 7 7 0 1, W bn 1 — 
n ©, 317 And if there 


be no "WS agnint. avy  Incumbrances, 1 if "Pak Pramas of the Money any, are diſcovered, the 
party may retain his Money "till they are cleared, per Mr. Keck, and agreed to per "Lord Chancellor. But it 
— ſaid by Sir Jobn King, and not denied per Cur', that thoſe muſt be Incumbrances made by the Vendor him- 


ſelf, or n the _ u detain "we e unleſs s they be covenanted againſt. - oe 2. 


1 4 


2. Equity will never r aſſiſt pic uo) a 0 April. 45 1707; Pary | 
al, j — and Ryley, Vin. Abr. Tit. Purchaſor, (B) Ca. 1. P. 112. 

3. Purchaſor for a valuable Conſideration without Notice ſhall: not 
be impeached, eſpecially where a Settlement has been ſince made in ; 
his Fayour. 2 14, 1717. Rochford and Nagent, Vin. Abr. Tit. 
Purchaſor, (C) Ca. 1. P. 115. 6 

4. A. made a Purchaſe before a Maſter i in f , — for 10, 500 L. _ . 
and depoſited 10004, Upon it's being prayed, that A. might com- 3 

leat his Purchaſe, he offered to loſe his Depoſit, and not to proceed. Equity ought 

7 —.— by Macclesfield C. that A. ſhould lle bis Depoſit, _ be diſ- ook — — 
charged of his Contract. Mich. 1721. Savile and Sawle, 1 Will. a general 
Rep. 745. And P.,746 in a Note ſays, that the Fme Point was de- Deiuſion the 


Nation was at 


termined ſome little 1 — in Merret and Bennet, and Dr. Tenniſon the Time of 


and Lord Bulkley V. this Contract 
5. It is a known and eſtabliſhed Rule in Equity, that from the Time gw} der 


of the Contract the Vendor is a Truſtee for the Vendee till the Con- . year) 
veyance is executed, and if the Vendor ſhould afterwards ſell the ſame when People 
Lands to another, having Notice of the precedent Contract, Equity Valdes Sm 
ſtill transfers the Truſt, and the firſt 9 9 — may in ſuch Caſe bring Eſtates. id. 
his Bill againſt the ſecond Vendee for a ſpecifick Performance, Mich. 
10 Geo. I. Lucas's Rep. 527 

6. J. S. was Tenant for Life, Remainder to A. bis Son. in Tail. 
Remainder 70 J. S. in Fee, of an Eſtate computed worth 7000 J 
A. being thirty Vears of Age, in J. S.'s Life- time articled to ſell the 
Eſtate for 3300 l. 70 be paid when he ſhould come into Poſſeſſion of it, 

ogether with Intereſt for. the ſame from the Time of the Articles to the 
255 e when he ſhould be in Poſſeſſion, F. S. dies within two Years after 
the Agreement made, ſo that the Intereſt amounted to little. 4. on 
his coming into Poſſeſſion compleated his Agreement, and now brought 
his Bill to be relieved. It was inſiſted for the Purchaſor that there 
was a great Difference between defeating an Agreement and carrying it 
into Execution ; in the one Caſe it is aſking a Favour, in the other 
merely inſiſting on a Right. And per Lord Commiſſioners Raymond 
and Gilbert, Had the Bargain been to have paid down 3300 J. when 
he came into the Poſſeſſion of the Eſtate, this would not have really 
been a Purchaſe of the Reverfion, but of an Eſtate in Poſſeſſion, as the 
Payment and Poſſeſſion were to be at the ſame. Time; and in that Caſe 
on Account of the great Over-value would relieve. That had the 
Bargain been to pay ſo much down in Ready Money, it would un- 
doubtedly have been good, otherwiſe there is an End of all Sales of 
Reverſions ; and that this is the ſame as buying the Reverſion for pre- 
ſent Money paid, and will be confidered as ſo much Money put out 
at Intereſt by himſelf, and the fame as if he had immediately received 
it and lent it to the Vendor at Intereſt. That the 'Intereſt might 
have run to the Value of the Eſtate, tho” it has happened otherwiſc, 
which was a Chance on both Sides, and is it conſiſtent with Common 
Senſe, that a preſent Agreement ſhould be varied by future Accidents? 
They muſt be conſidered as they are in themſelves, without any. 


Thing extrinfick, That Bargains tor Sales of reverſionary Eſtates by 
Heirs 
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Heirs are never ſet aſide but on Account ef Prodigality. That nothing 
of that appears in the preſent Caſe, but the Reverſe ; for it appears 
- that both the Father and the Son were in bad Circumſtances, Eg, 
11 Geo. 1. 1725. Deus and Brandt, Selecs Caſes in Chan. 7, 898. 
7. A Bill was brought 1 Defendant to have "tHe Benefit of 1 
Decree obtained againſt L. for Recovery of a Leaſchold Eſtate held of 
the Dean and Chapter of St. Paul's. Defendant was a Purchafor of 
this Eſtate pendente lite from Defendant L. viz. about three Months 
after the Bill was filed againſt L. and a Sinhpiend ſerved upon him, 
and he in Contempt for not anſwering ; but it was proved that the 
Defendant was a Purchaſor for the full Value; and 4o:thout any Notice 
of the . Title, or of the Suit. And per Lord Chan. King, 
Where there is a Conveyance made pendente lite, without any valuable 
Conſideration, and to ayoid and elude a Decree, tho" it ought to be 
highly diſcountenanced, and even tho! the Alienation be for ever ſo good 
a Conſideration, yet if made pendente lite, the Purchaſe is to be ſet 
aſide, and this in Imitation of the Proceedings in a real Action at Law, 
where, if the Defendant aliens after the Pendency of the Writ, the 
Judgment in the real Action will over-reach ſuch Alienation. But 
where there is a real and fair Purchafor without any Notice, it is a 
very hard Caſe, eſpecially in a Court of Equity, to fet ſuch Purchaſe 
aſide; and there being ſome Defect in Part of the Proof in deraigning 
the Plaintiff's Title, his Lord/hip refuſed to give the Plaintiff Leave 
to amend or make any new Proof after Publication. His Lordſhip 
ſaid, it was a difficult Matter to ſearch for Bills in Equity, or to be 
able to get Notice of them, many of them being, after filed, kept in 
the Six Clerk's Deſk, and tho' this Court will oblige all to take No- 
tice of its Decrees as much as of Judgments, yet there does not ſeem 
to be the ſame Reaſon for obliging People to take Notice of the filing 
of a Bill; ſo diſmiſſed the Bill, but without Cofts, it being a Slip in 
Proof. Trin. 1728. Sorrell and Carpenter, 2 Will. Rep. 482; 
8. A. enters into a Judgment to B. and C. which is defeazanced to 
the Uſe of D. and in the Defeazance A. covenants for himſelf, and 
his Heirs, to pay to D. the Ceſtuy que Truft and her Heirs ; afterwards 
A. ſells Part, and the other Part deſcending to the Heir, he married 
and had Children; B. one of the Truſtees, died; C. the ſurviving 
Truſtee, makes A. the Conuſor of the Judgment, Executor; D. the 
Ceſtuy que Truſt, brings a Bill againſt the Executors of A. the Heir at 
Law, and the Purchaſor, for Relief, not being able to recover at Law, 
the Conuſor being made Executor; but no Relief. Lord Chan. King 
ſaid, tho' it be a mere Accident and a Slip by the Conuſor's being 
made Executor, yet Equity will not interpoſe or give any Aſſiſtance to 
affect a Purchaſor; and bid them recover at Law as they could, 
Oct. 27, 1730. Harvy and Woodhouſe, Select Caſes in Chan. 80. 
And it maſt 9. If A. contracts for the Purchaſe of an Eſtate, and is not abſolute 
2 Tide Owner of it, nor has it in his Power. by the ordinary Courſe of Lau 
as every Pur. or Equity to make himſelf ſo, tho' the Owner offers to make the Seller a 
chaſor _— Title, yet Equity, will not force the Buyer to take it, for every Seller 
eck. Bit. that will have ſuch a Bargain executed muſt be bond fide a Contractor. 
Mich, 5 Geo. 2. Tendring and London, in Scac, MS. Rep. | 
His Ladis 10. F. S. mortgaged his Lands for near the Value, and owing other 
ſaid, it wy Debts, he made his Will, and. thereby deviſed all his real Eſtate to 4. 
Will diſpoſing and B. and their Heirs, In Truſt to ſell and pay his Debts and Lega- 
—— in Equity, eſpecially in the Caſe of a modern Will. But this is not abſolutely neceſſary to make out the 
itle, any more than it would be to prove a Deed in Equity, by which an Eilate is ſettled from the Heir at 


Law after the Anceſtor's Death. The Will prevents and breaks the Deſcent to the Heir as much as a mou 
* 2 an 
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wy  Purchaſor. 
cies, and. the Reſidue was to go to his Brother G. his Heir at Law, and the Hands 
who was beyond Sea in the Service of the Baft-India Company. After of ade Wit. 


: , neſſes to the 
the Teſtator's Death, B. alone covenanted by Articles with V. to fell: Will may be 


him Part of the Truſt Eſtate, and V. covenanted to pay Intereſt for 5 well proved 


the Purchaſe Money from ſuch a Time, and entered on Part of the l 


Premiſſes. The Creditors of the Teſtator brought a Bill to compel . is the better, 
to compleat his Purchaſe, that they might be paid their Debts, © /. i in the In- 


dorſement 


ſaid he believed J. S. the Teſtator did duly execute his Will, and de- (4reparior) 
viſed the Premiſſes to be ſold, and admitted the Articles, and that he to the Will it 
was ready to proceed in his Purchaſe, all proper Parties joining. The that che WI 
Will was proved in this Court to be duly executed, but the Heir who is atteſted by 
was beyond Sea, tho' made a Defendant, yet had not appeared to, or tree Wit- 


neſſes, who 


anſwered the Bill, and V. tho' he was at firſt willing to purchaſe the ſubſcribed 
Premiſſes, and had entered on good Part thereof, yet the other Part their Names 


1 , ; in the Fre 
of this Eſtate, on which he had not entered, being much out of Re- eee ha 


pair, the Tenants racked, and the Rents likely to fall, he was now Teſtator. | 
deſirous of being diſcharged from his Purchaſe, King C. decreed JF. Nov, a5 it 


. 1d be 
to pay the reſt of the Purchaſe Money, with Intereſt according to the Otjection 


Articles, and that the Truſtees and Mortgagee join in proper Con- a Title, if a 


veyances to him. It ſeems in this Caſe to have been a great Hel — 17 


to the Title, that the Mortgage made by the Teſtator, and prior to the Tide de. 
Will, was the greateſt Part of the Purchaſe Money, which maſt be pended, was 
kept on Foot for the Protection of the Title. Trin. 1733. Colton and Eau. = 
Wilſan et al, 3 Will. Rep. 190, ſhould it be 
u the Cate o 


ſhould it be ſo 
a Will, where the ſame appears to be duly atteſted by three Witneſſes, whoſe Names are mentioned to have 
been ſubſcribed in the Preſence of the Teſtator ? But in the preſent Caſe it appears the Defendant, wao articled 
for the Purchaſe, knew at that Time the Heir was beyond Sea, and ſtill accepted the Title, without inſiſting 
that the Heir ſhould join, or that the Will ſhould be proved againſt the Heir; alſo, the Defendant admits by his 


Anſwer, that the Will was duly executed, and by entering upon great Part of the Eſtate, has himſelf executed 
the Purchaſe ; for which Reaſon it was decreed wt ſupra. |; 


' Wy * of 5 wy 


* r 1 _— 
yy 


11. Where it appears that Articles for a Purchaſe are unfairly ob- 
tained, tho' not to ſuch a Degree of Unfairneſs as to ſet them aſide, 
yet, if upon the Proſpect of baving the Articles performed the Pur- 
chaſor (who is in Poſſeſſion) has improved the Eſtate, it is reaſonable 
he ſhould have Allowance for laſing Improvements, provided he de- 
liver up the Articles, and account tor the Profits; but if he goes to 
Law, he muſt not expect it. Per Lord Chan. Talbot, Hil. 1736. 
Savage and Taylor, Caſes in Eg. Temp. Lord Talbot 234, 236. 


(C) Where a Purchaſoz pleads himſelf ſuch foz 
a valuable Conſideratton, &c. 


1, N Heir exhibited a Bill for Diſcovery of Evidences concerning 
Lands that were his Anceſtor's; the Defendant ſwore that he 
was a Purchaſor of the Lands; and the Heir demanded a Sight of his 
Deeds and Writings. But per Lord Chancellor, he ſhall not fee them; 
for altho' the Heir primd facie hath a legal Title, he may go into a 
Court of Law if he pleaſes, but this Court will not compel the ſhewing 
of Writings to any Perſon, unleſs he hath an equitable Title, as a 
Mortgagee, &c. and that is the Difference between a legal and an 
I Eflate. Trin. 1677. Sir John Burlace and Cooke, 2 Freem. 
ep. 24. | 
2. A Bill was preferred for Diſcovery of Title and Writings. The 
Defendant pleads that he was a Purchaſor for a valuable Conficeration 
without Notice of the Plaintiff's Claim, and ſo demurs. The Plea 
Vor, II, | 3 L was 
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was ruled to be ill, per Lord Chancellor, becauſe he did not ſet forth 
the particular Conſideration; but if that had been expreſſed, it had þ 

{a) And ſo it god (a). Mich. 1678. Millard's Caſe, 2 Freem. Rep. 33. 


was held in 3. Defendant pleaded himſelf 'a Purchaſor for a valuable Conſiders. 
one , tion, but ruled no good Plea, in regard he did not plead. himſelf a. 
| Purchaſor from ſome of the Plaintiff”s Anceſtors ; for a Purchaſe from 
= 1 % 2 Stranger, without Title, was held no good Plea; and therefore the 
Plea (or Mo- Defendant was ordered to anſwer. Per Lord Keep. Bridgman, Hil. 
tion) was held 1670. Seymer and Noſworthy, 2 Freem. Rep. 128.—3 Chan. Rep. 40. 
ap. king, Hil. 1669. S. C,—Nelſ. Chan. Rep. 13 5. S. C. 

and all the 4. A Bill was to redeem Lands mortgaged in 1694 to the Defen- 
ſubſequent dant's Grandfather by the Plaintiff's Father for five hundred Years, 
fe a. 3. to be void on Payment of 126 J. and Intereſt. The Defendant pleads, 
that he is a Deviſee of thoſe Lands under his Grandfather's Will, who 
in 1692 purchaſed them for a two hundred Years Term without Con- 
dition of Redemption, and had enjoyed fifteen Years quiet Poſſeſſion, 
But the Court over-ruled the Plea, for the Defendant's not anſwering 
ſufficiently as to the Mortgage; and the Plea of the Purchaſe may be 
true, for it may be only a Term for Years to attend the Inheritance, 

Hil. 12 Geo. 1. Meder and Birt, Gilb. Rep. in Eg. 185. | 
5. A Purchaſor for a valuable Conſideration, without Notice, having 
as good Title to Equity as any other Perſon, this Court will never take 
any Advantage. from him, and conſequently will not grant a Diſco- 
very againſt him of the only Equity he has to defend himſelf by, 
which if he ſhould be obliged to diſcover, the other Party would im- 
mediately take Advantage of it; and there, certainly may be Caſes 
where a Purchaſor for a valuable Conſideration, without Notice of an 
Act of Bankruptcy, ſhall not be obliged in this Court to diſcoyer any 
Thing, (whether Incumbrances that he has got in, or any other Thing) 
but all Advantages ſhall be left him to defend him by. Suppoſe two 
Purchaſors without Notice, and the ſecond by Chance gets hold of an 
old Term, he ſhall defend himſelf thereby againſt the firſt, who till is 
as much a Purchaſor for a valuable Conſideration as himſelf ; I do not 
therefore think a Purchaſor for a valuable Conſideration, without No- 
tice of the Bankruptry, is to be relieved againſt in this Court within 
21 Jac. 1, Per Lord Chan. Talbot, Hil. 1734. in the Caſe of Collet 

and De Gols and Ward, Caſes in Eq. Temp. Lord Talbot 69. 


% Mr. Pig (D) Purchaſozs, in what Caſes affected (0); — and 


gel: here of Purchaſozs without Notice, and of 


Settlement, f 

and afterwards Pꝛeſumptive Notice, 
drew another 

of the ſame Lands, but at ſuch a Diſtance of Time that he had forgot the Contents of the former Settlement; and 
upon a Plea of a Purchaſor without Notice on the latter Settlement, the Queſtion was, If this Notice to Mr. Pigoit 
of a Thing he had forgotten was ſufficient to affect the Principal? And upon great Conſideration, and upon 
examining Mr. Pigott in Court, it was held by Lord Chan. Xing, aſſiſted by ſeveral of the Judges, that it was 
not; for, when the Thing had ſlipt out of his Memory, he was as if he never had any Notice at all of the 
Thing. And Talbot Lord C. in the Caſe of the Attorney General and Gower, ſaid, no Man was obliged to 
remember a Thing for ever; and that this Determination was perfectly right (c). DMS. Notes. Docketting 
of a Judgment, held by Lord Chan, Talbot not to amount to conſtructive Notice, for Judgments are infinite (4). 
MS. Notes. If A. ſells an Eſtate, and takes a promiſſory Note for Part of the Purchaſe Money, and then 
the Purchaſor ſells to B. who has Notice that A. had not received all his Purchaſe Money, the Land in Equity 
; | is chargeable in the Hands of B. with the Money due on the Note. Gibbons and Baddall (e), MS. Rep. 


Note; Notice muſt be denied poſitively, and not evaſively. MS, Notes. | | (e) Quære 
Term and Year. (d) Quære Term and Year. (e) Quære Term and Year. 
I, Oluntary Articles ſhall never be ſet aſide againſt an abſolute 


Purchaſor, altho' ſuch Purchaſor had Notice by being a Party 
to the Articles, But Quære; for there was another Point in the Caſe, 
I which 


—— * — 


: Purchaſor. — > 


* D P * 


which might be the Foundation of the Judgment. cp 14. % 2% it, 
Powell and Pleydel, Vin. Abr. Tit. Purchafor, (D) Ca. 7. 
2. A. deviſed Frechold Lands to his Brother B. In Truſt for Pay: 
ment of his Debts and Legacies, and makes the Defendant his Execu- 

tor, and dies. But the Will not being furniſhed with Words requiſite 

for paſſing the Lands, they deſcended to the Heir, who entered. The 
Teſtator being indebted to ſome Perſons upon Judgments and Bonds, 
and to others upon ſimple Contracts, the Executor paid off the Debts 
upon - Judgments and Bonds out of the perſonal Eſtate, leaving the 
Debts upon ſimple Contract undiſcharged. The Heir conveys the 
Lands to the Defendant for a valuable Confideration. Plaintiff, a 
ſimple Contract Creditor, . exhibits his Bill for an Account of the per- 
ſonal Eſtate, to be ſatisfied out of that, and if the perſonal Eſtate falls 
ſhort, then to be ſatisfied out of the real Eſtate ; making his Equity, 
that Defendant had Notice of his Demand before the Purchaſe ; and 
that if the Judgment Debts and Bond Debts had been anſwered out of 
the real Eſtate, which they affected, then there would have been a 
Fund ſufficient to anſwer Plaintiff's Demand. Inſiſted for Defendant, 
that the Judgment Debts and Bond Debts are to be ſatisfied before 
ſimple Contracts; and if the Executor had diſcharged the fimple 
Contract Debts, and left the other undiſcharged, it would have been 

a Devaſtavit in him. As to the Notice, it was denied that there was 
any. And then the Caſe is no more than this: A Man being in- 
debted, and his Debts being of that Nature as to affect the Lands, dies, 
and leaves Lands which deſcend to the Heir; if the Heir doth. ſell 
before an Original brought, or Bill exhibited, the valuable Purchaſor 
without Notice ſhall not be charged ; and the Defendant being Exc- 
cutor, doth not alter the Caſe. But Lord Chancellor ſaid, he thought 
the Purchaſor in the Caſe very much affects it; for he could not ſup- 
poſe him to be ignorant of the Plaintiff's Equity. Here are Debts 
due upon Bonds, and perſonal Debts, and the Executor hath Aſſets 

in his Hands to diſcharge the latter, and he hath Notice of the real 
Eſtate and the Incumbrances ; he ought to manage ſo, that the per- 
ſonal Debts ſhall be diſcharged; and the Heir to take Care of the 
Debts Lien upon the Lands, Decreed an Account to be taken of the 
perſonal Eſtate ; and his Lordſhip ſaid, if that prove inſufficient, then 

the Queſtion will ariſe Whether the Purchaſor or the Executor is liable 

to the Demand? He ſaid, the Caſe was ſtrong in it's Circumſtances, 
that there was a good Underſtanding between the Heir and the Exe- 
cutor ; however, ſtrict Juſtice requires, that the Maſter inquire of the 
Notice. If the perſonal Eſtate proves deficient, he thought it highly 
reaſonable he ſhould anſwer ſo much as was applied to Judgment and 
Bond Debts; and ſaid, he ſhould ſo decree; but he found the Heir 

at Law was inſolvent. Trin. 7 Ann. Hunt and Bletroe, MS, Rep. 

3. In the Caſe of Peach and Winchelſea, Lord Cowper ſeemed to be Ic 10 
of Opinion, That in Caſe of a Covenant to convey Land, the Money to 1 
being paid, a Judgment confeſſed to a Creditor, between the Time of the Eftate, and 


Covenant and the Conveyance, ſhould not affect the Purchaſor, becauſe BBY A,, - 
fits in and after- © 


| | | wards th 
Vendor acknowledges a Judgment or Statute to a third Perſon, 2vbo had no Notice, yet this Judgment aal 


not, in Equity, affect the Eſtate, becauſe from the Time of the Articles, and Payment of the Monev, the 
Vendor would be only a Truſtee for the Purchaſor. Said arg', and admitted, and affirmed per Lord . 
Cooper, Trin. 1715. in the Caſe of Finch and Earl of Winchelſea, 1 Will. Rep. 278. But Articles made 
for a valuable Conſideration, and the Money paid, will, in Equity, bind the Land and prevail againit any 
Judgment Creditor, Meſne betwixt the Articles and the Conveyance ; but this muſt be where the Conſideration 
; paid is ſomewhat adequate to the Thing purchaſed ; for, if the Money paid is bat a %%] Sur in reſpect of the 

alue of the Land, this ſhall not prevail over a Meſne Judgment Creditor. - Per Lord Chan. Coneter, 7010. 
292.— — hat a Mortgages fir a valuable Conſideratien, and without Netice of ſuch Covenant, thail hold 
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place againſt in Equity the wen 18 eſteemed. to be e ſold, from the Time of og  - 
ſuch Cowvenan- venant. V ide Lucas $ Rep. 468. 


; for, in 
this Caſe, the Money i is lent opon the Title and Credit of the Land, and attaches upon the Land; but it is not ſo 
in the Caſe of a Judgment Creditor, who (for ought appears) might have taken out Execution againſt the Perſon, , 
or Goods of the Party that gave the Judgment; and a Judgment is only a general . and not a ſpecifick 
Lien upon the inn _ arg* and er. Ibid. 279. 


4. In the Caſe of Paget and Hesi Hil. 1715. a Caſe was cited 
as decreed - by Lord Chan. Cowper, (when he had the Seals before) 
where an Executor being pole of a Term for Vears in Right of 
his Teſtator, and being indebted to A. on his own Account, agreed 
with his Creditor for the Sale of this Term; and that the Debt ſhould 
be diſcounted out of the Purchaſe Money; and yet upon a Bill brought 
againſt him by the Creditors of the Teſtator, he was not allowed to ſink 
his own Debt, but was decreed to pay the Money, becauſe he pur- 
chaſed with full Notice; that this was a teſtamentary Eſtate, and 
nothing came into the Executor's Hands as an Equivalent for it, to 
make up the Quantum of the Teſtator's Aſſets. Prec. in Chan; 434. 

Prec. in Chan. F. It was held per Lord Chancellor, that upon the Statute of Frauds 
478. S. C. in and Perjuries a Judgment ſhall have no Relation but from the Time of 
1 the ſigning, not only as againſt Purchaſors of the Lands themſelves, 
ſeen this Caſe but alſo as againſt prior Judgments entered in the Grand Seſſions of 
_ 2 Wales, to which that Statute does not extend; and therefore, as objected, 
think) in the judgment in the Common Pleas, tho” ſubſequent in Time to the 
aneber MS. other Judgments 'at the Grand Seſſions, yet if it might relate. to'the 
_ firſt Day of the Term, it would take Place of the other Jadgments : 
come at. But his Lor dſbip ſaid, that a Man who truſted his Money on a Judg- 
ment was in ſome Sort a Purchaſor of the Land, as he might take 
out Execution, and extend the Land itfelf; and therefore, if he found 
ng Judgment prior, he thought his Security good; and chat the Rule 
the Statute had laid down for the Safety of Purchaſors of Lands them- 
ſclves, was a good Rule to follow in the preſent Caſe, and the Rela- 
tions were not to be favoured in a Court of Equity. But Sir T, 
Powwis infiſted ſtrongly, that the Statute extended only to Purchaſors 
of the Lands, and therefore ſaid, a Judgment ſhould have the ſame 
Relation ſtill, as it would have had at Common Law, againſt a volun- 
tary Settlement, or againſt one who came to the Lands by any Con- 
veyance without valuable Conſideration ; and this was not denied by 
the Court ; but in the preſent Caſe, if the ſubſequent Judgment in the 
' Common Pleas ſhould have ſuch Relation, it would defeat real Credi- 
tors who truſted to the Priority of their Judgments ; which his Lord- 
hib thought ought not to be overthrown by a Fiction of Law. 
Mich. 1717. Anon. MS, Rep. 

6. Purchaſor is not to be affected with a concealed Conveyance. 
Feb. 6, 1719. Butler and Burk, Vin. Abr. Tit. Purchaſor, (D) Ca. 7. 
P. 118. 

Bill to have a Satisfaction of a Jadzindht againſt a Purchibr of 

the Equity of Redemption of the Land, or to redeem Incumbrances, 

(4) That no Cc. The Defendants infiſt on the Stat. 4 & 5 W. & M. cap. 20 (a). 
* a This Judgment was not docketted till 1721, and the Purchaſe was 
Purchaſor or made in 1718, Inſiſted, that the Defendant the Purchaſor had No- 
2 tice of this judgment, and an Allowance for it in the Purchaſe, and 
Jocketted, that raiſes an Equity for the Plaintiff againſt him. And per Lord 
Chan. Macclesfield, it is plain the Defendant had Notice of the Judg- 

ment, and did not pay the Value of the Eſtate, and that is a ſtrong 
Preſumption of an Agreement to ad off the e Judgment; Aj ſince the 


- Plaintiff 


„% „ K — — — — 


8 


Purchuſor. 


— — — —— Uſe 690/92 041696 p009,5reys my reg UN 
Plaintiff cannot proceed at Law —_ the Defendant upon the Judg 
ment for want of docketting in due Time, he ought to be relieved in - 
a Court of Equity. Decreed that the Defendant pay to the Plaintiff 
the Money: bona fide due upon the Judgment. 9 Geo. 1. Thomas and 
Pledtell, Vin. Abr. Tit, Creditor, and Bankrupt, (E] Ca. 5, P.c3. 
8. If the Perſons claiming under 'a Breach of Fruſt have Notice c,;, in Eg. 
of it, then they are ſubject to the ſame Truſt; ſo if the Convey- Temp. Lord 
ance be voluntary, or without a valuable Conſideration ; but if for * 
valuable Conſideration, and without Notice, the Purchaſor will hold S. P. in S. C. in 
the Land diſchatged, and the Truſtees muſt buy and ſettle other Lands _ 4 
to the ſame Uſes. Per Cur', Mich, 1732. in the Caſe of Manſel and ſubje& 3 
Manſel, 2 Will. Rep. 013. | | Truſt is pur- 


| | chaſed from 
the Truſtees for a valuable Conſideration 4vithout Notice, a Court of Equity cannot affect the Purchaſor, tho? 


they can the Truſtees ; but if ſuch Purchaſor had Notice, then the Truſt goes along with the Eſtate, and the 
Land ſtill continues ſabje& to it. ; 5 


— 


I 


9. If after the Execution of a Conveyance, but before Payment of 
the Conſideration Money, the Purchaſor has Notice that the Vendor 
has no Title to the Lands, this is ſufficient to avoid the Purchaſe. 
Jones and Stanley, Mich. 5 Geo. 2. in Scac', MS. Rep. | | 
10. A Church Leaſe was agreed by Marriage Articles to be ſettled A purchaſor 
upon the Huſband and Wife, and the Iſſue of the Marriage. The with Notice 


Huſband afterwards ſells it to C. who had no Notice of the Articles. 3 = 


C. died, and his Executors ſold the Leaſe to D. who had Notice of the Notice, and 
Articles, and C.'s Executors gave D. collateral Security for the better —4 3 
aſſuring his Title. The Plaintiff claimed under the Articles, and prayed 


would not 


that D. by reaſon of the Notice he had of the Articles, might be conſi- — the 
dered as a Truſtee for him. D. pleaded his Purchaſe, and confeſſed ihont' 


8 : Je without No- 
the Notice, but infiſted principally upon C.'s Purchaſe without Notice, tice, yet it 


whole Title was now in him. Lord Talbot decreed for D. and ſaid, being a Fraud, 


it would be the ſame tho' D. had been only a Volunteer as C.'s 3 = Youu 


cutors were, and that D. taking collateral Security could not make his the Purchaſor 


ir Kid We | ith Not 
Caſe the worſe, but if C. had had Notice, all would be overturned. — b 


Hil. 173 5. Loutber and Carleton, Caſes in Eg. Temp. Lord Talbot 187. to make Sa- 


tis faction to 
the Plaintiff his Vendee, who had ſued for Relief. Cited per Lord Talbot, ibid. 188. as a Caſe which he ſaid 
he remembered. 


11. If in an Information for a Charity to ſet aſide ſome Convey- In this Caſe 


ances obtained by Defendant, it was charged, that he had Notice of a 1 
Truſt Deed, and that his Agents in obtaining ſuch Conveyances were Geer et a7, 


Members of the Corporation of Newcaſtle, and might have Recourſe vpon arguing 


to the Records of the Town, whereby they might inform themſelves 3 


of this Truſt, and the Queſtion aſked was, Whether any Agent for Purchaſor for 


the Defendant had not Notice of the Truſt Deed at the Time of treat- *,Yvable 


OS i Conſideration 
ing for or obtaining ſuch Conveyances? Defendant denied he had without No- 


any Notice, or that his Agents were Members of the Corporation, or tice, Land 
might have Recourſe to the Records, or that, as he knew or believed, uz“ 


» then ſaid, if 
fuch Agents had any Notice of the ſaid Truſt Deed at the Times they hoy had No- 


reſpectively treated for ſuch Conveyances ; but becauſe he did not deny *< before 


| 4 | : the D 
that they had Notice of the ſame at the Time they were obtained, —4 — 


this was held to be inſufficient, and the Plea ordered to ſtand for an ted that 


Anſwer, with Lone to except as to the Notice. Per Lord Talbot, Nas ſufficient. 


Attorney General and Gower et al, Nov. 12, 1736. MS. Rep. ; ig — 4x7 


; 5 ; the Time of 
the Treaty; and he ſaid, as to the implied Notice, it was the very ſame as expreſs, for the Principal by truſt- 


ing his Agent made his Act his own, and became anſwerable for it, for otherwiſe a Man who had a Mind to 


get another's Eſtate might ſhut his own Eyes, and employ another to treat for him who had Notice of a 
former Title, which would be a manifeſt Cheat. 176d, | 


Vo 1. II. 8 M 12. J. 
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His Honour 12. J. S. became indebted. to ſeveral Perſons by Bond, in three of 
faid, that with which G. was bound with him as a Surety; afterwards G. gave his own 
3 the Bond along with him to one of the Creditors, to whom FJ. S. was bound 


Fitate fold to in a ſingle Bond. J. S. being thus indebted, made his Will, and in the 
i. the Credi- Beginning of it ſays, **, My Will is, that all my Debts be paid, and 7 


andy as e do charge all my Lands with the Payment thereof.” Then came this 
tion out of Clauſe; © Item, I give all my real and perſonal Eſiate to G. to hold to 


that, and that . . be & » 8 «140 a 
chi, ua, es © him, his Heirs, Executors, Adminiſtrators and Aſſigns, chargeable 


tremely plain nevertheleſs with the Payment of all my Debts and Legacies.” And 
_ it 2 made G. Executor. The Teſtator died in 1724. G. proved the Will, 
to. call ie in and in the ſame Year ſold a Freehold Eſtate of J. S.s to H. and in 
' Queſtion. 1727 fold another Eſtate of the Teſtator's, conſiſting of both Freehold 
That the Ex- and Leaſehold, to M. In the ſeveral Deeds by which theſe Eſtates 


ecuto th a os; | 
— Per. were conveyed, J. S.'s Will was recited, and to one of theſe Deeds 8. 


ſons that by a Creditor of F. S. was a ſubſcribing Witneſs, Theſe Lands were 
3 fold in the Neighbourhood by Outcry. At the Time of theſe Sales 
poſe of the the Creditors, all of them, either lived in the Town where G. lived, 


eam or Within three or four Miles of it. During all this Time, and 'till 


Eſtate, which 17 30, the Creditors received their Intereſt regularly at 5 J. per Cent. 


indeed, in from G. who was a ſolvent Man 'till 1732, and then he became a 
ſome Caſes, 


bo... Bankrupt. In 1734 the Creditors of J. S. brought a Bill againſt the 
cloathed with Purchaſors of theſe Lands, againſt G. and the Aſſignees under his Com- 


_—_ miſſion, for Satisfaction out of the Lands ſold by G. His Honour (for 
that poſſibly the Reaſons in the Margin) diſmiſſed the Bill with Coſts as againſt . 


the Court in the Purchaſor of the Leaſchold only, there being no Manner of Pre- 
ſuch Caſes tence for the Plaintiffs to come upon that Eſtate, W. having purchaſed 


may require | : a 
a Porchafor of it of the Executor, who, by Law, is the proper Perſon intruſted to 


it to ſee the diſpoſe of the Teſtator's perſonal Eſtate; and as to the other Defen- 
—— _ dants, without Coſts. Ezaft, 1740. Elliott and Merryman, Barnard. 
unleſs there is Rep. in Chan. 70, => 


ſome particu- K | 

lar Truſt or a Fraud in the Caſe, the Sale thereof by an Execntor muſt ſtand, and the Creditors cannot break in 
upon it; and as to the other Sales that have been made, his Honour obſerved that the general Rule is, that if a 
Truſt directs that Land ſhould be fold for the Payment of Debts generally, the Purchaſor is not bound to 
ſee the Money rightly applied, but if it be for Payment of certain Debts, mentioning in particular to whom 
theſe Debts were owing, the Purchaſor is bound to ſee that the Money be applied for the Payment of thoſe 
Debts. That the preſent Caſe does not fall within either of theſe Rules, for here the Lands are not given to be 
fold for Payment of Debts, but are only charged with ſuch Payment. However, the Queſtion is, Whether that 
Circumſtance makes any Difference? And his Honour was of opinion, that it did not. And if ſuch Diſtinction 
was to be made, the Conſequence would be, that whenever Lands are charged with the Payment of Debts ge- 
nerally, they can never be diſcharged of that Truſt without a Suit in Chancery, which would be extremely 
inconvenient. That no Inſtances have been produced to ſhew, that in any other Reſpect the charging Lands 
with the Payment of Debts differs from directing them to be ſold for ſuch a Purpoſe, and therefore there is no 
Reaſon that there ſhould be a Difference eſtabliſhed in this Reſpect. An Objection having been made, that 
where Lands are appointed to be fold for Payment of Debts generally, the 'Truſt may be ſaid to be performed as 
ſoon as thoſe Lands are ſold, but that where they are only charged for Payment of Debts, that the Truſt is not 
performed 'till thoſe Debts are diſcharged. His Honour obſerved, that this was the only Objection ſeemingly of 
any Weight as to this Matter, and faid, that ſo far it is true that where Lardt are charged with Payment of 
Annuities, thoſe Lands will be charged in the Hands of a Purchaſor, becauſe it „as the very Purpoſe of making 
the Land a Fund for that Payment, that it ſhould be a conſtant and ſubſiſting Fund; but where Lands are not 
burthened with ſuch ſubſiſting Charge, the Purchaſor ought not to be bound to look to the Application of the 
Money, and that ſeems to be the true Diſtinction. That in this Cafe the Circumſtances of the Creditors, their 
Acquieſcence ſo long as 1734, without inſiſting upon any Charge upon thefe Eſtates fo fold ut ſupra, and the 
Solvency of G. till 1732, and their receiving their Intereſt regularly of G. till 1730, who could not be ſuppo- 
ſed ignorant of the Purchaſes made by Outcry, they living either in the Town with, or within three or four 
Miles of G. And S. a Creditor being a ſubſcribing Witneſs to one of the Purchaſe Deeds, are Circumſtances far 
from ſtrengthening the Plaintiff's Cafe, but rather the contrary. That the want of Notice on the Part of the 
Purchaſors is a conſiderable Circumſtance in their Favour. It appears indeed that the Purchaſors had Notice 
that there were Debts charged upon the Eſtate, but it does not appear that they knew to whom the Debts were 
owing. Beſides, G.'s being a Co-Obligor in three Bonds, and having given to another of the Obligees his 
ſingle Bond, (which may be well conſidered as a Satisfaction for that Bond), by this it appears that the Creditors 
greatly relied upon G, for their Payment, and therefore it 1s not reaſonable that they ſhould reſort to J. S. “s 
Ef | | 


2 n 13. A 


Purchaſor. 687 
13. A Bill which is not brought to a Hearing 1s not ſuch a Bill as 
can properly create a Lis pendens, ſo as to affect a Purchaſor claiming 
under one of the Parties after the filing the Bill ; but a Bill which is 
brought to perpetuate Teſtimony and to pove a Will, is ſuch a Suit 
wherein the Proceedings under it when they are rightly carried on muſt , 
affect thoſe who claim as Purchaſors under one of the Parties, after the 


filing of the Bill. Per Lord Chancellor, Eaſt. 1741. Garth and Craw- 
ford, Barnard. Rep. in Chan. 4 54. 


(E) Diſputes, Intereſt, Uendoz and Uendee. 


1. J S. was poſſeſſed of a Term in three ſeveral Houſes as Executrix 
* to her Huſband, and which were in Mortgage at his Death, 

and there were likewiſe two other Houſes which the Huſband had 
purchaſed for Years in his own and in his Wife's Name, which were 
not in Mortgage at his Death. After the Huſband's Death J. S. gave 
out Particulars for Sale of all the five Houſes, A. (who was a Credi- 
tor of the Huſband) agreed to purchaſe all, and they were conveyed 
by the Name of all the Houſes as were in Mortgage. J. S. being 
adviſed that the Houſes which were purchaſed in her Huſband's Name 
and her's were her own by Survivorihip, and were not liable to her 
Huſband's Debts, or conveyed to A. as not being in Mortgage, ſhe 
refuſed to let A. have theſe two, tho' it appeared in the Cauſe ſhe . 
had often ſaid ſhe had ſold them, as well as the reſt, to A. and he had 
paid the Taxes for them. Upon a Bill brought by A. to have the 
Houſes conveyed, and to have a further Aſſurance of the others ac- 
cording to the Covenant, tho' the Court ſeemed ſatisfied that F. S. 
had covenanted to convey all five to A. and tho' ſhe had ſo done, 
yet there being no Agreement in Writing as to the two Houſes not 
compriſed in the Conveyance, the Statute of Frauds and Perjuries 
ſtood ſo full in the Way that they could not decree the Conveyance 
of them; for tho' the Particular was in Writing, and theſe two 
Houſes mentioned in it as well as the others; and tho' it was proved 
that that Particular was ſhewed to A. yet it was not proved to have 
been ſhewed to him on the Parchaſe, nor that he purchaſed by it. 
Mich. 1691. Caſs and Waterhouſe, Prec. in Chan. 29. "In 

2. Decreed that where Articles were not obtained with the ſtricteſt 
Fairneſs, the Conveyance to be ſet aſide, and the Purchaſe to ſtand 
as a Security for the Conſideration Money. Feb. 5, 1702. or Feb, 28, 
1722. White and Lightburne, Vin. Abr. Tit. Vendor and Vendee, (A) 
(8. 5. P. $41. | 

3. FJ. S. by Articles, reciting that he had an Eſtate for two Lives His Tera. 
in a Church Leaſe, covenanted to convey his Title to the Premiſſes 4 Ant cid. 
by ſuch a Day to A. as A. or his Counſel ſhould adviſe, It happened if 4 the Lives 
that after the Articles and before the Time of the Conveyance, one of — Foto 
the Lives dropt. And Lord Keeper decreed, that in regard here was cutjon of the 
no Default in the Sellers in making the Conveyance, the Loſs of the Conveyance, 
Life ought to be born by the Purchaſor, in the ſame Manner as if the A packer 
Reverſioner had articled to ſell the Reverſion expectant upon two Conſideration, 
Lives, and one had died before the Conveyance, the Purchaſor ſhould for that the 
there have had the Benefit of it; and in each Caſe in Equity the 3 N 
Eſtate is as conveyed from the Time of the Articles ſealed. Mich. the Convey- 


1702. White and Nutt, 1 Will. Rep. 61, 62. * 


left, there could be no Conveyance. The Reporter makes a Qzære of the Reaſon of this Diſtinction between 
the Loſs of Part and of the Whole, and refers the Reader to the Caſe of Caſi and Rudele et al', 2 Vern, 280, 
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makes that produced an old Survey, and according to the Number of Acres in 
vis Equity. ſuch Survey, the Purchaſe Money was paid. The Conveyancer being 
agrees per willing to be fully ſatisfied in the Number of Acres that he might 
another to inſert the Conſideration Money right, ſent to the Defendant for this 
882 Survey, and deſired that he would ſign it, which Defendant did. 


uch per A 
for his Lond, It happened that in this old Survey, in ſome Cloſes there was a great 


and enquires Deficiency of Acres, in others a greater Number than were contained 
of him how . . 

many Acres therein; but the laſt not making Amends for the firſt, this Bill was 
he hath; if exhibited to refund what was paid over and above the Number of 


„ Acres. Decreed per Lord Chancellor, that a Commiſſion iſſue to 
form him of meaſure the Lands out of Leaſe, and the Maſter to ſee what Additions 


the true or Difference there is ſince the Survey was taken, and what Acres are 


py, in Leaſe and what out, and the Maſter to adjuſt the Number of Acres. 


and no Occa- Trin. 7 Ann. Sir Cloudſley Shovel and Bogan. 


ſion for an 
expreſs Warranty in the Deed of Conveyance, the Fraud is the Equity. The Vendee, in the leaſt, does 


not apprehend but his Account is right, and there is no Intention in him to cheat. The ſigning of the Survey 
is an Averment of the Quantity, and upon that Averment Plaintiff proceeds to a Purchale. 1614. 


F. S. was Proprietor of four Parts in ſeven of the. Manor of 
Glaſton. B. treated with C. who was impowered to ſell this Manor, 
or Part of it, and in 1697 he contracted with him in Writing, B, 
lived eight Years afterwards, and daring that Time he was ſeveral 
Times requeſted by C. to compleat the Bargain, and pay the Purchaſe 
Money, but B. raiſed Objections to the Title, and would not proceed 
further in his Purchaſe until they were cleared. But it appeared upon 
the Depoſitions, that thoſe Scruples were only to ſhuffle off the Pay- 
ment of the Money, until, by the dropping of ſome Lives, his Bar- 
gain would be bettered. One Life dropt in C.'s Life, and two ſince, 
The Plaintiff, after his Father's Death, in 1706, exhibited His Bill 
for a ſpecifick Performance of the Bargain, but the Maſter of the 
Rolls diſmiſſed it, with Coſts, by reaſon of the Delay. And Green 
and Green was cited, where a ſpecifick Performance was denied by 
reaſon of a much ſhorter Delay SW this. Mich. 8 Ann. Coward and 
Oding ſale. | 
Vin. Abr. Tit. 6. A. articles with B. for the Purchaſe of an Eſtate of 180 J. per 
_ 15 Annum, for which he was to give thirty-five Years Purchaſe upon 
by way of executing Conveyances, but A. diſcovering afterwards that 30 J. per 
Note to Ca.1. Innum of the Land were Copyhold, refuſed to go on with the Pur- 


2 * —* chaſe. A. brought his Bill for a ſpecifick Execution of the Articles, 


and Philips, and the rather for that B. had paid 500. in Part upon executing the 
Lord Chan- Articles. But Lord Chan. Macclesfield would not decree a ſpecifick 


llor ſaid, : . | x - ; 
that there was Execution of this Agreement, it being unequitable, and a Matter pro- 
no * per for a Jury to mitigate Damages, but ordered the 50. to be paid 
Roth 6s back, but without Coſts. Trin. 1721. Sir Harry Hicks and Phillips, 
aſſiſt this Cow: Prec. in Chan. 575. | 

tract; but i 5 | 

the Plaintiff had ſued at Law upon it, this Court would ſet ſuch a Contract aſide as to the Cotyho/d; and that 
it was a clear Caſe, but that he could not. determine upon the Point of an hard Bargain ; but upon the other 
Point, ordered the Articles to be delivered up and cancelled, and the Money paid down to be repaid. 
S. C. cited arg* Lucas's Rep. 504. in the Caſe of Lewis and Lord Lechmere, ſays, that the Vendor offered to 


procure an Infranchiſement of the Copyhold, or make auy Compenſation in the Price, and yet the Court. diſ- 
miſſed the Bill, the Price being unreaſonable, | 


7. Bill 


Purchaſor. _ | 689 
— — ————_ ——ññ — 0 
7. Bill for a ſpecifick Performance of Articles for the Purchaſe of 


Lands. The Caſe was, the Plaintiff agreed to ſell the Manor and Lands 363. 5. C. 


in A. in Kent to the Defendant by a Particular, wherein the Manor cited arg 
and Royalties are mentioned, but no Value ſet upon them therein. It 8 ＋ 
happened that the Plaintiff had no Title to the Manor, but had been Lit and 
in Poſſeſſion of the Royalties ſeveral Years. The Defendant objected Leber, 


1 1 | I, nd ſays, th: 
againſt going on with the Purchaſe. And this was a Contract at a ty the De. 


Seuth-Sea Price, viz. forty- ſix Years Purchaſe; and ſecondly, that tho! cree was 


no Value was ſet upon the Manor and Royalties by the Particular, 1 
yet they are valuable in themſelves, and was a great Inducement to not being able 


him to purchaſe the Eſtate ; and, therefore, fince the Plaintiff cannot may Fa 
ſtritly perform his Part of the Agreement by conveying the Manor, — x 
he ought not to have the Aid of a Court of Equity to compel the De- Covenant, yet 
fendant to pay the Money, ſince he cannot have the full Benefit of 4 Fug 
the Agreement; and for this laſt Reaſon the Bill was diſmiſſed, but that this 
without Coſts, if the Plaintiff would deliver up the Articles. Per Manor was 
Lord Chan. Macclesfield, . Hil. 8 Geo. 1. Sir George Hanger and Eyles, t — 
Vin. Abr. Tit. Vendor and Vendee, (A) Ca. 1. P. 540. | it is evident 


that the other 


lt. 


upon a Point too inconſiderable otherwiſe to have been taken Notice of. 


Circumſtance in the Cauſe, (wiz. ) the unreaſonable Price, was that which really inclined the Court to lay hold 


8. A Bill for a ſpecifick Performance of Articles of 30 Aug. 1720 In this Caſe 
for the Purchaſe of Land was brought by the Vendor, in which Ar- wen 3 
ticles was this Proviſo, vis. provided the Plaintiff did on or before Time wa, 
the 10th of November following lay ſuch an Abſlrat# of the Title very material, 


before Vendee's Counſel as they fhould approve; This Agreement wag becauſe the 


for forty Years Purchaſe, The Bill was diſmiſſed with Coſts, becauſe 1 


the Title was not laid before Counſel within the Time limited. Per from whence 
Lord Chan. Parker, Trin. 8 Geo. 1. Lewis and Lord Lechmere, Lu- 2 


MI. for the Pur- 
cas's Rep. 503. IT -.- _-— chaſe was to 


WY | ariſe, bei 
upon ſaid 10 Nov. 260 J. per Cent. and at the Time of the Hearing of the Cauſe but 92 J. per e IF 


another Point was, But not determined to ſtand, Whether it be conſiſtent with the Rules of Equity to decree 2 
Performance in Specie of {6 extravagant a Bargain as a Sale of Land at forty Years Purchaſe (a), tho' it ſeems 
that that influenced the Decree. £ (a) S. P. debated in Dom. Proc, but undetermined, 
and a Decree made upon another Point. ide Gilb. Rep. in Eg. 155, 156.———Keen and Stukely, in which 
laſt Caſe it was determined in Scac* (before it went up to the Houſe of Lords) that they would inforce a ſpe- 
cifick Performance of ſuch Contracts, if the Price was reaſonable at the Time the Contract was made, how diſ- 
proportionable ſoever After-Accidents might make it. Arg, Lucas's Rep. 504. | 


OLE TOs I 


9. A Covenant to make ſuch a Title as Vendee's Counſel ſhall ap- Upon mutual 
prove of, means no more than that the Plaintiff ſhould make out a 1 
good Title, for if the Counſel diſapprove of a good and clear Title, wa 


» mutual Re- 


(i. e. ſuch a Title as a Court of Law or Equity would take to be a good medies, and 


Title) yet the Vendee will be bound by his Bargain. Jin. 8 Geo, 1. TR l 
in the Caſe of Lewis and Lord Lechmere, Lucas's Rep. 50 5. come into 
| quity for a 


ecifick Performance as well as the Vendee, and Lord Chan. Parker was of Opinion, that the Remedy the 


endor had at Law upon the Articles was not adequate to that of a Bill in Equity for a ſpecifick Performs 


10. If 4, buys a Houſe, and before the Time agreed for Payment 
of the ſame, the Houſe is burnt down by Caſualty of Fire, A. will 
not be bound to pay for the fame; and yet the Houſe may be built up 
2 Per his Honour, Eaſt. 1722. in Caſu Stent and Baylis, 2 Will. 
0 p. 220. 16 1 | Amn a 2 Fr 

11. A Reverſion expectant on an Eſtate for Life is decreed to be 
ſold to the beſt Putchaſor. B. is reported and confirmed the beſt Pur- 
chaſor, and the Order made abſolute 1 Jan. 1724; but the Convey- 


ance to B. was not executed until 1726, two Months before which 
"1 Vor, II, 8 N | | | | 
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Ran on. A 


. a Corfared' to brink his Purchaſe Money. into the Bank, and 
about that Time the Life felt in; ſo that the Purchaſe proving a bene. ' 
ficial ge, it was no petitioned that B. ſhould pay Intereſt from the 


Jun. 1924; Which was the Time be was abſolutely confirined' the 
beſt Purchaſor. His Honour decreed B. to pay Intereſt from ſaid 


00 Ranſom Money of a Ship ow to be 


1 Jan. to the Time of bis bringing the Money into the Bank, for 
from that Time he was ſure of his Title and of his Purchaſe, tho! the 


| Tenant: for Life had died the next Day; and the Life was wearing 


from that Time, which is equivalent to the taking of the Profits; and 
had B. taken the Profits, he muſt certainly have paid Intereſt alſo, 
for from the Time of the Report confirmed the Eſtate-is bound; and 
the Party who. was to convey it was a Truſtee for the Purchaſor, who 
ought to have the Money ready, nor did it appear that B. bad the 


Money lying dead by him, ſo he ought to have no Advantage of the 
Uſe or Intereſt thereof, which ſeems to belong to the Seller, or to 
thoſe Truſts for which the * was to be ſold. Eaft 11727. Ex parte 
Manning, 2 Will, Rep. 416 | 


12. Where ons articles 00 ſell an Eſtate, 120 brings a Bill for an 
Execution of the Agreement, tho' at the Time of the Agreement he 


cannot make a Title to the Purchaſor, yet it is ſufficient if he is able 


to do ſo when the Decree or Report is made; and accordingly it is 
uſual for the Reporter to mention that if ſuch a third Perſon joins, the 
Title will be good, for it would be attended with great Inconvenien- 


cies were Decrees to direct an Enquiry whether the Contractor to fell, 


had, at the Time of entering into fach Contract, a Title; for thus 
a'l Incumbrances and Defects would be raked into. Per the Maſter 
of the Rolls, Trin. 1731. 2 Will. Rep. 650, 631. FP 
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fn her) ranſomed hef for 1800 J and was taken t France 


4. Ae van Un U) the Frenrb; the after thavihig a Share 


as an Hoſtage for this Money, And by Lord Chancellor, 


The Ranfom Money muſt be raiſed out of the Profits, notwithſtand- 


ing any former Mortgage of the Ship; for if there was a precedent 
Mortgage, what would become of that Security, if the Ship had not 
been regeemed ? After the Ship was redeemed, ſhe performèd her in- 


tended Voyage, and the Freight Money received after Ho 


was the firſt Profits ariſing, and out of them the Ranſom Money is 
to be ſatisfied. The Inſurers always pay a Part of 5 Ranſom Mo- 
ney 4 Tok 8 Wee Hope and Nee . ow” 1 
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I, Receiver to the Guardian of an Infant who has his Accounts <a P. 1 
allowed him by the Guardian, ſhall not be obliged to ac- % Work. 
count over again to the Infant when he comes of Age. 
Trin. 1720. Clavering's Caſe, Prec. in Chan. 535. | 
2. A. is appointed Receiver by the Court of Chancery of the Rents 
of an Eſtate ont of Which an Annuity is payable Quarterly to B. 
B. acquaints A. wh& her Banker was, and orders him to lodge the 
Money from Time to Time in her Banker's Hands for her Uſe. About” 
Fuly A. lodges with the Banker 3 50 J. in order to be ready at Mi- 
chaelmas Quarter, as appeared. by bis own. Affidavit; on Michaelma: : 
Day B.'s Banker ſtopped Payment, and afterwards became a Bank- 
rupt; and now-on B.'s Petition the Queſtion was, On whom the 
Loſs ſhould fall? And Lord Chan. Macclesfield was clear of Opi- 
nion, that B. ought not to bear the Loſs of any Part of it (a). Hi. W 
* 57 28 (a) For till 
1720. Lady Shaſtſbury's Cafe, MS. Rep. 97 been 
paſſed B. had no Right to demand or receive it; that therefore in the mean Time the Banker was 4 Cathirs, 
and he might, notwithſtanding his having lodged the Money, have taken it out again before Michae/mas Day was 
ed, even tho? it were on Michaelmas Day itſelf, provided he had it ready the next Day to pay B. That con- 
equently the Banker could have no Power to receive it for B. before, becauſe ſhe had no Power herſelf, nor any 
Right to demand it before Quarter Day; that ſhe could not demand it, or at leaſt receive it, on Michaelmas 


Day itſelf, becauſe it was one of the Days that no Bankers make any Payments whatſoever ; and therefore the 
lodging the Money before B. became intitled to it, ought not to turn to her Prejudice, but 4. muſt make it 


good to her.” Prec. in Chan. 558. S. C. accord'. But whether the Loſs ſhould fall on A. himſelf, or 
born out of the Eſtate, his Lord#ip ſaid, that would come properly in Queſtion when 4. made up his Ac- 
counts with-the Owner of the Eſtate on his coming of Age, and he was inclined to think that 4. was not to be 
anſwerable for the Loſs any more than if he had been robbed of it. 2rd. 5 9. 


3. A. at the Inſtance of all Parties concerned, was by the Court ap- 
pointed Receiver; after in the Midſt of Vacation he commits Waſte; 
all the Parties concerned ſerve him with a Paper, diſcharging , him 
from being Receiver on that Account. On Motion for Attachment 
for turning him out who was appointed Receiver by the Court, Lord 
Chan. King Gid, tho the general Propoſition may be true, that At- 
tachment is to go Where a Perſon appointed Receiver by the Court is 
turned out, yet it may be otherwiſe when attended with theſe Cir- 
cumſtances; ſo denied the Motion. Mich. 12 Ges. 1. 1726. Bell 
and Spereman, Select Cas 3 has. 59, ION = 
RE” J. S. a. Copyholder in Fee, by Will char s his Lands with Pay- 
ment of bis Debts; the Lands lay in England, but the Teſtator's Heir 
was an Infant, and lived in Scotland. The Creditors bring their Bill 
to have their Debts paid out of the Copyhold Eſtate, to which the 
Heir appeared, but was in Contempt for not anſwering. It was 
moved, that Plaintiffs might have the like Progeſs againſt the Infant as 

if he were of Age, or elſe ile Court would appoint a Receiver, 
for 955 7 he enjoyed ſuch | 


at as he enjoyed "ſuch Eflate by the Frotection of the Laws t 
England, ſo the ſame ought to be lu 


ect to the Laws of England; and 2225 


if the Court ſhould not make ſome Order for Relief, there would be eg 
a Failure of Juſtice, ſince Defendant being an Infant, the Proceſs Ea 
after an Attachment was for a Meſſenger to bring up the Body to- 
anſiver, which could not be in this Cafe, the Defendant being in 
w/o Scotland ; 
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| Recovery [Common]. 


Scotland; but if he were of Age, the Plaintiffs might proceed to a Se- 
queſtration of the Land in Queſtion, and ſo have a Remedy. Lord 
Chan. King laid, that the Court ought to lend its Aſſiſtance to preyent 
a Failute of Juſtice; and for want of an Anſwer (the Lands being in 
England) will ſtop the Rents in the Tenants Hands; and directed, 
that an Anſwer be put in by ſuch a Time, or Cauſe ſhewn why Pro- 
ceſs ſhould not iſſue againſt him, as if he was- of full Age; or why a 
Receiver ſhould not be appointed. Eaſt. 1727. Leg and Turnbull, 
2 Will. Rep. 409. | 8 
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(A) What Eftate 02 Intereſt may be barred. by a Common 
Recovery ;;—And here of a Tenant to the Precipe. | 


(B) Tn what Caſes Equity will compel an Jnfant Heſr of a 
Truſtee to join in a Recovery. 


(C) Recovery ſuffered by one deaf and dumb, 
(D) Ot reverſing a Recovery, 


8 — — — — I * * — —_ the — ah _ 
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— — — 
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a rue (A) What Eſtate 02 Jntereſt may. be barred 


— 


— 


menione by a Common Recovery ;——And here of a 
Aale, Tenant to the Pracipe. 


but the Deed | | | 3, oat fret pf T4, 

of Uſes mentioned tao Meſſuages, by the Name of all other the Meſſuages of the ſaid A. in D. The Deed of 
Uſes ſhall be the Meaſure of what paſſes, and not the Fine and Recovery, Fin. Abr. Tit. Recovery Common, 
(R) Ce. 4. P. 217, C0, | 


I. QUITY will never aſſiſt to avoid a Common Recovery 

upon Pretence that there is no Tenant to the Præcipe, eſpe- 

cially when ſuffered by an Heir at Common Law to bar a 
voluntary Settlement. Feb. 13, 1706. Eyton and Eyton, Vin. Abr. 
Tit. Recovery Common, (R) Ca. 3. P. 217. 5 

And his Ho- 2. J. S. ſeiſed of the Manors of A. and B. deviſed theſe Manors, 


nour (on the 


Cauſe coming @/ter Debts and Legacies paid, to C. for Life, fans Wa e, and in Caſe 
before him C. ſhould have Iſue Male, then to ſuch Iſſue Male, and his Heirs, for 
10 Har. 1718, er; and if C. ſhould leave no Iſſue Male, and after Debts, &c. he 


Or on new 


Bill) held, as de wviſed the Manor of A. to D. in Fee, and the Manor of B. to E. in 
the Lords, by Fee, C. ſuffers Recoveries of both the Manors, wherein he was Vou- 
tne Abance chec, which were to the Uſe of him and his Heirs. The Houſe of 
of the Judges, 7 eu | Hy. | Fi; y; Bees, 

had before Lords, upon an Appeal from Lord Cowper's Decree, and upon taking 
— „ the Advice of all the Judges, were of Opinion, that the Remainders to 
mainders li- D. and E. in Default of C.'s leaving a Son, were contingent Re- 
mited to D. mainders, and conſequently barred by the Recoveries ſuffered by C. 


and bers Whereupon they reverſed Lord Cowper's Decree, 1718. Carter and 


Contingent . g 
Remainders, Barnardiſton, 1 Will. Rep, 5905. 

and deftroyed _ LG eo Si 24 IK + _ | n 
by the Common Recoveries ſuffered by C. Mid. 3811: Is —— lo 


3. 7. 


it. — 


* * — w 
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3. Ad Tenant in Tail, (Remainder in Tail to Defendant) made a Med. Caſes 
a Leuſe to A. for ninety<nine Years, determinable on three Lives, ,. 7 * 
with a Covenant that u, ſhould renew, Gc. Afterwärds . S. mort- ac, age, 
gaged the Lands to 7. S. in Fee; Who aſſigned the Mortgage to F. that —_— 
The Leaſe being determined, J. S. made a new Leaſe to A. purſuant chere wa = 
to the Covenant in the firſt Leaſe, and then he and F. (the Aſſiguee Tenant to he 
, the Equity of Redemprion pr Cn it 
to D. in order te. make him a. Tenant. ta the. Præcipe, and thereupon — — 
in 1702 à Recovery was ſuffered, in- which N S. was vouched, and he it ought to be 
vouched over the Common Vouchee, and ſoon after died without Iſſue. — n 
Then the Defendant (the Remainder Man in Tail) got this Mort- a good one 
gage to be aſſigned to G. In Truſt for himſelf, and brought an Eject- v — 
ment on a double Demiſe by him on faid G. and thereupon A. Time, of 
ane Bill to ſta | the Proceedings at Law. 's Per Cur, In bi Caſe above twenty- 
the Morigagee in Fe is a Truſtee' for the Mortgagor, but he is only, ſo 1.5 77 0 
far a Truſtee as he derives under the Title of the Mortgagor, and hath no Another Ms. 
Relation to the Remainder. over; and to ſay that the Remainder of a real Rep. _ 
Eſtate ſhall be barred by a Recovery ſuffered by a Ceſtui que Truſt of a © EN 
particular Eſtate, is going farther than ever that Point has been carried; 
and ſeems to croſs the Intention of the Statute De Donis, for by that ; 
Statute thts Remainder is veſied ; beſides, this Recovery was ſuffered by 
a Ceſtui que Truſt in Tail, which is but a particular F/tate, who at 
that Time had it in his Power to have had the /egal Eſtate, by paying 
off the Mortgage. It induces a ſtrong Suſpicion that the Defendant, 
who is the Remairider Man, thought himſelf barred by the Recovery 
when he brought. the Ejectment, and declared on a double Demile, 
the one made by himſelf, and the other by Mortgagee's Aſignee, which 
Titles cannot ſtand together ; for, if his Remainger is good, his Title 
under the Mortgage is not, and it is plain that A. hath a Right to be 
relieved againſt any Right. Defehdant can claim under the Mort- 
gage; therefore, as to that à perpetual Injunction was decreed for 
A. but as to Defendant's Title under the emainder, a Trial was 
directed, and after the Trial an Injunction was ordered till the Hear- 
ing the Cauſe. Eaſt. 11 Geo. 1. Webber. and The Earl of Montrath, 
MS. Rep, + | ty. 23% $ ann Tee £50461 Te | 

"af Arad on Marriage to ſettle Lands on, the Huſband and Wife % this Caſe 
for their Lives, Remainder to the firſt, &c. Son of the Marriage, Re- n % 
mainder to the Heirs Male of the Body of the Huſband by any Wife, P. C. 
Remainder to the Heirs of the Body of the Huſband by the firſt 
Wife, Remainder to the. Huſband in Fee, with Proviſions for the 
Daughters of the firſt Marriage, if no Son. The Huſband has one 
Daughter by the firſt Wife, . ſuffers a Recovery, and marries a. ſecond 
Wife, and takes Notice of the firſt Marriage Articles in his ſecond 
Marriage Settlement. The Daughter by the firſt Marriage barred this 
Recovery. Trin. 1729. Powell and Price et al et econt', in Scac', 
„„ 2 » Si hs W ge 04. 
5. J.. deviſed all his Lands to A. and his Heirs, In Truft to pay Elis Lor gi, 
Debts, and then In Truſ for B. and the Heirs of her Body, Remainder took Notice 
to A. and bis Heirs, upon Condition that he marry B. and gave A. his os * - 
perſonal Eſtate, In Truſt for B. until the ſhould attain twenty-one, and ry arg 4 = 
made A. Executor, and then died. B. refuſed to marry A. and mar- equitab/e In. 


ried C. and afterwards at her Age of twenty-one, ſhe and ber Huſbana gr He, 


be incorporated 
made together, but 


. his Lord/bip 
ſaid, that Objection could not affect this Caſe ; for tho' the /zga/ and equitable Eftates cannot 


be incorporated 


together, yet FJ. S. has not limited an equitable Eftate firſt, and then the legal Eftate, but has at firſt given the 


whole Fee; that it happens indeed, that the laſt Part of the equitable Intereſt may be conſidered as merged, by 
Vor, II, 8 0 


1 n „— 


coming 


_—_— \ 
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Coming to one made A Bargain and Sale to D. in order to ſuffer a Recqvery, in 
and the fam® which ſhr and ber Huſband were. vouched, and the Uſes thereof were 
Perfon, Tho «\ 4 & | . . LY i 
had the whole declared fa the Iſſue of. the Marriage, | Remaibder to ben own right. 


_ Eſtate Feirs, A Queſtion was, If the Intereſt of B. and her Huſband was 
but chat it. barrable by a Recovery? And Lord Chancellor held it was. Hil. 


but chat it ble b ** cee 9 
wouk! be 0 2. 8iriFobn Robinſon and Comyns, Caſes in Eg. Temp. Talbot 164. 
end) ana eee SE a, Ao ont are tet ek. Hom na. Eee FOR, 

coming to A. altho* not al/olutely, (for the Heir, upon the Condition broken, might have taken the whole 


equitable Intereſt out of him) that this «ſhould prevent their Incorporation, and therefore his Lord#ip' thought 


it an equitable Eftate in H. as well as that which' was in B. and, conſequently that B. and her Huſband had a 
Power to bar it. Bid. TEN | $498 | 


6. It having been aid, that a Feme Tenant in Tail and her Hu/- 
band cannot make a Tenant to the Præcipe without 4 Fine, Lord 
Chancellor (aid, that whatever, may be the Caſe, where an Huſband 
is merely ſeiſed in Right of bis Wife, was not neceſſaty in the prin- 
cipal Caſe for him to determine, becauſe in his Caſe the Huſband by 
his Inter marriage, and having Iſue, is become intitled to an Estate 
by the Curteſy, and therefore be alone, without his Wife's joining, might 
make a good Tenant, to the Precipe. Hil. 9 Geo. 2. in the Caſe of 

Sir Jobn Robinſon and Comyns, Caſes in Eg. Temp. Lord Talbot 167. 
7. The Bargain and Sale, whereby the Tenant to the Præcipe was 
made, was not inrolled 'till the Recovery compleated. Lord Chan, 
Talbot (aid, as to that, if the Lord Hobart's Opinion, as cited from 
Godbolt's Report, had been Law, ſome judicial Authority would cer- 
tainly have followed it. If there be no Inrollment, then the Bargain 
and Sale are void, but if there be an Inrcollment within fix Months, 
then it is good by relation, Hl. g Geo. 2. Sir Jobn Robinſon and 

Comyns, ibid. 5 © 0 N 

This At goes 8. By the Act of the 14 Geo. 2. it is enacted, That all Common 
on and ſays, Recoveries, ſuffered or to be ſuffered, without conveying the Freehold 


FP ded * . ; 12 eine ; . p 
wes vr 2 * veſted in Truſtees, or others claiming under them, in order to make a 


2 * tal Tenant to the Præcipe, ſhall be valid and effectual. : 

make valid an 0 Ph. ply | 

Common 8 unleſs ſuch as are intitled to the firſt Eſtate for Life, or other greater Eſtate, (in Caſe there 
be no ſuch Eſtate for Life in Being, in Reverſion or Remainder, next after the Expiration of ſuch Leaſes) 
have or ſhall lawfully convey, or join in conveying an Eſtate for Life, at leaſt to the Tenant to the Præcipe.— 
And that nothing therein contained ſhall prejudice the Eſtate of any Leſſees, or Perſons _— under them. 
And it is thereby further enacted, That where any Perſon, &c. hath or have purchaſed, or ſhall purchaſe, for 
a valuable Conſideration, any Eſtate or Eſtates in s, Oc. whereof a Recovery is or was neceſſary to be 
ſuffered in order to compleat the Title, ſuch Perſon, &c. and all claiming under him, having been in Poſſeſſion 
of the purchaſed Eſtate or Eſtates from the Time of ſueh: Purchaſe, ſhall and may after the End of twenty 
Years from the Time of ſuch Purchaſe, produce in Evidence the Deed or Deeds, making a Tenant to the 
Writ or Writs of Entry or other Writs for ſuffering a Common Recovery, and declaring the Uſes thereof, and 
the Deed or Deeds ſo produced (the Execution Ae being duly proved) ſhall in all Courts of Law and 
Equity be deemed as good Evidence for ſuch Purchaſor and Purchaſors, and thoſe claiming under him, her or 
them, that ſuch Recovery or Recoveries was or were duly ſuffered and perfected according to the Purport of 
ſuch Deed or Deeds, in Caſe no Record can be found of ſuch Recovery or Recoveries, or the ſame ſhould appezr 
not to be regularly entered or recorded. Provided, That the Perſon or Perſons making ſuch Deed or Deegs as 
aforeſaid, and declaring the Uſes of a Common Recovery, had a ſufficient Eſtate, and Power to make a Tenant 
to ſuch Writ or Writs as aforeſaid, and to ſuffer ſuch Common Recovery or Recoveries. —That from and after 
the Commencement of this Act, every Recovery already ſuffered, or hereafter to be ſuffered, ſhall be deemed 
good and valid to all Intents and Purpoſes, notwithſtanding the Fine, or Deed or Deeds making the Tenant 
to ſuch Writ, ſhould be levied or executed after the Time of the Judgment given in ſuch Recovery, and the 
Award of the Writ of Seiſin as aforefaid ; provided the ſame appear to be levied or executed before the End 
of the Term, Great Seſſion, Seſſion or Aſſizes, in which ſuch Recovery was ſuffered, and the Perſons joining in 
ſuch Recovery had a ſufficient Eſtate and Power to ſuffer the ſame as aforeſaid, 


(B) In 


— a — 


Recovery [Common]. | | 69 
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(B) In what Cafes Equity will compel an 
cg Hetr of a Lruſtee to join in a Re- 
1 -; 


1. L IPO the Marriage of J. S. who was the eldeſt Son of A. His Lor gie 
A. the Family Eſtate was ſettled upon A. for ninety-nine Years, — . 
if” he ſhould ſo long live, Remainder 70 7 ruſtees during his Life, Re- — miſ- 
mainder 20 the firſt, &c. Son of that Marriage in Tail Male ſucceſſively, chievous to a 
Remainder 7% Zhe firſt, &c. Son of any other Marriage, Remainder _ 
oer. There is B. a Son of this Marriage, and afterwards the Wife ſhould ſtand 
died. B. the Son, who. was come of Age, and being upon a Treaty an ww 
of Marriage with M. and the ſurviving Truſtee, for preſerving, &c. J S. and B. 
being dead, leaving an Infant Heir, J. S. and B. his Son brought a Bill in cutting off 
againſt the Infant Heir, to join in making a Tenant to the Præcipe, in EA 


order to ſuffer a Recovery for making a Settlement upon B.'s Marriage. making a 

On the Hearing Lord Chan. Parker declared, that the Truſtees being new one 3 that 
egen . HE , this is plainly 

appointed to preſerve contingent Remainders, and here being a veſted for the Be- 


Remainder in Tail, if this were for the Good of the Family, he did nefit of the 


Family, for 


not ſee but ſuch Truſtee might lawfully join, and referred it to the by he now 


Maſter to ſtate whether this was for the Good of the Family, and the intended Set- 


. A 1 | _ tlement B. is 
Moajter reported that B. was in Treaty, Sc. and that it was a benefi- fement B. is 


cial Marriage for the Family, and that it was neceſſary a new Settle- nant for Life 


ment ſhould be made of the Eſtate, which could not be done without inficad of 
enant 1n 


a Recovery ; and it now coming on upon the Maſter's Report, his Tail, fo that 
Lordſhip decreed that the Truſtee join in a Recovery, and making a it is a Means 


new Settlement, and that the Maſter direct a proper Conveyance, in — 2 
: E Ee 


which the Truſtee ſhould join. Trin. 1719. Winnington and Foley, longer in the 
1 Will. Rep. 536. | _— 5 all 


dead, there is an End of the contingent Remainders by that Marriage; and as to any Remainders by another 


Marriage, no Remainder not i= EH ought to be ſo much regarded as this Remainder in Tail, which is 
actually veſted in B. the Son. Therefore decreed ut /upra.—After the Decree pronounced, it was inſiſted that 
the Heir of the Truſtee, tho' an Infant, was yet a Truſtee within the 7 Ann. 19. and therefore it was prayed 
that the Infant Truſtee might levy a Fine, which muſt be good, unleſs reverſed during his Infancy ; but his 
Lordſhip ſaid, he did not know how he could direct the Judges to take a Fine from an Infant, but let the 
Maſter direct a proper Conveyance (a). Bid. 538. (a) See this Reſolution 
affirmed by the Lord Chan. King in the Caſe of Townſend and Lawton, 2 Will. Rep. | 


(C) Recovery ſuffered by one deaf and dumb. 


1. A MAN deaf and dumb ſuffers a Common Recovery of intailed But had he 
Lands, aſſiſted by his Uncle, and then ſettles the ſame to 9 


certain Uſes. Upon the Circumſtances of the Caſe it appeared he had and faithful 


| , . : : - Relation that 
done nothing but what in Conſcience he ought ; yet he being under net in. 


theſe Circumſtances, Lord Chancellor ſaid, he ought to be taken Care tereſted, 


uity; and it appearing that the Uncle was concerned in Point Equity would 
of * Eq 75 PPe 8 not have re- 


of Intereſt, the Settlement was ſet aſide. Trin. 7 Ann. Ferres and neved him in 


Ferres 1 8. Rep. ſo — 
an as this 


appeared 
to be. hid, 


D) Cf 
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| 0 Of revetling a Common Recovery, 

— 37 2 2 1133. 4 2 2 4100 1157 
TAT. 23 Eliz, „ , „ Fine, rates pee * 
or Common Recovery, ſhall be ru by Writ of Error, 


for falſe Latin, Raſure, ie Ni Miſentering of a Warrant of At- 
; *'torney, or of any Proclamation, iſreturning or not Return of the 
Sheriff, or any other Want of Form in Words, and not in Subſtance. | 


2. Stat. 10 C 11 V. & M. c. 3. J 14. no Fine Fed or Judg- 
ment ſhall be reverſed for Error, unleſs Writ of Error be brought 


The Act goes within twenty Years, 
on and fas, 3. -Stat. 14 Geo. 2. evety Common Recovery already ſuffered; or 


1 hereafter. to be ſuffered, ſhall, after the Expiration of twenty Years 


this Act ſhall from the Time of the ſuffering thereof, be deemed' good and valid to 
not extend 10 4 Intents and Purpoſes, if it appears upon the Face of ſuch Recovery 


make an 
ſach 5 — that there was a Tenant to the Writ; and if the Perſons i Joining in ſuch 


abt cd Recovery had a ſufficient Eſtate and Power to ſuffer the ſame, not- 
crea dend Withſtanding the Deed or Deeds for making. the Tenant” to ſuch Writ, 
and effectual ſhould be loſt or not appear. 


in Law, which 


hath been avoided by any lawful A& or Means, or which ſhall l be avoided by Entry dels made on or 
before the 16th of Jan. 1740, or by Judgment or Decree had or obtained by ſome Action or Suit at Law or in 
Equity, commenced or to be commenced on or before the ſaid 16th of January, and proſecuted with due Dili- 
gence, but every ſuch Common Recovery ſhall remain and be of ſuch Force and Effect only as the ſame would 
have been if this Act had never been made.——Provided, That nothing in this Act contained ſhall be conſtrued 
to prejudice or affect any Queſtion of Law, which may ariſe upon Common Recoveries, not remedied or 
intended to be remedied by this Act, but all ſuch Common Recoveries ſhall remain and be o n Force and 


Effect only, as the ſame would k have been if this Act had never been made. 


T EP 


S a 
Vettoz. 


* hens 


(A) Relieved againſt the Fraud of ww Pze- 
deceſloꝛ. 


5 The Rector of St. Giless in the Fields, DR to 2» LI 
, to enable him to grant a Building Leaſe of an Houſe veſted 

in Truſtees, for the Benefit of the Rector and his Succeſſors 

for Nr. 10, his Bill ſuggeſted the ruinous Condition of the 
Houſe, and that no Body would undertake to rebuild it, but on 
having a Leaſe for a long Term, and prayed that it might be enquired 
under what Rents and Covenants it was proper to have ſuch Leaſe 
granted. The Court ſent it to a Maſter, who reported that the 
Parties propoſed to lett a Leaſe for ſixty-one Years, and to improve 
the Rent from 16 J. to 20 J. and that the Houſe was ruinous, and that 
it would be for the Benefit of 4. to have ſuch a Leaſe' made with 
proper Covenants ; which the Court ordered accordingly, and a Leaſe 


was granted; and it appeared by the Evidence that A. had taken a 
Fine 


* 


1 —  — — ** — — — 
— th. * 


8 


Reference. 8 


Fine of 600 J. of the Leſſee, but nothing of this appeared upon the 
Leaſe. A. died. B. his immediate Succeſſor, brou * Bill againſt 
A.'s Executor and the Legatee, either to avoid the Leaſe, as obtained 
by Fraud upon the Court, and on a Contract injurious to the Succeſ- 
ſor ; or to have the 600 J. with Intereſt from the Rector's Death, for 
B.'s Benefit. And Lord Chan. Talbot would not ſet aſide the Leaſe, 
ſaying, that the Leſſee in taking it looked no farther back than to the 
Decree ; he ſaw the Power that A. had, and it does not appear that he 
had a great Bargain, the Repairs having been great, and the rather 
becauſe he had ſold Part; but as to the late Rector, his Lordſhip ſaid, 
he had no Doubt but that the 600 J. ought to be conſideted as a Part 
of the Truſt from which it flowed, and ought to be repaid to B. 
with Intereſt at 4 J. per Cent. from the Death of A. And fo decreed 
the 600 J. to be laid out tn a Purchaſe for B. and his Succeſſors, and 
till then to be laid out on Security in Truſtees Names, and A.'s Exe- 
cutors to pay Coſts out of his Aſſets; but as :gainſt the Leſſee he 


diſmiſſed the Bill, irt Coſts. Trin. 1736. Galley and Baker, Ces , 


in Eg. Temp. Lord Talbot 199. 


— — 


88 
Vekerente, 


th. 
—— 


(4) Reference to a Paſter in Chancery. 


1. J Contracting with B. to compile an Abridgment of the Hiſtory 
+ Of the Pleas of the Ciown, the Queſtion was, Whet!:c: ihe 

Book ſo compiled was an Abridgment of the Pleas of cle 

Crown, or whether it was the ſame Book ſhortened, and made leſs? 
And Lord Chancellor ſaid, he did not ſee what other Method he 


could take to determine the preſent Queſtion, than by directing an 


Enquiry before the Maſter, to ſee whether the Book was a fair Abridg- 
ment, or only a colourable one; and in order that the Maffer ma 

better determine it, his Lordſhip ſaid, he ought to direct that the 
Maſter ſhould be attended by two Perſons ſkilled in the Profeſſion of 
the Law to aſſiſt him, and that Directions of this Sort have been made 


in Mathematical and Algebraical Enquiries. But his Lordſhip ſaid, he 


ſhould chuſe that two Perſons ſhould be agreed upon by Conſent of both 
Parties to attend the Maſter, rather than that the Court ſhould appoint 


them; which being afterwards done, his Lordſtip ſaid, that the beſt 


Way was to leave all Matters in Difference to the Arbitration of thoſe 
two Counſel, and if they ſhould not be able to make an Award, that 
then they ſhould have Liberty to chooſe an Umpire; accordingly the 
ſame was agreed to. Hl, 1740. Gyles and Wilcox, Barnard. Rep. in 
Chan. 368 to 370. | 

2. F. S. gave a Bond to B. his Attorney, reciting, that“ Whereas 
% B. had been ſerviceable to him in ſeveral Cauſes, and ſtill continues to 


* be fo, and the ſaid J. S. being thoroughly ſenſible of the Services and 
Tas it. - d P Favours; 
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. é ©. Favours; if the ſaid J. S. ſhall leave to the ſaid B. a Legacy of 
8 . © 1oool. then the Obligation to be void, otherwiſe to fland in full 
Force. J. S. died, but leaving no Legacy to B. he brought an 
Action upon that Bond againſt J. S.'s Executrix, and obtained Judg- 
ment. The Executrix brought a Bill to be relieved againſt this Bond. 
Lord Chan. Hardwicke, at the Hearing, decreed that the Bond could 
not be relieved againſt ; but afterwards, upon a Rehearing, his Lordſhip 
reverſed his former Decree, and directed that the Mater ſee what the 
Services were which B. did for J. S. and what he ought to be allowed 
for them, and whether B. ought to have any Allowance made him for 
any extraordinary Services which he did. The Bond to ſtand. as a Se- 
curity for the whole that is due. Eaft. 1741. Walmefley and Booth, 
Barnard. Rep. in Chan. 475 to 483. 1) I $1910 | 


— 


— * 


8 


Vekunding. 


Bid. 357. 1. S. was indebted to B. in 400 J. by Mortgage, Afterwards . S. 
13 . T died without Iſſue, leaving his two Siſters C. and D. his Heirs 
2 > at Law. C. died, leaving an Infant Son (a Plaintiff) and by Will 
might be an deviſed her Moiety of the Eſtate to two Truſtees in Fee, In Truſt to 


213 join with D. to raiſe by Sale, Mortgage, &c. of ſo much of the Eſtate 


tiffs had a as was neceſſary, Monies ſufficient for Payment of J. S.'s Debts. On 
Right to be a Bill brought by J. S.'s Creditors to have a Sale for Payment of their 


K Debts, the Maſter reported 700 J. due on B. 's Mortgage, and B.'s Ex- 
they had over ecutor received the ſame of the Truſtees, Afterwards it appeared by a 
1 Copy of an Account under B.'s Hand, that 353 J. 13 s. 1 d. had bcen 


this Right paid by J. S. in his Life-time. Upon this the Truſtees and Ceftuy que 
could not be Txt (the Infant Son of C.) brought a Bill to be relieved againſt this 


8 Over- payment. B.'s Executor pleaded all the former Proceedings, 


cutor's apply- and inſiſted that before any Notice of the Over- payment he had paid 
— * 4 away this 700 J. in Debts of B. His Honour decreed the Executor 
Manner he to repay the Surplus, and the Executor to be at Liberty to ſue ſuch 
ſhould think Creditors as thro' Miſtake he had paid, to make them refund. And 


fit, any more n Appeal Lord Cowper affirmed this Decree,” Tri. 1717. Pooley et 


3 al and Ray, 1 Will, Rep. 3 5 5. 


Law ſhould | | 
recover a Debt, and pay the Teſtator's Debts with it, and afterwards this Judgment is reverſed in Error, 


the Executor muſt reſtore the Money to the Plaintiff in Error, and his having paid it away in Debts of his 
Teſtator will not excuſe him from paying it back. And ſo of a Decree which is -afterwards reverſed on an 
Appeal. Secus if the Defendant had delayed the Appeal, and williogly ſtood by whilſt the Executor paid away 
his Money to the Teſtator's Creditors, for this would be drawing che Executor into a Snare. 


| Rehearing, Vide Hearing and Rehearing, P. 490. 
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| Orphan cannot releaſe her cuſtomary Share, it being a * 594. 
mere future Right; nor can the Huſband do it. Per dcreed bat 


= Lord Chan. Macclesfield. - But whether ſuch Releaſe would it is a Bar. 
amount to a Compoſition or Agreement in Bar of her future Right, 47 re Ch. 
or be a Compounding for her cuſtomary Share, was not determined. — 
Vide Prec. in Chan. 546. 

2. J. S. had a Leaſe from A. of Frofler-Court Farm of 263 l. per in this Caſe 
Annum, and was Tenant at Will of a Farm called Pkes, of 22 J. per was cited 


Annum, On his Payment of Rent, A.'s Steward gave him a Re- re Fran Caſe 
. . K « 2 . . acon and 
ecipt in his Verbis, Received then. of J. S. the Sum of 137 l. 108. od. Harries two 


* in full for Half a Year's Rent due at Lady Day loft.” . The Releaſe 7 three 


being general, the Defendant inſiſted he was not obliged to account 8 
for the Rent of Piꝶes. To be relieved againſt which A. brought his which was 
Bill, which was diſmiſſed by his Honbur, in regard that he might tus: u Le- 


nant got a 


have his Action at Law for the Rent of Pikes, notwithſtanding. the Receipt in full 
Generality of the Words of the Releaſe. But on Appeal, Lord Chan. to the Date; 


King declared he was not ſatisfied that 4. had a Remedy at Law, as . "i 


both theſe Lands might formerly have been held together, and the an Account 3 
general Words in the Leaſe might poſſibly extend to Pikes, contraty be Tenant * 


| | g q „ infifted h 
to the Intent of the Parties; if A. ſhould not recover at Law, he — not 6bli- 


muſt haye Relief here; ſo it would be ſending it to Law in order to ged to give 
have a new Bill. So decreed an Account, Mich, 1724. Lord Lucy ep 
and Watts, Select Caſes in Chan. 1. £5 A OTE | 
| S WAS! | 3. becauſe his 


| | e Receipt, 
Vouchers might be loſt, and not preſerved on account of the Receipt; ſo that he might be made to ſuffer, not 
thro' any Default of his own, but by relying on the _— But there being great Reaſon to believe the 
Receipt inſiſted on was obtained either thro' Fraud, or by Miſtake, and that the Tenant bad not paid all that 
708 * 2 Time of the Receipt, Account was ordered to be taken prevlaus to the Receipt, and to pay 
SOT} © Te | | [| 225 
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' Remainder, 


(A) Remainder by whom, and to whom, and when ou, bee, 
— And here of contingent Remainders. 
(B) Remainder barred by a Recovery, 


(C) Diſpute between a Remainder Man and | the. Guardian 
of Tenant in Tail, | 


a. — a — i. 
3 — — 
” — - 


— 


(A) Remainder by whom, and to whom, and 
when good, &c. — And here of W 
Remainders. * e 


Prec. in Chan. 1. S. ſeiſed in Fee of Blaclacre, by "12 DONS of 1695 cove- 
45 A „ nants to levy a Fine thereof to C. and B. and their Heirs, 70 
and Howard, tte Die of himſelf for Life, and after, to ſuch Uſes as he ſhould 


8. - 8 by any Deed or Writing under his Hand and Seal executed, &c, du- 
be Lond. Lord ring his natural Life, direct and appoint; and for, arant thereof, In 
Chan. Gwper Truſt for him and his "Heres. A Fine was levied, and J. S. afterwards 


iu tte Cal ef intermarrying with M. by whom he had Ifdue R. and F. S. being 


Stanhope and ſeiſed in Right of M. of Whiteacre in Fee, they, by Leaſe and Re- 
Thacker, who leaſe and Fine conveyed theſe Lands to Truſtees and their Heirs, In 
__— Truſt % the Uſe of fs for Life, then to M. for Life, Remainder 70 
be 2. R. the Son in Tail Male, Remainder to the right Heirs of the Survivor 
aod on 3 ipe-. F the ſaid ]. S. and M. for ever. Afterwards 5 th Martiage of R. with 
the Matter, N. by Leaſe and Releaſe of g and 10 Fuly:1698, made — 4 J. S. M. 
the Queſtion and K. of the firſt Part, 8 B. Daughter and Heir of B. the ſurviving 
id le. Truſtee in the Deed of 1677 of the ſecond Part, ſaid N. oh, the third 
mined at Law, Part, and others of the fourth and fifth Parts, in Conſideration of a 
— Marriage between R. and N. and of 40000. Portion, and other Conſi- 
Point of Law) derations, J. S. M. and R. convey B/ackacre and Whiteacre and other 


and his Lord- Lands to Truſtees and their Heirs, to the Uſes following, viz. As to 


2 iz Part, o the Uſe of J. S. for ninety-nine Years, if be ſhould ſo long live, 
a very nice Remainder to T; ruftees to preſerve contingent Remainders, Remainder 70 

* 1 Bid. M. for Lie, Remainder to R. for ninety-nine Tears, if he ſhould fo long 

Few = Remainder 7 Truſtees to ſupport, &c. And as to the other Part, 

to the U, Tſe of J. S. and M. his Wije, for their Lives, and the Life of the 

Survivor of them, Remainder to R. for ninety-nine Years, if he ſhould, 

&c. Remainder 4% Truſtees and their Heirs, to ſupport, &c. Remainder 

- as to the other Part 70 R. in Poſſeſſion for ninety-nine-Years, if, &c. 
| Remainder 7 Truflees and their Heirs, to ſupport, &c. Remainder 0 

N. for Life for ber Jointure, Remainder of the whole as the ſeveral 

Riders before limited ſhould reſpectively determine, to the firſt Son of the 

Body of N. to be begotien, and of the Heirs Male of the Body of fuch 

firſt Son lawfully iſſuing, and Jo to the ſecond and other Sons in hke 

Manner, Remainder to the Heirs Male of R. Remainder to the right 

2 Heirs 


„* 


Remainder. 701 
Heirs of J. S. for ever. F. S. covenants that he and M. would levy a 
Fine of the ſaid Lands to theſe Uſes, and A. B. the Daughter of the 
ſurviving Truſtee by the Directions of F. S. grants, releaſes and con- 
veys, and he ratifies and confirms all the Lands by the Deed of 1677 
limited to C. and B. and their Heirs, to the Uſe of J. S. for ninety- 
nine Years, if, Sc. Remainder to Truſtees, &c. with other Remain- 
ders over, to the right Heirs of J. S. for ever. A Fine was levied, 
and the Marriage took Effect, and R. and N. had Iſſue V. a Son, and 
S. a Daughter; then M. dies and then R. dies. Then F. S. by Will 
deviſes all his Manors, Lands, Tenements and Hereditaments, in Pos 
ſeſſion, Reverſion, Remainder or Expeftancy whatſoever to Truſtees and 
their Heirs, In Truſt by Sale or Mortgage to raiſe Money to pay his 
Debts and Legacies. F. S. dies, then W. the Grandſon dies without 
Iſſue, leaving S. On a Bill brought by the Creditors and Legatees of 
FJ. S. againſt his Executrix, and N. and S. her Daughters the Truſtees 
in the Will of J. S. and others, to have a Satisfaction of their Debts, &c. 
N. ſets out the Indentures of 1698, and inſiſted in Behalf of S. her 
Daughter, that the Remainder of all that was thereby limited 70 J. S. 
for ninety-nine Nears, with Remainder fo his r1ght Heirs, veſted in ©, 
her Daughter as Heir to V. her Brother, as a contingent Remainder 

by Purchaſe, and ſo not ſubje& to 7.5.'s Diſpoſal by Will. And 
whether they were, and how many, and which of them were ſo 
ſubje&t, was the only Queſtion? And Firſt, As to the Lands limited 

to J. S. for Life, with the lat Remainder thereof to his own right Heirs, 
there was little or no Queſtion made of it, but that it was the old 
Reverſion in Fee in him, and conſequently liable to be diſpoſed of as he 
thought fit; but as to the other Lands limited to him for ninety-nine Year's, 
with /uch Remainder to his own right Heirs, there were very ſolemn 
Arguments how far he had a Power over it; and that was divided 
into three Points, Firſt, Whether if theſe Lands not compriſed in the 
Deeds of 1677, and whereof he was ſeiſed in Poſſeſſion at the Time of 
the Marriage Settlement upon R. the Son, the Remainder to his right 
Heirs ſhould be looked upon to be the o Reverſion, and ſo under his 
Power of deviſing? Secondly, Whether if the Lands compriſed in the 
Deed of 1677, the Remainder 770 his own right Heirs, ſhould be looked 
upon to be void, and the / Reverſion veſted in himſelf, and fo paſs 
by bis Will? . Thirdly, Whether if the Remainder 20 the right Heirs 
of the Survivor of F. S. and M. his Wife, was capable of being ſettled 
to the Uſes therein limited? And if ſo, Whether the Remainder 70 
the right Heirs of J. S. was ſo veſted in him as to be ſubject to his 
Will? And after great Debate, Lord Keeper ordered a Caſe to te 1 

ſtated on theſe ſeveral Points out of the Deeds, and then he would 1 
conſider of them, and give his Opinion; and if it were neceſſary, 1 
would defire the Aſſiſtance of ſome of the Judges in it; but inclined 1 
pretty ſtrongly that J. S. had Power to ſubject all theſe Lands by Wil! x 
as his old Reverſion undiſpoſed of ; and ſaid, they might argue to the '% 
contrary from Sun riſing to Sun ſetting, but he thought they would 1 
not alter his Opinion. Mich. g Ann. Cure and Howard, Gilb. Rep. 9 
in Eq. 20. "4 

2. A. ſeiſed in Fee, deviſes fo B. his Executors and Adminiſtrators, for -Þ 

g Years, In Truſt for himſelf and M. his Wife, for their Lives, and 1 

the Life of the Survivor; and after the Death of the Survivor, In Truſt | 
for the Heirs of their two Bodies; and in Default of ſuch Iſſue, then 
In Truſt for the Heirs of the Body of A. and in Default of ſuch Tſue, 
In Truſt for the Heirs of the Survivor of the Huſband and Wife. I hey 
have Iſſue C. a Son. A. dies, Afterwards C. dies, living M. an In- 
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5 Remainder. : 
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fant, am without Iſſue. M. adminiſters 18 4 and 0. and Agne the 
Tenm to: R. His Honour. (on Conſideration of this Caſe) decreed the 
Title to belong to R. the Aſſignee of the Wife, and that this Term 
ſhould not be. attendant on the Inheritance; for that A. who raiſed 
this Term, and had Power to fever it from the Inheritance, ſhewed 
his Intention ſo to do, by limiting the Truſt to the Survivor of him and 
his Wife, and the Heirs of the Survivor; which, tho! it was @ void 
Limitation, yet ſufficed to ſhew his Intention to - ſever ſuch Term 
from the Reverſion. Trim. 1717. Hayter and Rod, 1 Will. Rep. 360 
to 376. 
Vide P. £ 2 ſettles Lands to the Uſe of himſelf for ninety-nine Tears, if 
18 8 he fo long live, Remainder to Truſtees and their Heirs, during his 
Lite, Sc. Remainder to the Heirs of his Budy, Remainder to himſelf 
in Fee. Per Lord Chan, Cowper, This is plainly a Pars, = Remain= 
der, being limited to the Heirs of the Body of A. who can have no Heir 
during his Life; for nemo eft heres viventis; and that the Meaning 
of the Limitation is to carry the Settlement as far as. may be, and 
beyond the Limitation to the firſt Son. Mich. 1717. Elje and Oſborn, 
1 Vill. Rep. 387, 388. 
4. J. S. deviſes his Freehold Eſtate to Truſtees and their Heirs, In 
*Truſt to convey the Premiſſcs 7o A. bis Son for Life, Remainder 75 
Truſtees, to preſerve, &c. Remainder 10 his firſl, &c. Son in Tail 
Male ſucceſſively, Remainder to his four Daughters in Tail general, 
as Tenants in Common; and if A. ſhould die without Tjjue, then he 
deviſed that the Premiſſes ſhould be ſettled in Fourths, vig. one Fourth 
to B. in Fee, another Fourth to C. in Fee, another Fourth to D. in 
Fee, and the remaining Fourth to E. in Fee; and in Caſe all or any 
of the ſaid four Remainder Perſons ſhould be dead at the Time when 
(a) Serrlement by Virtue of the ſaid Sertlement (a) his Eſtate was to devolve upon 


* Origi- them, then the fourth Part to which the Perſon ſo dead ſhould have 


been intitled to, if living, ſhould be conveyed to the reſpective Heirs of 
the Perſon ſo dead. B. C. D. and E. were Siſters of A. Afterwards 
E. died, living A. without Iſſue. Lord Chan. Parker decreed, that 
the Remainder in Fee of E.'s fourth Part does veſt in her Brother 
as her Heir; for ſhe having a Deviſe of the fourth Part to her in 
Fee, the Words directing a Conveyance to be made in Cafe of her 
Death to her Heir are no more than what would have been other- 


wiſe implied, & expreſſio cor” que tacite inſunt nibil operatur. Hil, 
1719. lackborn and Edgley, 1 Will. Rep. 600, 606. 


= 2 mY. 5. J. S. poſſeſſed of a 1 Years Term, deviſed it to Truſtees, 


Queſtions had In Truſt for his Son T. for ſo many Years of the Term as he ſhould live, 

been made and after his Death, In Truſt for the Iſſue Male of T. lawfully begot- 
* . ten, for ſo many Yiars of the ſame as ſuch Iſſue ſhould live; and when 
ther 7. took the Iſſue Male of T. ſhould happen to be extinct, then In Truſt for 
an Eſtate. 59 ſecond Sen B. for Life, Remainder In Truſt for the Iſſue Male of 


tail, or for 


Life only? B. for ſo many Years of the Term as ſuch Iſſue ſhould live; the eldeſt 
y? 
Secondly, Whe- to be preferred before the youngeſt ; Car after 5 e Death of B. and 


ach 1 oe from the Time his Iſſue Male ſhould happen to be. extinft, then the Pre- 


only, the ſub- niſſes to deſcend and continue in the Iſſue Male of the Namie and Family 
_ 8 of the Clares, (which was the Teſtator's Naine) which ſhould be next 
3 of Kin, for all the Refidue of the Term; and made ſaid T. ſole Exccu- 


Iſſue Male, or 4 R tor 
rather his 

never having had any Iſſue Male, would let in the Limitation to B. the ſecond Son? As to the firſt his Lord/hip 
was of Opinion, that 7. took but an Eſtate for Life, and diſtinguiſhed this Cafe from that of Xing and Mellirg, 
which was in Caſe of a Freehold, which may and muſt deſcend to the ue; but in the principal Cafe it is only of 
a Leaſebold, which, without a particular Proviſion, ſhall never deſcend, but muſt go in a Curſe of Adminitra- 
tion; and here it is expreſsly limited to T. for Life, and ſhall, not * enlarged by any ſubſequent Words, eſpe- 


cialle 


Remainder. 


tor and refiduary Legatee. F. g. died ; then T. died ns Iſſue. Lord gn n 
Chan, Talbot decreed this Term belonged to T. as being the reſiduary the [indication 
Begatee of J. S. his Father, and from him to the Plainiiff, who was to B. he ex- 
T.'s Executor. Eafb. 1734. Clare and Clare, Caſes in Eg. Temp. Lora Plains 0 


Talbot 21. | the Gift to the 
| Ile in the 


firſt Part, for there he gives it 7 the fit and every other Son and the Heirs Male of their. Bagies (a); ſo it is 
plain that he intended that every [ſue to be born of T. fheuld take; and then the Limitation ro B. a 400 
remote, and cannot take Effect. Secondly, That the ſubſequent Accident of 7.3 dying without Iſſue will not 
better the Caſe, bid. (a) Nete; Theſe Words do not appear in the State of the Caſe, 


6. A. deviſes all his Freehold, Copybold and Leaſehold, and all his real 
and perſonal Eſtate, not before deviſed, to three Truſtees, their Heirs, 
Executors and Aſſigns, In Truſt 7o pay bis Son B. 27 l. Quarterly ; 
and i, be ſhould have any Child or Children, he gives the Reſidue of the 
Rents, &c. of the ſaid Truſt Eſtate during B.'s Life, for the Education 
and Benefit of ſuch Child or Children; and after B.'s Deceaſe, he gives 
a Moiety of the Truſt Eſtate to ſuch Child and Children as B. ſhould 
leave, their reſpective Heirs, Executors and Aſjigns; and gives the 
other Motety to the Child and Children of C. his Grandſon, and every 
other Child and Children of S. his Daughter, their Heirs, &c. Aud 
if B. dies ſans Iſſue, he gives the firſt Maiety 10 C. and other (bild 
and Children of S. and their Heirs, &c. and dires an annual Pay- 
ment to ſuch Wife as B. ſhould marry. A. died. B. marricd, and 
had Iſſue a Son and a Daughter, and died. Afterwards C. married, 
and had Iſſue D. a Daughter, and died. The Limitation to the 
Daughter of C. is well ſupported by the Eſtate in the Truſtees ; or, 
if not, is good as an executory Deviſe ; and the Profits, Fc. ſhall go 
to the Children of B. Mich. 1735. Chapman and Bliſſett, Caſes in 
Eg. Temp. Lord Talbot 145. 


- 
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(B) Remainder barred by a Recovery (). c sat 2 


& 23 Car. 2. 
c. 24. No Tenant in Tail of any Fee Farm Rents ſhall be enabled of this Act to bar the Remainders, ner Mall 
have greater Power over the ſaid Rents than he had before. | 


1. S. ſeiſed in Fee of the Manors of A. and B. (after Debts and 

* Legacies paid) deviſes. theſe Manors to C. for Life fans Waſte, 
and if C. ſhall have Iſſue Male, then to ſuch Iſſue Male and his Hcirs 
for ever; and if C. ſhould die without Iſſue Male, then after C.'s Death 
he deviſed the Manor of A. to D. in Fee, and the Manor of B. to E. 
in Fee. C. ſuffers a Recovery of theſe Manors; and upon an Appeal 
to the Houſe of Lords, with the Advice of all the Judges, it was 
held, that the Remainder to D. in Default of C.'s leaving a Son, was 
a contingent Remainder, and conſequently barred by the Recovery 
ſuffered by C. 22 May 1717 in Dom. Proc', Mich. 1718. in the Caſe 


af Copper and Barnardiſton et al, 1 Will. Rep. 503, 509. 


(O) Diſpute 
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(C) Diſpute between a Remainder Man and 
the Guardian of Tenant in Tail. 


His Lordfip 1. J S. ſettles Lands of 4000 J. per Aunum upon his Marriage with 
laid bis Opi- M. upon the firſt, &c. Son of that Marriage in Tail ſucceſſively, 


nion was, that 


there was no as uſual in Marriage Settlements, and dies, leaving Iſſue a Son and 
Relief in Daughter, both Infants, and their Mother Guardian. The Son about 
3 twenty being ill, and not likely to live to twenty-one, the Mother 
was a Cart of about two Months before his Death, which happened af his Age of 


Equity but p - | des . 
70, „ klar: Uenty Years and feven Months, gives Orders for felling a great Quantity 


That the In. of Timber without her Son's Privity, and in that Space did fell Timber 
fant being fo the Value of 50001. or Goo l. in an improper Seaſon of the Year, 


Ten and in a waſteful Manner, in order to increaſe her Son's perſonal Eflate, 


Right to the ich Was divided at his Death between her and her Daughter, as next 
Timbergrow- of Kin by the Statute of Diſtributions. The Bill was brought by 


ing upon his 1 a ., . 
Irhericance, Plaintiff as next in Remainder, againſt the Mother and her Daughter, 


and when to have an Account and Satisfaction for the Money raiſed by the Sale 


vgs Far of this Timber, upon the Foot of Fraud, that the Mother felled this 
became a Timber without the Privity and Conſent of her Son, in Prejudice to 


Ki mn N the Remainder Man and his Inheritance. King C. diſmiſſed the Bill 
reſt in him, quoad hoc. July 8, 1727. Savil and Savil, Vin. Abr. Tit. Executors, 


nd conſe- 
— would (U) Ca. 76. . 154. 


go to his Re- N 
preſentatives ; and the felling the Timber without his Order or Direction, makes no Alteration in the Caſe; 


be it done by a Tort Seiſor or Treſpaſſer, or by Tenant in Tail himſelf, the Law is the ſame. bid. 
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Vent. 


e (A) Vent appozttoned in Point ok Time (a). 
of a Pari 

leaſed his Tithes at a Rent payable yearly at Michaelmas, and died in September; and the Court decreed an 
Apportionment. Meeley and Webber (5), in Scac. MS. Notes. —80 where 4. leaſed Tithes for the Lives of 
E., and C. and B. died one Day before half a Year's Rent became due; on a Demurrer to a Bill againſt the 
Executor for this Rent, the Court ordered Defendant to anſwer, and reſerved the Merits to the Hearing. 
Taibot and Salmon (c), MS. Notes.” (b) Queære Term and Year. 
ic) Jure Term and Year. : 


Ard with re- x, S. Tenant for Life, Remainder in Tail to his Son B, C. a 


33 Ev „Judgment Creditor of J. S. extended the Land, and leaſed to 
D.'sremaining D. rendring Rent Quarterly. J. S. died the 10 Mar. 1710, 


A e and D. continued in Poſſeſſion 'till the Lady Day following. B. the 
Election to Tenant in Tail claimed the Rent from Chriſtmas to Lady Day, for 


continue at the that D. by his holding over ſhewed his Election to continue Tenant 
old Rent, at Will to B. and that this would be no Hardſhip on D. ſince he 


this, the 

Court ſaid, | ought 
only ſhewed ; i 
his Flection from that Time, and not from the End of the preceding Quarter Day. Bid. 393. The Act 


of the 11 Ges. 2. cap. 19. ſee. 15. has altered the Law as to the apportioning of Rent in Point of 5 * 
3 or 


* 


Report. 
ought to pay his Rent to ſome Perſon; and C. could have no Pre- ; 
, » 4 R 4 . , for thereby it 
tence to the Lady Day's Rent; and tho' in this Caſe J. S. died is enaQed; 
6 March, the Reaſon been the ſame if he had died the Day that chere 
after Chriſtmas Dayy But Lord Chin: Cowper held that this was Aer 
Caſus omiſſus out of the remedial Statutes relating to Rent, and that I- or on the 
the Law does not apportion Rent into Point of Time (a); and did not my 2 wi 
. 1 . * 1 . . T 
know that Equity evet did it: That this is an Accident which the refer * 
Judgment Creditor might Have guarded againſt by reſerving the Rent made payable 
Weekly, ſo that it is his Fault, and becomes a Gift in Law to the Kays > N 
Tenant; and held that as to the Profits from the End of the laſt 4/6 of any 
Quarter to the Death of F. S. D. ſhould pay nothing; but for the Lπt &c. 
; * which deter - 
Profits from the Death of J. S. D. was to account to B. Hil. 1717. ined on the 
Fenner and Morgan, 1 Will. Rep. 392. , 222 Death of ſuch 
6 ih BOK - WEE BILL + 2. VA 5 \ eier fp CIS r Tenant for: 
Life, the Executors or Adminiftrators of ſuch Tenant for Life ſhall and may in an Aion on the Caſe recover 
and from ſuch Undertenant or Undertenants of fuch Landi, &c. if ſuch Tenant for Life die on the Day on whic 
the ſame wwas made payable, the whole ; or if before ſuch Day, then a Proportion of fuch Rent according to the 
Time ſueb Tenant for Life lived of the laſt Year or Quarter, or the Time in which the old Rent was growing due, 


ba. Ai 
mc. — 


- 


making all juſt Allowances. | (a) 1 NH. 292.6. 10 Rep. 128. 


Vide Tit. Appoztionment, P. 82. 
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| (4) Made by a Maſter in Chancery. 


* REPORT made by a Maſter in Chancery is as a Judg- By a ſtanding 
A ment of the Court. Per Lord Chan. Parker, Trin. 1720. On 7 * 


in the Caſe of Brown and Barkham, 653. Chancery 
made by the 
Lords Commiſſioners Temp. 4 V. & M. it was directed, that all Reports ſhould be filed within four — after 
the making, otherwiſe no Decree, Order, or Proceedings, to be had thereupon ; but the Regiſter ſaying, 
that it was ſufficient if the Report were filed before any Proceedings had thereupon, tho' this were not done 
within four Days after the making, Lord Chan. King agreed to this, adding, that this was the Spirit of the 
Order, tho* the Letter ſeemed otherwiſe ; and ſaid that the conſtant Practice being according to this Conſtruc- - 
tion, many hundred Reports would be liable to be ſet aſide if the Order ſhould be literally obſerved ; and no 
Motion was ever known for filing a Report nunc pro tunc. And the Court took it to be well enough, tho' in 
the principal Caſe the Motion to confirm the Report N was made the ſame Day that the Report was filed. 
Hil. 1728. Eyles and otbers Truſtees of the South-Sea Company. and Ward, 2 Will. Rep. 517. | 


2. It is not uſual to confirm Reports of Receiver's Accounts. Per 


his Honour, Mich, 1734. in Caſu Cowper and E. Cowper, 2 Will. Rep. 
661. wi, 1 


Vor. Il, | 8 R | CAP. 
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n R. Cary being ſeiſed in Fee makes a Settlement 40 the Uſe of 
= 4 himſelf for Life, Remainder t Sir George Cary for Life, 
Paige hat +: - Remainder to Truſtees to preſerve, &c. Remainder to the 


was in the ft, &c. Son of Sir George Cary in Tail Male, Remainder to: William 
roo ang Cary for Life, with like Remainders Zo bis firſt, &c. Sons in Tail Male, 


Rude in Remainder 20 N. Cary for Life, Remainder to his. firſt, &c. Sons in 
$ dee dos, Tart Mele, Remainder to Dr. Cary in Fee, Br. Cary dies, and on bis 
AIs Death the Remainder to Sir George comes into Poſſeſſion, and the 
this Caſe, for Remainder (a) in Fee deſcended on Sir George, who being e of an 
vat wan Fate for Life, with Remainder to his firſt, &c. Sons in Tail Male, 
on a Bond with like Remainders to William and N. Cary; and being alſo ſeiſed of 
T — — the Rever/ion in Fee which deſcended to him as Heir to Dr. Cary, 
ſecond Son as FNfefes 3 Judgment, and dies; and then the Effure limited to William 
Heir to the Cary fakes Effect, and the Reverſion in Fee deſcends to him; be had 
2 t two Sons; they die; and ſo the Reverſion in Fee comes into Poſſeſſion. 
Action the And the Queſtion was, Whether this Rever/ion, when it came into 


ſecond Son Pgſſeſſian, was liable to the Fudgment confeſſed by Sir George Cary? 
2 And Lord Chan. Hardwicke was of Opinion, that it was liable to 
Heir to the ſuch Judgment, becauſe it was the Eflaterof Inheritance of Sir George; 


Father ; and as it was ſo ſubject to the intermediate Eſtates for Life, it was in 


and in this 


Caſe it p- bim liable to be granted, or charged,” of incumbered by him as he thought 


am _ fit; and as he might have granted or charged this Reverfion, fo he 
bad ſeuled Pight have granted a" Teuſe for one thouſand Tears out of it if he had 
Lands on pleaſed, and which would have taken Effect out of the Reverfion in Fee; 
himſelf for and if it had come to William Cary, he could not have claimed ſuch 
e, Re- 
mainder to Re vei ſion, but ſubſequent to that Leaſe; and as he might have done 
= 2 in ſo, in like Manner might he have charged by Judgment or Statute. 
mainder co Dec. 1740. Giffard and Barber, Vin. Abr. Tit. Charge, (A) Ca. 17. 
himſelf in P. 452. A . CL 6 
Fee. The | | b 
Father dies. The Eſtate comes to the firſt Son, who dies, leaving a Son, and then the Son dies, and on 
his Death the Lands deſcended to the ſecond Son as Heir to the Father. In this Caſe it was not doubted but 
that this Eſtate was the Eſtate of the Father, and liable to the Debt. But the Queſtion was, If the Plain- 
tiff in that Action had well charged the Defendant as immediate Heir to his Father, and whether he ought not 
to have charged him as Heir to the Nephew, and have ſhewed his Pedigree for that Purpoſe ? Mr. Juſtice Gi/e: 
Eyre held that he was not well charged; but the other three Juſtices held that he was; but Mr. Juſtice Giles 
Eyre in that Caſe faid, that it was not doubted but that the Reverſion in Fee which took Place in the ſecond Son, 
was veſted-in the firſt Son, and that the firſt Son might have charged it with Statate, Judgment or Recognizance, 
which was not denied by the other Juſtices, ſo that it could not be doubted but that if he had made 4 Leaſe for 
Vears out of the Reverſion, and ſuch Reverſion had after come to the Brother, but that it muſt have been 
ſubject to that Leaſe ; the ſtating this proves the Difference; and that in the principal Caſe it would not be liable 
to the Bord of Sir George Cary as Aſſets by Deſcent, becauſe that cannot be where there is an intermediate Eſtate, 
but muſt be where the Heir takes as immediate Heir to the Anceſtor that entered into the Bond; but on judg- 
ment you charge the Tertenant of the Eſtate that was in the Perſon that was the Conuſor of the Judgment, but 
not ſo by this Bond, unleſs the Lands came as Aﬀets by Deſcent to the very Heir of Sir George Cary. This 
will not be able to the Inconveniencies as were by me at firſt apprehended, for if either of the Perſons that 
took an Eſtate tail had ſuffered a Common Recovery, there would have been an End of the Reverſion in Fee. 
Where there is a Tenant in Tail with Reverſion to him in Fee, and this Reverſion deſcends to the Defendants, 
they muſt take it liable to the Judgment or Statute, or Recognizance of any of their Anceſtors in whom the 
Eſtate at any Time was; and therefore his Lord/ip was of Opinion, that this Reverſion is liable to the Judg- 
ment. As to a Fine that was mentioned, as it was not- produced, his Lordſtip ſaid he could not give any 
Determination upon it; but ſaid that it ſeemed to operate no oaherwiſe than as a Grant of the Reverſion, 
which being ſubſequent to the Lien that was on it by this Judgment, and the Plaintiffs filing their Bill in 1726, 
which was but two Years aſter ſuch Fine, the ſame is no Bar to the Plaintiffs, 16:4, 
( Remainder in the Original. f a 
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\ UEEN Ann by Letters Patent, dated about two Years The Diffeutt 
after the Union of England and Scotland, created the then in this Caſe 


Duke of -Qyeenſberry, then a Scotch Peer, to be an Engliſh he main 


Peer. In Purſuance of this Patent, the Duke was ſum- of Hamilton 
moned to Parliament, where he took his Seat, and continued to fit CELTS > 
and vote in two ſucceſſive Parliaments, no Objection being made Weep ror | 
ſuch his Right at any Time during bis Life. The Duke died during (Die, Fovir 

the Infancy of the preſent Duke, who coming to Age petitioned the 8 
King to cauſe a Writ of Summons to be iſſued to him for his coming no Patent of 


and voting in Parliament, This was referred by the King to the 
Houſe of Lords, who after having heard Counſel and upon Debate — . 
the Majority of the Peers were againſt allowing the preſent Duke the Great Britain 
Privilege of ſitting in their Houſe. Mich. 1719. The Duke of Queenſ- — 7 
berry and Dover's Caſe, in Dom. Proc, 1 Vill. Rep. 582. | land at the 
OY | | . h Time of the 
Union, ſhould 
* * . intitle him to 


— th 1 * 
a 
— 


e 
Strivener. 


1. S. depoſited 300 J. in A. a Scrivener's Hands. A. placed the But if je lad 
J. ſame out at Intereſt upon a Mortgage of Houſes, and took the good barely 
Mortgage in 7.5.'s Name, which Mortgage after proved de- vpon the 


fective. J. S. for many Years received the Intereſt, but it did not 3 


appear by the Proofs that F. S. did ever aſſent to this Mortgage, or without any 
that he did give A. a general Authority to diſpoſe of it at Intereſt as he Froof of the 


Conſent or 


thought fit, neither did it appear that he had laid any Reſtraint upon Approbation 
A. not to diſpoſe of it without his Approbation. Lord Chancellor of J. S. 


ſaid it was a Caſe of great Conſequence, and fo he would conſider of nag 7 X 


it before he would deliver any Opinion. And it afterwards appearing ſutained 
by the Proofs that J. S. had by his Agents received Intereſt for ſeveral the Lok ac. 


| f 0 rel everal rg 
Years, and in the Receipts had taken Notice of the Principal being in Ruler f ine 


Mortgage upon the ſaid Security, Lord Chancellor was of Opinion that Common 


F. S. ought to ſuſtain the Loſs; and reverſed a Decree made by bis "on eſs 


Honour cont', Hil, 1679. Clarke and Perrier, 2 Freem. Rep. 48. ment (a), as 

| | | EW % ' & 
and his Lord/hip cited Exod. c. 22. that the Levitical Law was ſo. Ibid. 49. Note; This Caſe rele ks 
upon the Conſtruction of Law, which is, Whether a Scrivener diſpoſing of Money depoſited generally in bis 
Hands upon bad Security ſhall be anſwerable for it, there being no Proof of any Fraud gr Colluſion in the 


1. a 
. 


« wv 


Scrivener? Or, Whether the Owner of the Money ſhould ſtand to the Loſs of it? 144. 48. 

(a) As if I deliver Goods to another to keep, and he loſe them by any Accident, the Loſs ſhall fall upon him, 
unleſs he qualifieth the ConſtruQtion of Law, by ſaying that he will keep them as his own, and then the Loſs, 
i it be involuntary, falleth upon me. —.— bow . — 


— 
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His Honour 2. A Bond was taken for 1400 J. in the Name of L. a Scrivener, 
— 25 Kale In Truſt for J. S. L. having Occaſion for Money, without the Pri- 
here, that if vity of J. &. borrows it of B. and aſſigns this Bond for Security; B. 
I truſt a Scri- having 30 Notice of the, Truſt, and there being nothing of the Truſt 
a appearing by the Bond, the Queſtion was, Which of them ſhould have 
the Obligor the Benefit of the Bond? It was agreed, that , it had been a Mort- 
— 5.4 gage, and it had been aſſigned to B. wit out Notice wf the Truſt, that 
take up the B. ſhould have had it, beeaufe there 4 legal Efate had been veſled in 
Neal, . him without Notice; but this Caſe, as was inſiſted, differed from that, 
2 becauſe by the, Aſignment of a Bond nothing paſſes. at Law but an equi ta- 


2— ns * 
— 


. 


againſi the G ble Right, which is rebutted by the prior Equity in J. 8. And ſo it 
AA was ſaid it was held in the Caſe of Sir Edward Abney by the Lord 
ompounde Chancellor. But his Honour was of Opinion in this Caſe, that B. 


compounds er 8 | 8 
with the Scri- ſhould, have it; but Abney's Caſe being cited to be in the very Point, 
8 he deſired to ſee that Caſe before he would give any Opinion. Eaſt. 
is an Evidence 1697. Penn and Brogon et al, 2 Freem. Rep, 2114. 
1 1 pet * 3. A. having 1000 J. out at Intereſt, defired it might be paid in to 
* Obliger J. S. and that he would get her a Security far it. Accoidingly the 
may pay the Money was paid in to J. S. and he, without any farther Directions 
> ty m from A. or without acquainting her at all of the Matter, lent it out on 
; a Mortgage made by B. to C. for ſecuring 2 50 l. which afterwards was 
Prec. in Chan. increaſed to 1100 J. and was by him aſſigned to D. for ſecuring that 
146. 8. 8 Sum; and the Aſſignment was taken in the Name of A. and ſhe had 


accord, 


fays Lors ſome of the Title Deeds delivered to her, and received 68 J. of the 
Age cine Intereſt from B. but it fell out that the Security was pre- incumbred, 
ns and would not anſwer the Money. A. brought her Bill to have the 


the Scrivener Money made good to her either by J. S.s Executors or by D. who 
upon de „ had the Security before upon a Re- aſſignment; and had long before 


Mortgage of 


Mr. Jervis, brought a Bill againſt B. to have the Redemption forecloſed, and a De- 
where, _—_— cree had been obtained for Sale of the Eftate, and H. had been allowed 
Sir ce the beſt Purchaſor for 600/. Whereupon D. arreſted B. upon his Bond, 


Notice of F : 
Declarations who, to procure his Enlargement, paid D. 600 J. and there remained 


« "Ron due to D. at the Time of his Aſſignment only 643 J. for Principal, 
zrior Mort. Intereſt and Coſts, and yet the Aſſignment is made in Conſideration of 


gage before 1000/7, mentioned to be paid to him, and he received the 10007. which 


SEN. was a Fraud in him, and he concealed all theſe Matters from F. S. 


ney, yet could and aſſigned this as a good Security. Lord Keep. Wright ſaid, he did 


— not think that either F. S. or D. had done altogether what in natural 
$0-hik 7 Juſtice they ought to have done, yet that there was no ſufficient Foun- 


che Money he dation to charge either of them in Equity. Diſmiſſed the Bill, but 
— without Coſts. Hil. 1700. Luke and Bridges and Chriſiy, MS. Rep. 
2d. 149. Decree affirmed in Dom. Proc, Ibid. 5 

And his Ho- 4. M. having 4700 J. per Annum granted to her and ber Heirs by 
nur took this King Charles the Second out of the Exciſe or Cuſtoms, and wanting to 
. borrow Money, B. procured the ſame of C. a Scrivener, who was 
had always employed to lend ont Money for the Executors of D. and gave him 


been allowed, 100 J. for Procuration ; the Security given for it was out of this 4700 ʃ. 


Guy dog per Annum, a Proportion whereof was ſet apart to be yearly applied 


Scrivener, towards this Debt till the whole Principal and Intereſt was diſcharged. 
2 C. had received 2900 J. for the Uſe of the Executors, and gave his 
to receive the Receipts accordingly, and had accounted. to the Executors for about 
32 2 1700 J. but about 1100 J. remained in his Hands unaccounted for, 
2788 and he died inſolvent. And the only Queſtion was, Whether this 
up of the | Loſs 
Bond is a * (5 os £6 5 
ſufficient Diſcharge to him that pays it —— But if a Mortgage were leſt with a Scrivener, this is a ſufficient 
Authority to him to receive the Itereſ but not the Principal, and the Delivery up of the Mortgage by him is 
| ng 


- 


- 


—_— — —_— — _ 


 Sertitventer. 


Loſs ſhould fall upon M. or the Executors? And it appearing that 3 
» . . .* 0 no ſufficient 

C. was Agent for D.'s Executors not only in this but in other Affairs, Diſcharge to 

and that he tranſacted this Matter on their Behaifs, ſaw tlie Writings the Mortga- 


executed, and paid the Money lent, andithe Money. was appofnted to Fo- 


be paid at his Houſe, and the Writings being left with him, and for all ought to be 
that appeared continued at his Houſe, the Lord Keeper and his Honour de aligned, 


which can- 


were of Opinion,, that the Loſs ought to fall upon the Executors and not be done 
not upon M. who ſeems to have been an utter Stranger to C. before the ” by 
borrowing of this Money. Hil. 1700. Dutcheſs of Cleaveland and The biggi 


. 5 himſelf.— 

Executors of Sir George Daſhwood;- 2 Freem. Rep. 249. But Lord 

| Keeper ſaid, he 
ſaw no Reaſon for this Difference, but that in Equity it would be all one, the Money being really ale to the 
Perſon who had the Deeds in his Cuſtody. But his Honour ſeemed to be of a contrary Opinion. But however, 
in the principal Caſe, the Money was to be paid by Inſtallments, Principal and Intereſt together, and it was 
plain C. had accounted for Part to D.'s Executors, and no Countermand had ever been given, and therefore 
2 it reaſonable that what was paid to C. ſhould be allowed to M. on account, her Bill being to redeem, 

d. 250. FIT 6 3 | 


5. J. S. having borrowed 100 J. of A. upon Bond which was pro- His Honour 
cured by B. a Scrivener, when the Bond was ſealed it was delivered Haid _ it 
to the Obligee. F. S. paid ſeveral Years Intereſt to B. and 50. Part 2 Role of 
of the Principal, which B. paid to, the Obligee, but the laſt 50 J this Court, 
being paid to B. he broke before he paid it to the Obligee. And the pans * 
Queſtion was, Whether J. S. was to loſe the Money or the Obligec ? whom the 
And per his Honour, Altho' B. had received the Intereſt and Part of Surety was 


the Principal, and paid it to the Obligee, yet that did not imply that _ my 


he had any Authority to receive it, but as long as he had paid it in the Hands 
over, all was well, and any one elſe might have carried it to the Party * _ 
as well as he; and J. S. not proving that B. had any Authority from payment a 
the Obligee to receive it, he was forced to pay the laſt 50 J. again, the Scrivener 


altho' his Honour declared, that he thought it a very hard Caſe. Mich. bn Bod 


; , Payment; 
1705. Sir Fobn Wolſtenholm and Davies, 2 Freem. Rep. 269. but if he took 
the Security 


into his own keeping, Payment to the Scrivener would not be good Payment, unleſs it could be proved that 
the Scrivener had Authority from the Party to receive it. Mia. 8 


= PIE 2 __ 7 


e A Þ "Rex. 
Sequeſtration, 


(A) Sequeſtration, its Foxce;—Jn what Caſes granted. 
and againſt what Perſons, | | 


(B) Sequeſtratozs, their Power. 
(C) Df reviving a Sequelſtration. 
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(A) Sequeſtration, tts Foce; — In what Cales 
granted,—and againſt what Perſons. 


For Neuser, I. T HE Queſtion was, Whether the Court of Exchequer ſhould 


Heath and grant a Sequeſtration after.a Decree for a perſonal Duty ? 


2 * 1 It was admitted that in Proceſt for Appearance a Seque- 


chat if it tration was always grantable by this Coutt, but for a perſonal Duty, 


might be after a Decree there were many Inſtances in Lord Chief Juſtice Hale's 
elne Po. Time, and in the Lord Montague's Time, where it had been denied; 


ceſs, where it and theſe Precedents that had been produced for it, were moſt of 


_ not appear them where it was the Suit of the King, which was admitted on all 
ether there 


was any Duy Hands, that where the King was Plaintiff it might be granted. But 
44 by the Opinion of Jenner, Heath and Powell, Barons, it ought to 
© hh granted. Trin, 1687. Guavers and Fountain, in Scac', 2 Freem. 
where the Rep. 99. | 
Duty was ad- 5 . | 

judged and aſcertained ; and it being always the Practice of the Chihcery, it ought much more in this Court, 
where the Plaintiff was ſuppoſed to be a Debtor to the King; and they thought that the Juriſdiction of the 
Court of Equity would be to little Purpoſe, if the Court had not ſufficitht Authority to ſee their Decrees executed. 
The Lord Chief Baron doubted, becauſe Lord Chief Baron Hale could never be prevailed upon to grant it, 


nor the Lord Montague, to whoſe Learning, he ſaid, he muſt greatly ſubſcride. But by the Opinion of the 
other three it was granted. 


2. No Sequeſtration can regularly iſſue to ſequeſter the Eſtate of any 

Perſon who cannot be found, but upon the Return non eft inventus of 

(a) Vide Tit. the Serjeant at Arms (a). Per Lord Chancellor, 13 May, 7 Geo. 1. 
Serjeant at Ex parte Jephſon Serjeant at Arms, Prec. in Chan. 3s 3. 


2 . 3. A Sequeſtration was ordered Ni both againſt the Counteſs 


Dowager of Shaftſbury and the Counteſs of Gainſborough for their 
3 Contempt in contriving and effecting the Marriage of the Earl of 
three Lords Shafrſbury an Infant with the Counteſs of Gainſborougb's Daughter 


2 * without Conſent of his Guardian named by his Father's Will, and 
Maſter c the without applying to the Court. Per Lord Chan. Macclesfield, Hil. 
Ros Gilbert 1722. Eyre and The Counteſs of Shaftſbury, 2 Will. Rep. 110. 

aron, an | | | 
Mr. Juſtice Raymond, after ſolemn Debate were of Opinion, that the Sequeſtration againſt the Counteſs of 
Shaftſoury ought to be abſolute ; but foraſmuch as the Infant's Guardian has not complained of, or prayed any 
Relief againſt Lady Gainſborough, the Court would do nothing againſt her, but diſcharged the Order of Se- 

ueſtration with reſpe& to her. Bid. 1159, 117.—Gilb. Rep. in Eg. 172, 178. Eaft. 8 Geo. 1. Earl of Shafi/- 

ury and Shoftſbury, S. C. ſays, upon this Matter coming before the Lords Commiſſioners, it was obſerved that 
this Contempt was not ſworn upon the Lady Gainſborough, whereas an Order for a Sequeſtration in the Caſe of a 
Peer is a judicial Af of the Court, and therefore muſt be upon a proper Affidavit, as Lord Commiſſioner Giltert 
apprebended ; and ſaid, that the Order is the Judgment of the Court, and the Sequeſtration is the Execution of 
it: and therefore the Judgment ought not to be founded: on Conjecture only, for if ſhe be examined upon ſub- 
ſequent Interrogatories, this will not make good the Determination of the Court by a Matter ex po? facto. 


I 4. Upon 


5 VS 
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_Sequeſtration,  _ J 
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＋ Upon a Motion for a Sequeſtration againſt the Defendant's real Ri Lor gai⸗ 
and per ſona] Eſtate in Iralend, (for a Contempt of this Court) Lord faid, the 
Chan. Macclesfield ſaid, the Plaintiff ought at leaſt firſt to take out a Coutt af 


Juſtice here 


Sequeſtration here, and upon Nulla bona returned he ſaid he would have a ſoper- 
grant a Sequeſtration, which ſhall affe& the Defendant's Lands in 3 
Ireland. Mich, 1724. Sir Joln Fryar and Barnard, 2 Will. Rep. A- in 
261. LEED ES U Ireland, and 
W 
Writs of Error lie in B. R. in England to reverſe Judgments in B. R. in Feland. Bid. 262. But Mr. P. 
Williams makes a Queſtion to whom the Sequeſtration againſt the Eſtate in Feland is to be directed, and if it 
ſhould * by an Order from Lord Chancellor, reciting the Proceedings here, and directing the Chancellor of 
Treland to iſſue out a Sequeſtration there for the Benefit of the Plaintiff, and towards Satisfaction of his De- 
mands. Ibid. 262. In this Caſe was cited arg that of Lord Arg/aſs and Muſchamp, 1 Vern. 135. where the 
Court granted a Sequeſtration into /re/and; nay, that ſuch Proceſs had been awarded to the Governor of North 
Carolina. But per Chan. Macclesfield, As to the Sequeſtration mentioned to have been directed to Neth 
Carolina, or any other of the Plantations, his Loraſbip doubted much whether ſuch Sequeſtration ſhould not be 
directed by the King in Council, where alone an Appeal lies from the Decrees in the Plantations, for which 
Reaſon it ſeemed that in ſuch Caſe the Plaintiff ought to make his Application to the King in Council, and 
not to this Court. d. —2 Med. Caſes in Law and Eg. 124. Hil. 11 Geo. 1. Sir John Fryar and Vernon, 
ſays, oa a Motion for a Sequeſtration of the Defendant's Lands in Vreland for a Contempt to this Court, his 
nour was of Opinion, that ſuch Sequeſtration could not be granted, or at leaſt that he would be well adviſed 
before he would grant it; for that the Proceſs of this Court could not affect any Lands in Ireland, the Practice in 
ſuch Caſes being to make Affidavit, that the Perſon ſtanding in Contempt here in England, and being afterwards 
taken upon Proceſs, the Court will oblige him to give Bail to abide and perform their Decree. Select Caſes in 
Chan. Hil. 1724. S. C. ſays, a Motion was made for a particular Sequeſtration on Defendant's Lands in Ireland, 
ſhe having ſtood out the Proceſs of Contempt here, and relied on the Caſe of Hamilton and Pollard in July or 
October laſt, where, on like Motion for a partica/ar ion to North Carolina, the Chancellor ſaid it might 
be right, but the Method ſhould be well conſidered, as it's being to be a Precedent, and inclined it ſhould be to 
Sequeſtrators. But the Regi/fer on being aſked, ſaid, that Sequ ion never went, His Honour ſaid, that what 
led them into this Notion was the Cale of the Earl of Arglas and Maſchamp, 1 Yern. 75. where it was denied 
by the Court, but after Application was made to the King, and a Letter was ſent to the Governor of Ireland, 
but he never heard of any Thing elfe of that Sort, and it would be very odd that the Proceſs of this Court 
ſhould have any Thing to affiſt it. He ſaid he remembered that a Bill was brought into Parliament to extend 
Judgments to the Plantations, but it was rejected; but as to the Plantations it is particularly odd, as it affects 
che King's Sovereignty in Council over them. But what makes it clear to a Demonſtration that it ſhould not 
go, is this, where a Defendant to a Bill, whoſe uſual Reſidence is in Feland happens to be here, he is obliged 


to give Security, which makes it plain he is got amenable to this Court, for if he was that Precaution would 


de unneceſſary. So a particular Sequeſtration was denied, but a general one of courſe granted. 
(a) Vide 1 Will. Rep. 348. Dean and Chapter of Dublin and Dowwgart. 


5. In the Caſe of @ Peer or Member of the Houſe of Commons, it is 
an Hardſhip upon them that a Sequeſtration, which in ſome Reſpects 
is in Nature of an Execution, is the firſt Proceſs ; ſo when a Sequeſtra- 
tion is granted againſt a Peer Ni for want of an Anſwer, it is good 
Cauſe againft the Order Nii to ſhew that the Anſwer is put in, which 
muſt be allowed for the Cauſe, and when that Anſwer is reported in- 
ſufficient, the Plaintiff muſt move again de novo for a Sequeſtration Na,. 
Per his Honour. Which the Regiſter ſaid was the Courle of the Court. 
Mich. 1726. Lord Clifford's Caſe, 2 Will. Rep. 385. | 

6. On a Bill for a perſonal Duty, a Decree was againſt A. who ſtood 
out in Contempt, but before a Sequeſtration againſt her, /he being Tenant 
for Life, Remainder to- by Feoffment, dated 28 Sept. 173 5. infeoffed 
Truſtees, in Conſideration of 55, and alſo in Conſideration of 400 J. Part 
of a conſiderable Sum recited to be due to her Daughters, and thereby 
conveyed her Eſtate for Life to ſaid Truſtees, In Truſt for her Daughters, 
and their Heirs. Afterwards a Sequeſtration was taken out againſt A. 
the Mother, and thereon this Eſtate was ſeiſed by the Sequeſtrators; but 
by Order it was referred to the Deputy to examine into the Conveyance, 
and ſee what Intereſt the Mother and Daughters had in the Eſtate, who 
reported that the Daughters had not made out a ſufficient Tide whereby 
to impeach or affect the Plaintiff's Seizure of the Eſtate by virtue of 
the Sequeſtration. On Exception to the Report it was inſiſted, that 
the Decree does not bind, nor is any Lien upon it, but only binds the 
Perſon. And that his Honour in the Caſe of Bligh et ar and The 
Earl of Darnley ſaid, that a Decree for a Debt does not bind the 


real 


1 . 
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real Eſtate, acliog only in perſonam not in rem, and the Remedy to 
affect the Land is only by Sequeſtration for a Contempt, and a Decree 
for a Debt never affects the Lands in the Hands of the Heir. The 
following Caſes were alſo: cited, i. e. 27 Hen. 8. IS. 1 Rol. 373. 
1 Rol. Rep. 36.— Hil. 32 & 33 Car. 2. Chan, Ca. 43. Golſton and 
Gardiner. — 2 Chan. Ca. 48. Squib and Snelling. — Eaſt. 34 Car. 2. 
| Harding and Edge. —Vern. 4.59. in Self. and Maddox, Goldfton and 
* A Gardiner ſupra was cited and allowed.— Finch and Howcham, 2 Vern, 
217.— hut what was farther done in the principal. Caſe does not 
appear. Mich. 13 Gro. 2. in Scac, Cook and Cook,  Compns's Rep. 

HIM 
Sequeſtrations e 7. The Remedy apon a * Decree: to affect = Land is. only for a 
were firſt in- Contempt, W whereupon the Party ' proceeds to a Sequeſtration, - which 
roy yu Pracefs is not of very long 9 and that a Sequeſtration is but 
Bacon's Time, a perſonal Proceſs, appears by its falling and abating by the Death of 
and then but rl Party, which an Extent does not. A Sequeſtration the Plaintiff 
ſpa 4 a takes the whole Profits. Trin. 173 1. Per his ma in * Caſe of 


and after a Bligh and Lord Darnley, 2 Will. Rep. 62 1. 


Decree to ſe- 


queſter the Thing in Demand only. Said arg' in Caſu Earl of Kildare and Sir Maurice Euftace, "Vern. 421. 
——A Sequeſtration out of Chancery is more effeQual than an Execution by Freri Facias, for a Sequeſtration 
may be againſt the Goods, tho' the Party is in Cuſtody upon the Attachment; whereas in Law if a Capias 
ad ſatisfaciendum is executed, there can no Fieri Faciaſ iſſue. Mich. 1736. Per Lord Chan. Talbe, in BIN Caſe 
of Moarrice and The Bank of England, Caſes in Eg. 92 Le Talbot 222. 5 


1 


(B) Sequeſtratozs, thetr Power. 


T was 88 that the bega of a Sequeſtration might be 
referred to the Deputy, which was taken out againſt the De- 
fendant for not appearing, by reaſon of it's being taken out ſooner 
than by the Couſe of the Court it could; and yet the Sequeſtrators 
had taken the Goods off the Premiſſes, and threatened to ſell them. 
The Chief Baron ſaid, that as to the carrying the Goods off the Pre- 
miſſes it was clear the Sequeſtrators could do that, becauſe a Seque- 
ſtration upon Meſne Proceſs anſwers to a Diſtringas at Law. But 
however, as to the ſelling them, the Court agreed in the preſent Caſe 
it could not be lawful, and ſaid, it had been ſettled lately upon 
Debate; and obſerved farther; that Courts of Equity could not au- 
thorize Sequeſtrators to ſell Goods even upon a Decree till Lord Stam- 
ford's Act, which makes Decrees in this Reſpect equivalent to Judg- 
ments: And even now the Counſel ſaid, Sequeſtrators cannot ſell but 
upon Leave of the Court. However the Court ſaid, this was a Matter 
proper for them to conſider upon another Occaſion ; and therefore 
only referred the Irregularity of the Sequeſtration as to the Point of 
Time to the Deputy. Mich. 1729. in Scar f Deſorough and Crumbey, 
Barnard, * in B. R. 212. 


(C) Of reviving a Sequeſtration. 


N Eje&ment having been brought of Lands which Seque- 
ſtrators had got Poſſeſſion of, a Bill was brought to revive 

the Sequeſtration, and likewiſe an Injunction was prayed to ſtay Pro- 
ceedings in the Ejectment. Counſel moved that the Sequeſtration 
might be revived ; he allowed that it was taken partly upon Copyhold 
Lands and partly-upon Freehold, and that the Defendant in "the original 
Suit 
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Suit was dead, but yet that the Sequeſtration was proper to de re- 
vived, in the Hands of the Heir, as to the whole Lands, hie confeſſed 
that this was a Sequeſtration on. a Decree, and that, ſuch Sequeſt ra- 
tions were but of late Date; they began in Lord Nottingham's Time 
in the Court of Chancery, and nat allowed in this Court 'till the 14 June 
1687 in the Caſe of Fountain and Wavers ; he confeſſed that it did 
abate by the Party's Death,” but as to the Freehold, it was certain it 
might be revived ; and. as to the Copyhold he ſubmicted the Law was the 
ſame, for it is well known, that this Proceſs runs upon theſe Lands, 
tbo' the Common Law Proceſs of Elegit does not. The Court ſaid, that 
tho' it was true Sequeſirations run upon Copybold, yet it was to be 
doubted whether it could be revived in the Hands of the Heir to ſuch 
Lands, for if it ſhould, the Heir would not take up thoſe Lands, and 
then the Lord would be without a Tenant; for which Reaſon they 
ordered the Injunction to continue only as to the Freehold Lands, and 
diſſolved it as to the Copybold, with Liberty to apply to the Court again. 
Hil. 1730. Whitehead and Harriſon, 1 Kone Rep. in B. R. 431. 


£ F 
Strjtant at Arms. 


RDERED (per Lord Chancellor 1 3 May 7 Geo. 1. Ex parte 

1 Servient ad 2 25 That from henceforth where any 
e Perſon is in Contempt, either for want of an Appearance 
« or Anſwer, or for not yielding Obedience to any Order of this 
«« Court (unleſs it be for contemptuous Language, or the beating and 
* abuſing any Perſon in the Service of the Proceſs of this Court, or 
* other Contempts of the like Nature) the Serjeant at Arms attending 
ce this Court do apprehend and bring the Contemner to the Bar of 
e this Court, to anſwer to ſuch Contempt; but if the Contemner 
«© cannot be found, then to return non eff inventus, to the End a Se- 
s queſtration may regularly iſſue according to the ancient Rules and 
« Practice of this Court, and that Proceſs do for the future iſſue ac- 
* cordingly; and that it may be made a Part of all Orders for giving 
« Time to anſwer, or for doing any other Act upon the Party's en- 
'«© tering his Appearance with the Regiſter, that the Party, when he 
<« enters ſuch Appearance, do likewiſe conſent that a Serjeant at Arms 
„to go againſt him, as upon a Commiſſion of Rebellion returned 
« non eſt inventus, in the Caſe of Noncompliance ; and that this 
Order be hung up in the Regiſter's and Six Clerks Offices of this 


„ Court, that all Perſons may take Notice thereof, and yield Obedi- 
e ence to the ſame, Prec. in Chan, 553, 554. 
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F OE: 


(A) In what Caſes Marriage Settlements, without Articles 
02 Agreements precedent, are good, 
(B) What Limitations a Court of Equity will direct to be 
| made in Settlements, &c. 
(«) Yi Tit. (C) Df Qartance between Articles and Settlements (4). 
Fs (D) Where Honey is agreed 02 directed tg be laid out in Land 
| and ſettled, 6c. in what Caſes a Caurt of Equity will decree 
the Payment, oz fo2ce the laying it out; — And here where 
Money is agreed to be ſo laid out, &c. in what Caſes Equity 
will confider the Land (fo to ve purchafev and ſettled) as 
Money, oz the Money (ſo to be laid out) as Land. 
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(A) In What Caſes Marriage Settlements, 
without Axtities oz Agreements precedent, are 


1. SECOND Marriage Settlement is recited to be made in 
A Conſideration that the Wife had parted with the former 
＋ Settlement, which appeared to be made after the Marriage; 
but was recited to be made in Conſideration of a Marriage Portion ſe- 
cured, but no Proof of any previous Agreement for ſuch Settlement; 
yet the Court preſumed it, and ſo the ſecond not voluntary againſt Bond 
Creditors. Mich. 1699. Anon. Prec. in Chan. 101, 
The Reaſon 2, J. S. married M. an Orphan of the City of London. J. S. after 
of this Pett® Marriage (in Conſideration of 1700 l. which was her Portion, and was 
Lordſhip took but then paid him) by Indenture of 1678 covenanted with the Cham- 


2 DO berlain of London and A. to levy a Fine of his Freehold Eſtate 
pow in Ne. (whereof he was ſeiſed in Fee) 1% the Uſe of himſelf for Life, Re- 
wy of * mainder to bis Wife for Life, for her Jointure, Remainder f the Heirs 
cles for a det- 


eo Male of their two Bodies, Remainder to his own-right Heirs ; and alſo 
that if a Bill covenants to ſurrender his Copyhbeld Lands to the ſame Ules. . 


8 died without levying a Fine or ſurrendering the Copyhold, leaving B. 


Have carried Aa Son, and N. his only Daughter, (now Plaintiff's Wife). After 
it into Execu- J. S. s Death M. his Widow brought a Bill, and had a Decree to hold 


tion, the Set- 


8 and enjoy the Eſtate during her Life. B. being indebted to the Value 
have been ſo Of 1400 J. by Deed of 1714, covenanted with his Creditors to levy a 
as to have Fine of his Freehold Eſtate to the Lſe of faid M. bis Mother for Life, 


INN Remainder 2% the Defendants (who were his Sureties for Payment of 
Daughter the 
Pekchaſors of 

the reſpective Remainders; and as to the Coybhold, that being to be intailed by the ſaid Indenture of 1678, could 
not afterwards by a bare Surrender be defeated, without a particular Cuſtom had been found to have warranted 
it. On an Appeal to Lord Chan. Coau per, his Lordilip ſaid, that if the Indenture of 1678 were to be looked 
upon only in Nature of Articles, then if a Bill had been brought to have carried it into Execution in the Father's 
Life-time, the Court would have decreed the Limitation to have been zo the fir? Son and the Heirs Male of his 
Doch, with Remainders to the Daughters and the Heirs of their Bodies begotten, the Remainder to the H. ir of the 


I Body 


* 
1 — — -+ _ n * 
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the 1400 J.) for for five hundred Years, Remainder to himſelf in Fee ; Bog of the 


and the Truſt of the Term was declared to be for Payment of 1400 l. ELIE 


and loppfeſt, with a Covenant for further Aſſurance, and at the ſame tho the Son 
Time B. ſurrenders the Copyhold Lands to the ſame Uſes. Then B. by a Common / 
deviſes all his Freehold and Copybold Lands to Defendants, for the bettet A 
indemnifying them againſt the ſaid 1400 J. and Intereſt, and makes Barred the 
them Executors, and dies without Iſſue, and without levying a Fine, * 
1 Be 2 5 . b . ; * N a * 

leaving D. his Widow]; and ſaid M. being dead, N. and her Huſband u ey we 
brought this Bill for a Difcovery of Writings, and an Account of the would have a 
Rents and Profits of the real Eſtate as belonging to N. and that De- 3 4g 20 
fendants might be obliged to furrender back the Copyhold Eſtate as fuch Reco- 
belonging to N. And Lord Harcourt decreed accordingly, ſaving 2 me # 
only Detendant D.'s Dower out of the Frechold Eſtate. Mich. 17 1 5. ens the 
White and Thornborough, Prec. in Chan. 4.25. Reafonnble- a 
N i 6 $ of pur- 
ſaing ſtrictly the Intents of ſuch Agreements; for the Tenant in Tail thro' Ignorance or Forgetfutneſs-may omit 
to ſaffer ſuch Recovery, or he may be prevented by Death before he has compleated it, and then the Remainder 
evill take Place; but his Lordhip thought in this Caſe from the Circumſtance of paying the Portion at the 
ſame Time; and the Chamberlain of London being a Party, that it was more than Articles, and ought to be 
looked on as a Settlement, tho' he ſaid it was a very infirm and imperfe& one; but taking it as a Seflement 
then by the Limitations thereof, as they now ſtand, tho' the Son would have had both Eftates in him, and 
might by a Fine have barred them, yet his Covenant to levy a Fine only cannot affect the Plaintiff, who now 
deri wer her Title not under the Son, but as Heir of the Boay of her Father per formam doni, and 1: in Para- 
mount the Eflate in Tail Male which the Son took. But as to the Cpybold Eſtate his Loraſbib ſaid, that could not 
be looked upon as a Fee-fimple Conditional, (which Plaintiff's Counſel contended for, not being able to ſupport 
It as an Intail) and that the Son could not alien it before the Condition performed by having of Iſſue, for that 
every Body knew holds were at firſt but a Kind of Tenure in Villenage, and in reſpect of the baſe Nature 
determinable at the Will of the Lord, tho' now indeed they have been improved, and hardened by Time ; hut 
prima facie, it muſt be taken that a Surrender by ſuch Texant in Tail will bind his Iſſue, unleſs a particular 
Cuſtom were found that there -ought to have been a Common Recovery; and that not appearing in the Caſe, 
his Loraſbip thought the Defendants had a good Title to the Copy holds, and therefore reverſed the former De 
- Cree as to that, — affirmed it as to the Freebold. bid. 428, 429. The Reporter by way of Note ſays, that 
ſeveral at the Bar were diſſatisfied with h and the former Decree as to the Frechold, and thought that the 
Defendants having the Eftate in Law in them by the Deviſe, and being juſt Creditors, ought not to have bad this 
Eſtate taken from them by the Aſſiſtance of a Court of Equity, and thought the Di/tin#ion of an infirm Sertl+- 
ment unintelligible. 16i4. 429..——Note ; And that in this Caſe the fendants themſelves had by their 
Anſwer plainly confeſſed, that they had Notice of the firſt Deed at the Time.they — Sureties, ard took 
the Son's Covenant to levy a Fine. 161d. 0b. Rep. in Eg. 107. S. C. in totidem verbis. 


3. A. aſter his Marriage, in Conſideration of an additional Portion 
of 100 /. paid by his Wife's Mother, (a Receipt whereof was indorſed 
on the Deed) ſettled an Eſtate of 100 J. a Year upon himſelf for Life, 
Remainder fo his firſt and other Sons, &. And A.'s Mother, who 
had an Intereſt in the Land, joined with him in the Conveyance, A. 
thirteen Years after mortgages this Eſtate with the uſual Covenants, 
and dies, Mortgagee brought a Bill to forecloſe. Lord Chan. Talbot 
thought it would be very hard to call this a fraudulent Settlement, 
it being in Conſideration of a Marriage had, and of an additional Pro- 
viſion of 100 J. paid by the Wife's Relations, which cannot be called 
voluntary againſt a Creditor who lends his Money thirteen Years after. 
That the Indorſement was plain Proof that 100 J. was paid, and thu” 
for the Conſideration of 100 f. per Year, yet in Marriage Settlements 
Things are not to be conſtrued jo ftriftly, there being Room for Bounty; 
and every Man is bound to provide for his Wife and Family. Beſides, 
the Eſtate that moved from the Huſband's Mother (Defendant's 
Grandmother) may make him to be conſidered, in ſome Reſpect, as 
a Purchaſor of the Limitations to her Grandchildren, Hl, 1734. 
Jones and Marſh, Caſes in Eg. Temp. Talbot 64, 
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of 2000 l. Portion, to ſettle Lands o himſelf. and bis Wife for Life, for her Jointure, Remainder to their firſt, &e. 
Sous in Tail, Remainder o the Daughters. in Tail, Remainder to himſelf in Fee, with a Power of Revocation to 
the Wife's Father, then beyond Sea. A. died without making any Settlement, leaving his Wife and 'no Son, 
but two Daughters. 4. by Will gives 200/. to the Daughters, and if either died before twenty-one or Mar- 
riage, the Survivor to have the whole, and deviſes all the Lands to his Wife and ber Heirs, and gives the Sur- 
plus of his perſonal Eſtate after Debts paid to his Wife, and makes her Executrix. Lord Keep. Wright decreed 
a Settlement to be made with Power of Revocation by the Viſe's Father, but his Loraſbip would not decree the 
Legacies to be 2 Satisfaction of the Settlement, but that the ſame ſhould be put out ſubject to the Contingencies 
in the Will. Mich. 1701. Jaggard and Jaggara, Prec. in Chan, 175. : |; 


Prat. in Clas. I. S. ſeiſed of a good real Eſtate, and alſo poſſeſſed of a conſide- 


* 5 F. rable perſonal Eſtate, and having an Intention to ſettle and ſe- 
1 Vall. Rep. cure both in his Name and Family, by Will (after ſeveral Lega- 


290. Mich. cies given) gives and deviſes all the reſt and Reſidue of his real and per ſo- 


2 * 4 nal Eſtate to A. the Plaintiff and the Heirs Male of his Body, to be begot- 


Notice of any len for ever, and for want of ſuch Iſue to the Defendant, and the Heirs 


bat ＋ 5. Male of bis Body to be begotten for ever, with like Remainders over 
deviſed that to ſeveral others of the ſame Name, and makes the Defendant his 


all his Money Executor, and dies. And now this Bill was brought to have an Ac- 
in the Co. count of the perſonal Eſtate, and that the Plaintiff might enjoy the 


vernment 


Funds ſhould ſame to his own Uſe abſolutely, the Remainder over being void. 
be laid = And the Defendant brought a Croſs-Bill, upon Pretence that there 
3 of were no Directions in the Will to have the whole perſonal Eſtate 
3000. or 400. inveſted in the Purchaſe of Lands to be ſettled in the Manner above 


2 4 mentioned. But upon reading of the Will, Lord Chancellor was clear 
eldeſt Son 4, Of Opinion, that thoſe Directions tended only to ſuch Part of the 


2 Bar perſonal Eſtate as was, out upon Government Securities, (which was 
Buy * about 8000 J. or gooo!.) and for the Reſidue (which amounted to 
mainder to bis 14, ooo J. or 15, oo0 J.) that was plainly taken no other Notice of 


rp B. than in the Deviſe of all ths reſt and Refidue of the real and perſonal 
and the Heirs 11 . g 

N. l ef bis fate. And for the Plaintiff it was inſiſted that the Devifes over, 
Pods, &c. and were abſolutely void, and the whole veſted in the Plaintiff as not 


AG capable of bearing any farther Limitation ; and this Point the Defen- 


his perſonal dant's Counſel] gave up; but then they inſiſted that the Teſtator's In- 


Eſtate to 4. tent appearing to be to continue the real Eſtate, and the Lands to be 


d the Hei . : : | 
Male 3 purchaſed in his Name, this Court would order that the Settlement 


Body, Pe ſhould be made in ſuch Manner that the Plaintiff might not have 


mag 2" 94g Power to defeat the Remainders, and therefore that the Plaintiff ſhould 


Manner. be made but Tenant for Life, with Remainder to his firſt and other Sons 
And per Lord in Tail Male, and ſo for the others in Remainder ; and the Attorney 


r General ſaid, the Houſe of Lords had made the like Proviſion for the 


perſona Benefit of the Iſſue, that they might not be defeated by the Father. 


_ But Lord Chancellor ſaid, that was in Caſe of Marriage Articles, -where 
but the whole the Intent was plain to provide for the Iſſue of the Marriage; but here 


Property the Teſtator has expreſsly given it to the Plaintiff in Tail Male, and there- 


—_— wor fore he thought this Court could not vary the Limitation ; befides that 


the other the Defendant has a Chance for the Remainder if the Plaintiff ſhould 
_ 3 without Iſſue before any Recovery ſuffered, and mentioned a Caſe 
vnde in Where ſuch Remainder took Place by the Death of the Tenant in Tail 


conſtrue it 

the moſt libe- | without 

ral Senſe; 

and it being directed that Lands of 300 J. or 400 J. per Annum ſhould be purchaſed, it ſhall be 400 J. per Aunum. 

That in Marriage Articles the Children are confidered as Purchaſors (5), but in the Caſe of Wills (as this was) 

where the Teſtator expreſſes his Intent to give an Eſtate tail, a Court of Equity ought not to abridge the 

Bounty directed by the Teſtator. 41d. 291. 1 —— % In Marriage Articles 
bis : the 
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without Iſſue before he could compleat a Recovery. Decreed that the Iſſue are 
a Settlement in this Caſe to be made in the like Manner, and the particularly 
Deeds and Writing to be brought before the Maſter for that Purpoſe. _ 
Trin. 1 Geo. 1. 1715. Seale and Seale, Gilb. Rep. in Eg. 105. 


as ſoon as ſettled, the Huſband might deſtroy. Per Lord Keeper, Eaſt. 1711. in the Caſe of Bale and Coleman, 
1 Will. Rep. 145. * wo 


2. In the Caſe of Marriage Articles for Settlement of an Eſtate Via 2 Vern. 


on the Huſband and the Heirs Male of his Boay, yet when they come 1727 
into this Court for a ſpecifick Execution, the Court models the Settle- admined per 


ment ſo as to make it effectual, and will give the Huſband but an Lord Chan. 


Eftate for Life. Per Lord Chan. Cowper, Mich. 1716, in the Caſe * 1 Fj 
of Brown and Barkbam, Prec. in Chan. 448. . 2 g 2 


| | . Prec. in Cham. 
422. Mich. 1715. Seal and Seal.———Lacas's Rep. 437. Trin. 5 Geo. 1. Lord Chan. Parker ſaid it was very 
common in Chancery to decree (tho' not according to the Words of the Articles, yet according to the Intent 


of them) that the Huſband /oould be only Tenant for Life, and fo not have it in his Power to defeat the Intention 
of the Settlement. | 


3. 10,0001. being given in Marriage by the Father of the Huſband , 
and the Father of the Wife, was agreed to be inveſted In a Purchaſe, ger's Book 
and ſettled on the Huſband for Life, Remainder to the Wife for Life as the Name of 


to Part, being zoo l. per Annum, Remainder as to the whole to the and "gel * 
firft, &c. Son in Tail Male, Remainder to the Huſband in Fee; and in Hubert and 


the mean Time to be placed out on Securities, the Intereſt to go as the T, 


Profits of the Land when purchaſed, This 10, ooo. was by Conſent 3 


of the Parents and Truſtees laid out in South- Sea Stock, and by the 5 4pril 1720; 


late Riſe of that Stock improved to above 30,000 J. and it being of a 1 
fluctuating Nature as to the Value, the Huſband and Wife who had the Remain- 


two Sons brought their Bill againſt the Truſtees and the two Fathers der to the 


and the Infant Sons, praying that the Stock might be ſold, and the = ny Freud 


Money laid out in Land and ſettled, and that in regard of the great In- tail to an In- 


creaſe the Huſband might have 6000 /. of the Money to buy himſelf fant, and fo 
unalienable 


a Place, Decreed firſt by his Honour, and afterwards by Lord Chan, during ſuch 
Parker, that as, if the Stock had fallen the Truſt muſt have ſuffered, ſo Infancy, 

it's accidental Riſe or Improvement muſt be for the Benefit of the Truſt; 88 
and Lord Chancellor decreed that the Stock ſhould be ſold, and out of like a Re- 


the Money produced thereby 18,000 /. ſhould be taken, of which 2 * 
the Huſband to have 6000 /. to his own Uſe, on His guitting his F/late i” 
for Life in the 12,0001. which being the remaining two Thirds of Mr. P. 


the 18,000 J. ſhould go immediately to the Children and for their Be- . * 


nefit, out of which the Huſband to have an Allowance for the Main- the Court 
tenance of them, and in the Settlement of the Land to be bought with 92 the bi 
the 12, 000 l. the Huſband's Eſtate for Life to be omitted; and to cially 10 G 
prevent the Son's ſuffering a Recovery on his coming of Age to bar his where che Te- 
Brother in his Father's Life- time, and alſo the Father's Remainder in Fee, E 2 
the Lands were directed to be limited to the Father for Life, with Re- mainder in 
mainder as to the Land to be bought with this 12, 000 J. to the firſt, &c. Fee] might be 


Son of the Marriage, and the Father to make a Leaſe for ninety-nine ms pt ext 


Years if be ſhould ſo long live, In Truſt for the immediate Benefit of the had been 
elde Son, by which Means the Frechold in the Father would prevent gon 00 W 
the Son's ſuffering a Recovery in the Father's Life- time; and the Re- Ne Cour g 
lidue of the Money ariſing by Sale of the Stock was directed to be in- bow equitable 
veſted in Land and ſettled on the Huſband for Me, &c. according to the ” I? Nis 1 
| | | Sht be, it 
Agreement. Eaſt. 1720. Anon. (Cauſe by Conſent) 1 Vill. Rep. 648. 3 the. 
Which Reaſon it would be dangerous and create Uncertainty to 50 out of the Rule; and the Regler faid he 
252 N a Life valued at more than one Third. id. 660, (a) Vide 2 Vers. 267. 
Prec. in Chan. 21, 44. ; 
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But the Father 4 In a Marriage Settlement Lands were charged with Portions i 
beinit dud. younger Children, but the Term raiſed for ſecuring the Portions was 


the eldeſt Son placed in the Settlement ſubſequent to the Eſtate to the firſt, &c. Sons, 
having daft which was helped in Equity. Trin. 1723. Uvedale and Halfpenny, 
a Recovery ; | 

the Lands, 2 Will, Rep. 151. 


his Homcur 


direted the Remainder in Fee of thoſe Lands ſubſequent to the Term for Years to be limi:ed to the eldeſt Son 
in Fee, but with reſpe& to the other Lands in Joioture, of which the Recovery had been ſuffered, he directed 
a new Settlement thereof to be made to the Son in Tail ſubſequent to the Term of five hundred Years for raiſing 


the Portions. 164 154. 


As to the 5. J. S. deviſed all his real Eſtate to his Siſter B. and C. and their 


. Heirs and Ajjigns, On Truſt to receive the Rents, &c. till his Grand- 


P. ſhould daughter D. ſhould marry or die, and out of the Profits to pay her 1001, 


take, bis Year for ber Maintenance, the Reſidue to pay his Debts and Legacies ; 
knee ng and after Payment thereof, In Truſt for ſaid D. and upon further Truſt, 


ing it as a g that if ſbe married a Proteſtant of the Church of England, and ſhe be then 
— 2 ein Twenty- one or upwards, or if under twenty-one ſuch Marriage be with the 
e Conſent of ſaid B. then to convey the Eſiate with all convenient Speed 
Limitation after ſuch Marriage fo the U/e of the ſaid D. for Life, without Impeachment 


with the 


Power [of of Waſte, voluntary Waſte in Houſes only excepted, Remainder after 
Impeachment her Death to her Huſband for Life, Remainder to the Iſſue of her Body, 


of WE" with ſeveral Remainders over; and upon further Truſt that if the 
= 2 ſaid D. died unmarried, then to the Uſe of the ſaid B. for Life, Re- 


luntaty Waſte mainder to the Son of his other Grandaughter E. in Tail, Remainder 
in Houſs to the Defendant C. Remainder to his firſt, Sc. Son, Remainder to 


. J. S.'s right Heirs; and upon further Truſt that if D. married not as 


Eitate for Life hy the Will directed, then upon ſuch Marriage to convey to Tuſtees 
— . as to one Moiety to the Uſe of D. for Life, Remainder to Truſlees for 
Remainder to preſerving contingent Remainders, Remainder to the fit, &c. Son of D. 


— 1 being a Proteſtant, Remainders over; and as to the other Moiety to 


the Words, the Son of his Grandaughter E. in like Manner. F. S. died. Soon 


Remainder after D. attained twenty-one, and about fix Years afterwards applied 


n to the Truſtees (ſhe being then upon a Treaty of Marriage with F.) for 


Word C Ju.) a Conveyance of the Eſtate to herſelf for Life, Remainder to her in- 
does «x Vi tended Huſband for Life, Remainder to the Iſſue of her Body. One 


bend af Truſtee executed ſuch Conveyance, but the other refuſed, As to this 


the Iſſue; but Lord Chancellor ſaid, that the Truſtee who executed the Conveyance 


ſo eti Es A >. 922 , . 
Teftator may had done wrong, for nothing was to veſt till after D.'s marrying a 


not intend it Proteſtant ; and therefore the Truſtee by conveying and enabling D. to 
in ſo large a ſuffer a Common Recovery (as ſhe has actually done) has done wrong; 


OY and his Lordſhip decreed an Eſtate for Life only to D. Remainder to ber 


are Children Huſband 
alive, &c. 
That it may be a Word of Purchaſe, is clear from the Caſe of Backhouſe and Nell, and of Limitation by that of 
King and Malling, but it has not nor can be proved that it may be both in the ſame Will. As the Caſe of King and 
Melling has never been ſhaken, and that of Shaw and Weigh, or Sparrow and Shaw, which went up to the 
Honſe of Lords, was ſtronger, his Lor qſbip ſaid he did not think that Courts of Equity ought to go otherwiſe 
than the Courts of Law. The Word (Heirs) is naturally a Word of Limitation, and when ſome other Words, 
expreſſing the Teſtator's Intent, are added, it may be looked on as a Word both of Limitation and Purchaſe in 
the ſame Will; but ſhould the Word { ue) be looked upon as both in the ſame Mill, what a Confuſion would 
it breed? For the Moment any [ſue was born, or any Iſſue of that Iſſue, they would all take. The Queſtion then 
will be, Whether 7. S. intended D.'s Iſſue to take by Deſcent or by Purchoſe ? If by Purchaſe, they can take 
but for Life, and ſo every Iſſue of that ¶ ue will take for Life ; which will make a Succeſſion ad infinitum a 
Perpetuity of Eſtate for Life. This Inconvenience was the Reaſon that Lord Hale in King and Melling's Caſe 
was of Opinion, that the Limitation there created an Eftate-tail——Reftraint from Waſte has been annexed to 
Estates for Life, which have afterwards been conſtrued to be Eſtates-tail —— Where an expreſs Eſtate tail is 
deviſed, the annexing a Power inconf/ent with the Eſtate-tail will ar? defeat it, but the Power ſhall be void. 
Here the Power is annexed to the Eſtate for Life, which D. took firſt, and therefore his LordGip was rather 
inclined to think it ſtronger than King and Melling's Caſe, where there was no mediate Eſtate, as here is, to 
the Huſband. There was an immediate Deviſe, here a mediate one ; and ſo the applying this Power to the 
Eftate for Life carries no Incongruity with it, and therefore his Lord/ip ſaid he was inclinable to think it an 
Eſtate tail, as it would be at Law. But as to the Queſtion, How far in Caſes of Truſts executory, as this is, 
the Teſtator's Intent is to prevail over the Strength and /egal Signification of the Words, his Lerd{ip ſaid he 
thought that in rhe Caſe of Trufis executed, or immediate Deviſes, the Confirufions of the Courts of Law and 
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Huſband (ſhe being — to the Plaintiff a Proteſtant) ) for Life, SEP eb. 
Remainder to their firſt, &c. Son, Remainder to Daughters, Mich. he Las he ( 
1733. Lord Glenorchy and Befville, Caſes in Eg. Temp. Lord Talbot 3. there the | bit 


Teſtator doth 
not ſuppoſe any other Coriveyance will be made; but b executory Truſts he leaves ſomewhat to be done, wiz. 
to be executed in a more yy and accurate Manner; and his Lord{ip ſaid, that the Case of Leon.:rd and 
The Earl of Suſſex, if it had been by A executed, would have been an E flate-tatl, and the R. ftraint had been 
void, but being an execatery Truſt, the Court ere accyrding to the Intent as it was found expreſſed in the 
"es, which muſt govern the e. in the preſent Caſe ; and therefore decreed ut Ade. Bid. 


(C) Of Uariance between Articles and Set- 
ments (a). 8 n Tit. 


Articles, &C; 
Y Marriage Articles the eldeſt Son was made Tenant in Tail, wy END 


Proviſo, that the Father might ſell the Lands by the Conſent 
of the Truſtees, and purchaſe other Lands, and ſettle them to the 
like Uſes. The Father ſells the Lands, and with the Money purcha- 
ſed other Lands, but by this Settlement the eldeſt Son was made only 
Tenant for Life ; ; yet held good. And per Cur', The eldeſt Son being 
now' made Tenant for Life only, ſhall not be at Liberty to incumber 

any Part of the Lands. Hil. 11 Geo. 1. Reeves and Reeves, 2 Med. 
Caſes in Law and Eq. 128 to 132. 

2. Where Articles are entered into before Marriage, and the Settle- 
ment is made after Marriage different from thoſe Articles, as if by the 
Articles the Eſtate was fo be in ſtrict Settlement, and by the Settlement 
the Huſband is made Tenant in Tail, whereby he has it in his Power to 
bar the Iſſue, this Court will ſet up the Articles againſt the Settlement; 
but where both Articles and Settlement are previous to the Marriage at 
a Time when all Parties are at Liberty, the Settlement differing from the 
Articles (hall be taken as a new Agreement between them, and will 
controul the Articles; and tho in the Caſe of Weſt and Erriſſey (5), o Vide P. > 
Mich. 1726. in Scac', and in the Houſe of Lords in 1727. the Arti- 38. C. * 
cles were made to controul the Settlement made before Marriage, yet 
that Reſolution no ways contradicts the general Rule, for in that Caſe 
the Settlement was expreſsly mentioned 0 be made in Purſuance and 
Performance of the Marriage Articles, whereby the Intent appeared to 
be ſtill the ſame as it was at the making the Articles. Vide Caſes in Eg. 

Temp. Talbot 20. Cited by way of Note as ſaid by Lord Chan. Talbot, 
Nov. 10, 1736. in the Caſe of Legg and Goldwire. 


ö D) Where 
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(D) Where Money is agreed oz directed fo be laid 
out in Land and ſettled, &c. in what Caſes 
a Court of Equity will decree the Payment, 
o2 force the laying it out. And here where 
Money is agreed to be ſo laid out, &c. in what 
Caſes Equity will conlider the Land (fo to 
be purchaſed and ſettled) as Mone, oz the 
Money (ſo to be laid ont) as Land. ; 


S. on his Marriage with M. ſettles Lands In Truſt for himſelf 
* for Life, Remainder 0 Truſtees to ſupport, &c. Remainder 70 
M. for Life, Remainder to the firſt, &c. Son of the Marriage in Tail 
Male ſucceſſively, Remainder to the Daughters in Tail, Remainder 76 
himſelf in Fee; and having aſſigned over his Annuities (which were 
Banker's Aſſignments, and eſtabliſhed by Act of Parliament, and made 
a perpetual Annuity redeemable by Patliament, and are thereby to go 
to the Executors) to the fame Truſtees, In Truſt 70 pay the ſaid yearly 
Annuities to ſuch Perſons as ſhould be intitled to the Profits of the Land 
fo ſettled as aforeſaid; and in Caſe the Principal ſhould be paid in, then 
the Truſtees ſhould lay out the Monies in the Purchaſe of Lands to be 
ſettled to the ſame Uſes. J. S. died without Iſſue, leaving no Will but 
what he had made before his Marriage, in which he had given ſeveral 
Legacies and Bequeſts, (all which Deviſes were revoked by his ſubſequent 
Settlement) and had made B. Executor. The Brother and Heir of J. S. 
brought a Bill againſt the Teſtator's Widow and B. Decreed per Lord 
Keep. Harcourt, that theſe Annuities being redeemable by Parliament, 
were as a Mortgage aſſigned to Truſtees, and directed, when paid in, 
to be inveſted in a Purchaſe, and ſettled as the Fee-fimple Lands wete 
above ſettled; and therefore, tho' the Wife was to have an Eſtate for Life 
in the Annuities by her Jointure Deed, yet, after her Death, the An- 
nuities ſhould not be looked upon as per ſonal Eſtate, a Moiety of which, 
on ſuch Conſtruction, would by the Cuſtom of London belong to her 
Repreſentatives, but as Money directed to be laid out in Lands, and 
to be as a real Eſtate, which, after M.'s Death, would go to the Plain- 
tiff as Heir at Law of J. S. Trin. 1712. Diſber and Diſber, 1 Will. 
. 204. 
"_ = J. (whereof 1 500 J. were the Wife's Portion, and 500 J. 
the Huſband's Money) were agreed by Articles before Marriage to be 
inveſted in Lands zo be ſettled upon the Huſband and Wife for their 
Lives, Remainder to the Heirs of the Body of the Wife by the Huſband, 
Remainder 0 the Heirs of the Huſband, The Huſband receives the 
2000 J. The Wife dies, leaving a Son and three Daughters; then 
the Huſband dies inteſtate, and his eldeſt Daughter adminiſters to him; 
the Son brings a Bill againſt his Siſter (the Adminiſtratrix) to have the 
Money paid to him, he elefting not to have it laid out in Lands, 
Decreed accordingly, and the Adminiſtratrix indemnified. Mich. 1710, 
Benſon and Benſon (a), 1 Will. Rep. 130 (6). 

1 F. S. deviſed 1000/. to be laid out in a Purchaſe of Land in 
RS Fee, to be ſettled upon A. B. and C. and their Heirs, equally to be 
out this Mo- | divided; 
ney in Land 
for B. and C. when the next Moment they may turn it into Money; and Equity, /ike Nature, will do nothing 


in vain. Per Lord Chancellor, ibid. — But as to the Share of the Infant, that muſt be brought before the 
Maſter 


(a) Vide P. 41. (F) Ca. 1. and the Notes there. (5) This Caſe is miſplaced in Point of Time. 
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divided A. dies, leaving an Infant Heir; and B. and C. together with Meofer, and 
the. Infant Heir, bring a Bill for this 1000 1. And per Lord Chan, Pat, aut for 


s o 
- 


Cowper, The Money being directed to be laid opt in Land for A. B. ring os 


and C. equally, (which makes them Tenants in Common) and B. and fon of his 


a | g incapable of 
paid to them. Mich. 1717, Seeley and Jago, 1 Will, Rep. 389. making a 
4 | N ection. 


Beſides, that ſuch Election might, were ke t6 die during his Infancy, be prejudicial to his Heir. Per his 
4. J. S. the Plaintiff's Father on his Marriage with M. the Plaintiff's His Honour 
Mother (in Conſideration of 30007. Portion) ſettled Lahd$, and alſo obſerved that 


covenanted to lay ont 2000 J. (then in the Hands of Truſtees) in nds. 7 


the Purchafe of Lands, to be ſettled on himſelf and his Heirs. The not betwixt 


Marriage took Effect; J. S. didd inteſtate; leaving Iſſue one Daughter e. * 1 
only the Plaintiff, but in his Lifè-time he had received 13 50 J. Part of Father, and 
the 2000 l. and laid it out in the Purchaſe of an Office for his Life. the Party who 
M. his Widow adminiſtered to bim, and the Plaintiff as the only Iſſue — | 
and Heir of J. S. brought this Bill to have the Covenant in the Mar- but betwixt 
riage Settlement performed in Specie, and alſo for two Thirds of her 5 0 644. 
Father's perſonal Eſtate under the Statute of Diſtribution. And his miniſtrator] 1 
Honour held, that the remaining 650 /. ought to be taken as Land, who became 
and go to the Plaintiff as (a) Heir, and decreed that the 6 50 J. ſhould 12 A- 
be brought before a Maſter for the Plaintiff's Benefit, (being an Infant) to 8 
but would not deoree it to be laid out in Land, becauſe if the Plaintiff nant; and it 


ſhould die before ſuch Diſpoſition, it would go to her Heir of Courſe. — 


Mich. 1718. Chaplin and Horner et U, 1 Will. Rep. 483. 2 
/ | | ; 1 , real Eſtate, 
becauſe this was Part of the Marriage Agreement, and the Covenant was made in. Conſideration of a Marriage 


and a Marriage Portion. Lid. 486. In the Caſe of and Mar; Eaft, 1 723. at the Rolls, where 
Money was articled to be laid out in Land, and ſettled on the firſt, Ec. Son in Tail, the Court, in order to 

eſerve the Chance to the ſecond Son, would not decree the Money to the / Son, but ordered the ſame to 
be inveſted in a Purchaſe purſuant to the Articles; the eldeft Son got one to lend him à Purchaſe, and to ſettle it 
with an Intention forthwith to ſuffer a Recovery, and to reconvey the Eſtate back to the Seller; ard tho all this 
appeared by the Maſfer's Report, yet his Honour (after ſome Heſitation) allowed it. Bid. 485. by way of Note. 
The Reporter adds a Qzære, Whether the Money might not better have been paid to the eldeſt Son? Bid. 
ta) Vide the Caſe of Scudamore and Scudamore, Prec. in Chan. 544. the like Determination by Lord Char. 
Parker. | | 


5. J. S. a Freeman of London, on his Intermarriage with M. agrees 
with Truſtees to add 1500/. to the Wife's Portion, which was alſo 
15007. to be laid out within two Years after the Marriage in a Pur- 
chaſe of Lands to be ſettled on J. S. for Life, Remainder to M. for 
Life in Lieu and Bar of her Dower and Jointure, Remainder to their 
Jae. Lord Macclesfield was clear of Opinion, that from the Time of 
the Articles the Money was a Debt which F. S. was obliged to pay; 
that it was no Part of his per/onal Eſtate from that Time, but muſt be 
looked on as Land, and then it could be no Bar of M.'s cuſtomary Part 
of the perſonal Eſtate ; that the Cuſlom did not operate at all "till the 
Party's Death, and then whatever perſonal Eſtate was left was to go 
according to it. Mich. 1718. Babington and Greenwood et Ux', Prec. 
in Chan. 0 . 1 8 
6. Truſt Money is directed to be laid out in Land fo be ſettled on On bucks 
A. for Life, Remainder to her firſt, &c. Son in Tail, Remainder to 8 . 
ſuch Son in Fee; and until a Purchaſe the Money to be put out at In- Chancellr de- 
tereſt, and the Intereſt to go as the Profits of the Land, Cc. A. the termined that 


Mother and B. (her only Son) came to an Agreement that a third 14. —.— 
S Part a Chance for 


BY . TOP PF the Eſtate or 
the Money, which could not be barred without a Recovery, there in regard the Tenant in Tail might die before 
ſuch Recovery ſuffered, or might die in Vacation when a Recovery could not be ſuffered, a Court of Equity, 

Vs L. II. X ; awhoſe 


Ship (Maſter of a). 
wah _ Part of this Money ſhoald be paid to A. and two Thirds to B. and 
it is to aid the bring a Bill againſt the Truſtees to pay it, who ſubmit, being indem- 
725 Cod nified. Lord Chan. Parker directed the Truſtees to pay the Money 
not, in Vio. accordingly, and to be indemnified, but ſaid, that if there had been 


lency of fock two Sons, or any Perſon in Remainder, he would not have decreed 
ntent, 


decree the the Payment of this Money. Trin. 1718. Short and Wood (a), 1 Wil. 
Payment off geb. 470. ä 13 | Wc x a: 


the Money td PAS 31 ; | 

the Tenant in Taff but ought to decree it to be laid out in the Purchaſe of Lands to be ſettled according to the 
Direction of the Mty, in order that the Chance which was intended the Remainder Man might be preſerved, 
and when the Settle was made, the Tenant in Tail might, if he thought fit, ſuffer a Recovery, which Matter 


was ſo decreed by Lord Cowper in the Caſe of Colwell and Dr. Shadaye!! (b) ; but in the principal Caſe, where 
the Mother was Tenant for Life, Remainder ta the ſame Son in Fee, ſo that the Son might by Fine (c) only, bar 
theſe Limitations, and which Fine might be levied in Vacation as well as Term, it would be in vain for Equity 
to decree a Settlement, which, the ſame Moment that it was made, might be cut off. Per Lord Chancellor, ibid, 
47 1.—lIt ſeems that if the Son had been an Infant (4) the Court would not have ordered the Payment of the 
Money; for during the Infancy no Fine could have been levied. hid. (a) Vide 2 Will. Rep. 173. 
S. C. cited arg* Trin."1723. and admitted by Lord Macclesfield in the Caſe of Edward: and Lady Warwick. 
(6). See the S. C. cited arg' in the Caſe of Chaplin and Horner, 1 Will. Rep. 483. 9 

(c) Vide Benſon and Benſon, P. Ca. | (d) Vide Legate and Sewell, 1 Will, Rep. 87. 
and 2 Vers. 551. | 4 hanger 
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Ship (Maſter of a), 

1. Nia Voyage the Maſter of a Ship is the Owners Servant, and 
| his Duty requires him to provide Neceſſaries for the Ship, and 
it is the Owners Intereſt that they ſhould be provided ; 
therefore what the Maſter neceſſarily takes up (tho' not upon Bot- 
tomry) and employs for that Purpoſe, the Owners muſt pay. 27 Mar, 
1710. Cary and White, Vin. Abr. Tit. Maſter of @ Ship, (B. 2.) 

Ca. 4. P. 384. 
Vide P. 2. The Maſter of a Ship goes upon a Trading Voyage and dies; 
Ca. this the ſucceeding Maſter opens publickly the Effects of the Deceaſed, 
Caſe more and then ſends a Letter with a Bond incloſed to the Widow to anſwer 
to her the Sum of 300 J. if the Ship arrived ſafe, the Sum the De- 
ceaſed left being 200 J. which was the Rate of Reſpondentia Bonds 
there. Decreed by Lord Keep. Harcourt that the Succeſſor was a 
Truſtee, and ſhould be anſwerable for what he actually made of the 
Money. Eaſt. 10 An. Brown and Litton, Lucas's Rep. 20. 
3. A Maſter of a Ship takes upon him to fell the Ship at an ander 
Value to the Agent of the Eaft-India Company. This is a Breach of 
Truſt in the Maſter; and decreed that the Eafi-1ndia Company 
ſhould anſwer for the real Value of the Ship and Cargo, but not for 


Poſſibility of Gain. 1 Dec. 1718. Eaſt-India Company and Ekins, 
Vin. Abr. Tit. Maſter of a Ship, (B) Ca. 26, P. 348, | 
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Solicito2 in Chancery (%. 


cap. 30. S. 46. 

. „ | | „„ aye .- 
Fees or Diſburſements demanded by any Solicitor employed under any Commiſſion of Bankrupts ſhall be ſettled 
by one of the Maſters in Chancery, and the Maſter who ſhall ſettle ſuch Bill ſhall have for his Care in ſettling” 


the ſame, as alſo for his Certificate thereof, 20 5. 


- 
* 


15 PON the Solicitor's appearing to have been guilty of a Fae P. | 
|| grofs Neglect, the Court ordered him to pay Cuſts. Per Ca. S. C. 


more fully 


Parker C. Mich. 1719, in the Caſe of Fawkes and Pratty, abridged. 

1 Will. Rep. 593. Fr 7 | * 

2. The Court will commit a Solicitor for obtaining an Order in an 

undue Manner, upon 5 Geo. 2. Barnard, Rep. in Chan, 403. And his Lord. 
3. J. S. a Client in the Country employs A. a Solicitor in the /ip ſaid, that 

Country in a Cauſe in Chancery. A. employs E. as a Clerk in * "ting. 

Court. F. S. pays A. but E.'s bill is unpaid. F. S. is not bound to n 


from J. S. t 
y E. but if E. has any Papers in his Hands, he may retain them till 4 he would 
paid, Decreed per Lord Chan. King, Eaſt. 1728. Farewell and Coker ſtop it, and it 


» ſhould be paid 
2 Will. Rep. 460. to F.theClerk 


| | in Court. An 

here being ſome Proofs by Affidavits of J. S.'s retaining E. to take Care of the Cauſe, his Lordſhip ordered any 
to be tried in an Action at Law to be brought by E. againſt J. S. 1bid. 461.——7F.S. employed B a Solicitor, 
who employed S. a Clerk in this Court. S. had an Order for taxing the Bill of Coſts due to him from 2. 
On Taxation a ſnall Sum was taken off the Bill; thereupon S. had an Order for Payment of the Coſts incurred 
by ſuch Taxation, and proſecuted B. to a Commiſſion of Rebellion, but being not likely to recover any Thing 
from B. he petitioned that he might detain J. S.'s | apers, not only till the Coſts reported to be due were paid 
him by the -/ Order, but alſo till thoſe Coſts were paid him by the former Taxation. And Lord Chancellor 
was of Opinion that S. might detain the Papers till the Coſts reported to be due to him by the fi Order, but 
not *till the Coſts incurred by the Taxation, were paid him. Mich. 1740. Cockerel and 
Barnard. Rep. in Chan. 264, 265. 


3 


4. J. S. was W's Solicitor; an Order was obtained for taxing his Bill, 
and that /. ſhould pay the Money due on the Taxation, and J. S. was 
to be examined on Interrogatories, Afterwards J. S. being under Proſe- 
cution for Forgery, abſconded, but he aſſigned the Benefit of his Bill of 
Coſts fo H. for a valuable Confideration, H. petitioned that he might 
be allowed to ſtand in J. S.'s Place, and that the Money due on the 
Bill might be paid him, and Lord Chancellor was of Opinion that he 
ought, but inclined to think that he could have no Order for the Pay- 
ment of any Part of this Bill 'till he could get J. S. to be examined 
on Interrogatories. 1740. Wilſon and Williams, Barnard. Rep. in 
Chan. 263, 204. | | 
5. Equity will not order a Solicitor's Bill to be retaxed without 1908 N 
undertaking to pay what ſhall appear due on ſuch Retaxation, Mich. gn? 


1740. Murfy and Balderſton, Barnard. Rep. in Chan, 266. axe out a 


3 : Sub pœna for 
his Coſts, Pet he muſt ſerve his Client with the Order for taxing his Bill of Coſts, and with the Maſter's Report, 


whereby ſuch Coſts are aſcertained, before he can take out an Attachment for them. Bid. 
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C A P. CV. 
22» South-Sea (% Subſcrip- 


of the South- 


Sea Company « WY | 
owes MOQEY\ . tons . 
which is reco- t N . 4 R 

him at Law; tho' all his Eſtate taken from him by the late Act of 7 Geo. 1. c. 27. and Proviſion made for his 
Creditors out of his Eſtate, yet Lord Chan. Parker denied an Injunction. £Eap. 1721. Holditch and Mi, 


1 Will. Rep. 695. 


TIN 1 /l HAD 200 . Exchequer Annuities, which were aſſigned 
-obſeription „by FJ. S. her intended Huſband to her Truſtees, In Truſt for 
by the Exe- | herſelf for her Fointure. About ten Years after the Marriage 


bs ok to the Huſband died, and his Executors ſubſcribed the Annuities unto the 


upon as of South-Sea without the Wife's Privity, but ſhe having Notice thereof, 
equal 4 and when the Company were in Proſperity, inſiſted upon having a Pro- 
— made portion of the Benefit of that Subſcription, And Lord Macclesfield held 
by Guar- the Wife to be bound by the Subſcription of theſe Annuities into the 
. „N South. Sea; the ſame being done by the Executors, who had the legal 
Infant; but Eſtate; and the Aſignment of the Annuities upon M.'s Marriage had 


then it being never been regiſtered in Scac', and conſequently were void. Coſts 


— 414 — ordered to M. out of J. S. 's Aſſets. Micb. 1722. Powell and Hankey 
Conſent, the and Cox, 2 Vill. Rep. 82, 85. 


ſame ſhould ; 
be made good out of F.S.'s perſonal Eftate, and if that ſhould prove deficient, out of his real Eftate, he having 


covenanted for himſelf and his Heirs to make good theſe Anmuities to his Wife ; and this was ſo ordered, notwith- 
ſtanding ſhe was repreſented as having inſiſted afterwards upon receiving the imaginary Benefit of this Subſcrip- 
tion, for that that looked rather like looſe Diſcourſe than any Thing elſe ; at leaſt, it would be too hard, for 
that Reaſon, to deprive her of the Proviſion which was ſtipulated for her on her Marriage. Per Lord Chancellor, 
who admitted there was a Clauſe in the Act of 6 Geo. 1. c. 4. ſe. 23. for making good all Subſcriptions made by 
Truſtees, Executors or Guardians, but he ſaid this was for the Benefit, Quiet and Security of the South-Sra 
Company, which this Decree would not break into; on the other Hand the Executors offering by their Anſwer 
to make this good to M. (notwithſtanding that #wo of the refiduary Legatees in J. S.'s Will were Infants, and fo 
could not be bound by the Executors Conſent ) ſhewed plain enough what was the Intention of all the Parties touching 
the Subſcription (wiz. ) that the Wife ſhould not be deprived of the Benefit of her Settlement who did not ſeem 
to have had any Means of compelling the Executors to let her into the Benefit of the Subſcription of theſe An- 
nuities, had there been any. Per Lord Chancellor, ibid. 85, 86. 


His Honor 2. Plaintiff M. the Siſter of Plaintiff T. had Money in A. a Gold- 


Stoch upon a ſmith's Hands, for which ſhe had 4's Note. Plaintiff J. by Letter 


Decree which ordered A. to inveſt the Money in Lottery Tickets, but did not direct 


he himſelf jn whoſe Name thoſe Lottery Orders ſhould be taken. . A. inveſted 


ky = the Money accordingly, and took the Orders in his own Name, and 


ſince when he afterwards /ub/cribed the Lottery Orders (with other Orders of his own 
lar at . and Cuſtomers) into the South-Sea, but gave no Notice 'till two Months 


minſter for 


Lord Chan- after the Subſcription made. On a Bill by T. and M. to compel A. 
_ f — to procure for them Lottery Orders to the Amount of thoſe which he 
a Nichols, without their Conſent: had ſubſcribed into the South-Sea, his Honour 
and which, thought that by the Words of the Act of 6 Geo. 1. c. 4. /. 23. im- 


— 44 powering all Truſtees, Guardians, Executors and Adminiſtrators, to 


for the De- ſubſcribe Lottery Tickets into the South-Sea, tho' the Ceftuy que Truſt 
fendant as the had in this Caſe expreſsly forbid the Truſtee to ſubſcribe, yet by Vir- 


ape cs 3 tue of the expreſs Authority given to Truſtees, &c. to ſubſcribe, (in 

tery Tickets . which 
yable to the 

| % rang and which were left with the Banker or Goldſmith only for ſafe Cuſtody, were ſubſcribed by him into 


the South-Sea, upon which the Proprietor wha left them brought a Bill againſt the Banker, and his raps 
, miſſe 


J.... 1 


which Authority given by Parliament the Conſent of every Proprietor miſſed k for 
and Ceſtui que Truſt is intended notwithſtanding ſuch Prohibition) Wat it was a 


/ ET 


— 


the ſubſequent Words would be good, and = Truſtees juſtified ; and = oa 


that it would be a very pnjuſt Thing in the Parliament, If it were to Banker, who 
be conſtrued that the Act bad made the Snbſcription-good, and yet Me ut 2 


. | Truſtee, 
the Truſtee liable to be ſued, and to be anſwerable for the ſame to the ſhould ſuffer 


Ceſtui que Truſt: But that the principal "Caſe dees hot go ſo, for for doing" 
here was no Frobibition from the Ceſtur aun „That from the then thoueht 
Time of A.'s taking the Orders in his own Name he became a Truſtee. to be for the 
And his Honour diſmiſſed the Bill with Coffs general as to both the _— 
Plaintiffs, but that if Plaintiff T. would apply, the Court would on was wronged, 


Petition order that the other Plaintiff the Cęſtui que Truft ſhould pay he was bs 
all the Cofts (a). Trin. 1723. Trenchard and Ippifley and Manley, his 177 4 
e Will. Rep. 166. eee een uk. * at Law:; 

| . wich Decres 
the Court had the greater Regard to, as the Parties acquieſced under it, and brought no Appeal. Eited oo) 


his Honour, ibid. 169. | (a) The ſame Point was determined by Lord Maccles 
in the following Term in the Caſe of Weaver and Fauler. Ibid. 170. in a Note by the Editor. 


1 * * . : 1 * p 1 
- 1 
J » f 41 : 0 
& -j E* 6 ; $ os -& Ga bi 1311 's * 
„ | 44 1 b nn 


ORT GA GE E of South-Sea Stock ſells Part; he was 
liable to account, May 1727. Harriſon and Franks, 


5 
M MS. Rep. | 


2. F. S. purchaſed 1000 J. South-Sea Stock, and accepted the ſame And his Led. 
in the South. Sea Books. Afterwards another of the ſame Name, but zz ſeemed 
not known by the ſame Deſcription, (and who at the ſame Time was inclined to 


Owner of ſome South-Sea Stock) by ſome Means or other got the re _ 


10007. Stock belonging to the firſt F. S. placed to his Account in the might be 
South-Sea Books, and ſome Years after transferred the ſame to R. his liable in 


Broker in order to ſell it, and R. accordingly did ſell it. Both * 


J. $.'s died. On a Bill brought by the Repreſentative of the firſt J. S. Sufficiency of 


Lord Chancellor was of Opinion, that the Plaintiff might elect either ND 


to have this ſpecifick Quantity of Stock now bought for her, or elſe Repreſenta- 


to have a Satisfaction for it at the Time it was ſold out, and thereby 5 — 
a Converſion made of it. Hil. 1740. Harriſon and Pryſe, Barnard, Ae ay 
Rep. in Chan. 324. conſidered as 
| + Truſtees for 

the firſt J. S. at the Time he purchaſed-this Stock, and as the ſame was transferred without his Privity, they 
muſt be conſidered as continuing his Truſtees, but his Lord/ip faid it would be ſoon enough to determine this 
Point when an Account is taken of the Aſſets. Bid. 326. | ; 


3. If Stock belonging to a Teſtator is given by his Will ſubje& to 
a Contingency, the Court does not preſume that the Stock will always 
remain in the ſame Plight, and if it is converted into other Stock, the 
Stock into which it is ſo converted ſhall be ſubject to the ſame Con- 
tingency. Per Lord Chancellor, Hil. 1740. in the Caſe of Batten and 
Whorewood, Barnard. Rep. in Chan. 422. : 


Soi. 1L | 8 V . 
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(a) This Writ, , Any 
Su 
in Uſe at n y 


1 Hawk. Pl. C. 128. c. 60. . 10. 


* 


poN a Motion for a Sopplicavit at the Suit of J. S. a 


Afterwards a 1. 


Motion was | "BS Barriſter at Law, upon Articles filed on Oath of Aſault 
n_ . and Battery againſt C. and that be went in Fear 'of his Life, 


7” 

Orites, or at Lord Chancellor granted the Writ, which commanded C. to find Sure- 
lll ties for the Peace for twelve Months, and ordered it to be indorſed for 
being only 4000 J. which the Party and his Sureties ſhould be bound in. Mich. 
On oy 1723. Mr. Clavering's Caſe, 2 Will. Rep. 202. 

ife of his | | 
Eſtate, and mentioned the Stat. 21 Jac. c. 8. which gives Coſts in Caſe of a groundleſs and vexatious Complaint 
of this Nature; bor Lord Chan. Mazcesf2/7 would not diſcharge the Order, for then C. may kill J. S. anc his 
Lordſhip ſaid, the Court interpoſes in this Caſe to prevent Miſchief and to ſave Life, and it is an Order of Courſe; 
if C. complains of Vexation, he comes too ſoon ; let him ſtay till the Year is out, and behave himſelf quietly 
all that Time ; it ſeems C. is a Man of a turbulent and dangerous Spirit, that his Friends are afraid to be bound 
for his quiet Behaviour, and if the Sum be too great for his Cirgumſtances, there ought to be an Affidavit to 
prove this, and ſo his Lordſbip denied the Motion. Bid. 203.-—lt ſeems his Honour generally refuſed to grant 
this Writ, directing the Party aggrieved to apply to the Juſticestof the Feace. 1bi4.——Afer an Imprilon- 
ment for fifteen Months upon a Supplicawit, and no Proſecution commenced againſt the Defendant in all that 
Ls the Party was diſcharged on very ſlender Security. EAH. 4 Ges. . Groſvenor and Edwards in B. R. 

itz-Gibb. 268. . C 


8 
* 


Survivoꝛ. 


I. EVISE of Lands 70 Hu ſhand and Wife for their Lives, 


. and after the Deceaſe of the Wife then to the Child or 
for their natu- Children ; upon the Death of the Wife the Huſband's Eftite 


— * determines. Per his Honour, Mich. 1734. Cowper and Cowper, 2 Will, 
222 Rep. 652, 671, 672. | | 
Eſtate 5 31 | 

beth their Lives during the Life of the Survivor, per his Hor:ur, ibid. 671. Cites Brudinell's Caſe, 5 Rep. g. 
And his Hansre ſaid, that this is the /zgal as well as /iteral and grammatical Conſtruction of a Limitation to 2. 
and B, for the Term of their Lives; for the Term of their Lives being plura! mult comprehend beth and join 
them together ; which is the /zga/ Conſtruction too, Where there is no particular Reaſon to vary from it; as where 
an Office is granted to two pro termine witarum ſuarum, this was held in Auditor Car/'s Caſe, II Rep, 3 6. 
to be determined upon the Death of one; but in a Limitation of Lands, it is otherwiſe ; and the Reaſon of the 
Difference is this: A Jointenancy of Lands may be ſevered, and if it be not, the Intereſt muſt conſequently ſur- 
vive, which is otherwiſe in an Office; and that it is ſo in Lands, is not from the Import of the Words of that 
Limitation, but from the &»/ti4tion or Operation , Law ; for, if the Words imported a Surwivor/ip, it would 
be ſo in both Cafes; beſides, upon a Severance of the Fointenancy in Land, the Eftate does not continue during the 
Life of each Doner, but determines upon the Death of one for his Moicty, and of the other for his, And cited 


Dy. 67. a. and 1 Inf. (491.) 197. a Did. 672, _ . | 
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(A) Tenant by the Curteſy, in what Caſes, 


| et econt'. — And of what. a | 
'B V Stat. 2 Fac. 1. cap. 5. a Popiſh Recuſint Convict wha 
| WF fu 


is married otherwiſe than in open Church, and by a lawful 

” Miniſter according to the Orders of the Church of England, | 

ſhall not be Tenant by the Curteſy. 1717 oe. 7 Audio 
2. A. ſeiſed in Fee . Iſſue two Daughters L. and M. and deviſed fit ſid, thay 
his Land to Truſtees in Fee, In Truſt to pay his Debts, and to convey J 
| G "HE ; as 6h Efe tO DE go: 

the Surplus to his Daughters equally, M. married and died, leaving verned by the 
an Infant a Son and her Huſband ſurviving. On a Bill for Partition 


and were 


by L. the Huſband of M. in his Anſwer had ſworn that he married wichin the 


this Truſt was not diſcovered till after AM.'s Death, nor until it was Eee 
agreed that a Partition ſhould be made. Decreed per Lord Chan. ould have * 
Cowper that an Eſtate for Life in a Moiety in Severalty ſhould be been Tenant 


conveyed 5 the Truſtees to the Huſband, with Remainder in Fee to pe 
his Son. il, 1708. Watts and Ball (a), 1 Will. Rep. 108. legal Eflate, ſo 
ſhould he be 


of this Truſt Eſtate ; and if there were not the ſame Rules of Property in all Courts, all Things would be as 
it were at Sea, and under the greateſt Incertainty. And his Lord/ip added that this being a Caſe of ome 
Difficulty, be could have wiſhed it had not come before him as a Cauſe by Conſent, but was of Opinion tha 
the Huſband ought to be Tenant by the Curteſy, the rather becauſe it appeared, that he upon his Marriage 
did preſume his Wife to be ſeiſed of a legal Eſtate in the Moiety, and had Reaſon to think ſo, ſte being in! of- 
ſeſſion thereof. Mid. 109. (a) 2 Vern. 680. S. C. cited, 2 Will. Rep. 645. S. C. 


cited per his Honour, Hil. 1732. in Caf Sutter and Sutton, , 


3. J. S. deviſed his Lands to A. his Siſter (who was his Heir at 113 
Law) for her Life, and that if ſhe married and bad Iſſue Male of her : — ll 
Body living at the Time of her Death, then to fuch Iſſue Male, and to the Teltator 
his Heirs Male for ever, but if ſhe died, leaving no Iſſue Male at {he had ary Man- 


Time of ber Death, then to B. and his Heirs for ever. J. S. dies, and os r . ; 
A. married Defendant C. by whom ſhe had Iflue a Son and a Daugh- by 17 
ter; then A. died, and afterwards the Daughter died, and the Son 1 
ſurvived, who afterwards died. Upon the Death of the Wife- the the Inheri. 


ot EM TP; tance; if he 
contingent Eſtate-tail to her Iſſue began, ſo that at that Time the h Tyan 


Eſtate was to commence'in Poſſeſſion and be conſummate, becauſe her taiply he ha- 


Eſtate for Life by which it was to be ſupported was gone, ſo that the Ving the whole 
Inheritance being never veſted in her during her Life, for that Reaſon 9 Bſeee, 
her and who could 
|  _ have molded 
it as he thought proper, would have ſhewed that he intended -ſhe ſhould have the Inheritance; but there 13 
not the leaſt Sign or Badge of any ſuch Intention; and if it ſnould be otherwiſe, intended by Operation of Law, 
that would be an Injury done to the Intention of the Teſtator. Per Cur", ibid. 150. Wherever the Eſtate 


is to be determined by expreſs Limitation or Condition on the Death of the Wife, there the Huſband ſhall 297 
be Tenant by the Corteſy, as Where an Eſtate for Life is limited to a Woman, ,Remainder to her firſt and every 
other Son in Tail Male, Remainder to the Heirs of her Body, Remainder to her, right, Heirs ; here it is plain 
ſhe is ſeiſed of the Inheritance; yet if ſhe has a Sov, the Huſband ſhall 2 be Tenant by the Curteſy, becauſe 

- | the 
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728 Tenant by the Curteſy. © 


= ä her Huſband cannot be Tenant by the Curteſy. Per Lords Commiſ- 

are whit. ſioners Raymond and Gilbert, Trin. 11 Geo. 1. Boothby and Vernon, 

on her Death 2 Mod, Caſes in Law and Eg. 147. 7 FS. 
tervenes # S& ARE. | . "41 

ding her Eſtate for Life and the Inheritance. Per Cur, in S. C. 4 ohh F36 ha Four Book, 

1 Ed. 3. 14, 15.45 Ed. 3. 16. 


4. Huſband may be Tenant by the Cuſtom of a Truſt, tho the Wife 
cannot have Dower thereof. Said by Lord Chancellor as a ſettled Rule. 
Hil. 1733. in the Caſe of Chaplin and Chaplin, 3 Will. Rep. 234. 

5. The Reaſon of the Difference why a Wife in Caſe of an Elope- 
ment with an Adulterer forfeits her Dower, and yet the Huſband 
leaving his Wife, and living with another Woman, does zof forfeit 
his Tenancy by the Curteſy, is, becauſe the Statute of Weſtminſter 2. 
cap. 34. does by expreſs Words, under theſe Circumſtances, create a 
Forfeiture of Dower ; but there is no Act inflifting in the other 
Caſe the Forfeiture of a Tenancy. by the Curteſy, Per Lord Chan. 

(a) 2 p. Talbot, Eaſt. 1734. in Caſu Sidney and Sidney (a), 3 Will. Rep. 269, 
Tm rs - , | SS | 
#4 T. C. Plaintiff's Father, and alſo Father of the Wife of Defendant 


. FJ. S. by Virtue of a Marriage Settlement being ſeiſed of ſome Lands in 


this Caſe de- Tail, and of other Lands in Fee. ſimple, had Iſſue three Daughters. Part 


I on... of the Land of which he was ſeiſed in Fee he ſettled on himſelf for Life, 
rations. Fir, Remainder to Anne his eldeſt Daughter in Fre, and the other Part of 


What Kind ſuch Lands he deviſed fo the ſaid Anne and her Heirs, ſubject to the 


= 5 f E. Payment unto her two Siſters of 200 J. apiece, Anne after her Father's 
* is Death by Leaſe and Releaſe of 24 and 25 June 1728 mortgages Part 


eonfdered to be of the Fee-ſimple Lands to Defendant Scarf in Fee, Proviſo, to be 
a Gs void on Payment of goo J. and Intereſt. On 6 Aug. 1729 Anne 


Secondly, intermarried with Defendant F. S. and in 1731 ſhe died, leaving Iflue 


5 . , _ by him a Son, who died without Iſſue; and on his Death his two 


be Huſband Aunts the Plaintiffs became his Heirs at Law and intitled to that In- 
70 be Tenant by heritance, and in Trin. 1733 brought their Bill againſt the Mortga- 


8 dhe ue p gee (b) Scarf and J. S. (int a) for a Redemption of the mortgaged 


his Lordſbip Premiſſes 
ſaid, an Equity ü 
of Redemption has always been conſidered in this Court as an Eſtate in the Land; it is ſuch an Intereſt in the 
Land as will deſcend from Anceſtor to Heir, and may be granted, intailed, deviſed or mortgaged, and that equitable 
Tatereft may be barred by a Common Recovery, which proves that an Equity of Redemption is not conſidered 
barely as a mere Right, but ſuch an Eſtate whereof in Conſideration of this Court there may be a Seiſin, or 
a Deviſe of it could not be good. The Perſon who is intitled to the Equity of Redemption is in this Court 
conſidered as Owner of the Land, and the Mortgagee to retain the Land as a Pledge or Depoſit. And for 
this Reaſon it is, that a Mortgage in Fee is confidered as @ perſonal Eftate, notwithſtanding the legal Eftate 
veſts in the Heir in Point of Law. The Huſband of a Mortgagee in Fee ſhall never be Tenant by the Curteſy 
of the mortgaged Eflate, unleſs there be a Forecloſure, or that ſuch Mortgage has ſubſiſted for ſo great a 
Length of Time as the Court thinks ſufficient to induce them not to prant a Redemption. A Mortgage in 
Fee will not paſs under a Dewviſe of all my Landi, Tenements and Hereditaments; decreed in Litton and 
Faulkland, 2 Vern. 625. There ſaid, if it was a Releaſe of an Equity of Redemption or Forecloſure, it is 
now Part of the real Eſtate in the Land. 1 Yern, 401. Barnet and Kinaſſon, a Mortgage in Fee in Right 
of the Wife on the Huſband's dying and not diſpoſing thereof was deoreed to be a Cho/e en Action, and 
ſurvived to the Wife, from whence it follows that the Perſon that is intitled to the Equity of Redemption is 
Owner of the Land; for if a Mortgage in Fee in Right of the Wife is on the Death of the Huſband decreed to 
be but a Czoſe en Action, if the Ownerſhip of the Land is not in the Mortgagor, it is in nobody; and if this Mat- 
ter of Mortgagees is not an Intereſt in Equity only, but properly a real Eſtate, then the real Property will be 
ſunk and veſt no where, if not in the Mortgagee. If a Man by Will deviſes Lands, and afterwards mortgages in 
Fee thoſe Lands, at Law it is conſidered as a Revocation of the tetal Dewiſe, but in Equity only @ Rewocation 
pro tanto, amounting to the ſame Thing as letting in a Charge upon the Land, and when the Mortgage is paid the 
Deviſe takes Place. The Ownerſhip of the Land does always veſt in the Mortgagor or Mortgagee. That an 
Equity of Redemption is no otherwiſe a Right of Action than every Truſt; and as there can be no Benefit had 
of an Equity of Redemption but by Sabpæna out of this Court, ſo in the Caſe of every mere Truſt in Land, 
which is conſidered as a real Eſtate in this Court, but cannot be come at without a Subpzna. To ſay that it is 
a mere Right of Aion is by Conſequence to ſay that the Eſtate in the Land is in nobody, and this determines 
the Queſtion ; for if a Mortgage is but a Choſe en Action, this affirms that the Equity of Redemption is the real 
Ownerſhip of the Eſtate, and this will determine the Point between them. It is true that a Mortgagee is not 
barely a Truſtee for the Mortgagor, but it is ſufficient for the preſent Purpoſe if he is i» Part a Truſtee for the 
- Mortgagor, and it is moſt certain that as to the real Eſtate in the Ladd the Mortgagee is only a Truſtee for the 
| | | Mortgagor 


(5) The Mortgagee came into Poſſeſſion in 1731. 


Tenaut by the” Curteſy. 729 
Premiſſes, and to have an Account of the Rents and Profits of the Mergones | 
real Eſtate which belonged to the Plaintiſf's (a) (Defendant F.S.'s) till Fore- | 


Wife, that deſcended to his Son, from the Time of the Death of ſuch cloſure- 
Son, as Heir at Law to both of them. Defendant- J. S. inſiſted to be N ne: 


is onl 
intitled to the mortgaged Premiſſes for his Life, as Tenant by the Cur- — 
teſy of the mortgaged Eſtate, but his Honour (8 May 173 5) held that Sbarge or 


FE | Incumbrance, 
he was not; and ſo was decreed to account for the Rents, &c. thereof and intitled to 


from his Son's Death. On an Appeal, Lord Chancellor (on great Con- * aha 
ſideration) was of Opinion that J. S. was intitled to be Tenant by the 3, e 


as to the 
Curteſy Inheritance 
| | | _ deſcended, 

and real Eſtate in the Land, the Mortgagee is a Truſtee for the Mortgagor 'till the Equity of Redemption is 
forecloſed. Secondly, What is requiſite to intitle the Huſband to be Tenant by the Curteſy. And his Loraſbip 
ſaid at Law four Things are neceſſary to make a Tenantcy by the Curteſy, wiz. Marriage, having Iſſue that 
may inherit, Death of the Wife, and Seiſin of the Wife. Co. Lite. 30. a. Here it is admitted that the three 
firſt did concur, but the Objection that is relied on is, that there was no actual Seiſin of the Wife during the 
Coverture, which is contended to be as neceſſary in reſpe& to an equitable Eſtate, as of a /rgal Eſtate ; and 
it is admitted that the Wife had no actual Seiſin of the /ga/ Eſtate, either in Fact or in Law. Here is no 
Diſpute whether actual Seiſin in Conſideration of Law, but all that is beſide the preſent Queſtion, for the 
Proceedings are upon a Suppoſition, as no ſuch Thing as Tenant by the Curteſy. But the true Queſtion 
upon this Point is, Whether there was not ſuch a Seiſin or Poſſeſſion in the Wife of the equitable Eſtate 
in the Land, as in Conſideration of Equity is equivalent to an actual Seiſin of a legal Eſtate at Common 
Law? And his Lord/bip ſaid, that in Conſideration of this Court he was of Opinion there was ſuch a Seiſin 
of the Wife in the preſent Caſe of the Equity of Redemption; and ſaid he had ſhewn that a Perſon intitled 
to the Equity of Redemption is Owner of the Land of the /zga/ Eſtate, and if ſo, there muſt be a Seiſin of 
the legal Eſtate, and what other Seiſin could there be than what J. S. and his Wife had in the preſent Caſe ? 
For here is a Mortgage in 1728 by Axe, who in 1729 married J. S. and in 1731 died, leaving Iſſue a Son, 
and the Wife was all along in Poſſeſſion till her Death, and the Mortgagee did not come into Poſſeſſion till after 
her Death, and there is not any Forecloſure ; and tho” the Poſſeſſion” of the Wife was but as Tenant at Will to 
the Mortgagee, yet it was, in Equity, a Poſſeſſion of the real Owner of the Land, ſubje& only to a pecuniary _ 
Charge on it, and from thence his Loraſbip thought it clearly followed that there cannot be a higher Seiſin of 
an equitable Eſtate. That the Huſband might be Tenant by the Curteſy of this equitable Eſtate of the Wife, 
his Lordſbip cited Williams and Wray, 2 Vern. 680. and Seweetapple and Bindon, 2 Vern. 536. and his Lord/bip 
obſerved that there had been two Objections made by the Plaintiffs, Firſt, That the Huſband had it in his Power 
to have had Seiſin in his Wife's Life-time, for he might have paid off the Mortgage, and therefore it was his 
own Laches that he did not. Secondly, That a Wife ſhall not be endowed with an Equity of Redemption. 
As to the Laches in J. S. it is compared to the Huſband's not making an Entry at Law, but his Loraſbip 
ſaid the Compariſon will not hold, for it is not ſo eaſy to pay off the Principal and Intereſt due on a Mortgage 
as it is to make an Entry at Law, nor is it to be done ſo ſpeedily, for a Mortgage in moſt Caſes is allowed fix 
Months Notice to be paid; and his Lord/+ip ſaid in the Caſe of Sweerafple the Huſband might have brought his 
Bill in his Wife's Life time to compel the laying out the Money in the Purchaſe of Land, but tho' he omitted 
ſo to do till after the Wife's Death, yet that was not objected to him as Laches. And it being ſaid that this 
would encourage the Huſband to let the Intereſt run on the mortgaged Premiſſes, which would perhaps ſwallow 
up the whole Eſtate, his Leraſbip ſaid he could not find the Force of this Ground, for if he is Owner of the 
Eſtate, ſhe was Owner of the Fee. That if by this is meant the Intereſt that became due in the Wife's Life-time, 
the Huſband has nothing to do with it, becauſe the Intereſt that he claims does not ariſe 'till the Wife's Death, 
and he therefore is not to pay Intereſt that was due before his Title accrued. But by this is only meant the 
Intereſt from the Wife's Death : During the Tenancy by the Curteſy the Heir will have the ſame Remedy as in 
Caſe of a Tenancy for Life of an incumbered Eſtate ; for in all ſuch Caſes the Tenant for Life keeps down the 
Intereſt. As to the Objection of the Wife's not being endowed of an Equity of Redemption on a Mortgagee 
in Fee, and that therefore an Huſband ought not to be Tenant by the Curteſy of an Equity of Redemption, his 
Lordſhip ſaid that this proves too much, for it has been determined that a Wife Shall not be endiwed of a Trift 
Eflate, yet that the Huſband ſhall be Tenant by the Curteſy of a Truſt Eftate. That the Argument from Dower to 
Curteſy fails in this Caſe, perhaps it may be hard to find out a ſufficient Reaſon how it came to be fo determined in 

one Caſe. and not the other; but that it was ſafe to follow former Precedents, and what are ſettled and eſta- 
bliſhed, and if ſuch Precedents ſhould be departed from, his Loraſt ip held it fit rather that the Wife ſhould be 
allowed her Dower of a Truſt Eſtate, and not that a Tenancy by Curteſy of a Truſt Eſtate ſhould be taken away; 
and ſaid it may be refuling to allow the Wife Dower of a 7ru/? Eſtate was becauſe ſhe could not have it at Law, 
and that it was founded on the Maxim of AZquitas ſequitur legem ; but whatever the Reaſon of ſuch a Refuſal 
was, the Huſband is allowed to have a Tenancy by the Curteh of a Truft Eflate, nay even of Money directed 
to be laid out in Land, tho" not actually laid out, as in the Cale of Sweetapple, Upon a Mortgage tor Years, 
a Wife ſhall have Aid of Equity of Redemption, which ſhe could not have of a Truſt Eſtate. If. Tepant 
by the Curteſy of Money to be laid out in Land, by Analogy, it ought to be ſo of an Equity of Redemp- 
tion, eſpecially where the Wife continues in Poſſeſſion of the mortgaged Lands all her Life-time. 
There was a Caſe put for the Plaintiffs by way of Illuſtration, wiz. Suppoſe that a Feme Sole conveys Lands to 
J. S. ia Fee, upon Condition that if at ſuch a Day fhe paid ſuch a Sum of Money to him or his Heir, that then ſbe 
might re-enter, She afterwards marries, and has Iſſue, but before the Day on which the Condition was to be 
performed ſhe dies, and after her Death her Heir pays the Money. Whether the Huſband would be Tenant by 
the Curteſy? And per his Loraſbip, if this is meant as a Mortgage to make à Security, then it is the ſame as the 
preſent Caſe, but if it is meant of a mere Purchaſe, ſubje& to a Re-entry at Common Law on Payment, undoubtedly 
the Huſband would not be Tenant by the Curteſy, for that were to make him Tenant by the Curteſy of a Con- 
dition; for taking it as a Purchaſe, the Wife had, in that Caſe, no Eftate or Seiſin in re or Right ad rem, till 
the Performance of the Condition. As to a Condition or Power of Revocation, theſe ſtand upon different 
Reaſons. And for theſe Reaſons, vpon the beft Conſideration, his Lorg/ip decreed as above. bid. 
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(a) Plaimiff in the Original. 


—— 


— > 


b 
4 


ky — — 27 
- 2 22 
4 a 5 %. 


The great Curteſy of the equitable Eſtate of the Wife, and fo reverſed the 
Learning tht Decrec at the Rolls as to this Point, Hil. Vac. 11 Geo. 2. Caſhborn and 


appears in the \ X 
above Caſe, Inglifh and Scarf, Vin. Abr. Tit, Curteſy, (E) Ca. 23. P. 156. 

and my bein * 
defirous to — this Work: as uſeful as I can, are the Reaſons of i': being here ſo fully ſtated. I think I 
have ſeen a MS. Rep. of this Caſe to the ſame Effect. | | 


Wikies and 7. A. died, leaving a Wife, a Son and a Daughter; the Widow 
enters, claim- entered upon the Eſtate, and was ſeiſed as Tenant in Dower of one 


ing _ _—_— Part, and as Tenant in Common with her Son of another Part, and 
Excluſion of F a third Part as Guardian in Socage to her Son. The Son died 


his Compa- beyond Sea, under Age, whereby the Daughter became intitled, who, 
mon, this during her Infancy, married Plaintiff, and they applied to the Mo- 


= 8 ther to be let into Poſſeſſion of the Son's Part, which the Mother 


of his Com- refuſed, imagining the Son was ſtill alive, and thereupon to hold the 
1 Land for bim. Upon this they brought a Bill for an Account, which 
2gainſt him ; was directed; then the Daughter dies, and upon the Huſband's Appli- 


> Sg ww? cation to the Court, one Queſtion was, Whether the Seifin of the Mo- 


the Mother's ther (after the Son's Death) being Tenant in Common with the Daugh- 
keeping Poſ- ter, was the Seiſin of the Daughter ſufficient to make the Huſband 


—_ — — Tenant by the Curteſy of her Part? And Lord Chancellor held it was, 


the Daughter for the Entry and Poſſeſſion of one Tenant in Common, &c. is the 
aud her Huſ. Entry and Poſſeſſion of the other. Decreed for the Huſband, 2 5 Feb. 


band wa en- 17 39. Sterling and Penlington, Vin. Abr. Tit. Curteſy, (A) Ca. 17, 


tirely owing ' : ; | 
to a Miſtake P. 149,—Vin, Abr. Tit. Fointenants, (P. a.) Ca. 5. P. 5 12. S. C. accord. 
in imagining | | 

her Son was ftill living, and not with an Intent to exclude the Daughter from her Right, and therefore no Infe- 
rence can be drawn from it. Per Lord Chancellor, in S. C. ibid. 
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Timber Trees. 
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(A) What Trees are accounted Timber Trees, 


His Lord/hip 


ſaid, that if a I. S. articled to ſell Land to A. for 20,718 J. and the Timber to 
Timber Tree 7, be valued and paid for by A. beſides the Purchaſe Money, 
* 3 On a Bill by A. for a ſpecifick Performance of the Articles, it 


31. or 41. was accordingly decreed, and the Timber was ordered to be valued by 


EO two indifferent Perſons, to be appointed by the Maſter. The Maſter 
for in the Par- made his Report, and eſtimated ſome thouſands of Saplings at 12 d. or 


chaſe, wby 184. apiece, as alſo Pollards, ſome of which were rotten, or contained 
_ —_ no Timber, the ſame of Walnut Trees, which were not Timber, altho* 
of which ſome of them were worth 20/. and others 40 J. a Tree; allo Yeo, 
may be worth Cherry, Crab, Lime, and Horſe Cheſnut Trees, were valued as Timber 


* 45 0 5 "in the Report, And on Exceptions (int al) to this Part of the Re- 


apiece ? port, Lord Chan. King faid that it is the Cuſtom of the Country that 
theſe * Tc, makes ſome Trees Timber, which in their Nature generally ſpeaking 
| are 


ſeem to be of 


fiderabl | 
Value, onlefs the Parties can agree amongſt themſelves to lump the Valuation, and as it is the Cuſtom of the Country 


which aſcertains what are Timber Trees, making ſome to be eſteemed ſuch which in their Nature 33 
1 | | pea ng 


= - — — —— —„ „ä ö * 


— 


are not ſo, as Horſe Cheſnut and Lime Trees, ſo of Birch, Beach, and peak 
Ap; and as to Pollard, notwithſtanding what is ſaid in Plow. 470. nor, ws 8 
in the Caſe of Soby and Molyns that theſe are not Timber, and that in Countries 
Tithes are not to be paid of their Loppings, (which could not be if Where Timber 


Pollards were Timber) yet if the Bodies of them be ſound and good, 9 pray tart 


his Lordſhip inclined to think them Timber; ſecus if not ſound, they direct an Iſſue 


being then fit for nothing but Fuel. Tin. 173 1. Duke of Chandos ner 


ther any and 
and Talbot, 2 Will, Rep. 603, 606. which of 


theſe Trees 
n are by the Cuſtom of the Country to be accounted Timber. Bid. 606, 607. 


C 


(A) Caſes in general relating to the Payment, &c. of Tithes, 
(B) Of a Modus, | Rt 


(A) Caſes in general relating to the Payment, 
Kc. of Tithes (a). n 


the Effect of Labour, and not the natural Produce of the Land, (tho? tis an uſual Way of manuring Land with 


a) Tho' 
Turnips and 


them) yet they are tithable. MS. Notes, —A Man may be bound by Cuſtom to give Notice when he ſets 
out his Tithes. Rever and Spratley (b), DMS. Notes. (5) QAgœre Term and Year. 
1. A BILL was exhibited for Tithes, and the Juriſdiction of the And it was 
A Court demurred to, but the Demurrer over-ruled, and the 72 4 Finch 
Defendant . to anſwer. Tyin. 1674. Anon. 1 Freem. that te Cut 
0 0 I. in nc. of Exche ger 
N. 303. 09.37 444 noe bold 
Pleas by Engliſb Bill until the Stat. of 33 H. 8. c. 39. Did. 
2. A. being Rector of the Portions of Pitt and Tidcomb of the. N 
Rectory and Pariſh Church of T. in Com Devon, and an Horſe Mill e 


Decree the 


for the grinding of Malt being erected within the ſaid Portions by the Defendants 
Corporation of the ſaid Borough, who in 1699 had leaſed the ſame #7 3 ap. 


to the Appellants for three Years at 30 J. per Annum, A, preferred his 33 ” 0 


Bill in Scac', and (after Time taken to conſider of it) the Court were LR el, 
unanimouſly of Opinion, that Tithes were due for this new erected Mill, Tithe fn 
and Horſe Malt 
; Mill was a 
perſonal Tithe, for there was no natural Increaſe from it, but only a Profit ariſing from the Invention of a Ma- 
chine and the Labour of a Man and Horſe, and if it were perſonal the ſame could only be for the Tenth of the 
neat Profits, deducting all Charges. Secondly, If a perſonal Tithe was due for ſuch Mill, it was only due 
where perſonal Tithes have been by Cuſtom paid for forty Years before the Stat. of F. 6. Thirdly, The Ap- 
pellants only took 2 4 per Buſhel for grinding, and the * ay ak did not prove any Cuſtom, nor the Value 
of the tenth Toll Diſh, nor any other Toll to be taken by the Appellant. Fourthly, That the tenth Toll Diſh 
would be more ſometimes than the whole Proprietors Gains, confidering the Expence of erecting and maintaining 
this Mill. Fifthly, That the Corn will pay Tithes twice, for that moſt of the Corn that was ſo ground was 
grown within the ſame Pariſh, and ſo the Tenth paid to the Reſpondents in the Field; and if any was ground 
that grew elſewhere, the ſame did in like Manner pay the Tenth to the Incumbent where it grew. Sixthly, This 
Decree will produce a new Sort of Tithe, and will affect a great many People in London, where there are many 
ſuch Mills, and ſome Thouſands of them are in other Parts: of the Kingdom; and if this Decree be affirmed, 
they muſt all pay Tithes. On the Reſpondents Part it was infiſted, Firſt, That Tithes were due both by the 
Common and Statute Lau, for new ereted Mills; that Tithes were by the Canons due for / Mills, and by 
—:: ß ß 1 | P 54 


732 Tithel. | 
Art. Cer and that ſuch Tithe was the tenth Toll Diſh; and decreed the Appellants 


«5. for new to account with the Reſpondent accordingly, ..and to pay, Coſts, 
8 jor 22 April 1706. Newte and Chamberlaine et al, Vin. Aör. Tit. Diſines, 
preſsly Pro- (M. a.) Ca. 5. F. 39. - f J , | - | | * 
vides that no J e ' 

Prohibition ſhall lie in ſuch a Caſe. Secondly, That there had been from Time to Time ſeveral Reſolutions 
and Decrees for Tithes of Mills. Thirdly, That the reſt of the Mills within the Reſpondents Portions had all 
along paid, and did ſtill pay Tithes on a Compoſition for the ſame, and every Modus for a Mill proves Tithes 
to be due if they were not diſcharged by ſuch Madus. Fourthly, That it was predial Tithes, ard the tenth 
Toll Diſh payable for the ſame, and ſo was both the Caren, and Cuſlom and Uſage of this Kingdom. Fifthly, 
That it was not a double Tithe, for it was paid by different Perſons, and for different Purpoſes, viz. in the firſt 
Caſe iy the Oqwner of the Corn, and in the ſecond Caſe by the Owner of the Mill. This Cauſe was heard in 
Dom. Proc' 20 Fan. 1706-7, and upon ſome Debate the Conſideration of Tithes predial, mixt, or perſonal were 
due for ſuch a Mill, and if any due, in what Manner payable, was referred to the Judges, who after ſeveral Ad- 
journments attended the Houſe 17 Feb. 1706, and all the Judges of B. R. and C. B. (except Povel) were of 
Opinion unanimouſly, That the Tithe due for a new erettcd Malt Mill was a perſonal Tirhe-only 3' and Chief 
Juſtice Holt and Chief Juſtice Trevor held that there avas no Tithe due at all for ſuch Mill, becauſe a perſonal 
Tithe wa due only where it had been paid within forty Years before, according to the Stat, 2 & 3 E. 6. c. 13. 
7. Upon which the Lords reverſed the Decree of the Exchequer ; but Ordered, That 4. do recover his Tithes 
of the ſaid Mill in the Nature of à perſonal Tithe only, viz. the tenth Part 14 tbe clear Profits arifing from Corn 
ground in the ſaid Mill, over and above all incident Charges, and to that End that an Account be taken of the Profits 
of the ſaid Mill, and Charges for the Time paſt within the Time of the Demand of 4.'s Bill in the Exchequer 
and ſince, and that the ſaid Tithes do ſo continue to be paid for the future and alſo ordered that the ſaid Court 
of Exchequer do cauſe the ſaid Account to be taken, and what ſhould be found due thereon paid accordingly. 
bid. 2 Will. Rep. 463. Trin 1728. S. C. cited by the Name of Gamberlain and Kneate in Dom. Proc, 
upon an Appeal from a Decree of the Court of Exchequer, where the was brought for the Tithes of a Malt 
Mill in T. in Devon, and where the Lords determined, with the Aſſiſtance of eight Judges (whereof Holt C. J. 
was one) that Mills were tithable, but that the ſame was. a per /onal Tithe, and ſo ought to be paid out of the 
clear Gain, after all Manner of Charges and Expences dedy&ed. Upon this Authority his Honour in the Caſe 
of Carleton and Brightwell, Trin. 1728. decreed a Corn Mill to pay Tithes, but that they ſhould be paid only 
as a perſonal Tithe. 1b:d. 1 Vol. Abr. Eg. 356. Ca. Newt and Chamberlain, S. C. but not fo fully 
ſtated as in Mr. Viner's Abridgment. Tithe for a Malt Mill is only perſonal, for it is not natural Increaſe, 
being only Profit ariſing from the Invention of a Machine, and the Labour of a Man and Horſe, and perſona! 
can only be for the Tithes of the neat Profits, deducting all Charges. Jan. 20, 1706. Chamberlayz and Plymton, 
: Vin. Abr. Tit. Diſmes, (M. a.) in a Note at the Bottom of P. 40. 


 » 


2 a qe wats #5 
3. Bill brought by the Rector of S. for Tithes of Beaſts fed upon a 
Common, Defendant by Anſwer inſiſts, that the Common extends into 
ſeveral Pariſhes, and that the Cuſtom was that every Farmer ſhould pay 
Tithes to the Rector where he lived; and that he lived in another Pariſh, 
and he paid the Tithes to that Rector; but there being Proof that the 
Cattle were driven upon that Part of the Common that lies in S. there 
was a Decree for the Rector of S. But rever/ed, becauſe the Cuſtom 
was good, there being no Incloſures. Jan. 1710.. Micleburgb and Criſp, 
Vin. Abr. Tit. Diſmes, (P. a.) Ca. 6. P. 43. | 
4. Bill for a Diſcovery of Tithes of Furze, and Payment thereof, 
Defendant by Anſwer inſiſts that Furze ſpent upon the Premiſſes is not 
titheable, and allo that Underwood and Furze generally are not titheable 
in that Pariſh, c. Plaintiff admits that no Tithes are due for Un- 
derwood or Furze ſpent upon the Premiſſes, but inſiſts upon Tithes of 
Furze made into Faggots, and ſold by the Defendant, Cites Moor 909. 
that Underwood or Furze ſpent for Firing or Fencing of the Premiſ- 
ſes is not titheable, but Underwood or Furze ſold is titheable. In the 
Proofs of the Cauſe, there was ſome Evidence of 1 d. per Annum paid 
called Smoak Money, in Lieu of Tithes or (of) Furze, but that not 
being inſiſted on by the Anſwer, but a general Non Decimando for Un- 
derwood and Furze, Lord Cha. Harcourt decreed Defendant to account 
for Tithes of Furze made into Faggots and ſold, but not for Furze 
burnt or uſed upon the Premiſſes, and Defendant to pay Coſts. Mzch. 
12 An, Roffe and Harding, Vin. Abr. Tit. Diſines, (Z) Ca.31. P. 591. 
5. F. S. being Rector of the Pariſh of H. in Devon, brought a 
ZBill for Agiſtment Tithes againſt the Agiſter. The Caſe appeared to 
| be thus: Defendant's Father lived in the Pariſh and rented a Farm 
there; Defendant lived with him, and he being a Butcher, and renting 
a Farm in an adjacent Pariſh, frequently brought Cattle and put them 


: : Tithes. 


9 


in his Father's Grounds for two or three Nights, and ſometimes killed 
ſome of them off, but generally ſent them to his own Farm. The 
Queſtion was, Whether the Owner of the Land or the Owner of the 
Cattle ſhould pay Agiſtment Tithes? The Chief Baron and the other 

Barons agreed that the Demand ought to have been againſt the Oceu- 

pier of the Land for the Agiſtment Tithes, if any had been due, but they 

thought in this Caſe nothing appeared due; and Baron Page ſaid, that 

as to what had been ſaid that the Demand might be either againſt the 

Occupier or Agiſter, that could not be, for the ſame Duty. could nut 
ariſe in two different Perſons at the ſame Time. Fiſher and Lemen (a), (a) Mr. vine 
Vin. Apr. Tit. Diſmes, (L. a.) Ca. 7. P. 38 does not 

6. Abbot ſeiſed in Right of his Abbey of a Rectory, with all - — 4 

Tithes, Sc. The Abbey is diſſolved, and the Crown grants the Tithes, year. 
Sc. The Parſon diſputes the Tithes with the Patentee, but Bill diſ- 
miſſed. Mar. 21, 1715. Turner and Wray, Vin. Abr. Tit. Diſmes, 

(V. a.) Ca. 14. P. 55. | | 

7. Unity of Poſſeſſion of a Manor and Rectory will not exempt 
the Demeſne Lands from Payment of Tithes when they come to be 

ſevered, Eaſt. 8 Geo. Fox and Bardwell, in Scac', Comyns's Rep. 498. 

8. Tithe Hay muſt be paid in Graſs Cocks. Per Cur', Mich. 11 
Geo. in the Caſe of Smithſon et al” and Dodſon in Canc', 2 Mod. 

Caſes in Law and Eg. 117. 

9. The Bill demanded Tithe for the depaſturing of Sheep on Turnips A Demand 
remaining on the Ground unſevered. Defendant ſaid the Sheep did was of Tithe 
pay the Tithe Wool, and that Tithes onght not to be paid twice, of Sheep p 
It appeared that after Sheering Time Defendant fed his Sheep with from the Time 
Turnips, whereby they were better 55. per Sheep; that they went f —_ 1 
about five Months on the Turnips, and then were ſold to the Butcher, ſold. Ihe 
and the Defendant brought in a large Quantity of new Sheep before Defendant in- 
Sheering Time came again, ſo that Plaintiff always had Tithe Wool RE 
of the full Number. It was ſtrongly inſiſted that this was a double depaſturing 
Tithing, but the Court agreed that it was a new Increaſe; and decreed * the Land 
that the Defendant thould go to an Account. Eaſt. 12 Geo. I. in Scac', 1 


Coleman, Impropriator of, &c. and Baker, Gilb. Rep. in Eq. 231. e 


thereby. But the Court decreed an Account, and ſaid that it was no Bar to the Plaintiff's Demand. Dectee 
affirmed on a Rehearing. Hil. 1 V. & M. Dummer and Wing field in Scac', cited arg*. Ibid. 231. 


10. Tithes being demanded of Turkies, it was objected that in Moor In this Caſe 


599. (Hugton and Prince) it was ſaid that Turkies were Things Feræ wb vb Bf 


Nature and not titheable, any more than Partridges, and that Turkies that in a Bill 


brought by a 


were not brought hither from beyond Sea before Queen Elizabeth's pucn fo 
Time. But per his Honour, Turkies are Birds as tame as Hens or Tithes in the 


| 1 : once Exchequer, 
other Poultry, and therefore muſt pay Tithes ; but if Tithes be co“ the Right 


paid of the Eggs, then no more to be paid for the Chickens hatched be ever ſo 
afterwards. Trin. 1728. Carleton and Brightwell, 2 Will. Rep. 462. plain, yet 


in Scac the 


Decree is not that the Defendant ſhall pay Tithes for the future, but that he ſhall account for and pay what Tithe 
is due to the Time of bringing the Bill; but in Chancery it is to the Time of bringing the Decree (b). Ibid. 463. 
() The Editor adds a 2zere, If this be the eſtabliſhed Practice of Chancery, or done only of late in ſome 


few Inſtances. 16:4, 
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Tithes. 


I 
(a) A Modus for | 
Hay extends 


to Clover. 3 | | 

2 Lut. 1074. Xe | (B) Hf a Modus (a). LEA 

—-The Time | IL} men 

of Payment of any Modus muſt be fixed, but there is a Difference between a Bill to eſtabliſh a Modus and a 
Bill for Tithes, where a Modus is inſiſted on; in the former the Time of Payment muſt be ſet forth, tho* not 
in the latter; bat an Iſſue may be directed, and Order given to indorſe the Time of Payment (6). MS. Nozes, 
As a Layman cannot preſcribe in Non Decimando, ſo if he pleads, or a Jury find that the Lands he 
holds belonged to an Abbey, and were immediately dif ed, yet unleſs the Lands came to the Crown by 
31 H. 8. it ſhall not be intended that ſuch Preſcription was founded upon any real Compoſition that runs with 
the Land, but in ſome perſonal Diſcharge that ceaſed on the Diſſolution of the Houſe. Corporation of Bury 
and Evans (c), MS. Notes. A Cuſtom to render at the Place of Milking the whole Milk of every tenth 
Day, both Morning and Evening, between March and September, bad, for this is to preſcribe in Nen Decimando 
the reſt of the Vear. But if the Cuſtom was to deliver it at the Parſon's Houſe, it ſeems good. Salt. 656. 
——— A Cuftom to deliver Tithe Lambs in Kind on St. Mark's Day, good; for tho' ſome may be very young, 
yet others may be perfectly reared, by which the Parſon has a Benefit (4). MS. Notes. | 

( Qaære Caſe, Term and Year. ; (c) Quære Term and Year. 

(d) Quære Caſe, Term and Year. n 


I. On was made to a Modus, that it was too great, and 
too near the Value of Tithes in Kind; Preſcriptions had their 
Beginning before R. 1. when it is probable that 12 d. or 8 d. (per Acre) 
might have been the Value of the Inheritance; therefore decreed in 
Scac* to be a Compoſition and not a Modus, but reverſed, for Churches 
might have been endowed with more than the Value of the Tithes. 
Mar. 5, 1797. Pole and Gardener, Vin. Abr. Tit, Diſmes, [or Tithes] 
Ca. 47. P. 18. „ 9 227 „r 
2. A Cuſtom was for the Viear to have Tithes of all Peas and Beans 
ſet, drilled or ſowed in Rows in Gardens, or like Manner; afterwards 
a new Improvement was found to uſe a Plough inſtead of a Spade, yet 
ſuch Peas and Beans ſhall pay Tithes. Fan. 23, 1717. Auſtin and 
Nicholas, Vin. Ar. Tit. Dimes, 2 Tithes] (G. a.) Ca. 3. P. 22. 
3. Bill was brought to eſtabliſh a Modus, which was laid thus: 
For Payment of ſuch a Sum of Money, but if in the Hands of any 
other Perſon, to pay tithe in Kind, or the Money, at the Election of 
the Parſon. And Lord Chan. King ſaid he would never eſtabliſh a 
Modus againſt a Parſon without a Trial at Law, if he deſires it; but 
this Modus is clearly ill, for a Modus cannot be deſultory. Nov. 15, 
172 5. Webber and Taylor, Select Caſes in Chan. 52. | 
4. In a Bill for Tithe in Kind Defendant inſiſted that the Inhabitants 
of ſuch a Tenement, with the Lands uſually enjoyed therewith, had 
been accuſtomed to pay a Modus for Tithe Corn. His Honour held 
this quite uncertain; the Houſe may fall down, or be uninhabited, 
and then no Modus will be payable; alſo that nothing can be more 
uncertain than Lands uſually enjoyed with the Tenement, fince the 
Lands lett with a Farm Houſe may probably be often ſhifted. Trin. 
1728, Carlton and Brightwell, 2 Vill. Rep. 462. | 
His.Lordbip 5: The Bill 'was brought to eſtabliſh a Modus in Favour of the 
ſaid that this Inhabitants of the Pariſh of S. The Modus was in Confideration that 
. N after the Grafs was cut the Pariſhioners at their own Expence did make 
ONE % the Tithe Graſs into Hay, by ftrewing the Graſs upon the Ground, and 
excuſe the afterwards gathering it into Week and Wind-rows, therefore the Per- 
r ee ſons that inhabited within this Pariſh (which Pariſh appeared to be the 
wherein the greateſt Part thereof Meadow Land) were to pay no Tithes for the Herbage 
Pariſhioner of dry and unprofitable Cattle, But it was proved that tho” the Pariſhi- 


N oners paid no Tithes for the Herbage of dry and unprofitable Cattle 
from paying | Time 
Tithes for the | 


After-Herbage, but that it could be no good Modus to excuſe the Herbage Tithe of other Land, for at that 
Rate a Man might mow and make into Hay only a ſmall Parcel of Ground, (about a Quarter of an Acre) 
and by this Means be excuſed from the Tithe Herbage of one hundred Head of Cattle. Vid. 521. 
A Modus in relation to the Tithes due to the Parſin may be a good Bar to the Payment of /mql! Tithes due 

2 to 


hag 735 
Time out of Mind, yet there was no Evidence that ſuch Nonpayment n 
was in Conſideration of the Pariſhioners making Tithe Graf into Hay. n 
On the other Hand it was proved that Foreigners, thoſe who lived out C t 
of the Town, made the Tithe Graſs into Hay, as well as the Inhabitants, Y A the | 
and yet paid Tithe. Herbage. And Lord Chan, King thought this a Parke Was 

material Objection againſt the Cuſtom, and made it look as if it was re to. all 
the Uſage of that Pariſh for the Pariſhioners to make their Graſs into ll % 
Hay of Courſe; and alſo (as it was proved) that. in this, Pariſh the Pa- Erg, during 
riſhioners, when they cut down the Graſs, did not divide it into ten yy at Time. 
Parts until they had made it into Hay, ſo. that the Parſon could not agree t a 
have any Opportunity of making his Tithe Graſs into Hay himſelf, #43 and 
Bill diſmiſſed with Coſts, but without Prejudice as to any Litigation — v4 
that may be made touching the ſame at Law. Eaſt. 1729. Fox and carage was 


Ayde, 2 Will. Rep. 521,——Pitz-Gibb. Rep. 32. Eaſt. 2 Geo. 2. 8. C. e out of ﬆ (ll 


| 
1 the P 64% 
the Modus held to be void, and Bill diſmiſſed with Coſts. 8 1 
Parſon (by | 1 
0 q 


Conſent of the Patron and Ordinary) endoweth the Yicar with the mal! Tithes, this ſhall not dice th Il; 
Pariſhioners, or deprive them of the Benefit of enjoying their rg which they before Log rar wah : 1 
0 


Per Lord Chan. King, ibid. 522. Pariſhioners are only bound to cut down the Graſs and divide it ; 
ten Parts, after which the Parſon (a) is to make it into Hay. Per Lord Chan. King, ibid. 523, n a 


(a) See 1 Rol. Abr. 644. accord'. But ſee alſo 1 Rol. 172. cont'. And Note; The Tithes are called 4 
Tithes of Hay, and not of Graſs. 2 Will. Rep. 523. in a Note. 3 | 


= — 
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— 
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6. A Modus was laid to be that every Perſon not inhabiting within 2% cy... 1 
the Pariſh of B. occupying any Meadow and Paſture Land (which was celber and the 8 |; 
chiefly Marſh Lands) within the Pariſh of B. had Time out of Mind Judge admit- «| 
paid to the Appropriator of the Pariſh, his Farmer or Tenant, on every vr, Modus 1 
Good Friday, or as ſoon after as demanded, 4d. per Acre yearly, as a muft be cer- 1 

A . N ads . tain, other- | 
Modus in aN for all Tiches, and 0 proportionably for every * Length 2 AN 
#* \ 4288 | greater o 1 Wh 9 N 1 
. DT make it A IN, 

And Forteſius J. cited 2 Rel. Abr. 265. where a Preſcription to pay 1 d. or thereghouts for every Acre of crak i! , 
Land was held void for the Uncertainty ; but he alſo cited a Caſe in the Exchequer in 1726, where there F 1 
a Modus to pay 12 d. an Acre for Upland, and 6 d. for Maro Land, and held good. Bid. 672, The Court 135 
pry a og oy + the Jes be er to have had a reaſonable Commencement ; but as to the N eceſſity * 
* 1 ew 8 0 t K the 94 4 is 1 onable, that ſeemed not to e 0 ear, "theſe / „ havi % 
from bbs + eee _ can know but that there 0 they Circamſ p Ry: in ils ee __ 17 
haye made ſuch g Compoſitipn Teaſonable ? tho) at preſent they may not be diſcovggable; that it was enoug I" 
ſatisfy us at this * of Pay that the Parſon; Patron bud Ge, besos dl dee Statutes 9 4j 
the Revenues of the Parſon, and that all theſe Modus's muſt have had their Comm ncement from an Inſtrument i * 
ſigned by the Parſon, Patron and Ordinary; but there could be no Colour to ſay, that becauſe ſuch Ioflrument in I; i 
ſo great a Length of Time had been loſt, therefore the Modus ſhould be loſt alſo ; indeed, ſd far the Law went in i 1 
Favour of the Church, as that if the Inſtrument which the Parſon, Patron and Ordinary, had given to a Lapmas, af 
to diſcharge bis Farm of all Tithes (tho" this would be good While the Inſtrument could be. hewn) ſhould. be l qt 

$ 

} 
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onee loſt, this being a Privilege in Non Decimands, the Privilege would be loſt by the Loſs of the Deed ; but 
that in the preſent Caſe of Chapman and Monſon there was no Ground to inſiſt on the Cuſtom's being unrea- 
ſonable, for the Tithes are the Reward for the Trouble and Care which the Parſon takes of the Souls of his 
Pariſhioners, in which Cafe the Labourer is worthy of his Hire ; but then, as the Parſon is not bound to go out 
of his Pariſh to viſit theſe who only occupy Land within the Pariſh, ſo it is but reaſonable that they who have 
not the Benefit af the Parſon's Care, ſhould anſwer the leſs Duty to him, and may well be excuſed for a Md: 
of 4 4. per Acre, which the Parfon cannot fay is too little, eſpecially in this Caſe, when Part of his Proof is 
that a whole Acre was lett for 12 4. or 8 d. an Acre in the Time of Edward the Firſt and Second; a Reaſon 
for avoiding this Modus, as being originally too much. Bid. 573, 574.————1 Barnard. Rep. in B. R. 292. 
Hil. 3 Geo. 2. and Munſon, S. C. ſtates it thus: The Bill ſet forth that there was a Cuſtom in the 
Pariſh of B. that all Perſons occupying Paſture and Meadow there, ſhould be diſcharged of Tithes in Kind, 
paying 4 d. per Acre, unleſs they avere Inhabitants of that Pariſh or the Pariſh of The Plaintiffs et 
Occupiers of Paiture and Meadow Ground in B. but Inhabitants of the Pariſh'of “T. And whether this 
Modus was good or not was the Queſtion ? Reyna/ds and Forteſcue J. and Lord Chancellor all unanimouſly agreed 
that Modus"s were: real Compoſitions by Parſon, Patron and Ordinary, the written Evidence of which is oft ; 
but the Law preſumes there was ſuch by the long uninterrupted Uſages. Undoubtedly, they ſaid, there would 
have been no Diſpute about this Modus, if it had been without Reſtrictions; and as the Reſtriction is for the 
Benefit of the Parſon, they thought the Reſtriction could make no Difference. They all allowed, however, 
hat ſomething muſt be due from the Modus, and that too every Year, for as 10 PreſcriÞtion can be in a Non 
Decimando generally and at all Times, ſo neither can it be for ſo long @ Time as a Year together. They ſeemed 
to allow too that A Modus could not be good where it depends upon the Will of the Occupier whether it ſhould be 
more or liſi. But here they ſaid the Rule for the Payment of this Modus is as certain as the Rule for. Payment 
of any other Modus can poſſibly be; the only Variation is as to the Perſons paying the Modus, and that they 
ſaid was never in Objection ; accordingly Lord Chancellor was oing to decree for the Modus, but tho' the 
Proof was very clear to ſupport it, he gave the Defendant's Counſel a Day to tall with bis Client whether: they 


in 


would have the Modus tried or not, as it did concern the Inheritance. — Fitz-Gibb, Rep. 119. Hil. 3 


FJ, 


i 


ä Trial. 
Gee. 2. Mon- greater or leſſer Quantity. And this was held by King C. afliſted by | 


2 . 85 Reynolds and Forteſcue J. to be a good Modus, and certain enough. 
„ that Hil. 1729. Chapman and Monſon, 2 Will. Rep. 50 5. 


a. A. a. & + Pas 4. — 


7. In the above Caſe of Chapman and Monſon, the Court unanimouſly 
agreed that the ſame Land may at one Time pay Tithe in Kind, and 
at another Time a Modus, where there are different Circumſtances; 
the only Thing eſſential to a Modus is, that the ſame Land ſhould not 
pay Tithe in Kind and a Modus both, where there are the ſame Cir- 
cumſtances. 1729. Barnard. Rep. in B. R. 293. 


C AP. CXL. 
i Trial (0). 


Inſpection; 1 | | | | 
for tha may be diſcerned, but ſo cannot Lunacy. Per Lord Chan. Nottingham, Mich. 32 Car. 2. B. R. in 


Fragier's Caſe, Skin. Rep. 5. | 


rf an Ie be (A) In What Caſes. a new Trial Wil be 
of Ciavcery © ACAnted- on an Flue directed out of Chan- 
led, 5 6 | 

and the Plain. Ce Ip, et ECON. - 

tiff in the Iſſue 8 | 3 | 
gives Notice of Trial, and does not countermand it in Time, on Motion the Court of Chancery will give Coſts. 
Trin. 1722. Anon, 2 Will. Rep. 68.80 after ſuch Iſſue made up, it is proper to move in Chancery for a 
ſpecial Joy, (if neceſſary) which the Court will grant, as they did in the Caſe of The! Attorney General and 
Snow, Ii . 1 5 | F | 5 5 i. 


be amd of a Trial by Afidavits; it has been done on Afidavits, but very 


Dauer, 2 . N : a 
June 5, 172 6, - Improperly, for it is only hearing on one Side; and that for the 
ba, 70 rt 4 future they would not grant new Trials without Certificate of the 
be would Judge, that he was diſſatisfied with the Verdict. May 3, 172 5. Hill 
never grant and Hill, Select Caſes in Chan. 13. CAE eee 

a new Trial N | | Ns 3 

without the Judge's Opinion; and that he ſhould have greater Regard to the Judge and Jury than to 4ffidavits, 
on which, he ſaid, he would never examine into the Trial. bid. 20. But Feb. 16, 1726, a new Trial 
was direded, altho' there, was no Tudge's Certificate, nor no Evidence but what. was in the Parties Power at the 
Time of the firſt Trial; but one Part of the Order directed that the former Verdi ſhould not be given in Evidence 
upon the new Trial, Reverſed Vin. Abr. Tit. Trial, (Z. g.) P. 488, in a Note to Ca. e ee 


His Tln, 2. An. Iſſue was directed to be tried at the Aſſizes, Whether by the 
_ the only general Words of the Deed in Queſtion the Lands in Queſtion were 


the new Trial intended to pafs, A Verdict paſſed for the Plaintiff. Upon a Motion 
to be the a 46 bl. o eite 5 eee ee ie 8 
Death of the Witneſs. But he was of Opinion, that the Witneſs being dead, his Depoſitions might be read ; 
that as the Teſtimony which the Witneſs had given at the former. Trial, might be read again in Evidence 
againſt 


In the Caſe of 1. 12 this Caſe the Court declared, they would not receive Account 


” 
2 * 


"A 


Trial. _ -- 
for a new Trial (it being ſent to the Judge to certify whether this was againſt the 2 
proper to be tried again) Price J. certified, That Evidence was 1 age 
« given on both Sides, and that he ſhould have thought this Caſe proper that the other 
„ to be tried again, but that one .of the Witneſſes examined for the Side had ſuf- 


« Plaintiff was ſince dead, by Means whereof the Plaintiff might ſuffer 1 
«c 


on ſuch new Trial, and that therefore he rather inclined againſt ſuch new Death, fince 
« Trial.” But King C. (on adviſing with his Honour) ordered a new 2 47 loft 
Trial at the Bar of C. B. where a Verdict paſſed for the Defendant. the Advantage 
Then a new Trial was again moved for, upon which it being ſent to of Crofs- 
the Judges of C. B. to know if this Cauſe was proper to be tried again E 


| » Ibid. $61, 
the Chief Fuſtice acquainted the Lord Chancellor that there had been $64 Opin 


very ſtrong Evidence given on each Side, inſomuch that he could not have * ſecond Ap- 


blamed the Verdi, on which Side ſoever it had been given; and that — . 5 


he could not ſay this Verdi was againſt Evidence. But Lord Chan, after the Trial 
King, aſſiſted by his Honour, denied a new Trial. Hil. 1729. Coker ;,; — 1 
and Farewell, 2 Will. Rep. 563. . 


this Matter 
| relating to an 

Inheritance, it would be very hard to have the Right determined by one Trial, tho“ even at Bar; and divers 
Caſes were cited, where new Trials were granted after a Trial at Bar (a); and this ought rather to be done 
in the preſent Caſe, where there had been Verdict againſt Verdict, and conſequently the Matter ſeemed to be 
left at large. But the Court denied a new Trial, (as above mentioned) ſaying, otherwiſe there would be no 
End -of Suits ; that a Trial at Bar, where more Time might be allowed, and the Party was put to more Ex- 
pence, was of greater Weight than one by N Prius; that the Court's Intent of ſending the Cauſe to be tried 
at Bar, was that it might be „ina; but that this Caſe was the ſtronger, as the Iſſue to be tried related only to the 
Intention of the Parties, and not to any legal Title ; which Queſtion might have been determined at the Hearing, 
without ſending it to a Trial; and here being a Trial at Bar, this might juſtly claim a Preference to one by 
Ni Prius, was ſufficient to ſatisfy the Conſcience of the Court ; but if the Party, againſt whom the 
Decree was, thought he had a /zga/ Title, the Court did not debar him of that. id. 564, 565. 

(a) See the Caſe of Leighton and Leighton, 1 Will. Rep. 671. 
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3. Bill by the Deviſee of the Land againſt the Heir at Law to 
eſtabliſh Teſtator's Will. Upon the Hearing, the Iſſue Devi/avit vel 
non was directed to be tried at Law, and upon the Trial there was a 
Verdict for the Will. Then Defendant moved for a new Trial, without 


any Certificate from the Fudge, or Afidavit relating to the Trial, but 
inſiſted it was a doubtful Caſe, and Evidence both Ways, and that 
by the Rule of the Court the Inheritance of an Heir at Law (hall not 
be finally bound and concluded by one Trial, Lord Chan. King ſaid he 
knew no ſuch Rule, and ſaw no Reaſon for it, and denied the Mo- 
tion; but gave the Defendant Leave to apply to the Judge, and if 
be was not ſatisfied with the Verdict, they might move it again upon 


ſuch Certificate. Mich. 4 Geo. 2. Durant and Durant, Vin. Abr. Tit. 
Trial, (Z. g.) Ca. 6. P. 488. | 


4. An Iſſue was directed to try the Validity and Operation of a The Reaſon 


Deed, and the Verdict being againſt the Deed in favour of Mr. Arderne, why one Trial 
Mr. Willes, who tried the Cauſe at Cheſter, certified that he was ſa- in, emen 


tisfied with the Verdict; yet there being a Remainder limited to In- 13 
fans, and the Eſtate being 3001. a Year, Lord Chancellor granted a tance, is from 


new Trial, tho' he ſaid Lord Cowper had often bound the Inheritance ye 8 
by one Trial. Arderne and Crew, Paſ. 6 Geo. 2. MS. Rep. and not from 
Roo | any Rule in 

Law, that one Trial ſhall not bind the Inheritance; for it would in a proper Action; but a Decree in Chancery 
is final, therefore one Trial upon an Iſſue directed may ſettle the Right. 1721. Lomax and Rider, Vin. Abr. 
Tit. Trial, (O. g.) Ca. 4. P. 476. Upon an Iflue Deviſavit vel non, which was found againſt the Heir 
at Law, it was urged for a new Trial, that it was the Rule of the Court not to bind the Inheritance awithout tauo 
Trials at leaſt; and in the Caſe of an Ejectment at Law, the Party is at Liberty to try his Fortune toties guoties, 
Sc. But Lord Chancellor ſaid, he knew of no ſuch Rule; and as to the Caſe of Ejectment at Law, he ſaid the 
ancient Courſe of Law was otherwiſe ; for in a real Action, as Axe, &c. Recovery therein was always a Bar 
to a new Aſſize, and the Party grieved was put to a Writ of an bigher Nature, Qc. and the trying roties guoties 
upon Ejectment is owing to the zew Practice of trying Titles that Way, wherein the Parties being fictitious, 
one Trial cannot be made uſe of as a Bar to another. And a new Trial was denied, no Affidavit or Certificate 
of the Judge 8 produced. Micb. 4 Geo. 2. in Canc. Vin. Abr. Tit. Trial, (O. g.) by way of Note to 
Ca. 4. P. 476. | 


Vor. II. r 9 B e 


EOS RS it 
=. Truſt () and Truſtees. 


ſame Law, | | | 

and are within the ſame Reaſon as /zga/ Eſtates, and this is a Maxim which has obtained univerſally ; it is fo in 
the Rules of Deſcent, as in Gawe/kind, and Borough Engliſh Lands, there is a (6) Poſefſia Fratris of a Truſt as 
well as of a Eftate ; the like Rule in Limitations, and alſo of barring Intails of Truſts, as of legal Eſtates. 
Per Sir Jeſepb Jekyll Maſter of the Rolls, who ſaid he thought there was no Exception out of this general Rule, 
nor is there any Reaſon that there ſhould ; and that it would be impoſſible to fix the Boundaries, and ſhew how 
far, and no farther, it ought to go; and that perhaps in early Times, the Neceflity of keeping thereto was 
not ſeen, or thoroughly conſidered. Hi/. 1732. in the Caſe of Sutton and Sutton, 2 Will. Rep. 645. 

(3) AH. 18. 3. 1 C. 121. 6. Chancery may decree an Executor or Truſtee to purchaſe Lands for an 
Infant, and whatſoever this Court can command ta be done, without Doubt it can approve when done. Per Lord 


Chancellor, Gilb, Eq. Rep. 11. 
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(A) TWho' ſhall be deemed to be a Truſtee, and fo2 whom; 
— And here of the Power of a Truſtee. | 
(B) Truſtee in what Caſes favoured;—And in what Caſes 

_ decreed to account. | 

(C) Truſtees, how far anſwerable fo2 each other. 

(D) What (all be a Truſt, et <cont' ;— What a ſufficient 
Declaration of a Truſt;—— And here of carrying a Truſt 
into Execution; — And what Eftate fs to be conveyen by 
1 (when the Truſt remains to be executed) and to 
whom. 

(E) Ok a reſulting Trutt. 

* (F) What Aﬀs of a Truſtee ſhall be a B2each ok Truſt, &c. 

(G) Ads of Truſtees and Ceſtui que Truſt as to deſtroying 
contingent Remainders, &c. 

(H) Caſes relating to Ceſtui que Truſt; — And in what Caſes 


Equity will compel Truſtees to join in a Recovery, &c. with 
Ceſtui que Truſt, 


gare (A) Who ſhall be deemed to be a Truſtee, 


Statute are 


vole Toatons and fo2 whom :—= And here of the Power 
Marel, DF a Lruſtee. 


Tria. 1721. X 
4-4-4 3 MAN is Guardian or Truſtee for an Infant to whom Lands 
A are deſcended or deviſed, but the Title is revera in a third 
Perſon ; but if the Truſtee or Guardian buys in the Title 
of this third Perſon, this ſhall not be taken to be a Truft for the In- 
fant, for he is at Liberty to purchaſe it as well as any Body elſe; and 
ſo it was held in the Caſe of Combes and Throckmorton, Per Lord 
Chancellor. Leſfley's Caſe, at the Rolls. Eaſt, 1680. 2 Freem. Rep. 
3. 
1 2. Equity of Redemption was conveyed to A. In Truſt for Pay- 
ment of Debts, and the Surplus to B. A. agrees with the Mortgagee 
to turn Intereſt into Principal. This Agreement of the Truſtee's 
ſhall bind B. tho' he was no Party to it. Yan. 19, 1711. Conway 
and Sbrimpron, Vin, Abr. Tit. Truſt, (Q) Ca. 6. P. 512. 
2 3. Maſter 


— — 


Truſt and \Truftees. 739 

3. Maſter of a Ship goes a trading Voyage, and dies; the ſucceeding 
Maſter publickly opens the Effects of the Deceaſed, and then ſends a 
Letter incloſed with a Bond to the Widow to be anſwerable for Inte- 
reſt at the Rate of Reſpondentia Bonds, Lord Keep. Harcourt decreed 
that the Succeſſor was a Truſtee, and ſhould be anſwerable for what 
he actually made of the Money, Ea. 10 Ann. Lucas's, Rep, go. 

4. D. having more than 3000 l. per Aunum, married M. (the Plain- lie Legi 
tiff) who had 10, ooo J. Portion, and ſettled 1000 J. per Annum upon faid, har 
her for her Jointure, and the greateſt Part of D.'s Eftate was ſettled N this Cove- 


upon the firſt and every other Son in Tail Male ſucceſſively, as uſual demnif . 


in Marriage Settlements. D. run greatly in Debt, and J his eldeſt Son from main- 

being of full Age, D. upon a Calculation of his Debts, and the Value bh Wie 7 
of his Eſtate for Life, with Impeachment of Waſte, agreed with J. to has taken 
convey all his Eſtate to him, and FJ. covenants to pay all D.'s Debts, upon himſelf 


and to allow him 5oo J. per Annum Rent-charge for his Life ; and on 


further (upon which the Queſtion aroſe) that J. ſhall indemnify D. ing her, 
from all Debts, Charges and Expences for the Maintenance of faid M. i 3s to p 
being then ſeparated by Conſent. M. brings a Bill againſt P. and I. funds in B. s 


to have an Allowance for her Maintenance, &c. Lord Chan. Cowper Place, who 


ordered M. to be allowed 200 J. per Annum. Trin. 1 Geo. 1. Dutton ,, _ 


and Dutton, Vin. Abr. Tit. Tr (P) Ca. 9. P. 511. Wike an Al- 
| wance, 

if he voluntarily ſeparates from her; and his Lordfip ſaid he took J. in this Caſe 7 be in Nature of a 
Truftee for the Wife, ſo far as a reaſonable Allowance for her Maintenance; and tho” J. doth offer to maintain 
her at his own Houſe, yet his LordGip did not think ſhe is bound to accept that Offer; for tho' J. ſtands in 
D.'s Place as to her Maintenance, and a Huſband is not bound to allow any Thing'to his Wife for Maintenance 
if he offers to take her Home, yet in this Caſe here lies no ſuch Obligation upon the Wife to live with the 
Son; and tho? ſhe refuſes, ſhe ought to have a reaſonable Allowance. Bid. | 


5. A Copyhold was granted to A. and B. Huſband and Wife, and, . 
J. S. for their ſeveral Lives ſucceſſively. By the Copy it appeared that tioned in the 
the Fine paid was the Money of A. and B. Per Lord Macclesfield, Copy that the 


F. S. is in Equity to be intended but as a Truſtee for A. and B. and the . 
0 | ; "> by J. and B. 
Survivor of them. Hz. 1721. Benger and Drew, 1 Will. Rep. 781, is firong Evi- 
N dence of th 
Fact being ſo, which Thought the Court will not look upon as concluſive, yet any Evidence given to . 


it, ought, in order to prevail, to be very clear and full. Per his Lordſbip, ibid. 


6. A. deviſes Lands to Truſtees, 70 fell for ſuch a Price as. they 
ſhould think fit. And per Lord Chan. Macclesfield, there can be no 
Doubt but this Court, at the Deſire of any ſingle Creditor, might and 
would interpoſe, and order the Eſtate not to be ſold as the Truſtees 
ſhould think fit, but for the beſt Price before the Maſter. Trin. 1721. 
in the Caſe of The Duke of Beaufort and Berty, 1 Will. Rep. 704. 
. The Mother gave a Bond to her Son, conditioned to ſurrender 
a Copyhold Eſtate to him, of which ſhe was Heir. Decreed that ſhe 
| was a Truſtee for her Son, Mich. 10 Geo. 1. Aliſon's Caſe, 2 Mad. 
Caſes in Lau and Eg. 62. | 
8. A. had a long Exchequer Annuity for ninety-nine Years, which 
was ſettled on himſelf for Life, Remainder to his Wife for Life, Re- 
mainder for Provifion for Children, and had Liberty by Decree of the 
Court, to borrow 300 J. upon it, which was done, and this placed in 
B. the Lender's Hand as a Security 'till Payment, with Intereſt. B. 
ſubſcribes it into the Sowuth-Sea Stock in 1720. A. brings his Bill for 
a Reconveyance. King C. held, that B. could not be conſidered as a 
Truſtee, as he had it only for a particular Purpoſe, and had no Au- 
thority to tranſcribe. So decreed to account for the Profits, and to 
reconvey on Payment of Principal, Intereſt and Coſts. 9 Nov. 1725. 
Thomas and Puddleſbury, Sele Caſes in Chan, 51. 
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Truſt. and Truſtees 
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9. A Perſon deemed a Truſtee, if he takes an Icheridancs after 
Notice of Articles to ſettle the Eſtate. Vide Hig s 1975 Fog Mich. 
13 Ny a. Sirne and Mor, in Scac. 


(«) Trofte 003 Truſtee in 1 what Caſes fa voured @ And 


ought not to 


pay Coffs in what Caſes decreed to account. 


where there 
> no Default in him. Per Lord Keep Wright, Mich. 13 V. 3. Anon, Caſes in B. R. Temp. N 3.9 560. 


80 in Caſe of | 1. IF one deviſe to Truſtees, and by an expreſs Clauſe therein gives 
Maney.00 be them Power to appoint Agents to manage the Land, and they 
Intereſt. Per appoint one Zhen ſolvent, and good, tho' after he prove inſolvent, they 
Lord Keeper, ſhall not anſwer for him; ſecus if he were not ſolvent at the Time of 
_ Nomination. But if there were no ſuch Direction or Power in the 
Will, the Truſtees are bound to anſwer for their Agents at all Events. 
Per Lord Keep. Wright, Mich. 13 W. 3. Anon. Caſes in B. R. Temp. 
W. 3. P. 560. | 
2. Defendant had Stock i in the Eaft- India Company, In Truft for 
5 Plaintiff, and a Bond in his own Name from the Company, but In 
— Truſt for Plaintiff. Plaintiff, being beyond Seas, drew a Bill on De- 
fendant, and promiſed to ſend him Effects wherewith to pay it. De- 
fendant accepted the Bill, and before the Day of Payment the Plaintiff 
fails. Afterwards Defendant ſold the Stock and Bond at the then 
current Price (but at great Diſcount) to raiſe Money to pay the Bill. 
Two Years after the Plaintiff comes to Defendant to ſell and reimburſe 
himſelf; the Stock and Bond roſe in Value. And on a Bill brought 
for an Account, the Queſtion was, If the Defendant ſhould account 
according to the Value he fold then at, or according to the then cur- 
rent Value? And per Lord Keep. Wright, the Want of Effects was 
ſufficient to juſtify the Sale without Orders, for ſo much as was ne- 
ceſſary to pay the Bill; but the Stock alone appearing ſufficient for 
that Purpoſe, without the Bond, the Defendant muſt anſwer the 
Value of that, as it was when the Plaintiff gave Directions for the Sale; 
And decreed accordingly. Mich. 1702. Henriques and Franchiſe, 
Prec. in Chan. 205. 
3. If a Truſtee impowered to put Money to Intereſt, lets the Money 
lie by him, he ſhall be accountable for Intereſt, Per Harcourt 
% Vide P. Lord 4 Eaſt. 10 Ann, in Caſu Brown and Littton (b), Lucas's 
Ca. Re 
the A. is Truſtee for B. as to an Eighth of the Proprietorſhip of 
the Province of Carolina, and was at great Trouble and Charges in 
relation to the Affairs of 'the Province, after which B. aſſigned his In- 
tereſt to C. A. brought a Bill againſt C. tor the Money expended by 
him, &c. And C. brought his Croſs Bill againſt A. in order to compel 
him to convey over the Truſt Eſtate. And per Lord Chan. Maccles- 
field, C. can be in no better Condition than B. under whom he claims; 
wherefore as B. would not have been aſſiſted without paying for the 
Charges and Trouble which A. had been at in relation to the Truſt, 
ſo by Parity of Reaſon C. as claiming under B, muſt do the ſame 
Thing. Hil. 1721. Trott and Dawſon, et econt', 1 Will. Rep. 780. 
5. Stock was inveſted in Truſtees by Will. The Truſtees ordered 
their Agent to ſell the Stock, ſo that he did not ſell for leſs than 
2 500 l. and whatever he ſold for more ſhould be for his own Trouble. 
The Agent agrees for Sale of this Stock for 3400 J. and afterwards 
purchaſes the Stock from the Truſtees for 2800 J. who allow him 
100 J. 
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1001. for his Trouble 3 in buying, ſo that he got 9951 by he Stock, 
beſides the 100 J. allowed for his Trouble. A Bill was brought for the 
Overplus, which was (decreed; the Coutt declaring, | that no Troſtee, 
nor any Perſon acting under a Truſtee, can ever be a Purchaſor in this 
Court, on Account of the great Inlet to Fraud. Eaft. 11 Geo. 1. 
Whitackre (or Whitacre) and Whitackre (or Whitacre); Select Caſes in 
Chan. 13. 

6. The Truftees of the Charity of St. Mary Overees in Southwark But i appear- 
made a Leaſe of nine Houſes under the Rent of 51. per Annum for i 
ſixty-one Years to the Nephew of their Clerk, and the Nephew cove- repuile one of 
nanted to rebuild five of them. The Nephew afterwards aſſigned over the four re- 
his Intereſt to the Clerk for 100 J. proved to be paid. The Clerk — the 
makes a Leaſe of five of the Houſes for forty Years, under the yearly Court by 
Rent of 5j J. with Covenant from the Tenant to rebuild five of them, the 2040p 
and the Clerk. alſo received a Fine of 20 J. ſo that he had four of the I. 
Houſes for nothing immediately, and a Reverfion for twenty-one Years the Prof he 
of the other five Houſes, after the Expiration of the Leaſe he had bad — | 
have 
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made. Lord Chan. King decreed the Leaſe to the Clerk. to be ſet 
aſide as fraudulent, but the Leaſe made to the Undertenant to conti- ® —_ 
nue, and the Rent to be paid to the Truſtces, 5 Fuh, 1725: La 
and * Select Caſes in Chan. 40. — of - 


and Payments, and the Efate to and as a S for what he had laid out: 2 


. A Leaſe of the Profits of a Market was deviſed to a Tiuſtee, — 1 
In Truſt for an Infant ; ; before the Expiration of the Term the dale 3 3 
Truſtee applied to the Leſſor for a Renewal for the Infant's Benefit, as a Truſt for 
which he refuſed, in regard that it being only of the Profits of a the A | 
Market, there could be no Diſtreſs, and muſt reſt ſingly in Covenant, on * 
which the Infant cannot do; chere was clear Proof of the Refuſal; rene might 
and on which the Truſtee gets a Leaſe to himſelf, Decreed by Lord PRIN 
Chan. King, that the Leaſe ſhould be aſſigned to the Infant, and that few Truſt 
the Truſtee ſhould be indemnified from the Covenants in the Leaſe, 1 = 


and the Truſtee to account for the Profits ſince the Renewal. Oct. .31, C 
1726. Keech and Sandford, Select Caſes in Chan. 61. | "eral 


Tate 


rather have let it run out, than to have had the Leaſe to himſelf: That it may ſeem hard that the Truſtee is the 


only Perſon of all Mankind who might not have the Leaſe ; but it is very proper that Rule ſhould be ſtrictly 
urſued, and not in the leaſt relaxed, for it is very obvious what would be the 27753 of letting Truſtees 
BS the Leaſe, on Refuſal to renew to Cſtui que Triff. Ibid. 62. Se i 


J It is a Rule that the Ceſtui que Truft ought to fave the Truſtee 
harmleſs, as to all Damages relating to the Truſt, and it is within the 
Reaſon of that Rule, that where the Truſtee has honeſtly and fairly, 
without any poſſibility of being a Gainer, laid down Money, by 
which the Ceſtui que Truft is diſcharged from being liable for a greater 
Sum lent, or from a plain and great Hazard of being ſo, the Truſtee 
ought to be paid. Per Lord Chan. King, Eaft. 1 728. Balſh and 
Hyham, 2 Will. Rep. 453» 455. 


Vor. It 9C | (C) Truſtees 
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Lord Chan- 3 aud = 
cello ſaid, 1. F. by yep in 1724 gave 650. to R. and two ether Truſtecs 


not bo erge- In 757% to build and endow an Alms-houſe in Cornwall for 


ted thar all NMntenance of five poor Women, and made M. and N. Executoss, 


oi mane? and appointed the 6507. to be paid within fix Months after her Death, 
c with Intereſt. R. lided i in London, and the other Truſtees in Cormuall 


—— the” e. called on the Executors for the Money, who refuſed to pay it, unleſs 
they had, the two other Truſtees would join in a Receipt. N. procures'a Re- 
either ode ceipt, and received all the Money, and paid at Times by Pirections of 


—— bt che other Truſtees for building, Cc. 400 J. and about four Years after 
the whole, the Money hiſt received fails, and is now inſolvent. On a Bill for an 


em de Account againſt all three T ruſtees, Lord Chancellor decteed R. only 


. — She chargeable.” Vin. Vac, 1734. Attorney Central and Randall er 


penny” at, Vin. Abr. Tit. Truſt, (N. a.) Ca. 9. P. 534. 


Money had 
deen lodged in a Banker's Hands hb fie, and he had failed, ſhould the Troſtees have been 8 02 


And if they intruſt one of themfelves for Convenience or ecefſity, at a Time when he is ſolyent, which is no 
more 'than-makin him their Banker, ſhall Equity puniſh where there is no Default, and this is the very Caſe 
of Churchill and hem; and to charge Truſtees in ſuch a Caſe, would make the Caſe of Truſtees very perilous, 
which ae ess + the common Goocf and Convenience of Families, Ec. and his Lordhip ſaid, he ſaw no 
Reaſon why Truſtees may not make one of themſelves their Caſhier, where there is no Fraud. That this was a 
le Thing, at that Time R. was the only Truſtee, who lived in London, where the Money was paid, Se. 
as to an Objection made as to the letting the Money lie ſo long in R.'s Hands, he ſaid the Caſe of R. differs 
from the Caſe of a common Banker, where the Money may be drawn out at Pleaſure ; but here R. had as good 
5 — to the keeping; it as the others, and all paid out to about one Third, and he was * by the 
eſtatrix 2s much as the other. big, ————-If one Truſtee dirs the Payment of the-Truft to the 
other, and jain in the Died, he charges and makes hirfelf liable for the Default of the br, . Said) to _ 


Rn ch eli Chaney in he Caſe-of IS Will (1 fbid. Ca. 8. ee wy 25 
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a vm 8 (o) what halt be a rut; et econt or —Ahat 
Beten A Lütklclent Declaration of a Truſt — And 
a Tr. rde here ok Carrping a Truſt into Execution ; 
— And what Eſtate is to be. conveyed by 


mee ol 
II Truſtees (When the Truſt remains to be ex- 
ad a Dee - CCUtedD) and to Whom. 


for the Exe- 
cution of the Truſt... Qrdertd to proceed upon the Exchequer Decree ;, with this further Direction, that the. 
Truſtees ſhould be examined upon Interrogatories, as to what Intere EF they had made ſince the Suit in the Ex- 
chequer. In chis Caſe the Plaintiff was an Infant, and ſued in the xchequer by his Prochcin Amy, who, the 
Plaintiff ſaid, was careleſs and remiſs ; and therefore defired be might change his Prochein Amy in the Exchequer, 
Ordered to be referred to the Maſter, whether he is fit to be continued, and as that comes out, to be changed 
or not. Mich. 8 Ann. MS. Rep. A. by Will appoints two Truſtees, to whom and their Heirs, Executors 
and Aſſigns, he- deviſes bis and erſonal Eſtate on ſeveral Truſts; and in Caſe one die, then the other to 
execute the ame Ns thejr joint Lives if one refuſe to act, the other cannot act without him; but the Truſt 
devolves upon 55 Court. "Daily et a and Sberratt, Mich. q Gee. 2. at the Rolls, MS. Rep. It is not 
neceſſary for a 77 chat relates to the Perſaualty ta be in Writing, by the Stat. 29 Car. 2. Per Lord Chan. 
Parker, Lucas's Rep. 405. 


Mortgage in Fee for 700 /. rb of A. but Half of the Money was B. . 
but there was no Declaration in Writing. Poxwel J. admitted the Proof of it to be read, for tho" at Law it is 


not to be allowed, where a Jury may be inveigled by that which is not proper Evidence, yet here is no ſuch 
Danger ; but he would not decree the Truſt. Mich. 1699. Newton and Preſton et al”, Prec. in Chan. 103. 


I. MAN is a Guardian or Truſtee for an Infant, to whom 
Lands are deſcended or deviſed, but the Title is revera in a 

third Perſon. If the Truſtee or Guardian buy in the Title of this 
be d this; Mall not be taken to be a Truſt for the Infant, 
he 1s at Liberty to purchaſe it as welÞ as any body elſe. And fo it 
was held in Caſu Combes and Throckmorton, per Lord —— Eaft. 


1680. 2 Freem. Rep. 52. | - Him. 4. 


— 
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S. deviſed NST together with his Houſe at it K. to.be rl Mr. Vernon 
And ber Tue, in ſueb Manner as bis, Executor ſhould think fit, NT 
dich Pes Approbation.” D. has ei ght Children by. C. and there 1s a — eldeft * 
Proviſion for the eldeſt Son. by the Marriage Settlement. Bill was brought ud 60004. 
for the Directions of the Court for the Execution of this Truſt. Cowper IN f 
C. ſaid, this Truſt in the Will being executory, muſt be ſo carried. into dren; which - 
Execution in a Court of Equity as to ſecure he 10,900 J to D.'s Chil- _ — 
dren ; and the there is no expreſs Direction to lay it out in Land, yet tothink 
being directed to be ſettled together with an Houſe which is a Fre- reaſonable 
ſimple, it is proper for the Executor to lay it out in Land, and then x; 1 | 
make a ftri& Settlement to D. for Life, with Remainder to the Children © IF 
in ſuch Proportion as the Executor, with D.'s Approbation, ſhall think 
fit ; but if they cannot agree about the Proportion, then to be referred 
o a Maſter for his Direction therein, Mich. 4 Geo. Clark et Us' and 
Follows, Vin. Ar. Tit. Truſt, (H) Ca. 3. P. 505. 
3. J. S. deviſed Land 70 Truſtees. and their Heirs, for Payment of 
Debts, and after the. Debts ſatisfied to convey the fame to B. for ber 
Life, without Impeachment of Waſte, (voluntary Waſte in Deſtruction | 
of Houſes and Buildings excepted) Remainder 10 ſuch Berſon as ſhe . 
ſhould marry for bis Life, Remainder. to the Iſſue of. her. Body, and for ; 
want of ſuch Tſue, _ emaindef ver. Plaintiffs brought their; Bill 
againſt the Truſtees to have an Eſtate-tail conveyed to them, Sed per 
Cur', All is executory, and we are bound to purſue the Intent of- the 
Teſtator, which is to give the Lady only an Eſtate for Life; and 
altho', if this were a Deviſe of the Land elf an Eſtate- tail would 
paſs, or otherwiſe the Iſſue, if Purchaſers, would take only for Life; 
yet, as a Conveyance is to be made, we can only limit an Eſtate-tail to 
1 the Lady's Children. 80 the Plaintiffs had their Choice to have 
ſuch a Conveyance, and if they refuſed, then the Bill to be diſmiſſed. 
| ** and Lady 4 fo Boſvill, Eaft. 6 Geo. 2. MS. Rep, © 
A. being in Poſſeſſion of the Office of Clerk of the Crown, &c. 
in B. R. in which B. has alſo an Eſtate for Life, procures B. to ſur- 
render, and ſolicits a Patent for himſelf and C. and as a Note from 
C. promiſing to declare a Truſt for A. The Patent afterwards is ob- 
cited ; A. dies in Debt, and withqut calling for a Declaration of this 
Truſt ; this Note was held to be a ſufficient Declaration of Truſt. 
Trin, 9 Geo. 2. Bellamy and Burrow, Caſes in Eg. Temp. Tale 97 
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6 55 Ok a reſulting Truſt 0. 5 90 If an In- 


b fant has a 
Freehold or a Chattel Leaſe, and a "Grardian or Truſtee alters the Nature of the Tateres, or takes a new Leaſe 


of the ſame Sort, it ſeems that the new Leaſe ſhall reſult, and go as the old one would have done, or at leaſt 


| 2 ſo much of the Time as was abr ant of the original Leaſe. war and OG (d), _ * 
(4) Term and Year. | 5 1 N 


ho a Triiſtee, purchaſes Lands. out of the Profite 9 out 
of the Truſt Eſtate, and takes the Conveyance in his own 
Wine: tho poſſible, if he be unable to make other Satisfaction for 
the Profits ſo Ar thoſe Lands may be ſequeſtred; yet they 
cannot be decreed to be a ruſt for the Ceftuy gue Truſt no more than 
if A. borrows Money of B. and therewith purchaſes Lands, theſe 
purchaſed Lands are no Truſt for B. for it is not a Truſt in Writing ; 
and a reſulting Truſt it cannot be, becauſe that would be to contradict 
the Deed by parol Proof directly againſt the Statute of Frauds; but if 
the Purchaſe had been recited to have been made with the Profits of 
the Truſt — this appearing in Writing, might ground a reſulting 
FOES 
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Truſt. Decreed per Lord Chancelker, with the Aſſiſtance of Powel J. 3 
and his Honowr, Mich. 1697. Kirk and Webb, Prec. in Chan, 84. 
L- on Appeal to the Lords March 1699. 799 
2. J. S. made AH. and others his Exccutors | in Truſt, 2nd died, A. 
the perſonal Eſtate, and kept on the Ledger and Journal of 
7. S. and made all the Entries in his own Hand; and therein entered 
onal Eſtate Debtor to Lands bought, naming them, particu- 
and dies, having made B. and C. his Executors: The onl 
Defe& ' of p-r- Queſtion was, Whether theſe Eat 5 Lan ds ſhould be, 5 Truſt for 
er de thoſe wh were to have the Benefit of As perſonal ſtate? And 
Demand. Lord Keep. Wright decreed that they ſhould not. Eat. 1701. Heron 
_ is hb and Heron, Prec. in Chan. 163. 
not. il. 3. J. S. left A. his Son and Heir, an Infant, and by Will i impows- 
a B. his Executor, if he thought fit, to lay out the perſonal Eſtate 
in Land, and ſettle it on A. and bis Heirs. B. being about to ſell 
Part of the perſonal Eſtate, told "A's Mother. of it, and that he was 
about to'buy an Eſtate for the Infant, and aſked her Conſent, which 
the gave. B. took the Conveyance in his own Name, and 70 Truft i in 
Writing was declared for A. but it was proved that B. had ſeveral Times 
declared that it muſt be ſold to make A. Satisfaction. And afterwards 
B. died inteſtate and jinfowent. Tho' his Honour at firſt was very in- 
clinable to help A. yet afterwards he diſmiſſed the Bill as to the pur- 
chaſed Eſtate, and declared he could not help A. becauſe there was no 
expreſs Proof of the Application of the Truſt Money. Trin. 1701. 
Thang and Markant, Prec. in Chan. 168. 
A. dies inteſtate, leaving a Wife and two Infant Daughters, 
intitled to his perſonal Eſtate in Thirds, which amounted to goo J. 
The Widow adminiſters, and lays out cool. (Part of the Money found 
in the Houſe, as was proved) in Lands, and takes the Conveyance in 
(a) The Ori- her own Name. The Daughters martied (a) and died; and B. the 
EO Huſband of the ſurviving Daughter, took out Adminiſtration to 3 
beth martieas Wife and her Siſter. His Honour (on a Bill brought by B. againſt 
and died. the Heir of the Widow and Adminiftratrix) decreed two Thirds of the 
500 J. to B. and if not paid, the Land to be ſold. But Lord Keep. 
Wright reverſed this Decree, as contrary to the Caſe of Kirk and Webb. 
Mich. 1701. Kinder and Miller, Prec. in Chon. 171. 
5. Truft refults to the Party from whom the Conſideration moves. 
March 4, 1706. Pelly and Malin, Vin. Abr. Tit. Truft, (E) Ca. 15. 
P. 498. 
6. Ruled by Lord Chan. Cowper, that the Statute of Frauds, / 20. 
which ſays, that" all Conveyances where Truſts and Confidences 


© ſhall ariſe or reſult by Fe ropes of Law, ſhall be as if that Aft 


247 of the atm after Debts and ** 40 is not a beneficial 


—__ that be Truſt for the Wife, but a refulting Truſt to the Heir. 2 2 fr 


fond ne 1712. Wych and Packington Fin, Abr. Tit. 4 . 3 


Debrs, u P. 
S 799. 


Talio b. Heir afer Deby paid. March 11, 1727, Kirrich ud reno * 


ef Ind Trufas 


8. Where it ety appears, upon the Evidence on both Sides, that 
the Conſideration Money paid on a Purchaſe, was the propet Money 
of A. (cho mentioned in the Conveyance 0 be paid by B.) in ſuch 
Caſe had it not been for the Statute of Frauds, this e. have made 
a reſulting Truſt; and B. after A.'s Death executing a Declaration of 
Truſt, this plainly took it out of the Statute, Per Lord Chan. 

Cowper, Trin. 1716. in the Caſe of Ambroſe and Ambroſe, 1 Will. 
Rep. 32 

0 2 agrees for a Leaſe for ninety-nine Years. | B. advances the 
Money, and the Leaſe is taken in 4.'s Name. This is a reſulting 
Truſt, and out of the Statute of Frauds, A. having by Letter acknow- 
ledged the Truſt. Feb. 12, 1717. 0 1 and O Nei, Vin. Ar. Tit. 

772%, (E) in a Note to Ca. 6. P. 4 

10. Deviſe of perſonal Eſtate Sy . of Debts and Legncies, 
and the Overplus to be diſpoſed as Teſtator ſhould by Codicil direct; 
and further deviſed Part, of his real, Eſtate to be ſold for Payment of 8 
particular Debts, and the Reſidue as he ſhould by Codicil direct; and 
by Codicil he dicects that the Overplus of ſuch real Eſtate ſhall go to 
his Executors for Performance of his Will, and then adds, I hope 1 
have made a ſufficient Proviſion for Performance of my Will ; and if 
there be any Overplus of my per/onal Eſtate after full Performance, I 
give it to F. S. Adjudged that the Surplus of ſuch real Eſtate hall 
go to F. S. and not reſult to the Heir. March 11, 1717. Tyrwith 
and Trottman, Vin. Abr. Tit. Truſt, (E) Ca. 20. P. 499. 

11. No Rule is more certain than that if a Man makes a Convey- 
ance in Truft tor ſuch Perſons, and ſuch Eſtates as_he ſhall appoint, 
and makes no Appointment, the reſulting Truſt muſt be to him and 
his Heirs. The 72ſt in Equity muſt follow the Rules of Law in the 
Caſe of an Uſe, and that it would be ſo in the Caſe of an Uſe is un- 
doubtedly true, and that was Sir Edward Cleer's Caſe in 6 Rep. Per 
Lord Chancellor, Hil. 4 Geo. 2. in the Caſe of Fitzgerald and Lord 
Fauconbridge, Fitz-Gibb. Rep. 223. 

12. If a Woman has a Power out of a Truſt Eſtate, notwithſtand- 
ing her Coverture, to limit 1500/. by Deed after her Deceaſe, and 
by Deed duly executed limits ſuch a Sum to a Truſtee, to be paid to 
A. B. at twenty-one or Marriage, and dies during the Infancy of A.B. 
as this ariſes from a Power which when executed draws the Money 
out of the Truſt as if it had never been compriſed in it, and Money 
is not in Law ſuppoſed to produce any Profit, there cannot be a 
reſulting Truſt of the Intereſt to the Huſband till the Day of Payment, 
but it ſhall be raiſed immediately after the Wife's Deceaſe. Munſell 
et al and Price, Trin. ꝙ Geo. 2. MS. Rep. 

13. Truſts ariſing by Operation of Law have been but of #wo Kinds, 2 * 
(Firſt) either where the Conveyance has been taken in the Name of Col tan 
one Man and the Purchaſe Money paid by another, or (Secondly) where wes a 
the Owner of an Eſtate has made a voluntary Conveyance e 


ration of Law 
made a Declaration of the Truſt with regard to one Part of the Eſtate, to ariſe in the 


and has been filent with regard to the other Part of it. Per Lord a. latter Caſe, 


Chancellor, Hil. 1740. in the Caſe of Lloyd and Spillitt, Barnard, nue = = 
Rep. in Chan. 388. 


declaring Part 
of the Truſt 
to be for another, and by ſaying nothing with regard to the other Part of it, thaws his Intention to be that the 
other was to have only one Part of the Truſt, and conſequently he bimſelf ought to have the Benefit of 
the other Part of it. Theſe have been the only two Inſtances of Truſts allowed of, to ariſe by Operation of 
Law, ſince the Statute of Frauds, unleſs there has been a plain or expreſs Fraud Where there has been a Fraud, 


in gaining a Conveyance from another, that may be a Reaſon for making the Grantee in that Conveyance tv be 
conſidered merely as a Truſtee. Per Lord Chancellor, ibid. 
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746 1 Truſt and Truſtees. 


C) What Ads of a Truſtee ſhall be a Beach 
Rats ui of Truſt, &. 


I. TERM (in a Marriage Settlement) was for raiſing 3000 J. for 

| Daughters Portions, with a Power to the Father, with Conſent 

of Truſtees, to revoke all the Uſes. The Wife died leaving a Daughter, 

who married without her Father's Conſent. On a Bill brought by 

the Daughter and her Huſband, for raiſing the 30007. it was inſiſted 

that it would be a Breach of Truſt in the Truſtees to join (with the 

Father) in a Revocation, But Lord Chan. Macclegſield thought it not 

only juſtifiable but commendable in the Truſtees, under ſome Circum- 

(a) As if the ſtances, to conſent to ſach Revocation (a). Hil. 1722. Rereſby and 
Daughter Newland, 2 Will. Rep. 93, 102. 5 in MOOT I lz 

— — to marry ſome unworthy Man, who ſhould uſe her in a moſt barbarous Manper, and ſhe ſhould 

afterwards die without Iſſue, upon which the Huſband ſhould ſue for the Portion; in this Cafe it would be 

very reaſonable for the Truſtees to join with the Father to revoke the Uſes. So if ſhe ſhould leave Chil- 


dren, the Truſtees might reaſonably conſent to a Revocation, in order to carry the Portion from ſuch Huſband 
to the Children. Per Lord Chancellor, ibid. 102. 


2. P. applied to A. a Broker, to help him to 8 50 J. upon 1200 /. 
South Sea Stock. A. procured the Money, and took a Transfer of the 
Stock to himſelf ; but P. gave a Bond for Payment of the Money 
borrowed to B. and alſo took a Defcazance from B. for the Stock ; 
and a few Days after the Stock was transferred, and before the Time 
of Redemption, A. ſold and transferred the Stock by Order of B. who 
proved inſolvent ; and the Plaintiff prayed by his Bill to have a Sati:- 
faction againſt A. for the Stock, upon Payment of Principal and Inte- 
reſt, A. having ſold the Stock and received the Money. Lord Cl an. 
Macclesfield held, that A. was a Truſtee for both Parties, and was 
guilty of a Breach of Truſt in ſelling the Stock before the Time expi- 
red for Redemption. Hil. 8 Geo. Philpot and Helbert et al, Vin. 
Ar. Tit. Truſt, (P) Ca. 10. P. 511. | 

3. FJ. S. buys a Copyhold Eſtate in the Name of A. who gave a 

Bond in 200 J. Penalty to ſurrender the Copyhold upon Requeſt to 

ſuch Perſon and Uſes as J. S. the Ceſtuy gue Truft, or his Executors 

or Adminiſtrators, ſhould direct. J. S. dies, and the Adminiftrator 

(5) It ſeems brings an A Tion on the Bond (5), and recovered the Penalty, and re- 

＋ Ava ceived it; and after brings a Bill againſt the Truſtee to compel a Sur- 

faced) that 4. render. Lord Chan. King thought it not reaſonable that he ſhould 

did not ſur- have both the 200 J. on the Bond and the Copyhold alſo, but that 

8 A. being a plain Truſtee, and continuing ſo until he has performed 

dition of the Truſt, muſt. account for the Profits to the Plaintiff, who has in 

the Bond. Equity a ſpecifick Right to the Land, but the 200 J. and Intereſt muſt 

be deducted, and A. to have an Allowance for the ſame. Mich. 1725. 
Meoorecroft and Dowding, 2 Will. Rep. 3 14. 

4. Truſtee, tho' he acts, not to be charged as a Mortgagee for 

what he had or might have received, but only for his actual Re- 

ceipts; for he might have moved for a Receiver. Nov. 17, 1725. 

Howard and Webſter, Select Caſes in Chan, 3. | - 

5. J. S. ſeiſed in Fee of Lands, deviſed the ſame to. Truſtees: B. 

C. and D. for five hundred Years, In Tru/t to pay Debts, and for a 

Charity. B. one of the Truſtees of the Term, and alſo Receiver ap- 

- Poihted by the Court, purchaſed the Reverſion of E. F.S.'s Heir at 

Feng and with Conſent of C. another Truſtee, cut down Timber 

worth 1800 IJ. (Note; The Term was net without Impeachment of 

2 Waſte.) 


—Traft and e 


Waſte.) Lord. Chan. King held this Conſent of C. to be a Breach of 
Truſt in him. Mich. 1726. Bays and Bird, 2 Will. Rep. 397. 

. 6. FJ. S. ſeiſed in Fee of Lands, in 1683 deviſed the ſame to A. 
and B. and their Heirs, to the Uſe of D. his Siſter for Life, Remainder . 1 
to A. and B. and their Heirs during the Life D. In Truſt to preſer ve appointed to 
contingent Remainders, Remainder to the Uje of the fi, &c. Sons of preſerve an 
D. in Tail Male ſucceſtvely, Remainder to the Uſe of E. M. in Fee. puniy, and 
Teſtator dying D. entered, and married C. Afterwards C. and D. for no other 
his Wife, and E. M. the Remainder Man in Fee, jorn in @ Feoffment' "pole, and 
to (New) Truſtees to the Uſe of C. and his Heirs, and covenant to levy of — 
a Fine to the (New) Truſtees to the ſame Uſes ; (and a Fine, as it ſeems, it. do a wilful 
tho' not ſtated in the Caſe) was accordingly levied. Afterwards A. 1 
and B. (the Truſtees for preſerving, &c. in the Will) by Leaſe and ſtroy it, how 
Releaſe convey the Lands to C. in Fee, D. being then enfient of a Son, an _—_— 
which was ſqon afterwards born, and named G. and D. had after- — th 
wards ſeveral other Children; ſubi.quent to which C. the Father Breach of 
deviſed all his Lands in general Words to ſaid G. for Life; Remain- + FA 
der to bis firſt, &c. Sons in Tail Male ſucceſſively, Remainder to his Court hold it 
(C.) the Teftator's ſecond Son by D. for Life, Remainder to his firſt, " 1 or 
&c. Sons in Tail Male ſucceſſively, and died, leaving ſeveral Sons. * 


D. alſo died. On a Bill by G. it was reſolved by Xing C. aſſiſted it would be 


by Lord Chief Juſtice Raymond and Chief Baron Reynolds, that the 2 _— 
joining of the Truſtees to deſtroy the contingent Remainders was the Truſtees 


a plain Breach of Truſt, and that tho' this had vt been before judi- in all the 


cially determined, yet it ſeemed to the Court in Common Senſe, ER” 


Reaſon and Juſtice, to be capable of no other Conſtruction. And England were 
all Parties were decreed to join in making ſuch an Eſtate to G. as he T 9036 ha 
would have. been intitled to under the Will of J. S. if theſe contin- 4 = 
gent Remainders had not been deſtroyed, i. e. an Eſtate in Tail Male, intruſted only 


Sc. Mich. 1732. Manſell and Manſell, 2 Will. Rep. 610, 619,—— 1. preſerve. 


Inde 
Caſes in Eg. Temp. Talbot 2 52, S. C. a 
| Eftate is li- 


mited to A. for Life, Remainder to bis fort, &c. Sons in Tail, tho' it be a plain Wrong and Tort in him 
to do any Act which will deſtroy thoſe contingent Remainders before the Birth of a Son, notwithſtanding 
his legal Power of doing ſo, yet as in this Caſe there is no Truſtee, there can be no Truſt, nor conſequently 
any Breach of Truſt, and therefore 7zhis Court can have no Conuzance of ſuch a Caſe, nor Handle for Relief, 
the Matter en purely to the Common Law. But to prevent this Inconvenience, has the Remedy of 
appointing Tru been invented, on Purpoſe to 4i/able the Tenant for Life from doing ſuch lbjury to bis 
flue, which is not a very old Invention. Per Lord Chan. Xing, aſſiſted ut ſupra. id. 612, 61 3. 


7. A. deviſes Lands to B. (his Siſter) and C. and their Heirs and 
Aſigus, Upon Truſt that until his Grandaughter D. ſhould marry or 
die, to receive the Profits, and thereout to pay her 1001. per Annum 
for her Maintenance; the Reſidue to pay Debts and Legacies ; after 
Payment thereof, In Truſt for the ſaid D. And upon further Truſt, 
that if ſbe married a Proteſtant of the Church of England, and ſbe be 
then twenty-one or upwards, or if under twenty-one, ſuch Marriage 
be with the Conſent of the ſaid B. then to convey the Premiſſes with 
all convenient Speed after ſuch Marriage to the Uje of the ſaid D. 
for Life ſans Waſte, voluntary Waſte in Houſes excepted, Remainder 
to her Huſband for Life, Remainder to the Iſſue of ber Body, with 
ſeveral Remainders over; and upon further Truſt, that if D. died 
unmarried, then to the Uſe of B. for Life, Remainder to the Sen 
of his other Grandaughter E. in Tail, Remainder to the Defendant 
C. Remaigder to his firft, &c. Sons, Remainder 1 A.'s right Heirs ; 
and upon farther Truſt, that if D. marry not according to the Will, 
then upon ſuch Marriage to convey to Truſtees as to one Moiety, to 
the Uſe of D. for Life, Remainder to Truſtees to preſerve, &c. Remainder 

to 
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aw 7. ruſt and Truſtees. 


to her firſt and every other Son, being a Proteſtant, with ſeveral Re- 
mainders over; and as to the other Moiety to the Son of faid E. in 
like Manner. A. dies. D. attains her Age of twenty-one; and abcut 
fix Years after, upon a Treaty of Marriage with F. (which was after- 
wards ſolemnized) applies to B. and C. for a Conveyance 70 berſelf for 
Life, Remainder fo her intended Huſband for Life, Remainder 10 the 
Iſſue of her Body. B. executes ſuch Conveyance, but C. refuſes. Lord 
Chancellor ſaid, that nothing was to veſt till after her marrying a Pro- 
teſtant, and therefore B. by conveying and enabling her to ſuffer a 
Recovery, which has been done accordingly, has done Wrong. Mich. 
1733. Lord Glenorchy and Boſwill, Caſes in Eq. Temp. Lord Talbot 


3 7 


(G) Acts of Truſtees and Ceſtui que Truſt as to 
deſtroying contingent Remainders, &c. 


| S. after Marriage made a voluntary Settlement of his Lands 79 
* himſelf for Life, Remainder to Truſtees to ſupport, &c. Remain- 
der to his firſt, &c. Son in Tail ſucceſſively, Remainder to himſelf in 
Fee; and contracting Debt, he afterwards makes a Conveyance of his 
Eſtate to other Truſtees for Payment of theſe Debts. The Creditors 
bring a Bill, and (inter alia) inſiſt that the Truſtees in the fiſt Set- 
tlement ſhould join in the Sale to deſtroy the contingent Remainders. 
And his Honour, upon ſhewing a Precedent of a like Decree, decieed 
that the Truſtees ſhould join to deſtroy the contingent Remainders, 
and be indemnified, it being at the Suit of Creditors, and for raiſing 
of Money fot the Payment of Debts, Trin. 1717. Baſſet and Clap- 

ham, 1 Will. Rep. 3 58. 8 
Note; It was 2. F. S. ſeiſed in Fee of Lands, deviſed the ſame to A. and B. 
alſo reſolved and their Heirs, In Truſt to the Uſe of D. his Siſier for Life, Remain- 
4 ne br der to A. and B. and their Heirs, In Truſt to preſerve, &c. during 
ment and Fine D. s Life, Remainder Zo the Uſe of the firſt, &c. Sons of D. in Tail 
by C. and D. Male ſucceſſively, Remainder % E. M. in Fee. D. married C. C. and 
— — D. and E. M. the Remainder Man in Fee, join in a Feoffment to 
contingent (new) Truſtees to the Uſe of C. and his H:irs, and covenant to levy 
Remainders a Pine (a) to the fame Truſtees and to the ſame Uſeg Afterwards 
2 * A. and B. (the Truſtees in the Will) by Leaſe and Releaſe conveyed 


did ſupport it; joined in the Leaſe and Releaſe to C. and his Heirs, this deſ{royed the 
but that their 


joining in the 
Leaſe and Rep. 610, 612. 


Releaſe was | 
a plain Breach of Truſt. Bid. — As to the Breach of Truſt, wide P. 747. Ca. 6. 


() Which as it ſeems, ho not mentioned in the State of the Caſe, was accordingly levied. 


ch Caſes 


Truſt and Truſtees. 


(EH) Cafes: relating to Ceftui que Truſt; — And zn ne 
in what Cafes Equity will decree ſtees cg, | 
to join in a Recoverp, &c. with Ceſtui que Trof tall & 
Truſt. nne nt ofthe 

ing, if he 


be to have it, to all Tntents, but to forfeit. Per Wright Lord Keep. Hil. 1704. in Cofu Attorny General at 
the relation of Hinalq verſus Suaell et al, Prec. in Chan. 215. 


1. INa Marriage Settlement the Haſband wds made waar” 2 * 2 Will. Rep. 
nine Tears, if be ſhould ſo long live, Remainder 70 Truſtees Au-; ; 2 
ring bis Life, Remainder to the firſt, &c. Son of that Marriage in cited arg (a); 
Tail Male ſucceſſively, Remainder to the firſt, &c. Son of any N 
Marriage, Remainder over. A Son is born and of Age, and the Wife Mts. 152 
is dead, The Truſt for preſerving contingent Remainders deſcends tos. C cited 
an Infant; if for the Benefit of the Family, Equity will, depree — na 
Infant Truſtee to join in a Recovery, in order to make a new Marriage, Maxjll. 
Settlement. Trin. 1719. Vinnington and Foley, 2 Will. Rep. 536; ( of F. 
2. Ceſtui que Truſt in Tail under a Deviſe of Lands, charged with g 

Annuities, brings a Bill againſt the Truſtees, to the Intent they ſhould 
join in a Recovery. This is not proper, but it is proper to pray, that 

the Truſtees may convey the Premiſſes to Ceſtui que Truſt in Tail, who 

may then ſuffer a Recovery; tho if the Truſtees are alſo Truſtees for 

an Annuity ſubſiſting, they are. not compellable to part with the legal 

Eſtate out of them to the Cæſtui gue Truft in Tail. Eaſt. 172 3. Car- 

teret and Carteret, 2 Will. Rep. 132, 144. | 

3. JS. makes his Will, and appoints B. Executor, and orders 

certain Money to be laid out on Land Security for the Benefit of C. 

The Executor calls in the Money, and therewith purchaſes Lands, 
which, he ſays, was done in Purſuance of the Will. B. dies, not 

leaving Aſſets to pay his own Debts, The Lands thus purchaſed ſhall 

be for the Uſe of C. At the Rolls, Trin. 11 Geb. 1. Anon. Select Caſes 


in Cban. . 


4. On Nlarriage, Lands are limited to the Uſe of A. for ninety-nine Self cas 


are, if be ſbould ſo long live, Remainder 7o B. and other Truſtees (of i Chan, 77, 
. M f *K a . A ; | ownſend and 

which B. was the Survivor) and their Heirs during A.'s Life, to pre- 1winn, S. C. 

ſerve, &c, Remainder to A.'s Wife for Life, Remainder 7o the firſt, lays, Lord 


ancellor 


&c. Sons of the Marriage in Tail Male ſucceſſively, Remainders over. gd that he 


The Wife dies, leaving Iſſue of the Marriage only two Sons, C. and D. would not 
A. having mortgaged the Premiſſes, he and his Son C. (C. being then take zwa che 


of Age) covenant to ſuffer a Recovery, and to procure B. the ſurviving Niang tee 
Truſtee to join therein, but B. refuſing to join in making a Tenant but leſt the 


Truſtee to do 


to the Praecipe, the Mortga ayed a ſpecifick Performance of the ore *. 
Covenant, 7 that B. wie jon in ſuffering the Recovery. B. by * me 
Anſwer ſubmits *to the Court, but D. the younger Son refuſing to 
conſent, Lord Chan. King faid that then he would not decree the 
Truſtee to join, for that he would not take away any Man's Right. 

So diſmiſſed the Bill as to B. and D. with Coſts, but decreed A. and 

C. ſpecifically to perform the Covenant, Mich, 1726. Townſend and 
Lawſon, 2 Will. Rep. 379. | 


Vo. II. 1 CAP. 


R 4 vs 4 B \\ N * 


Edward the Eighth by a Pari in Truſt for Charitable Uſes, 


"$5 NDS of. 8/. ter Annum porchaked in the fifth Year of 
were improved by Building to 4 50 J. per Annum. And the 


Truſtees, by Order of the Yeftry, for 1000“. paid for the Uſe of the 


Pariſh, make this Eſtate a Security for 100 J. per Annum Annuity to 
A. for her Life. The Pariſhioners brought a Bill to ſet aſide this 
Deed of Annuity, as being in Breach of the: Charity; and ſo already 
decreed by the Cymmiſivners of Charitable Ujes, and by them ſet aſide. 

Lord Keep. Wright ſeemed clear to diſmiſs the Bill; Fur che Plaintiff 
ſubmitting to pay the Arrears and growing Paymanu, it was ſo de- 

creed, and Coſts ſpared. Tin. 1703. Attorney General at the relation 
of the Pariſbioners o St, en Deans and Lady Fane et 4; Pret. 

in Chan, 22 5. 


2. The Planar Houſe being ſo near the Church- that the Five. 
o'Clock Bell rung in the Morning diſturbing” her; the came to an 
Agreement in Writing with the Churchwardens and Iababitants at 


a Veftry, that ſhe would erect a Cupolo and Clock at the Church, 


and in Conſideration thereof the Five o'Clock Bell was not to de 


rung in the Morning. This is a good Agreement, and decreed to be 

(=) Vide P. binding in Equity * HU 1721. Martin oy Nutkin et al %. 2 Will. 
. Rep. 266, ol vil 
W 3. At a Veſiry it was agreed: to build a Pariſh Workhouſe, arid do 
ſaid he did not lay out 300 J. in building the ſame; which was to be borrowed } ; and- 
ſee why the it was agreed that whoever' was bound for the 300 J., ſhould be in- 


Court might demnified by the Pariſh. And by another Veſtry Order. this Order 


not as well 


compel thoſe was confirmed, and both Ordets were ſigned by the Vicat, and ſe- 
"RT veral Inhabitints of the Pariſh. The 300 J. was borrowed of J. S. 
the 1 - dg and A. together with B. (who died inſolvent) gave a Bond for 
order Tenants the Payment thereof, with Intereſt, An Order of Very was made 
tho'not for raiſing the Money, but upon Appeal to the Quarter-Seffions by 


1 ſome new Pariſhioners, the Order was quaſhed. The 300 J. not 


— being paid, J. S. put the Bond in Suit againſt A. who paid it, and 
(in the prin- brought a Bill againſt ſuch of the Inhabitants as were living, and againſt 
cipal Caſe) the preſent Vicar, Churchwardens and Overſeers, - to be relieved. His 
having put Honour decreed. him his Principal, Intereſt and Coſts, at Law and in 


4 their this Court, and that the Vicar, Fe. do call a Veſtry to make a Rate- 


Coſts were for the Payment thereof; and if any'ofithe Inhabitants refuſe paying 


NT the Rate, A. to be at Liberty to apply to the Court. Trin, 171. 


ſame Rate; Blackbourn and Webſter et al, 2 Will. Rep. 6 3 200 


but his Honour | 
did, that if thoſe who had appealed to. the Quanter-Selſion had been before the Count, they ſhould have paid 


all the Coſts, bid. 634. 0 ö 
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Villitoꝛs. 


ING Eduard the Sixth founded a School, and endowed. it, Gab. N 
. L409 : 7.178. 8. C. 
and by Letters Patent appointed perpetual Governors thereof, by the Name 
who were thereby enabled to make Laws and Ordinances for A 7% Caſe 


the better Government of the ſaid School, but by the Patent no 1 
expreſs Viſitors were appointed, and the legal Eſtate of the Endow- Lord Chief 


ment was veſted in theſe Governors. Afterwards a Commiſſion. iſſued t _ 
(a) to inſpect the Management of the Governors. And it was reſol- at large — 
ved by King C. aſſiſted by Lord Chief. Juſtice Eyre, and Gilbert Chief 3 _— 
Baron, that the, Commiſſion. to viſit, Cc. was good. Hil. 1725. 8. C 


1. 


— ‚ * : . 5 " 8. Co mom _— 
Eden and Foſter, 2 Will. Rep. 325. {7 92418 PUR. Rep. 
it Was laid down (per Cur”) Firſt; As a Rule, that where the King is Founder, in that Cafe his Majeſty and 
bis Sugceſſors are Viſitors ; but where a. private'Perſon is Founder, there fach private Perſon and his Heirs, are, 
by Implication of Law, Viſitors, ——Secondly, That tho this viſitgrial. Power, did, reſult. to the Founder and 
his Heirs, yet the Founder might veſt or ſubſtitute ſuch viſitorial Right in any other Perſon, or his Heirs. 
Thirdly, The Court conceived in to be nnneaſonable, and- of miſchievous Conſequence, that here Governors 
are appointed, theſe, by Conſtruction of Law, and without any, more, ſhould be Viſitors, and ſhould have an 
abſolute Power, and remain exempt from being viſited them elycs. And therefore, Fourthly, That in 
thoſe Caſes where the Governors or Vifitors are ſaid not to be 'accountablt, it muſt be intended where they have 
the Power of Government only, and not where they haye the /egal Eſtate (o), and are intruſted with the Re- 
ceipt of the Rents and Profits, (as in the preſent Caſe); for it would be of the moſt pernicious Conſequence 
imäginable that any Perſon intruſted with th Receipt of Rents and Profits, and eſpecially for a Charity, tho' they 
miſapply never fo much theſe Rent, Ec. ſhbuld yet be unaccountable)for their Receipts 3 this would be ſuch a 
2 Privile e as might of itſelf be a Temptation to a Breach of Tru —-—Fifthly, That the Word [Governor] did 
not of itſelf imply Viſitor; and to make ſuch a Conſtruction of the Word againſt the common and natural Mean- 
ing of it, and when ſuch a ſtrained Conſtruction could not be for the Benefit, but rather to the great Prejudice 
of the Charity, would be very , unreaſonable; beſides, it, would be making the King's Charter operate to a 
double Intent, which ought not to be. Sixthly, That the Power given to theſe Commiſſioners far the making 
of By-Laws, muſt be intended for' the better regulating and preſerying the Jes, given, and not for the 
pervertiog or overturning of chem z and if the Letters of Commiſſion {or Letters Patent] gave any arger Power, 
%% wag obſerved with regard to the Powers given þy the (prot Com. 
miſſion that they did not differ from ſeyeral Precedents of the like Nature, as in the Caſes of Wintourne, Bafing- 
flake and Plymouth Schools, in all! which Governors were appointed, but yet theſe Schools are, and have been 
vided. © hid. 13264 337, l 41. 40 49 | (a). 28 Nov. g Geo. 1. wide Gilb. Rep. 179. 
% Vide Duke's Charitable Uſes 68. cap. 6: the Caſe of The Hoſpital of Sutton Coldfield, and the like Determi- 
nation in the Caſe of Hyzbutw and Pydwers, ver, The Mayor and Corporation of Morpeth. Ibid. 69. And which 
che Chancellor and Chief Baron cited on this Occaſich, and affirmed to be Law. Vid 2 Will. Rep. 326. 
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Voluntary Conveyances. 
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1. Sold to C. an Eſtate which he claimed as Heir to his Father 
„ by Virtue of a Matriage Settlement upon the Marriage of his 
Father with M. his Mother-in-Law, being the Lands of ſaid 
M.—B. as Heir under that Settlement brought a Bill to diſcover the 
Title of T. and C. and alſo to compel the ſurviving Truſtee in a former 


Settlement 
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Ve oluntary Conveyances. 


————— —— — — __—— , 
Settlement in the Family, to convey to B. as Heir under the Settle- 


ul 


— — al 


S371 L — 


ment. Cowper C. declared he would not decree the Truſtee to convey 
the legal Eflate to abe Celiui que Truſt. to com 1 him 97 ſuffer the 
Ceſtui que Tr ruſt t t an = Name again becauſe 
he was a Porchat 4 ith otice of former Settlement; and the 
Ceſtui que Truſt was a Volunteer, and Wo i it was a conſtant Rule in 
Equity never to aid any Þ a voluntary Settlement 


againſt a fair Purchaſer wi Nothce > Caſe of a Difleifor (as 
it now appeared that it was) who conveys away the Lands upon a 


valuable Conſideration, this Court will e compel the ente to 
Fonvey tlie legal Eſtate to the Cui * Libr off 2 enable bim to 
recover the Poſſeſſion at Law a . — & Pur a 


ſer, but the Pulte 
may do it himſelf if he thinks br ; but” this Court will not compel 


bim to it. Tho' Sir ' Fo/op * Jekyll and Mr. Vernon infiſted ſtrongly 
By * it, and ſaidꝭ the Pe on of the Truſtee was the Poſſeffion of the 


Cui que Tyuſl, and that it ou a orgs of Tryſt if the Truſtee 
not to con at any * Tithe to the > Trp u pon Requeſt, | 
But in this L994 Chancellor decreed 1 4; ad account for 
the Profits of the Eſtate from bis Entry to the Time of the Convey- 
ance to C. for he was a Diſſeiſor, tho F. had two Verdicts for him in 
Ejectment, but this old; Settlement was diſcovered after thoſe Trials. 
10 1 Geo. Turner: and Buco et ar, ef erontra,' ad Tit. Vo- 
luitury Cp ances)" P. 21. Ca. 7 B e . 

2. B. and C. two HRrothers. Lands are ooveyed b. C. and bis Heirs, 
Ia Truſt for J. S. a Stranger," for Li ite, Remaindet 7 B. in Tail,” Re- 
mainder to C. in Fee. During the Life of I. S. (the Tenant for Life) 
C in Conſideration of js conveys the Reverſion to B. and his Heirs 


in Fee. B. ſuppoſigg ! e had 10 abſolute Fee'. in. him, devifes the 


Tands to his Executars ta. be ſold: for Payment of Debts and Legacies, 
and makes his Brother C. and another Perſon Executors, and dies 


Without Tflbe. ' C. ſells the Lands to the Defendant, who had Notice 
of all theſe: Tranſactions,” &c. The Queſtion Was, If the Defendant, 


being a Purchaſer for a valuable Conſideration, thould avoid the Con- 
' Veyance from C. to B. of the Reverſion in Fee (being voluntary) it 
being, at the Time of the Conveyance, a dry Reverſion in Fee 


expectant upon an Eſtate- tail, and of no Conſideration in the Eye of 
the Law. Cowper C. was of Opinion, that the Conveyance of the 
Reverſion in Fee from C. to B. cannot be avoided as fraudulent by a 
fubſequent Purchaſer, becauſe, at the Time of the Conveyance, it 
was of no Value, being barrable by the Tenant, in Tail by a Reco- 
very, with Conſent of the Tenant for Life ; yet he granted a Trial at 
Law, upon the Importunity of Counſel.” Fin. 2 Geo. Buckley and 
Arnold, Vin. Ar. Tit. Voluntary 6 en 
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I, Seiſed in Fee of Blackacre and Whiteacre, had two. Siſters And as to 


E. and Rand had B. a Son by. a former Wife, and on his What had been 


Marriage with M. a ſccond Wife, he conveyed the whole to 2 50 


W. R. and W. S. and their Heits tg the Uſes following, (viz.) Blackacre h Operation 


to A. bimſelf for ninety-nine Nars, if be fo long live, and after the Ex- — — 
piration to the Uſe of the ſaid M. = a Fointure, and after her Death hy 4 La, 


to the Uſe of the Heirs Male of the Body of the ſaid A. Remainder 70 ſald. chat to 


A.'s right Heirs; and as to Whiteacre to the Uſe of A. for ninety-nine 8 


Years, if, &c. and after to the Truſtees and their Executors for two plication was 


hundred Years, In Truſt fo raife Portions for his Children by M. Re- a Myſtery it 


ud * * y La . 
mainder to the Heirs Male of the Body of A. Remainder to his right he did = 


Heirs. The Marriage took Etlect, and after A. died, leaving B. his Son nodechend, , i 
by his fit Wife, and H. and I. Daughters by M. his ſecond Wife. M. have decreed I 
entered into Blackacre, B. entered into Whiteacre, and cauſed Part Whireacre | 


of the Rents to be paid to the Truſtees towards raiſing Portions pur- e ide Siſters. 1 


: : of B. But 
ſuant to the Settlement, and granted Leaſes, &c. and died without upon the Im- 


ä 
Iſſue in M.'s Life. Afterwards M. died. IIis Honour was of Opinion 22 of | i 
that the Limitation of Whiteacre was void. Mich. 8 & 11 Ann. gang, Countet [4 
Rawley and Holland, Vin. Abr. Tit. Ves, (F) Ca. 11. P. 189. a Caſe wy 1 
e ſtated and ſent 1 
to the Judges of C. B. who certified Now. 26, 1712, That as to Blaclacre nothing but a Reverfion expectant iþ 


en M.'s Eſtate for Life deſcended to B. fo that by her enjoying the Land, and ſurviving B. there was no fo/r/fo 
fratris to exclude H. and J. the Siſters by the ſecond Venter, from inheriting as Heirs to 4. their Father; but 
as to Whiteacre they held the Limitation to the Heirs Male of the Body of A. cid, no Freehold being limited to an 10 
Perſon precedent to that Eftate ; and that mn» Eftate , Frecheld could reſult to A. for his Life by Implication, becauſe ky 
another Eſtate, viz. for ninety nine Years, if, &c. was expreſly limited to him, which would be inconſiſtent N 
with a Frechold in him by Implication ; and that a Freehold cither expreſſid or implied was neceſſary to ſupport ſuch 

Limitation, aud conſequently the Freehold and Inheritance in Fee ſimple of //þiteacre deſcended to B. expectant 


only on a Term for Years to the Truſtees of which there was ſuch a paſſeſſo fratris as intitles E. apd F. the 2 
Plaintiffs Aunts, and Heirs of the Whole Blood to B. the Son, to that Land. Ilia. 
0 


2. A Conveyance was to ſuch Uſes as ſhall be by Will di- 
reed. The Ulcs declared by the Will was, hat the Truſtees (hall i 
convey to the Uſe of A. "till B. comes of Age, or be married, and after 1 
fuch Age or Marriage, one Moiety to A. for Life; and if B. ſhall 4 
die during bis Minority, then all the Eſtate to A. but if B. ſhall attain | ö 
ſuch Age, or marry, then one Moiety in Poſſeſſion and the Reverſion 
of the other to B. and his Heirs, The Queſtion was, Whether this be 
an Uſe executed by the Statute? And it was ſent to the Judges for 
their Opinion. Feb. 9, 1727. Rich and Beaumond, Vin. Abr. Tit. 
„. (A. 8.) Co. 49. F. 377- | 

3. A. by voluntary Deed covenants with B. and C. (Strangers) f Ia this Caſe. 


fland ſeiſed to the Uſe of himſelf for Life, Remainder to the Uſe of B. the the 
and C. during the Life of E. the Daughter of A. (his Heir at Law) Plaintiff, That 


Upon Truſt to apply the Profits, . &c. for the Benefit of E. and after here may be 


; | : Di 

her Death to B. and C. and their Heirs during the Life of the eldeſt 4 1 5 

Son of E. Upon Truſt 7o raiſe Portions for younger Children, and then to Elate, Truft 

convey to the eldeſt Son, &c. with Remainders over, Fc. Objekted, That 7 221 

the Plaintiff who claimed as the eldeſt Son of E. can have no Benefit ted for abe 
Benefit of th 

Blood and Family of the Covenanter, and where for collateral or other Purpoſes, as was Lord 2 — 


Truſt Term there bring for Payment of Debts, &c. but here the Traſt i, fer the Ben: fit of the Bload of the C- 


venantor, viz. his Grandſon, &c. Sed non allocatur. Ibid. 


Vor. II. 9 F under 


Fe 
La 8 9 _— — 


under this Settlement, for that the Truſtees being Strangers to the Conjj- 

deration of Blood, no Uſe thereby ariſes to them, according to the Lord 
Pagett's Caſe; and Lord Ghancellor was of the ſame Opinion. ' Bill 
diſmiſſed. ' Mich. 4 Geg. 2, Nugent and Hancocꝶ Vin. Ar. Tit. Uſes, 
(H) Ca. 13. P. 196. 
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determinable | 
in the Court 


of Chancery. Gilb. Rep. in Eg. 172, 173. At Common Law, before the Stat. 32 Hen. 8. ©: 46. by which 
the Court of Ward: and Liveries was erected, the Lord Chancellor was the ſole Judge of Warghips ; but with this 
Difference, that where they were /ucrative to the Crown, there the Lerd Treoſurer ated, who had a concurrent 
Juriſdiction with the Chancellor; but where V araſbips were not lucrative to the Crown, but only for the Benefit of 
the Ward, there the Chancellor alone had the Diſpoſition and Management of the Ward ; therefore, as the Law 
now ſtands, the Onera feudorum being extinct, and the Court of Wards aboliſhed, and all the % Tenure: being 
turned into free and common Socage, all M araſbips which are beneficial for the Yards muſt return to this Court 
as to their original Fountain. Per Wet C. in Ireland, Eaft. 11 Geo. in the Caſe of Morgan and Dillon, 
2 Mod. Cafes in Law and Eg. 139. Since the Statute, which took away the Court of Wards, the Juriſ- 
diction of Ward/ip returns to the Court of Chancery; and it appears by the Regiſter 21 6. 198. that a Writ 
may iſſue out of this Court to remove the Guardian of an Infant, and to put another in his Stead. Per Lords 


Commiſſieners, Hil. 1722. in Caſu Eyre and Counteſs of Shafiſbury, 2 Will. Rep. 119. 


(A) Caſes relating to Wards, FY 
3 Will. Rep. 5 \ 
117, cited 
arg and ſays, 


N Infant was inveigled from B. her Guardian and married 
to W. Tho' the Infant was not taken from a Guardian aſ- 
1 ſigned by the Court, yet both W. and the Parſon and the 
long in Cu- Agents were all committed by the Maſter of the Rolls. And the 
1 4 Ae Order was afterwards confirmed by Lord Chan. Harcourt, Cited by 
Low Chan. Lord Commiſſioner Fekyll, 2 Will. Rep. 112.-—This was the Caſe of 
Talbet, Mick, Hannes v. Waugh, 22 May 12 Ann. Vide ibid. in the Margin. 
1734.inLo | | | | 
Raymond's Caſe, and ſays, that all the Parties were committed, it being held a Contempt of the Court to marry 2 
Ward of the Court without its Direction. Vide Caſes in Eg. Temp. Lord Talbot 59.—And the ſame would have been 
done in the Caſe of Hughes and Science et al, Hil. Vac. 1740. but that it did 20 appear in that Cauſe that 
Williams the Clergyman, who married the Infant to Science was at all a Party to the Contrivance, and ſo had not 


incurred the Cenſure of the Court; whereas had he been privy thereto, the Licence would ot have protected 
him. Vin. Abr. Tit. Guardian, P. 205. Note to Ca. z. f 


But in this 2. Where the Cuſtody of an Infant Heir is committed, the Courſe 
Caſe * Com- is for the Committee to enter into a Recognizance with 74wwo Sureties, 
Perſon of © not to ſuffer the Infant to marry without Conſent of the Court. Eaſt, 
| good Eſtate, 1721, in Dr. Davis's Cafe, 1 Will. Rep. 698. 

the Court or- | 
dered his own Angle Recognizance to be taken. And upon the Doctor's Petition to alter the Form of the 
Recognizance, becauſe as the Form is, an honeſt Committee without any Default in him might forfeit his Recog- 
nizance and be undone by a raſh Infant's ſtealing a Marriage, Lord Chan. Parker conſented, tho' he ſaid he 
would be very tender of altering the ſettled Forms of the Court to ſatisfy a capricious Humour ; but that this 
Caſe differing in it's Circumſtances from the common one, his Leraſbip directed the Form of the Recognizance to 
be thus, wiz. © That the Infant ſhall not be married without Leave of the Court, by the Conſent, Privity or 
« . Connivance of the Committee; and his Lord/bip ſaid he had before made the like Alteration in the Form of 
the Recognizance in Favour of Mr. Lacy, to whom he had lately committed an Infant Heireſs. Lid. 699. 


2 . having married a young Lady without the Privity of 
Lord Chan- A. the Committee, to whom ſhe had been committed by Order of 


cellor made Court, Parker C, held that this Offence or Contempt ending only in 


the like De- ; hs 24 
termination the Puniſhment of the Party offending, and not in relieving or re- 
. — | | dreſſing 
and KM fiir, 


where a young Girl of great Fortune was committed to the Care of a Tradeſman in London, a Linen Draper, 
after which a younger Son of the Committee married her, and a Woman who had been one of the moſt active 
Indraments 


* W 


— a an — 
dreſſing the Proſecutor, was pardoned by the general Act of Pardon 

7 Geo. i cap. 2077,23. mkde after wards, tho“ with an Exception REI. 
<< of all Contempts and Offences: for which any Proſecution was then about this 
eldepending, and which had been proſecuted at the Charge of any Marriage 

« private Perfon or Perſons,” Eaſt. 172 1. Phipps and Earl of An- wrote 
Fleſea, 1 Will. Rep, G 6. | and near her 
Hearing of the Com laint was put off until he was delivered, and in the mean Time came out ari AR of brat 
Pardon, which was held to extend to this Offente. 8. P. determined in Dr: Teldon's Caſe in the Affair of the 
Infant Duke» of Breauford's going from his, Committees. : dl. WAP 73; 

755210 eat for hag Il nen 5 236 of wid $4 et hel iti 

4. If there be only, an Apprehenſion that the Infant will be mar- 8 
ried unequally, either by the Guardian, or by his Neglect, a Court of Tafant Heir 


Equity will interpoſe, and ſend for the Infant, and commit him to the was but ſeven- 
Cuſtody. of a, proper Perſon, or, Relation, in order to prevent ſuch n se 
Danger; per Lords Commiſſinngrs, in the Caſe of Eyre and Counteſs. of contract Ma- 
Sbaftſbury, Hili ag. and their Lepdſhipg ſaid it was ſo done by Lord ivory, tho? 
Chan. Harcourt in the Caſe of the Infant Lady Catherine Annefley. —— — ths 
And per Lord Macclesfield in Mr, Vernon's Caſe, 2 Will. Rep, 112. | Inequality of 


Fortune of 


Family, yet upon Applicatioh the Court of Chancery aſſiſted the Teſtamentary Guaidian to prevent the Mars 


riage, as improper by reaſon: of; tie Age. Michi 17:34: Lord Raymond's Caſe. Vide Caſes Temp. Lord Talbot = 
——Anditho' x Marriage. be, to one of eng Degree and Fortune, yet the Marriage being without Conſent 
of the Guardian, this conſtitutes the Offence, and the Equality of Degree, &c. can at moſt tend but to exte- 
nuate. Per Lords Commiſſioners, in the Caſe bf Eyre (Juſtice) and The Countsſs of Shaftſbury, Hil. 1722. 2 Will, 
Rep. 114.—8. C. cited per Lord Jallot, in Lori Raymond's Caſe, Mich, 1734. Vide Caſes in Eg. Temp. Talbot 
58. S. C. cited per Cur', 20 Mar. 1740. in the Caſe of Hughes and Science er al', and that the — 
being by Contrivance of the Infant's Mother pending a Suit in Chancery, the Court committed the Parties to 

Contrivance, and ordered a Sequeſtration againſt the Lady Shaft/bury. Vin. Abr. Tit. [Guardian and] Ward, 
P. 205. in a Note. to Ca. 34 13 NA Tt: 4 OUT” i hk. 2 240 „ Tor s 72 


5. Marriage of the Ward without Conſent of the Guardian, is a Cites 2 l., 
Raviſhment of the Ward. Per Lords Commiſſioners, in the Caſe of — pg 
Eyre and Counteſs of Sbafiſbury, Hil, 1722. 2 Will. Rep. 110. 2 e, 
Raviſhment by Marriage, the Ward cannot be reſtored to ſuch Condition 28 he was in before, it — 
impoſſible by the Wrong of the Raviſher. Per Lordi Commiffioners, ibis. 1 


6. Tho' the Infant himſelf cannot bring Account againſt his Guar- 
dian 'till of Age, yet a third Perſon may bring a Bill for an Account 
againſt the Guardian, even during the Minority. Per Lords Com- 
miſſioners, in the Cale of Eyre and Counteſs of Shaftſbury, Hil. 1722, 
2 Will. Rep. 119, 120. . | N . 

7. A Perſon having married an Infant, (and as it ſeems a Ward 
under Care of the Court) was committed, and the Commitment fol- 
lowed by an Act of Parliament to diſſolve the Marriage. Hil. 1722. 
cited per Lords Commiſſioners as done in Lord Somers's Time in the 
Caſe of Goodwin and Mrs. Knight, 2 Will. Rep. 112. 3 

8. Tho an Order of Chancery has no Words prohibiting the mar- 

e rymg an Infant without Conſent of the Guardian, yet ſuch Prohibi- 
tion is implied, and ſo are theſe Words, © That no Perſon ſhall take 
* away or raviſh a Ward from the Guardian; and ſuch negative 
Words are never inſerted in the Order. Per Lords Commiſſioners, Hil. 
1722. in the Caſe of Eyre and Counteſs of Shaftſbury, 2 Will. Rep. 113. 

9. The, Lords Selkirk, and Orkney, Guardians of the Infant Duke 
of Hamilton, petitioned: againſt the Dutcheſs of Hamilton for taking 
away the Infant Duke out of their Cuſtody, and their Complaint 
was received ; upon which the Court would have proceeded againſt 
the Mother, but the Guardians could not make out their Right of. 

Guardianſhip, by reaſon of ſome Defect in the Inſtrument under which 
they claimed. Cited per Lords Commiſſioners, Hil. 1722, 2 Vill. Rep. 
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10. A Teſtamentary Guardian of an Infant Girl of about nine Years 
Aland three Months old takes her from à Boarding School and marties 
ber to his on Son, an Apprentice to a Frrule Maker, and who had 
no Eſtate. Ring C. on Motion ordeted this Guardian to bring the 
Infant into Court, and that he and his Son attend, which they did, 
and then his Lordſbip committed her to the other Guardian appointed 
by the Will, ordering an Information to be brought by the Attorney 
General againſt this An] Guardian, and the Guardian to be bound 
over with Sureties to be taken by the -Mafer, to anſwet ſuch Infor- 
mation; but held this to be no Contempt, the Ward not being under 
the immediate Care of the Court! Mich. 1529. Goodall and Harris, 

2 'Will. Rep. 561. i e e 7 F 313 yQ 32ND! ,\ | 


- 
8 


— 


11. Three Perſons being appointed Guardians by ber Father's Will 
of a young Woman, one of chem gets her (he being nine Vears old) 
„married to his own! Son, ' whe''wed ſeventeen It Was moved for an 
Dumine Replegiando aguinſt the Father and Sen; that they\ſhonld\ ſtand 
committed, and for an InjuhRion ite their fectiving the Rents of her 
Eſtate. Lord Chan. King thought every Part of. che Motion reaſon- 
ulI g: 2050 able, but as to the fit {t; Par t ordered. a ſpeedicr, Way: by bringing ber 
Body into Court by a Time certain, by an Order to pe made on the 
..., .. ._. ; Defendants for that Pufpoſe. Mipheg Geertz: hen, Fitz- Gibb. Rep. lob. 
And this (as, 12. Where an Infant is Defeo lot, che ryice'of. the Subpena, to 
A hear Judgment muſt be on the Guardian, and not on the Infant. 
above four- Mich. 1731. Taylor and Atꝛood, 2 Ill. Rep. 643. 1 
beer io lücle of twenty-one ; and the ſerving of the Infant is not good, for nan conflar,. but the Infant might ba 
in his Cradle; or ſhould it appear by the Bill that he is near twenty-one, yet, being not able to defend himſclf, 
the Service mutt be on the Perſon appointed by the Dom to defend him, Ibid. 


2702 


? * * : - 
| * 1 1171. 


13. Marrying an Infant a Ward of the Court is a Contempt, tho 

the Parties concerned in ſuch Marriage had no Notice that the Infant 
woas a Ward of the Court. Trin, 1731. Herbert's Caſe, 3 Will. Rep. 116. 
In this Caſe, 14. A. poſſeſſed of a confiderable perfonal Eſtate, died inteſtate, 
an Exception leaving M. his Wife, and B, a Daughter an Infant, his only Child, 
being taken . the Mother died, leaving J S. her Executor and Truſtee for B. her 


that Here | 
no Lis penden;, Infant Daughter, who at M.'s Death was under the Cate of J. S. his 


ma wer Wife, who kept a Boarding School, The Wife of J. S. died, and 
the fate was afterwards a Bill by H. an Uncle of B. was filed againſt J. S. for an 
over. ruled; Account of B.'s Eſtate, ſuggeſting that he had waſted it, but F. S. not 
and held that putting in his Anſwer, an Attachment iſſued, and then J. S. and W. R. 


an Infant is 1 9Þ- pen | | 
always conſi- who was his Counſel, and a juſtice of the Peace, went to Doctors 


dered under - Commons, where V. R. procured himſelf to be admitted Guardian to 


2 1 conſent to the Marriage of B. to J, S. and a Licence was granted and 


a Suit be de. a Marriage had, B. being ſixteen Years old, and F. S. ſixty. H. peti- 
3 and tioned againft F. §. for marrying B. after Suit commenced in this Court, 
ſuch Bil Without Leave of the Court, and againſt V. R. as Party, and that they 


filed, tie a ſtand committed. Ordered, That J. S. and V. R. ſtand committed 


mm to the Fleet, and not to have the Benefit of the Rules; and that V. R. 


fant without be removed from being Juſtice of the Peace; and (to the End that the 


- Conſent 'Eftate.of the Infant be ſecured, in order to make 'a Settlement on, or 
and in ths Aa Proviſion for her) that 7 S. be reſtrained from aliening, transferring 
Caſe there or tranſpoſing any Part of the real or perſonal Eſtate of the Infant, or 
+; ry from receiving any Part thereof, without Leave of the Court, 'till 


but an Attach- further Order; and that J. S. do bring before the Court all Mortga- 
ment =_ for ges, Bonds and other Securities belonging to the Eftate of the Infant, 
e Bi upon Oath, ſubject to the further Order of the Court. 20 March 
| 1740. Hughes and Science, Mitchel et ef, Vin, Ar. Tit. Guardian 


and Ward, (D. c.) P. 203. 15. The 


2 1 at. att. ACE = 


Waſte. 


15. The Pendency of a Bill in Chancery relating to an Infant's 
Eſtate is Notice to all the World of the Infant's being a Ward of this 
Court, ſo as to make Perſons concerned in the Marriage of ſuch Ward, 
without Leave of the Court, guilty of 'a Contempt, tho' they had not 
any actual Knowledge of her being ſuch a Ward. April 6, 1741, 
Moor and Moor, Barnard, Rep. in Chan. 479. 
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bY 5 r 4 78 | a) The Clauſ. 
Waſte (a) . of ub bn 
| peachment of 


| | 95 M afte, never 
was extended to allow the very Deſtruction of the Eſtate itſelf, but only to excuſe for permiſiue Waſte ; and theres 
fore ſuch a Clauſe would not give Leave to fell and cut down 'Frees ornamental or ſpeltering of an Houſe, much leſs 
to deſtroy. or demoliſh the Houſe itſelf. ; Hz/: 2 Geo. 1. in Lord Bernard's Caſe, Gilb. Rep. in Eg. 127.—Prec. in 
Chan. 454. S. C. and P. Where one that by Law might do Waſte, commits that which goes to the Deſtruction 


13 


of the Thing he enjoys, he that has the Inheritance may have an jun&#ton to ſtay his committing ſuch Waſte. 
But if a Tenant ſhould do Waite by converting an Houſe into a Mill, or ſuch other Thing foreign from 4 


Manſion Houſe, Quære If a Court of Equity will order him to reſtore it? ELaers and Verden (6), MS, Notes. 
(5 Quere Term and Year. | RS . | 


(4) Waſte, in what Caſes reſtrained in Equity; 
| Tx 325 in what Caſes Equity will give 
TAP ener, 1 Og | | 


1. J Upon his Marriage ſettled Lands to the Uſe of himſelf and M. tt; Lr, 
JS Le his Wife, and the Heirs of their two Bodies. Afterwards A. faid, if there 
died ſans Iflue, M. married D. (the Defendant) being then Te- 8 

nant in Tail after Poſſibility of Iſſue extinct, and M. and D. having felled Impeachment 


ſome Trees in a Grove that grew near, and was an Ornament to the 1 and 
Manſion Houſe, and having an Intention to fell the reſt, the Plaintiff, ee 


to whom the Lands did belong in Remainder, brought his Bill to re- Houſes, c. 
ſtrain M. from felling thoſe Trees, and to have an Injunction to ſtay to do Waſte 


of. 2 89 . : malici 2 
the committing of Waſte. This Cauſe was referred, and if the Parties CORD 
could not agree, then to be ſet down again. But Lord Chan. Notring- Will refrain, 


1 2 "7 ; : altho' 
ham diſcovered his Inclination fortiter for granting an Injunction. Eaf?, ved; Aaron 


1680. Abraham and Bubb, 2 Freem. Rep. 53. by the ee of 
| . the Party to 
commit Waſte ; for this Court will moderate the Exerciſe of that Power, and will reſtrain extravagant "nl 
Waſte, becauſe it is pro bono publico to reſtrain it; and he ſaid, he never knew an Injunction denied to ſtay the 
ling down of Houſes by Tenant for Life 20:7hout Impeachment of Waſte, unleſs it were to Serjeant Peck in 
Lord Oxford's Caſe, and he ſaid he believed he ſhould never ſee this Court deny it again. Id. 54,——A Le: ſe 
was made by a Biſhop for twenty-one Years, without Impeachment of Waſte, of Lands that had many Trecs 
upon it, The Tenant cuts down none of the Trees 'till about half a Year before the Expiration of his Term, 
and then goes to felling, down the Trees, and he was enjoined by this Court; for tho' he might have felled 
Trees every Year from the Beginning of his Term, and then they would have been growing up again gradu- 
ally; yet it is unreaſonable that he ſhould let them grow 'till towards the End of his Term, and then ſweep 
them all away: for tho' he had a Power to commit Waſte, yet this Court will model the Exerciſe of that Power. 
Cited per Lord Chan. Nottingham in the Caſe of Abraham and Bubb, as the Caſe of The Biſhop of Wincheſter. 
id. 55. Tenant for Life, Remainder to the. firſt Son for Life, aui, Impeachment of Waſte, with 
Remainders over; the firſt Son, by Leave of the Leſſee of Tenant for Life, comes upon the Land, and fells the 
Trees; altho' he could not in that Caſe be puniſhed by an Action of Waſte, yet he was enjoined by this Court,” 
Cited per Lord Chan. [Nottingham as the Caſe of Lady Evelin. Jbid. 55. | 


2. A Woman Tenant in Tail, after Poſſibility of Iſſue extinct, 
was reftrained from committing Waſte ing pulling down Houſes, or 
„ . in 


＋ 


k. i. n "Ry" 
- 1 2 
. 
. 
„ 
* 

2 * a. es 

— 
0 

* 


A — 9 — — < 1 v4 
* — — 


n at — — 8 — ** FTE MET * * 


759 , Waſte. 


in cutting down, Trees, which ftogd in Defence of the Houſe, and 
Fruit Trees in the Garden, but for ſome Turrets of Trees which ſtood 
a Land's Length or ewo .from the Houle, the Court would grant no 
Injunction, ' becauſe ſhe had by Law Power to commit Waſte ; and 
yet notwithſtanding the was reſtrained in the Particulars aforeſaid, 
becauſe that ſeems to be malicious, Hil. 1701. Anon. 2 Freem. Rep, 
278. Ca. 349. | 
3. A Bill was brought againſt the Executors of a Jointreſs, to have 
a + Satisfaction out of Aſſets for permiſſive Waſte upon the Jointure of 
(a) For dais the Teſtatrix, &c. But Lord Cowper diſmiſſed (a) the Bill. 1 Geo. I. 


wt... 


no Covenant : : 
that the Join» Turner and Buck, Vin. Abr. Tit. Waſte, (S. a.) Ca. 9. P. 523. 
treſs ſhall kee | 
Et. the Jointure £ good Repair, and in the common Caſe, without ſome particular Circumſtances, there is no Re- 
/ , ___ medy in Law or Equity for permi/ive Waſte after the IFUITUL 
* — — 8 — * — 1 ” _ 1 — 


—— | 

ad "_ 7 po. y : TS 

wer LerdbiS 4. B. Biſhop of London in Eduard the Sixth's Time, made a long 
faid, tht Teaſe, of which there were about twenty Years to come, and the 
vefore the Leaſe was made without Impeachment of Waſte. W. in whom by ſe- 


Statute of 4 8 x 
Gloucefter veral mean Aſſignments the Remainder of this Leaſe was veſted, arti- 


= js not cled with Brick Makers that they might dig and carry away the Soil 


Leſſee tor of twenty Acres ſix Feet deep, provided the did not dig above two 
Years, and Acres in the Year, and levelled thofe Acres before they dig up others. 
the pens The (now) Biſhop of Londen having the Inheritance in Right of his 


avithout 


peachment of Biſhoptick, brought a Bill to enjoin the Digging of the Ground for 
Waſte ſeems Brick. Lord Chan. Parker directed that V. might carry off the 
intended only Brich (a) he had dug, but ordered an Injunction to ſtop further digging, 


intended only E r | ren 0 og 

5 Hil. 1718. Biſbop of, Landon and Webb, 1 Will, Rep. 527. 

the Party | 3 | - 

ſhould be puniſhable by that Statute, and not to give a Property in the Trees or Materials of an Houfe pulled 
down by Leſſee for Years /ars Waſte ; but he ſaid, that the Reſolutions having eſtabliſhed the Law to be other- 
wiſe, he would not ſhake it, much leſs carry it further, and that he took this Caſe, The Biſhop of London and 
W:bb, to be within the Reaſon of Lord Barnard's Caſe, where, as he was not permitted to deſtroy the CaſtJe 
to the Prejudice of the Remainder Man, ſo neither ſhall the Leſſee in the prefent Caſe deſtroy this Field againit 
the Biſhop, who has the Reverſion in Fee, to the Ruin of the Inheritance of the Church. Bid. 528, 529. 
(a) Earth. i | | £ 


5. Where there is an Arrear of a Charge upon a real Eſtate, an In- 
f junction ſhall go to prevent cutting of Timber upon the Premiſſes 
chargeable. 27 March 1723. Lord Blaney and Mahon, Vin. Abr. 
Tit. Vaſte, (R. a.) Ca. 27. P. 521. 
And his Lerd-. 6, Tenant in Tail may commit Waſte in Houſes as well as in all 
. „E other Parts of the Eſtate, notwithſtanding any Reſtraint to the con- 
was refuſed in trary, and no Inſtance can be ſhewn where a Tenant in Tail has been 
* 1 4 reſtrained from committing Waſte by Injunction of this Court. Said 
2 * arg Mich. 1733. in the Caſe of Glenorchy and Boſbille, Caſes in Eg. 
being an In- Temp. Lord Talbot 16. 
fant, and Te- 
nant in Tail in Poſſeſſion, and in a very bad State of Health, and not likely to live to full Age, cut down 


by his Guardian a great Quantity of Timber juſt before his Death to a very great Value ; the Remainder Man 
applied here fos an Injunction to reſtrain him, but could not prevail. Bid. 


<Z/ But as to Re- 7. A. Tenant for Life, Remainder to Truſtges to preſerve, &c. Re- 
pairs his He- 4 3 a . . 
Sour faid the mainder to C. the Plaintiff in Tail, Remainder over, with Power for A. 
Court never 4with Conſent of Truſtees ta fell Timber, and the Money arifing to be 
interpoſes in inveſted in Lands, and to the ſame Uſes, &c, A. felled Timber to the Va- 

A e jg: Cale of þ - 5 i | . | 
lie Waſte, lue of 3000 l. without Conſent of Truſtees, who never intermeddled, and 

: either to pro- A. had ſuffered ſome of the Houſes to go out of Repair. C. by Bil! 
SDL GINR.- praycd an Account, and an Injunction. His Honour ſaid, that the 
ar des In | Timber 


Caſe of wwilful ; , 
Waſte ; and where the Court having Juriſdiction of the Principal, (viz, ) the prohibiting, it does in Conſe- 


quence give Relief for Waſte done, cither by way of Account as for Timber felled, or by obliging the = 
I | t 


and what a prudent Man and a good Huſband would fell, &c. And or- _ 


dered the Maſter to take an Account &c. and the Value of the former, nur mention- 


which was Waſte, and therefore belongs to the Plaintiff, who is next WOES” 


in Remainder of the Inheritance, is to go to the Plaintiff, and the ro Raby Fate, 
1 But ; 


Value of the other is to be laid out according to the Settlement, &c. 2 Vn. 
* - . . as to the Re- 
Mich. Vac. 1733. Lord Cafilemaine and Lord Craven, Vin. Abr. Tit. pair it was 
Waſte, (8. a.) Ca. 41. g. 523. ; odjected, That 
the Plaintiff 
here had no Remedy at Law by reaſon of the 'Eftate for Life to the Truſtees mean between Plaintiff's Remainder in 
Tail and Defendant's Eflate for Life, and that therefore Equity ought to interpoſe, c. And that this-was a 
Point of Conſequence. Sed non allocatur. Ibid. 


8. The Caſe in Effect was thus:—-A very conſiderable real Eſtate was I} 
limited t Mrs. Rolt (who afterwards married the Defendant the Lord 10 
Somerville) for Life, without Impeachment of Waſte, Remainder to the 
Plaintiff Rolt for Life, without Impeachment of Waſte, with ſeveral Re- 
mainders over, The Defendant the Lord Somerville, to make the moſt ji 
of this Eſtate during the Life of his Wife, pulled down ſeveral Houſes | i 
and Out-Buildings upon the Eſtate, and ſold the ſame, and alſo took "nt 
up Lead Water Pipes that were laid for the Conveyance of Water to the if 
Capital Mefluage, and diſpoſed thereof, and he alſo cut down ſeveral it 
Groves of Trees that were planted for the Shelter or Ornament of the 1 
Capital Meſſuage. Upon this a Bill was brought by the Plaintiff to 
compel the Defendant to account for the Money raiſed by the Particu- 
lars before mentioned, and to put the Eſtate in the ſame Plight and Con- 
dition that it was before. To this the Defendant demurred, and thereby 
inſiſted that this Waſte was committed by Tenant for Life without 
Impeachment of Waſte, and therefore he was not liable to be called 
to an Account for what he had done either in Law or Equity, and 
if he was, yet the Plaintiff could not call him to an Account, becauſe 
he was not a Remainder Man of the Inheritance. Lord Chan. 
Hardwicke: Tho' an Action of Waſte will not lie at Law for what 
is done to Houſes, or Plantations for Ornament or Convenience, by 
Tenant for Life without Impeachment of Waſte, yet this Court hath 
ſet up a ſuperior Equity, and will reſtrain the doing ſuch Things on 
the Eſtate. In Lord Bernard's Caſe the Court reſtrained him from | 
going on, and ordered the Eſtate to be put in the ſame Condition, | 
In Sir Blundel Charleton's Caſe the Maſter 1 the Rolls decreed that no | 
Trees ſhould be cut down that were for the Ornament of the Park; 
but Lord Chan. King reverſed that, and extended it only to Trees that 
were planted in Rows. My only Doubt is, as to the Trees that have | 
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been cut down, for if this Bill had been brought before ſuch Trees had 
been cut down as were for the Ornament or Shelter of the Eſtate, 
tkis Court would have interpoſed ; but here the Miſchief is done, and 


it is impoſſible to reſtore it to the ſame Condition as to the Planta- | 

tions, and therefore it can lie in Satisfaction only; and I cannot ſay x 
the Plaintiff is intitled to a Satisfaction for the Timber which is a Da- k 
mage to the Inheritance, yet as to the pulling down the Houſes and 1 


Buildings, and laying the Lead Pipes, they may be reſtored, or put in : _ 4 
as good Condition again. In the Caſe of my Lord Bernard there were this Cauic of | 
Directions for an Iſſue at Law to charge his Aﬀets with the Value of N and Lord 23 
the Damages, he not having performed the Decree in his 1 9 
The Demurrer was allowed as to Satisfaction on account of the Timber, referred to if 
but over-ruled as to the reſt. Trin. Term 1737. Rolt and Lord Somer- wo Friends, ; 


ville, at Lincoln's Inn Hall, MS. Rep. e 
| 2 
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9. A Bill may be brought by a Patron againſt a Parſon, for an In- 
junction to reſtrain committing Waſte upon the Glebe, Hil. 1740. 
Bradly and Stratchy, Barnard, Rep. in Chan. 309. 
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"CAP: x. 


(A) Mhat ſhall be eſtabliſhed as a good Mill to paſs Lands; 
dec what is a good Signing, Atteſtation, Publica⸗ 
tion, &c. 


(B) Jn what Caſes a Deviſee, &c. ſhall be admitted a Wit- 
neſs to p2ove the ill. 


(C) In what Caſes the Court will ſet aſide a Will fo2 Fraud, &c. 
(D) Df the Republication of a ill. 1 | 

(E) Ot Revocations, &c. at 

(F) Where the Pꝛobate differs from the oziginal Till. 


— 


* 


aw»: (A) What ſhall be eſtabliſhed as a good UI! 


of the Mind to pals Lands; — And what is a good Sign⸗ 
wodorwri- ing, Atteſtation, Publication, cc. ä 


ting) in diſpo- | 
a an Eaute, and to take Place after the Death of the Teſtator. Trin. 1 V. & M. Lea and Libb, in B. R. 
Carth. 38. A Will ſhall have relation only to Teſtator's Death, and not to the making, for till his 
Death he is Maſter of his own Will, and therefore a Will of a Papiſt in Ireland was held to be avoided by a 
ſabſequent Statute made in that Kingdom, which enacts, that the Lands of Papiſts there ſhall! not be deviſeable, 
but deſcend in Gavelkind. Jan. 28, 1717. Burk and Morgan, Vin. Abr. Tit. Deviſe, (G. b.) P. 273. Ca. 7. 


1. TF a Man draws up his own Will, and ſends it to Counſel to be 
[| adviſed of the Legality of it, this is no Will, unleſs it has a 
Publication after he receives it back from his Counſel, If after 

his Will came from Counſel, with Alterations made by Counſel, the Party 

uts his Seal to it, or ſubſcribes his Name, or writes upon it This is my 

Will, tho' there be no Witneſſes to it, yet this is a good Publication, 

becauſe any of thoſe declare his Intent that that ſhould be his Will; 

and tho' it had no formal Beginning, but began Ao give and begqueath, 
and tho' there be Blanks for the Names of ſuch Perſons as he ſaid be 
had made a Leaſe, or Feoffment to, to perform his Will, and if there be 
ſuch Leaſe or Feoffment, this is a good Will, and ſhall direct thoſe 

Perſons, to whom ſuch Leaſe, Sc. is made, to perform all Things 

according to the Directions of ſuch Will, Reſolved in B. R. per tot 

Cur”, in an Iflue out of Canc'. Trin, 15 Car. 2. Bartlett and Ranſden 

et al, Vin. Abr. Tit, Deviſe, (N. 2.) Ca. 16. P. 119. cites it as a 

MS. Rep. ſaid to be Lord Chief Juſtice Kelyng's. 

2. Will of Lands made before the Statute of Frauds had but 79 
Witneſſes, and the Teſtator died after the Statute, without altering his 
Will. And his Henour thought it a good Will to paſs the Lands, but 

the other Side inſiſting to have it tried at Law, he ditected it accord- 

ivgly. Trin. 1697, Serjeant and, Puntis, Prec. in Chan, 77, 

: 3. Lord 
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3. Lord Keep. Wright held a Publication of a Will before. three Wit- 1 . Abr. 
neſſes, tho” at three ſeveral Times, good within the Statute, and thought 4 11 © 
the writing the Will with the Teſtator's own Hand, a ſufficient Signing but 25 S 
within the Statute, tho' not ſubſcribed nor ſealed by him; but doubted 
whether Owning the Subſcription to be his was ſufficient ; but the 
Validity of the Will is a Queſtion at Law, and therefore ordered it to 
be tried. Hil. 1701. Cook and Parſons, Prec. in Chan. 18 ;. 

4. Teſtator gave Inſtructions to make his Will of his real and per- 
ſonal Eſtate, and when it was brought to him he made ſeveral Alte- 
rations, and then wrote the whole over as altered with his nn Hand; 


this found in his Study, tho' not ſigned or ſealed, was held a good 


Will. Note; The firſt Sentence was that he died inteſtate, but that 
was reverſed by the Delegates. 18 July 1704. Comyns's Rep. 4.53. 
5. A. B. made a Will or Teſtamentary Schedule all of his own Hand 
Writing, as follows: * In the Name of God, Amen. I A. B. do make 
e this my laſt Will and Teſtament for fear of Mortality, 'till I can 
« ſettle it more at large. I do give and bequeath 10001. unto D. P. 
to be paid by my Executor (or) Adminiſtrator; and for ſure Pay- 
ment thereof, I do charge all the real and perſonal Eſtate which I 
* have in the World, I being very defirous to make a Proviſion for the 
„ ſaid D. P. for ſeveral good Reaſons inducing me thereunto. In 
« Witneſs whereof I have hereunto ſet my Hand this preſent 7th Day 
of December 1704. Signed A. B.“ And delivered the ſame to the 
ſaid D. P. and about a Fortnight before his Death, A. B. did declare 
he had left with D. P. an unqueſtionable Security for 1000 /. charged 
upon his real and perſonal Eſtate, and that he had done the ſame fol- 
fear of Mortality, till ſuch Time as he could. make a full and compleat 
Will, which he declared he would do ſo ſoon as his Wife was brought 
to Bed, to ſee if it were Male or Female. He died ſuddenly 6 Feb. 
1704, leaving his Wife, then lying-in of a Daughter. The Judge of 
the Prerogative Court gave Sentence againſt the Will, and pronounced 
that A. B. died inteſtate. On Appeal to the Delegates (among whom 
were Holt Ch. J. Price B. and Judge Dormer) the Sentence was re- 
verſed, and they pronounced for the Will, Eaft. 6 Ann. Powell and 
Beresford, 2 Raym. Rep. 1282. = $162 doh mage 
6. F. S. before the Statute of 29 Car. 2. viz, in 1668-9, wrote his pyigetce it 
Will with his own Hand on a Sheet of Paper, and the Writing went is apparent 
to the Bottom of one Side, and half Way on the Back- ſide, which e 
Will at the End of it had the Name and Seal of J. S. and Notice before the 
was taken in his own Hand of ſome Interlinations. At a very little Execution of 
Diſtance at the Back- ſide of the ſame Paper, a Codicil was written, cle a 
which extended almoſt to the Bottom of the ſame Back-ſide of the there was no 
Paper, and was dated 1679, which was after the Statute of Frauds, 33 
and had the Name of the Deviſor ſubſcribed, and his Seal affixed; in ſhould write 
which Codicil a Legacy as to a Houſe was revoked, and the ſame was their Names 
thereby deviſed to A. for Life, and after to his Brothers ſucceſſively, e 
but Notice was not taken of the Names of his Brothers in the Codicil, of the Will, 
but they were named in the Will. At the Top of the Will was written, hog 3 
ned, ſealed and publiſhed, as my laſt Will and Teftament, in the Pre- y, 9 
fence of the ſame, being vvritten here for want of Room below ; this was tor's own 
likewiſe written by the Teſtator's own Hand, and then the Names of On wy 
the three Witneſſes were ſubſcribed ; two of thoſe Witneſſes were dead, had been falſe 
and the third was produced at the Trial, who teſtified that he was if the Codici 
Servant to the Teſtator for four Years, and about twenty-ſeven or —— 


twenty- that Paper, 
| | | | for there 
would have been ſufficient Room below the Will for the Witneſſes to atteſt it. The Witneſs alſo ſays, that the 


Execution was about twenty-ſeven or twenty-eight Years ago, which Time is ſubſequent to the Codicil. The 


Vor. II. 9 H Execution 
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Execution is twenty-eight Years ago, he and the other two Witneſſes were called up 
— in the Night, and ſent for into the Teſtator's Chamber, who produced 
Statute, for à Paper folded up, and defired him and the others to ſet their Hands 

Witneſſes to it, which they all three did in his Preſence, but they 


there is no as 


: 3 did not ſee any of the Writing, nor did the Teſtator tell them it was 
ſee the Teſta- his Will, or ſay what it was, but he believes this to be the Paper, be- 


= write his cauſe his Name is there, and the Names of the other Witneſſes, and 
If he uri he never witneſſed any other Deed or Paper for the Teſtator ; and tho' 
theſe Words, the Teftator did not fet his Name or Seal to the Will in their Preſence, 


ARS yet he had often ſeen him write, and believes the whole Will and Codi- 
47 5% Hall. cil to be of his Hand Writing. And Lord Chief Juſtice Trevor inclined 
and prays the that here was ſufficient Evidence to find the Codicil well executed, and 


Abs ur the Jury found it accordingly. Hil, 8 Ann. in C. B. Peate and 


Names to Ougly, Comyns's Rep. 197. 


that, it will | "EEE 
be a ſufficient Publication of his Will, tho' the Witneſſes do not hear him declare it to be his Will; and a 


Caſe was mentioned determined by Lord Chan. Shaftſeury before 29 Car. 2. where a Man wrote his Will with 
his own Hand, and alſo theſe Words, (fgned and publiſhed in the Preſence ) and no Witneſſes had ſubſctibed 


it, it was held to be a ſufficient Publication. 1b:d. 


7. Upon an Iffue directed out of Chancery, wherein the Queſtion 
was, Whether a Man was Compos or not at the Time of executing his 
Will, it was held by the Chief Juſtice, that it was not neceſſary that 
all the Witneſſes to the Will ſhould ſee it executed; if one of them 
ſaw it executed, and the others were preſent, he ſaid it would be 
ſufficient. Trin. 3 Geo. 2. in the Caſe of Durrant and Durrant in 

(a) This Caſe B. R. (a). Barnard. Rep. in B. R. 367. | 
is miſplaced 8. A Will of Land duly ſigned by Teſtatrix in the Preſence of A. and 
2 of alſo publiſhed, which A. writ the Will, but is now dead; his Hand was 
| proved. Afﬀter this the Teftatrix called in B. to be a Witneſs to the Will; 
ſhe told him it was her Will, and publiſhed it as ſuch ; after this ſhe called 
in C. and did the ſame. The Queſtion was, Whether theſe Witneſles 
atteſting this Will at ſeveral Times, % all in the Preſence of the 
Teſtatrix, was according to the Statute of Frauds and Perjuries ? 
(3) For the Baron Price held it ill (5) at Lent Aſſizes at Devon 1717. Vin. Abr. 


Intent was, Tit. Devi ſe, (N. 10.) Ca. 3. P. 128. 


that all the | 
Witneſſes ſhould be together, that one might teſtify for the other, and this was a ready Way to let in Fraud and 


Perjury, for after the firſt Witneſs had atteſted it, there might be a Razure or Interlineation. Per Baron 
Price, ibid. ono on 


The proper 9. A Witneſs proving a Will of Lands ſwears, that he ſubſcribed 
Way of exa- the Will as a Witneſs in the ſame Room, and at the Teſtatrix's 


— yg Requeſt ; two others ſwore that they ſaw the Will executed by the 


a Will as to Teſtatrix, and that they ſubſcribed. the ſame in the Teſtatrix's Pre- 
Lens a Bs ſence; a fourth Witneſs was gone beyond Sea, and therefore could nat 
ſhould not be examined, Cowper C. doubted as to the Proof of the Execution of 


ovly prove the this Will, but would declare no Opinion on the Point until further Ap- 


Wil by dn plication, ſaying, that the Heir at Law, then an Infant, might by that 


Teſtator and Time come of Age. Afterwards Lord Macclesfield held that the bare 
his own fub- ſubſcribing by the Witneſſes in the ſame Room did not neceſſarily imply 


—_ it to be in the Teſtator's Preſence, for it might be in a Corner of the 


the Teſtator, Room, in a clandeſtine, fraudulent Way; and then it would not be a 


_ par o Subſcribing by the Witneſs in. the Teſtator's Preſence, merely becauſe 


ofthe Wit- in the ſame Room, but that here it being ſworn by the Witneſs, that 
peſles ſubſcri- he ſubſcribed the Will at Teſtatrix's Requeſt, and in the ſame Room, 


. che this could nat, be fraudulent, and was therefore well enough. Mich. 


Teſtator's 1721, Longford and Eyre, 1 Will. Rep. 740. 


Preſence, and 
then one Witneſs proves the full Execution of the Will, ſince he proves that the Teſtator executed it; and 


likewiſe that the three Witnelley ſubſcribed it in his Preſence, Per Lord Chan, Macclesfield, ibid. 741. 1 
4 1 


— ˙ — 
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10, J. S. poſſeſſed of a Term of five hundred Years in Blackacre, A wa 
afterwards purchaſes the Fee-ſimple in B.'s Name, and deviſes Blackacre auelled. &:, 
by Will (al of bis own Hand Writing) to C. in Fee, but the Will was as in the pre- 
neither dated, ſubſcribed or atteſted. Decreed per his Honour, that as _= 3 
thys was a Term which would have attended the Inheritance, and in Equity cient to paſs 
have gone to the Heir, and not to the Executor, in which Reſpect it 8 
was to be conſidered as Part of the Inheritance, ſo the Will which ey . —_ 
was not atteſted by three Witneſſes, as the Law required it to be when Term attend- 
Land was to paſs, ſhould not carry this Term. Vin. 1724. Whit- 1 = 
church and Whitchurch, 2 Will. Rep, 236. conſequently 


the Term 
itſelf. Per his Honour, ibid. 238.———A Will not atteſted as the Statute of Frauds requires, ſhall not paſs 
any Eſtate of which the Heir, as Heir, would otherwiſe have had the Benefit. Per his Honor, ibid. 
——Gilb. Rep. in Eg. 168. S. C. with the Argument of Lord Chief Baron Gilbert. 2 Mod. Caſes in 
Lac end Eg. 124. S. C. decreed that the Term did not paſs by this Deviſe. 


11. A Teſtator figns his Will, but delivers it as his Ad and Deed, 
yet well, for this will be ſufficient Publication. Hz. 10 Geo. in Chan. 
Vin. Abr. Tit. Deviſe, (N. 7.) Ca. 13. P. 125. 
12. F. S. ſeiſed of Lands in Fee, conveyed them by Leaſe and Re- And his Lord. 


leaſe to Truſtees to the Uſe of them and their Heirs, In Truſt that 6 
ſuch Monies raiſed as therein mentioned) the Truſtees ſhould convey did not refer 


to A. his Heirs and Aſſigns, or to ſuch Perſon or Perſons as he or they to the Deed 


ſhould direct. The Monies were raiſed, and A. by Will atteſted only + 1 — 


by teen Witneſſes, deviſed the Premiſſes to B. Lord Chan. Maccles- taken todeviſe 
field ſaid, there could be no Queſtion but that a Truſt of an Inheritance the Land as 
could not be deviſed otherwiſe than by a Will atteſted by three Wit- 1 # moo 


of, without 
neſſes, in the ſame Manner, as a egal Eſtate, for if the Law were any relation 
otherwiſe, it would introduce the ſame Inconveniences as to Frauds d te the 


3 a retended 
and Perjuries, as were occaſioned before the Statute by a Deviſe of a — this 


legal Eſtate in Fee- ſimple. Decreed the Will void, and that the made it much 


Truſtees ſhould convey the Premiſſes to the Teſtator's Heir at Law. N 


Mich. 1724. Wagſtaff and Wagſtaff, 2 Will. Rep. 2 58. Wil. thi. 

— 260. t 
was ſaid arg” that this Will, tho not good by way of Deviſe, ſhould be ſo by way of Appointment, like a 
Copyhold ſurrendered to the Uſe of a Will, which may be deviſed by a Will atteſted by two Witneſſes, or one 
Witneſs, only. But his Lordſbip ſaid, that the Copyhold payes by the Surrender, and not by the Mill, and that if 
this Matter had not been ſettled, it might be more reaſonable to ſay, When [ have ſurrendered my Copyhold to 
the Uſe of my Will, a Will of this Copy hold ſhall be ſo executed, and in ſuch a Manner as by the Act of Parlia- 
ment a Will of Lands ought to be executed; but this Caſe having been ruled otherwiſe, he ſaid he would not 
ſhake it. /bid. 258. In Hil. Vac. 1727. his Honour admitted it to be ſettled, that where a Copyhold in Fee is 
ſurrendered to the Uſe of a Will, ſuch Will, tho' executed in the Preſence of one or zo Witneſſes only, is good, 
Gecauſe it paſſes by the Surrender, and not by the Will, which is only a Declaration of the Uſe of the Surrender; 
but that if a Copyholder be ſeiſed only of the Truſt or Equity of Redemption of the Copyhold, and deviſes ſuch Truft 
or Equity of Redemption, there muſt be three Witneſſes to the Will; for here can be no precedent Surrender to the 
Uſe of the Will to paſs this T7u/f, and the Truft and Equity of Redemption of all Lands of Inheritance are 
evithin the Statute of Frauds, otherwiſe great Incony enience would ariſe therefrom ; and it is no Prejudice to the 
Lord to compriſe the 'Truſt of a Copyhold within that Statute, becauſe the Perſon who has the /cga/ Eſtate 
of the Copyhold is Tenant to the Lord, and liable te / anſwer all the Services. id. 251. Anon. But in the 
Caſe of Tuffnell and Page, Eaſt. 1740. Lord Harda vicke was of Opinion, that the 77 of a Copyhold would paſs 
by a Will zz atteſted according to the Statute of Frauds, as a Copyhold ſurrendered to the Uſe of a Will would 
do; for that Equity ought to follow the Law, and make it at leaſt as eaſy to convey a Truft as a legal Intereſt. 
And decreed accordingly. 15:4. at the Bottom of f he P. 261. 


13. A Surrender was made of a Copyhold Eſtate to Truſtees to the 2% cy,,.u 
Uſe of the Will; a Will was made with only two Witneſſes to it. ſeemed to be 


It was admitted, that a Will of a (Zopyhold Eſtate does not require Dar e 


three Witneſſes ; but this is a Deviſe: of a Truſt relating to Lands, ſo viſe of a Truſt 


within the very Words of the Statut e of Frauds ; the Heir controvert- muſt enſue 
the Nature of 


ing the Surrender and the Will, this Point was not determined, but the Eſtate, 
f two and not make 


it be ne- 
ceſſary to have three Witneſſes, as the Copybold 1 night be deviſed without three Witneſſes ; but this may be a 
Queſtion to be determined when the Iſſues are trio 1. 754. Vin. Abr. Tit. Dewviſe, (N. 1.) Ca. 4. P. 129. 


8. C. ſtates it thus: A. ſeiſed in Fee of Copybole! Lands, makes a Surrender to the Uſe of B. and C. and their 
Heirs, to the Uſe of his Will, and devigs the Lai ids to D. Parker C. was of Opinion, that the Circumſtances 


required 


* 
lh — — D 4 Wow „ 
* 


764. ; Wills. J 


— _— — — 


b te 09 Iſſues ordered. 12 July 1725. Appleyard and Wood, Select Caſes 
the n in Chan. 42. bee n 
. 2. © . f ' ” i P 
Frauds in Deviſes of Lands, ought to be obſerved in this Caſe, for by this Surrender the Fee of the Copyhold 
was in the Surrenderees, and only a Truſt deviſed by the Will, which cannot paſs by the Deviſe without the 
Circumſtances required by the Statute of Frauds, in relation to Deviſes of Lands to be duly obſerved. But the 
Counſel inſiſting that a Deviſe of Copyhold is nor within the Statute, Lord Chancellor ſaid, that if the Surrender 
had been only to the Uſe of the Will, that might have been a Queſtion in this Caſe, but now it is not; how- 
ever, he inclined to think it neceſſary in that Caſe, but would not determine that Point now, that not being 


the Caſe before him. 


14. Will made beyond Sea of Lands in England, muſt be atteſted | 


by three Witneſſes. Vide 2 Will. Rep. 293. 
Lad © 15. J. S. had a Power at any Time during the joint Lives of him 
King ſaid, © and M. his Wife, by his laſt Will, or any Writing purporting to be his 
that tho' he laſt Will, under his Hand and Seal, atteſted by three or more credible 
himſelf incli- Witneſſes, (if he ſhould die before his Wife without any Iſſue between 


the Will of them then living) to charge Lands with any Sum or Sums of Money 


the Lands not exceeding 2000 J. to be paid to ſuch Perſons, and in ſuch Propor- 
goons 1 tions as he ſhould appoint; with the like Remainder to M. if ſhe 


ator 


ſhould ac- ſhould die without Iſſue in the Life of her Huſband F. S. There 
knowledge was no Iſſue of the Marriage, and F. S. by his laſt Will in Writing 
the Name to . : 12 

be his, and under his Hand, atteſted by three Witneſſes, but not ſealed, reciting 
the Witneſſes his Power, Cc. diſpoſed of the 2000 /. to the Plaintiffs (being his 


angel Relations) in the Proportions therein mentioned. There were three 


Preſence, yet Witneſſes to the Will. Two of the Witneſſes ſwore, that the Will 
that Point yas figned by the Teſtator in the Preſence of all the three Witneſ- 


ſhould - e K 
1 ſes, but the third ſwore that the Teſtator having written and figned 


the Defen- the Hill before, called for the Witneſſes, and declared that Writing 


_ Avg lo be his laſt Will, and that all the three Witneſſes were then preſent, 
took this and ſcribed their Names in his Preſence, Lord Chan. King referred 


Wil to be it to the Judges of B. R. who determined (on Argument) that the 


1 Will was void as a Charge for want of being ſealed. Hil. 1728. 


ſo to be a Dormer et a and Thurland et al, 2 Will. Rep. 506. 


ood Charge, | 

4 A Se. In the Caſe of Stonehouſe and Evelyn, Eaft. 1734. in proving a Will diſpoſing 
of a real Eſtate, the Proof was full that the three ſubſcribing Witneſfes did ſubſcribe their Names in the 
Preſence of the Teſtatrix; but one of them ſaid, he did not ſee the Teſtatrix ſign, but that ſhe owned, at 
the ſame T'ime the Witneſſes ſubſcribed, that the Name ſigned to the Will was her own Hand Writing. Which 
Sir 7efeph Jekyll held without all Doubt to be ſufficient. 3 Will. Rep. 254. And ibid. the Reporter ſays, that on 
his mentioning his Honour's Opinion above to Mr. Juſtice Forteſcue Aland, he ſaid it was the common Practice, 
and that he had twice or thrice ruled it ſo upon Evidence on the Circuit ; and that it is ſufficient if one of the 
three ſubſcribing Witneſſes ſwears the Teſtator acknowledged the Signing to be his own Hand Writing. And it 
is remarkable that the Statute of Frauds does not ſay that the Teſtator ſhall ſign his Will in the Preſence of three 
Witneſſes, but requires theſe three Things: Firſt, That the Will ſhould be in Writing. Secondly, That it ſhould 


be ſigned by the Teſtator. And, Thirdly, That it ſhould be ſubſcribed by three Witneſſes in the Preſence of 
the Leſtator. 


16. In Ejectment by the Heir at Law, the Queſtion for the Opi- 
nion of the Court was, Whether it ſhould be left to a Jury to de- 
termine, whether, the Witneſſes, to a Will (Seing all dead) ſet their 
Names in the Preſence of the Peſtator, and this. merely upon Cir- 
cumſtances, without any poſitive Proof? Per Cur', This is a Matter 
fit to be left to a Jury, which is all that is referred to the Ccurt. 
The Witneſſes by the Statute of Frauds ought to ſet their Names 
as Witneſſes in the Preſence of the Teſtator, but it is not required 
by the Statute that this ſhould he taken Notice of in the Subſcrip- 
tion to the Will; and whether itſerted or not, it muſt be proved; 

if inſerted, it does not conclude but it may be proved contra, and 
the Verdict may find contra; then if not concluſive when inſerted, 
the Omrſſion does not conclude it was not fo, and therefore muſt 


be proved by the beſt Proof the Nature of the Thing will admit. 
3 In 


Wills. 
In Caſe the Witneſſes be dead, there cannot probably be any expreſs 
Proof, ſince at the Execution of Wills few are preſent but Deviſor and | i! 
Witneſſes; then, as in other Caſes, the Proof muſt be circumſtantial, | | 
and here are Circumſtances ; Firſt, Three Witneſſes have ſet their 

Names, and it muſt be intended they did it regularly. Secondly, One 
Witneſs was an Attorney of good Character, and may be preſumed 
to underſtand what ought to be done, rather than the contrary. And 
there may be Circumſtances to induce a Jury to believe that the Wit- 
neſſes ſet their Hands in the Preſence of the Teſtator, rather than the 
contrary ; and it being a Matter of Fact, was proper to be left to 
them ; as, whether Livery was given on a Feoffment, when no 
Livery is indorſed ; whether a Deed was executed when only a Coun- 
terpart was produced, c. And the Court was of Opinion that the 
Plaintiff ought to be nonſuited. Eat. 9 Geo. 2. in C. B. Hands and 
James, Comyns's Rep. 531. | 

17. A Will ſhall not be read on Proof of a Witneſs's Hand, unleſs 
there be poſitive Proof that he is dead. Hil. 11 Geo. 2. in Scac', 
Biſhop and Burton, Comyns's Rep. 614. 

18, Upon a Trial at Bar concerning the Execution of a Will, it 
did not appear upon the Face of. it, that the Atteſtation of the Wit- 
neſſes was made in the Preſence of the Teſtator, which being objected 
to, a Caſe was cited where Lord Chief Juſtice Eyre held it a Matter pro- 
per to be left to a Jury, whether they believed it to be ſo done or not; 
and Mr. Juſtice Chappel cited a Caſe to the ſame Purpoſe, guod Curia 40 
conceſſit, and held it not neceflary it ſhould be inſerted in the Will, * 
that the Atteſtation was in the Preſence of the Teſtator, tho' by the 1 
Statute it is neceſſary it ſhould in Fact be fo atteſted. Eaſt. 12 Ges. 2. vi 
in B. R. Croft on the Demiſe of Dalby, and Pasolet, Vin. Abr. Tit. 
Deviſe, (N. .) Ca. 4. P. 128. ö | 

19. If a Copyholder, after Admittance, ſurrenders the Lands to the 2 1 | 
Uſe of his. laſt Will, and by his laſt Will gives them to A. but the hs Roche is, 
Will is not atteſted by any Witneſles, yet A. is well intitled to the that the Party 
Lands. Per Lord Chancellor, Eaſt. 1740. Tuffnel and Page, Barnard, 3 
Rep. in Chan. 11, 112. | . 


and not by 

; 1 N 1 15 J | 1 0 the Will, and 
therefore it is good, tho' there be no Witneſſes at all; but that it is neceſſary that the Will be in Writing, and 
if it be ſo, it is ſufficient, if it be ſigned by the Party; and ſo it is where a Perſon is intitled to the Fruſt of a 
Copykold, tho' there were no Surrender at all to the Uſe: of the Will, nor the Will atteſted by any Witneſs, 
yet it is ſufficient to give the Truſt of a Copyhold Eſtate. - Per his Lordſbip, ibid. 11, 12. ? 4 


* — — 


(83) In what Caſes a Deviſee, &c. ſhall be ad⸗ 
- +; mitted a Witneſs to prove the Wil; 


G «63 bk . | 1 
I, Y the Act of the 25 Geo, 2. for avoiding and putting an End ,,;.;. 1% 
to certain Doubts and Queſtions, relating to the Atteſtation of enacted, That ; 
Wills and Codicils, concerning real Eſtates, in that Part of Great Britain in caſe by any , 


* 4 . * \A).s 1 3 5 * 8 Will or Codi- 
called England, and in his Majeſty's Colonies and Plantations in America, eil made, = | 


it is enacted, That if any Perſon; (hall-atteſt the Execution of any Will to be made, 


— 


or Codicil, which ſhall be made after the 24 June 1752, to- whom Lands. 


: . k : Tenements, 
any beneficial Deviſe, Legacy, Eſtate, Intereſt, Gift, or Appointment or Heredita- 


of, or affecting any real or perſonal Eſtate, other than and except mos Es 

: | : ' * 8 | | Or ma & 

Charges on Lands, Tenements, or Hereditaments, for Payment of any charged with 
i „die, nn e : | Debt Debrs ; and 


; 1 : | | | N any Creditor, 
whoſe Debt is ſo charged, hath atteſted, or ſhall atteſt the Execution of ſuch Will or Codicil, ſuch Creditor ſhall 


be admitted as a Witneſs to the Execution of ſuch Will or Codicil, within the Intent of the ſaid Act. Toat if any 
Perſon hath atteſted the Execution of any Will already made, or ſhall atteſt the Execution of any Will, Se. 
made on or before the 24 June 1752, to whom any Lepacy is or ſhall be thereby given, whether charged upon 

Vor. II. g 4 Lands, 
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Lands, Tene- Debt or Debis, ſhall be thereby given or made, fuch Deviſe, Gc. or 


ments, or He- . | 3 er 
reditaments, Appointment, ſhall, fo far only as concerns ſuch Perſon atteſting the 


or not; and Execution of ſuch Will or Codicil, or any Perſon claiming under hin,, 
ſuch Perſon, be utterly null and void; and ſuch Perſon ſhall be admitted as a Wit- 


Nes in Tf. neſs to the Execution of ſuch Will or Codicil, within the Intent of 


timony con- the Act of the 29 Car. 2. notwithſtanding ſuch Deviſe, Ge. 

cerning the | 

e . of ſuch Will, Ec. ſhall have been paid, or have accepted or releafed, or ſhall have refuſed to accept 
ſuch Legacy or Bequeſt, upon Tender made thereof; ſach Perſon ſhall be admitted as a Witneſs to the Execu- 
tion of ſuch Will, Sc within the Intent of the ſaid Act. Provided, That in caſe of Tender and Refuſal, ſuch 
Legatee ſhall in no wiſe be intitled to ſuch Legacy, but ſhall be barred from his Legacy ; and in caſe of Acceptance, 
ſuch Legatee ſhall retain his Legacy which ſhall have been ſo paid, ſatisfied, or accepted, notwithſtanding ſuch Will 
or Codicil ſhall afterwards be adjudged to be void. That in caſe a Legatee, &c. who hath atteſted the Execution 
already made, or which ſhall be made on or before 24 June 1752, ſhall die in the Teſtator's Lite-time, or before 
he ſhall have received or releaſed, or refuſed (on Tender) his Legacy, ſuch Legatee ſhall be a legal Witneis to the 
Execution of ſuch Will, Sc. within the Intent of the ſaid Act of 29 Car. 2. Proviſo, That the Credit of 
every ſuch Witneſs, ſo atteſting, &c. and all Ctrcumſtances relating thereto, ſhall be ſubject to the Conſideration 
and Determination of the Court, and the Jury, before whom any ſuch Witneſs ſhall be examined; or his Teſtimony 
or Atteſtation made uſe of; or of the Court of Equity, in which his Teſtimony or Atteſtation ſhall be made uſe 
of ; in like Manner, as the Credit of Witneſſes in other Caſes ought to be conſidered of, and determined. No 
Perſon, to whom any beneficial Eſtate, Intereſt, Gift, or Appointment, ſhall be given or made, which is thereby 
enacted to be null and void, or who ſhall have refuſed to receive any ſuch Legacy, on Tender as aforeſaid, 
and who ſhall have been examined as a Witneſs concerning the Execution of ſuch Will or Codicil, ſhall, after he 
ſhall have been ſo examined, demand or take Poſſeſſion of, or receive, any Profits or Benefit of or from any 
ſach Eſtate, &c. given by any ſuch Will or Codicil; or demand, receive, or accept from any Perſon, any ſuch 
Legacy or Bequeſt, or any Satisfaction or Compenſation for the fame, in any Manner, or under any Colour or 
Pretence whatſoever. This A& not to extend to the Caſe of any Heir at Law, or of any Deviſee in a prior 
Will or Codicil of the ſame Teſtator, executed and atteſted according to the Act of the 29 Car. 2. or any Perſon 
claiming under them reſpectively, who has been in quiet Poſſeſſion for two Years next preceding the 6th of 
May 1751, as to ſuch Lands, Tenements, and Hereditaments, whereof he has been in quiet Poſſeſſion as aforeſaid, 
This Act not to extend to any Will or Codicil, the Validity or due Execution whereof hath been conteſted in Law 
or Equity by the Heir of ſuch Deviſor, or the Deviſee in any ſuch prior Will or Codicil, for recovering the 
Lands, &c. mentioned to be devifed in any Will or Codicil ſo conteſted, or any Part thereof, or for obtaining 
any other Judgment or Decree relative thereto, on or before the ſaid 6th of May 1751, and which has been 
already determined in favour of ſuch Heir at Law, or Deviſee in ſuch prior Will or Codicil, or any Perſon 
claiming under them reſpectively, or which is ſtill depending, and has been. proſecuted with due Diligence; but 
the Validity of every ſuch Will or Codicil, and the Competency of the Witneſſes thereto, ſhall be adjudged and 
determined in the ſame Manner as if this Act had never been made. Na Poſſeſſion of any Heir at Law, ot 
Deviſee in ſuch prior Will or Codicil as aforeſaid, or of any Perſon elaiming under them reſpectively, which is 
conſiſtent with, or may be warranted by or under, any Will or Codicil atteſted according to the Intent of this 
Act, or where the Eſtate deſcended or might have deſcended, to ſuch Heir at Law, till a future or executory 
Deviſe, by Virtue of any Will or Codicil atteſted according to this Act, ſhould or might take Effect, ſhall be 
deemed to be a Poſſeſſion within the Intent of the Clauſe herein laſt contained. This Act ſhall extend to ſuch 
of the Britiſb Colonies in America where the 29 Car. 2. is by Act of Aſſembly made, or by Uſage received as 
Law, or where by Act of Aſſembly or Uſage, the Atteſtation and Subſcription of a Witneſs or Witneſſes are 
made neceſſary to Deviſes of Lands, c. and ſhall have the ſame Force and Effect in the Conſtruction of, or for the 
avoiding of Doubts upon, the ſaid Acts of Aſſembly, and Laws of the {aid Colonies, as the ſame ought to have 
in the Conſtruction of, or for the avoiding of Doubts upon the faid Act in England. Provided always, That as 
to Caſes ariſing in any of the ſaid Colonies, no ſuch Deviſe, Legacy, or Bequeſt as aforeſaid, ſhall be made null 
and void, by Virtue of this Act, unleſs the Will or Codicil whereby fuch Deviſe, c. ſhall be given, ſhall 
be made after 1 March 1753, Note; The above was intended to have been inſerted as Matter, and not 
by way of Note. 


” : „ N = 4 


wo 


(C) In what Caſes the Court will ſet afide a 
(a) Jehll Ld. CULLL for F raud, ( a) CC. 
Commiſſioner 5 
took a Difference between a Will and a Deed gained upon a weak Man, and upon a Miſrepreſentation or Fraud; 
for if a Will be gained from ſuch by falſe Miſrepreſentation, this is not Reaſon ſufficient to ſet it aſide in Equity, 
as was determined in the late Duke of Newcaft/e's Will betwixt Lord Thanet and Lord Clare, and in the Caſe 
of Badvuil and Roberts; but where a Deed, which is not revocable as a Will is, is ſo gained from ſuch a Perſon, 


and without any valuable Conſideration, the ſame ought to be ſet aſide in Equity. 2 Will. Rep. 270. Eft. 1725. 
in the Caſe of James and Greaves. 7 | 


ILL obtained in Extremis, and upon Importunity of 
Teſtator's Wife, his Hand being guided in the Writing of 
his Name, ſet afide, 15 May 1711. Moneypenny and Brown, Vin. 
Ar. Tit. Deviſe, (Z. 2.) Ca. 7. P. 167. | 
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2. A. by Will had deviſed his Lands to A. his Mother in Fee; IF 4 bad ” 
M. was afterwards told by J. S. that this Will would not be good, but . 
ought to be guarded (as he called it) and that he would make anothe in Fee, and 


Will for A. which he would take Care ſhould be ſufficiently guarded. 9 4 
J. S. afterwards drew-a Will, by which A. thereby gave the Land to 75 wer rh 


M. for Life only, Remainder to J. S. in Fee. Upon a Bill to eſtabliſh 27. that the 
the firſt Will, becauſe of the ill Practices uſed in obtaining the After. ill was void 


for want of 


Will, Lord Chan. Couper directed an Iſſue in Mrddleſex, where the its being well 
Will was made, (tho' the Lands lay in Shropſhire) to try whether the guarded; and 


that he would 


Will by which the Lands in Fee were deviſed to M. was the laſt Will make another 


of A. Mach. 1715. Goſs and Traty, 1 Will. Rep. 287, 289. Wi for 4 

that ſhould be 
effectually guarded, and accordingly he had made another Will for 4. whereby the Eſtate had been deviſed to 
A. for Life only, Remainder to J. S. in Fee, this would be a good Will in Law, if atteſted purſuant to the Statute of 
Frauds, but would be ſet aſide in Equity for the Fraud; but as to the Evidence of the Teſtator's being vn Com pos 
when he made his ſecond Will, that is to be tried at Law. Per Lord Chancellor, ibid. 288.—A Will, tho' good at 
Law, may yet be ſet aſide in Equity for Fraud (a); as if 4. ſhould agree to give B. Bank Bills to the Amount 
of 1000 /. in Conſideration that B. would make his Will, and thereby deviſe his Land to 4. and accordingly B. 
does make his Will, and A. gives B. the Bank Bills, which prove to be forged ; this, tho' a good Will at Law; 
ſhall nevertheleſs be avoided in Equity by .'s Heir for a Fraud. Per Lord Chancellor, ibid. — 2 Vern, Rep. 699. 
(a) See in 1 Chan. Rep. 12, 66. Inſtances of a Will of Land being ſet aſide in Equity for Fraud. 


- 
— 


3. A Will ſhall have Relation only 70 the Teftator's Death, and not 
to the Making, for till his Death he is Maſter of his own Will, and 
therefore a Will of a Papiſt in Ireland was held to be avoided by a 
ſubſequent Statute made in that Kingdom, which enacts, that the 
Lands of Papiſts there ſhall not be deviſeable, but deſcend in Gavel- 
kind. Jan. 28, 1717. Burk and Morgan, Vin. Abr. Tit. Deviſe, 
(H. b.) . 7. F. 273. | 

4. Bill to be relieved againſt a Will obtained by Fraud and Im- 

ſition, upon this Caſe. The Plaintiff's Son had made a Will in 
2 1716, and thereby deviſed all his real and perſonal Eſtate to 
Plaintiff his Father, but falling ill ſoon after at a great Diſtance 
from his Father of a Conſuinption, of which he died, Defendant 
perſuaded him to make a new Will, ſome ſhort Time before his Death, 
whereby he deviſed all his real and perſonal Eſtate to Defendant, 
(being bis Kinſman) Upon Truſt to pay his Debts and Legacies, but 
ſays nothing of the Reſiduum, but there is the general Clauſe of revo- 
king all former Wills, Sc. There were ſeveral Witneſſes to prove an 
Impoſition and Contrivance, and falſe Suggeſtions to induce the Teſtator 
to make this new Will, ſufficient to ſatisfy the Court that it was un- 
fairly obtained, but the Will was regularly figned, ſealed and publiſhed, 
according to the Statute 29 Car. 2. and ſo a good Will at Law. Lord 
Chan. Parker, after having taken Time to conſider of it, decreed (as 
Mr. Viner ſays he heard) Defendant to account for the perſonal Eſtate, 
having juſt Allowances, &c, and to convey the real Eſtate to Plain- 
tiff, ſubject to the Payment of the Teſtator's Debts, as a Truſtee for 
the Plaintiff, Mich. 5 Geo. 1. Branſby and Keridge et aP, in Canc', 
Vin. Abr. Tit. Deviſe, (Z. 2.) Ca. 11. P. 167. | 

5. A Bill was brought to ſet aſide a Will of a perſonal Eſtate, and And 5e cw, 
to ſtay the Probate, upon a Suggeſtion of its being obtained by Fraud, The Spiritual 
and the Defendant demurred to the Juriſdiction of the Chancery, OT 16 
whereupon an Injunction was moved for, inſiſting that the Demurrer Fraud, rela- 
confeſſed the Fraud, and that Fraud was cognizable in Equity as well ting to a Will 


as in the Spiritual Court; but Injunction denied. Trin. 1725. Ste- Hy N 

pbenton and Gardiner, 2 Will. Rep. 286. can Fame 
| | | the Parties by 

way of Allegation touching the ſame, and if the Will was falſly read to the Teſtatrix, then it was not her Will. 


14. 


6. Where 
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Will I z/ide 6. Where a Bill is brought to prove a Will of Land, the Sanity of 
a, „ the Teſtator muſt he proved other wile IN Caſe of a Deed of Truſt 10 
3 Apo wa ſell for Payment of Debts. Hz. 1730. Harris and Ingledew, 3 Will. 
account of the Rep. 93. | 

Inſanity of the 

Dewviſor, and aliho' in Prejudice of a Purchaſor. Feb, 24, 1726. Squire and Per/ball, Vin, Abr. Tit. Dewiſe, 
(Z. 2.) Ca. 13. | e 8 


(D) Of the Republication of a Mill. 


5 . S. by Will, dated 17 Jar. 1711, deviſed to M. his Wife 1009/, 
YG X = per Annum for her Life, to iſſue out of his real Eſtate, his 
1700, Seviſed Capital Meſſuage in H. Fc. To his Siſter, E. 200 J. per Annum 
all his Lands for her Life; and 1000 J. to L. her Daughter for her Portion; 


—— wr pes and after other Legacies, he deviſed the Reſidue of his real and per- 


Heirs, and ſonal Eſtate to A. B. C. D. and F. and their Heirs, Executors and 
%%% 
Lands of Inberitance, and that his Truſtees ſhould fland ſeiſed and 
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of Lytton, and poſſeſſed of his real and perſonal Eftate to the Uſes. of bis Will during 


La bis Wife's Life, and after her Deceaſe, if be ſhould die without Iſſue, 
viſed to Dame 0 the Intent that his Freehold and Leaſehold Eftate, and the Lands 


Rufel 75 be purchaſed ſhould be ſettled to the Uſe of the Defendant G. for 


his Siſter, and x Fe | | | 
Gi A. and minety-nine Years. Then to his finſt and other Sons in Tail Male, &c. 


made them J. S. purchaſed ſeveral Fee-farm Rents, Aſſart Rents and othet Lands 


er and Tenements ; and then by a Codicil 2 Feb. 1720, being two Days 
7.8. purcha- before his Death, he recites, That he made a Will, dated 17 Jan. 17 11, 


ſed the Equity and then ſays, J hereby ratify and confirm the ſaid Will, except in the 


. — 2 Alterations hereafter mentioned. The Portion to my Niece L. ſhall be 


Mortgages in made up 6000 l. and what I have given to my Siſter and Niece ſhall 
5 8 — be accepted by them in Satisfaction of all they may claim out of my real 
ged to him ad, perſonal Eſtate, and on Condition they releaſe all Right, &c. to my 
before he Fxecutors and Truſlees in my Will named; and thus having provided 


mo 8 for my Sifter and Niece, I deviſe all the Lands by me purchaſed ſince my 


1704 by aCo- W{/1i/ to my Truſtees and Executors in my Will named, to the ſame Ujes 
dicil atteſted a /ubject to the ſame Truſts to which I have mentioned to deviſe the 
by three Wit- fn ; | | 
es he ſa < 7 . C 5 CGH C a ar 0 
neſles, he ſays, Manor of H. and the Bulk of my Eſtate ; and I revoke that Part of 
1 make this my Will whereby I appoint A. B. and C. three of my Truſtees in my Will, 
Codicil, which 7 1 T defire K. and N. to be two of my Truflees, ard deviſe my ſaid real 


{ vill hall hgh 
be adde, FEftate to them accordingly. Lord Chan. Macclesfield 20 Nov, 1723 


and be Part decreed that the Will was confirmed by the Codicil ; that J. S. ſigning 
my laſt Will — — — . 8 
%% 1 bac and publiſbing his Codicil in the Preſence of three Witneſſes was a 
former ly made. oP Republic ation 
And Lord 

Chan. Coac per, aſſiſted by Sir John Trevor Maſter of the Rolls, and Lord Chief Juſtice Trevor, and 7 racy ]. 
16 June 1708, decreed that this was ot a Republication ; for ſince the Statute 29 Car. 2. there can be no Deviſe 
of Lands by an implied Republication, for the Paper in which a Deviſe of Lands is contained, ought to be 
re- executed in the Preſence of three Witneſſes. Cited arg' in the Caſe of Acherly and Vernon, as the Caſe of 
Lytton and Viſccunteſs Falkland, wide Comyns's Rep. 383. A. by Will dated 11 O#. 1684 only, executed, 
took Notice that his Lands were ſettled upon his Sons B. and C. in Tail Male, and then deviſed in theſe Words: 
In Caſe my Sons ſhall have no Iſſue Male, then, for the Preſervation of my Name and Family, I deviſe 
„ my ſaid Lands unto my Brother G. and the Heirs Male of his Body ifluing.” G. died in the Life of the 
Teſtator, having Iſſue a Son, then Lord Lanſdown, by which the Deviſe to G. in Tail Male lapſed. 15 Aug. 
1701 the Teſtator ſent for ſeven Perſons, and ſaid, © I ſent for you to be Witneſſes to my Will, and ſome- 
„times to be Witneſſes to the Republication of my Will ;” and then took a Codicil dated ſame Day in one 
Hand, ard the Will in the other, and ſsid, This is my Will whereby I have ſettled my Eſtate, and [ publiſh 
« this Codicil as Part thereof ;”” and then ſigned the Codicil which lay upon the Table with the Will in the 
Preſence of the Wüneſſes, who ſubſcribed it in his Preſence. By this Codicil he deviſed in theſs Words: 
« Whereas I heretofore made my Wil, dated 11 O#. 1684, which I do not intend wholly to revoke, but in 
„regard to the many Accidents and Alterations. to my Family and Eſtate, T by this Codicil, which 1 appoint 
to be taken as Part of my Will, deviſe as follows ;”” and then deviſed ſeveral Manors, Sc. to his Son B. in Fee, 
and 100 /. per Aunum to his Nephew, then Lord Lan/down, for Life, He then put the Will and Codicil together 


In 


” 
— —— 


ns COLT = 
Mreheih of 'Kjs | wil” And both't to: gether jet in 4 20 but one (a). Furt: in « Sheet of 
6 af ſald Will and Codicit his Feb. Bin J 8 an 3 
Landl, colitracted to be putchaſed, and alt bi real Wy perſonal Eſtate » in the 
(except the Copyhold barchaſed before his Wil did well Paſs. On Preſence of 


Appeal to the FER the Decree was e | Acherl 0 and 5 bom . 


Comyns's Rep. 381. 45 F ee een 
V 90 | Fn. zH: vol not bbs 6 & was not un- 
folded in their Preſence, and. did any of en en their Names as Wikatia bn ot under the Will; 
or on the ſame Paper, but on the Codicil only. And Parker Ch. J. and the whole Court held this no Repub- 
heation, for ſince the Statute 29 Car. 2: there ſhall be no Republication by Implication, but the Will muſt be 
re- executed, otherwiſe a Deviſe of Ou (hall not be good. Hil. 11 Arn. cites it as the Caſe of Penphraſe and 


Lord Lanjdown et al", Comyns's Rep. Jide Lucas's Rep. 96. ice the 29 Car. 2. the ſame Forms art 
neceſſary to the republ; Ging a WII as of the 2 . Reſolved per Lord Chan. Casper, Trevor Ch. }. 
and N Vide Lucas's "ey 98. - 0 Kren * 193. 
| By | bs 1 Nv phage, | 

| „an 75 * * > 

(E) Of Revorations, cee. | It . 


27 " vocation three 
Thin are 3 Firſt, That the Deviſor ſhould expreſsly declare his Mind that his Will ſhould be reyoked. 
Secondly, That the Eſtate deviſed ought to be altered, which is an implied evocation. Thirdly, That the 
Thing deviſed be altered. Mich. 4 Am. in C. B. Sir Richard Templeman's Caſe, MS, Rep.— Af the 
latter Part of a Will is inconſiſtent with the former Part of it, it ſuperſedes and revokes it. Pi- Reynolds C. B. 
an _ Compyns and Fe, Barons, in Scac', Hil. 4 Gee. 2. _ Hits. Gibs. 195. 


# * 9 
* 1 * , 
» 


Efendant's Teſtator by his Will gave his four "ARORA 6001. IF vin aghtel 
apiece, and afterwards married his eldeſt Daughter to the t * By 
Plaintiff, and gave her 700 l. Portion; after that he makes a Codicil. and e 
gives oo] apiece to his unmarried Daughters, and thereby ratifies and that where a 


confirms bis Will, and dies. Plaintiff preferred, his Bill for the Legacy — 
of 60091. given to bis Wife by the ſaid Will. ' And his Honour held, © Child, who 
that the Portion given by the Teſtator in his Life-time ſhould be in- afterwards, 
tended in Satisfaction of the 8 Mich. 1088. Trod and d e, 1 
2 Hreen. Key. 224. | | 75 e wWoi'ile, had the 
is owns like or greater 
So, it mould be intended in-SatisfaQion of the N unleſs the Teſtator ſhould aud bis Intent to be 
otherwiſe ; and it was ſaid the Words of ratifying and confirming do not alter the Caſe, tho' they amount to a new 
FRG _ IF Wwe of "ous and kel nothing of the Tale” s [PS | in _ Mer. ltid. 


* * 8 


8 7. 8. bad four Daughters, 4 B. C. and D. BE! by his Will 
deviſed to A. 1000 J. and by the fame Will deviſed to them 1 500 /. 
apiece for their Portions, which laſt Sums of 1 5001. were to be falle 

out of a real Eſtate deviſed by his Will for that Purpoſe. A. marries 
n FJ. §.'s Life-time, and F. S. gave her 4000 J. Portion. And per 
Lord Keep. Wright, This 4000. Portion muſt be taken to be a Satis 
faction of the 1 5oo /. given A. by the Will for her Portion, and a Re- 
vocation of the Will pro tanto, but as to the 10001. that being a general 
Legacy, A. muſt have that notwithſtanding the 4000 given her for 
her Portion. Hi 1701. Ward and Lant, Prec. in Chan. 183. 

F. S. deviſed Lands in S. to A. his Son for ninety-nine Years, 
determinable upon three Lives, and by his Will charges the ſaid Lands 
with an Annuity of 40. per Annum to his Daughter M. and afterwards 
deviſes the ſame Lands for ninety-nine Years, determinable upon three 
other Lives, reſerving 530 J. a Year Rent; this i is, during the Continu- 
ance of the Leaſe, a Revocation, but it is no Revocation as to the 401. 
fer Annum Annuity, there being Rent enough reſerved to ſatisfy that. 
Feb. 14, 1706. Parker and Lamb, Vin, Abr. Tit. Deviſe, (R. 2.) 
Ca. 16. P. 140. 

4. J. S. 15 Will (int at) deviſes to B. his yonnger Son 750 l. and 
N buys him a Cornet of Horſe's Commiſſion, and paid 650 J. 
for it, and it was proved he intended this 650. ſhould be diſcounted 
out of the Legacy, and that he would ſtrike ſo much out of the 
r 9 K Will, 


—_ 
— 3 . » — 


| WI. 28 ſoon as the Accounts came to London i bim, but died before 
n hey came, without altering his Will. Decreed at, the Money id 
1 or the ſaid Commiſſion ſhall go in Diminution of the Legacy, an be 
an in Payment and Satisfaction of ſo much. Micb. 1706. Hoſteins 
and Hoſkins, Pret. in Chan, 263, 

F. Tf a Man deviſes Lands, and afterwards mortgages the ſame for 
| Years, and then levies a Fine fur Conuſance de Droit come ceo, &c. and 
nor a Fine fur Conceſſit, this will be a Revocation ; but if there had 

been a Fine ſur Concefſit, it had revoked only pro tanto. Per Cowper 

: C. Eaft. 6 Ann. Vin. Abr. Tit. Deviſe, (P) Ca. 10. P. 136. 
His finn, 6. A. by Will gives his Children ſeveral Legacies, and to his eldeſt 
— * * Son 20001. After wards he gives him 400 J. to go to Itahy, and being 
pe 1k a Merchant, enters on the Debtor Side of his Book, my Son Debtor 
who married 400 l. Then by a Codicil, having taken an Account of his Eſtate, 
ef r oe 0 finding it would not anſwer all the Legacies, he retrenches 400 J 
Banks, Nich out of each of the younger Children's Legacies, without taking any 
whom he had Notice of the eldeſt Son or his 400 J. His Honour decteed the hob 
dane n 2000, to the eldeſt Son. . 1710. * and e. Prec. in 


Land. Af. Chan. 298. Wen 

terwards Sir 

Jobn builds a Houſe upon the Land, and belog a dos, makes an Entry, Lord Guernſey Debtor fo much fer 
building the Houſe, and then makes his Will, and deviſes the Reſidue of his Eſtate to his two Daughters ; and yet 
ie was held that this Houſe ſhould fall into the Lump of the Fortune given to the Lady Guernſey. ltid. 


7. A. in Dec. 1715 makes his Will, and ſigns, ſeals and publiſhes 
it in the Preſence of ſour Witneſſes, wbo atteſt and ſubſcribe the ſame 
in his Preſence, and thereby gives to H. P. his Son, and to his Heirs 
and Aſſigns for ever, his Laids, &c, The ad of Jun. following he 
orders one O. to make an e in his Will, and interlines theſe 
Words: I give unto my Wife A. P. and ber Aſpens, my Lands in W. 
for ber Life, and after her Deceaſe to my Son H. and his Heirs. The 
Will is read to the Teftator, and he approves of it, with the Interlineation. 
He put his Seal upon the Wax in the Preſence of three of the ſame Witneſſes, 
but does not write is Name de Novo, - neither do the Witneſſes ſubſcribe 
theirs de Novo. 9uere, Whether this was a good Deviſe to A. P. 
for her Life? The Doubt, was chiefly upon the 29 Car. 2. whether 
this Alteration Was not a Revocation within the Statute, Every Bequeſt 
is to continue in Force until the ſame be burnt, &c.. by. the Teſtator 
or his Direction, in his Preſence, or unleſs the ſame be altered by ſome 
other Will or other Writiag of the Deviſor, ſigned in the Preſence 
of three or four Witneſſes, declaring the ſame. If the Will be ſigned 
it may be in any Part; and per Parker and Eyre, the putting a Seal is 
a good Signing; for per Parker Ch. J. the Intention of. the Parties 
ſigning it, and the Witneſſes atteſting, is only that the Witneſſes may 
know it again. This Act is fully penned, and is not to be expounded 
away. Per Pouis, Here is no Danger of Fraud or Perjury ; here is 
a new Deviſe, and not only an Alteration. \ Per Eyre, Every Thing 
is right, ſave the new Subſcribing by the Witneſſes; the Caſe of Lee 
and Libb, in Show, 68, 69. is right; no Body can ſay this new Bequeſt 
was ſigned in the 7 a of the Teſtator. Per Eyre and Parker, 
There muſt be more than a bare Revocation. It muſt be figned in 
the Preſence of (three) Witneſſes. The Altering a Will muſt be under- 
ſtood of a Revoking, 1. e. an Alteration by Revocation, The latter im- 
plies of the whole Will, the former of any Part, otherwiſe this Alter- 
ing will claſh- with the former Clauſe,; ſo that if the Teſtator revokes 
the Whole or Pee it ſhall be by Will or Writing ſigned in the Pre- 
lence of Witneſſes, but they are = obliged to ſubſcribe. Per Eyre, 
Is (if) H. P. had been * found Heir az Law, then 4, the W 
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of the Plaintiff might have been helped; for if this be an Alteration, . 
fo as H. is not to have the Lands till after A.s Death, ſhe will have 
an Eſtate by Operation and'' Implication ' of Law. 'Eaft. 10 l.. 
Townſend and Pearce, Vin. Ahr. Tit. Deviſe, (R. 4.) Ca. 3. P. 142. 
8. Deviſe of Lands to A. and afterwards the Deviſor deviſes the 
ſame Lands to B. who was a Papiſt; both Deviſes are void; for tho 
the laſt is void as a Will, yet it is good as a Revocation, Fuly 11, 
1713. Reper and Conſtable, Vin. Abr. Tit. Deviſe, (R. 3.) Note to 
Ca. 2. P. 141. uy LEN: 
9. A ſubſequent Deviſe to a Perſon incapable of taking is a Revo- 
cation of a precedent Deviſe to a Perſon capable. This was approved 
by the Counſel on both Sides as good Law, Eaft. 13 Ann. in Dom. 
Proc', in the Caſe of Roper and Radchffe, Lucas's Rep. 233. , 
10, Deviſe of a Term carved out of an Inheritance for ninety-nine 
Years before the Statute of 3 & 4 M. & M. cap. 14. of fraudulent Deviſes, 
In Truſt to pay 141. per Annum to his Grand Daughter for Life ; and 
after the making this Will, the Deviſor mortgaged this Land for five 
hundred Years, (which is a Revocation in Law for the Term, but the 
Deviſee has an Equity to redeem the Mortgage); the Mortgagee aſſigns 
over the Mortgage to the Plaintiff, who was a Creditor by Bond to the 
Teſtator, and the Reverſion in Fee deſcended to the Teſtator's Heir 
at Law. Per Cowper C. The Mortgage is a Revocation pro tanto of 
the Deviſe of the Annuity, and ſhe muſt keep down the Intereſt, or 
y a third Part of the Redemption ; but being a Deviſee, ſhe may 
redeem the Mortgage without paying the Bond. Eaft, 2 Geo. Saunders 
and Hawkins, Vin. Abr. Tit. Deviſe, (Y) Ca. 2. 
11. A, deviſes Lands fo an Executor for Payment of Debts, and 
recites that a particular Schedule of them was annexed to the Will, 
Remainder over. Afterwards he mortgages Part of the ſame Lands, 
and pays moſt of the Schedule Debts with the Money. Decreed that this 
Mortgage is not a Revocation neither in all nor Part, and that the 
Mill ought to extend to all the Debts that ſhould be owing at the Time 
of his Death, and not to the Schedule Debts only ; and that the Mort- 
gage was only a Security, and not an Appointment how it ſhould be 
made. But this Decree was reverſed, but without Prejudice to the 
Heir at Law. 21 May 1717. Bernardiſton and Carter, Vin. Ar. Tit, 
Deviſe, (R. 6.) Ca. 25. P. 147. For jor Lord 
12. F. S. having four Daughters, A. B. C. and D. in 1705 by Chancellor, 
Will deviſes ſeveral Parcels of his Eſtate ſeverally to his four Daughters, 8 o 
and int al he deviſes to Truſtees all his Lands, Tenements and He- ge condkios, 
reditaments in E. and F. or either of them, or near thereto adjoining, precedent or 
In Truſt for A. until her Marriage or Death, and in Caſe ſhe marries 4 — bo" 
with the Conſent of her Truflees, then for her and her Heirs, or fer Penalties and 
ſuch Perſon as ſhe ſhould appoint, &c. but in Caſe ſhe ſhould marry F 9 rg 
without Conſent of her Truſtees, and forfeit her Eſtate, then to- her 2, te 
other Sifters equally between them, &c, In 1908 the Plaintiff Clarke Part and In- 
married A. with the Conſent of J. S. and he ſettles upon the Marriage ew _ 
(his Wife joining with him, who had theſe Lands in Jointure) Part Equity ſhould 
of” theſe Lands deviſed to her by his Will after the Death of her Mo- ſupply ſmall 
ther, and alſo 71. per Annum in Fee- Farm Rent, which was doubtful 2 
if it paſſed by the Will or not. In 1709 F. S. died, without altering Deviſee ; and 
the Will. (Note; J. S. in a Letter to Clarke upon the Treaty of his d, 
Marriage, declares, what he will give him with his Daughter in Preſent, i va. * 
| 6 FRY | and ted _ _ 
Was no vor7etl- 


ture, and faid, ſhould he take away the Eſtate from the firſt Deviſee, when it cannot go to the Deviſee over, 


only to let it deſcend to the Heirs at Law, which certainly was never the Intent of the Teſtator ? Thy 
geſtion 
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Queſtion in Aid thit ſhe will be a; better Fortune at his Death.) Quere, If this 
this Caſe was, Deviſe 10. H. in Fee upon Condition of marrying with the Conſent of 
[i the Father the Truſtees be diſpenſed, with oH performed by her marrying in . &.s 
8 Life- time, and with his Conſent? And Corper C. was of Opinion, 
4.'s Marriage that by the Marriage with the Conſent of the, Father the Condition 
Part of the * diſpenſed with, and the Deviſe become abſolute. Mich. 3 Geo. 1. 


Lands deviſed f 3 
to her by the Clarke et Ux' and Lures et al, Vin. Abr. Tit. Deviſe, (U) Ca. 11. P. 1 54. 
Will precedent 1 , \ T1 | 25. Bag 

to Ws | Marriage, be a Revocation of the whole Deviſe to her, or only pro tanto as was ſettled on her upon. the 
Marriage? And Lord Chancellor held that the Lands ſettled by the Father upon the Marriage of A. is a Revocation 
only pro tanto of the Lands deviſed to her, and not of the whole Devile ; for implied Revocations ought to be 
4 in, and the Inconſiſtency moſt apparent, which is not ſo in this Caſe ; for why may not the Father 
give his Daughter all theſe Lands at his Death, tho' it was not proper for bim to part with them all in his Lift. 
time; tho' he gave Part by Deed, why may he not give her the reit by Will? Decreed for Flaintiff the Wife for 
all the Lands deviſed to her by the Will. bid. 2 Vern. 720. Clarke and Berkley et al, S. C. decreed 
accord", and the Father's Conſent more to be regarded than any Conſent of the Truſtees to whom the Father had 


delegated a Power to conſent in Caſe of Marriage after his Deceaſe. 


” 


13. Lands deviſed to one in Fee, and afterwards mortgaged to the 

fame Deviſee, is a Revocation in toto, being inconſiſtent with the De- 

iſe; tho' agreed, if the Mortgage had been to a Stranger, it had been 

a Revocation guoad the Mortgage only. Decreed per Lord Maccles- 

| field, Eaſt. 1719: Harkneſs and Bayley, Prec. in Chan. 514. 

Pree. in Chan.” 14. J. S. by Will gives his Davghter 500 J. for her Portion, and 
da poi afterwards marries her to A. and gives her 3001. for her Portion in 
7.8. by Will Marriage, and lived four Years after without revoking his Will. At- 
gave 300/. terwards the Huſband is a Bankrupt, and the Aſſignees brought a Bill 
— cn againſt the Father's Executor for the 500 J. or at leaſt to recover 2001. 
F Be married to make up the Portion tantamount to the 5001. Legacy. Eord Chan. 
_ x Parker with great Clearneſs held, that giving a Daughter a Portion by 
but if not, Will, and afterwards a Portion in Mariiage, is by the Law of all other 
then 200/. Nations as well as Great Britain, a Revocation of the Portion given 


only; M. af- by the Will; and diſmiſſed the Bill with Coſts. Mich. 1720. Hartop 


rds 1 p 
3 22 and Mbitmore, 1 Will. Rep. 68 1. 


of her Father. Ip % 4 EE SOT; OE ty b 
and Mother, married without the Conſent of either of them; but the Father was afterwards prevailed on to 


give her 200 J. and died without altering his Will. M.'s Huſband afterwards becoming a Bankrupt, his Aſſignees 
brought a Bill to have the 3007. or at leaſt the 200. given M. by her Father's Will; but the Bill was diſmiſſed, 
for that the 200 J. given by the Father in his Life-time was a Satisfaction of the Legacy, and a Revocation of 
the Will as to that Portion, and the 300 J. was to take Place on her marrying with her Mother's Conſent, which 


could only be intended after the Father's Death, and conſequently the Legacy never became due at all. 


15. Teſtatrix having three Daughters, A. E. and M. by Will deviſed 
10001. to A. Soo l. to E. and ool. fo M. After this Will was made, 
Plaintiff courted A. and upon a Treaty of Marriage, Teftatrix gave a 
Note for 5001. payable within fix Months after the Marriage to Plain- 
tiff, in Augmentation of her Daughter's Portion left her by ber Father ; 
and the next Day the Marriage was had ; and upon the ſame Day the 
Teſtatriæx was taken ill, and died fix Days after, without altering or 
making a new Will; but ſhe did declare, that ſhe did intend that her 
Daughter A. ſhould have but 1000]. from her, and that now ſince ſhe lad 
given ber this 500 |. ſhe muſt alter her Will ; and ſent for an Attorney 
to do it, but when he came ſhe was light-headed, and died ſoon after. 

And it was ſaid by the Defendants the Executors, that the Teſtatrix's 
Aſſets were not ſufficient to pay Plaintiff the 500/7, upon the Note and 
the 1000/7. Legacy, and likewiſe the Legacy left to the two other Daugh- 
ters. And two Points were made; Firſt, If this 500 J. Note ſhall be 

taken in Part of Satisfaction of the 10001. Legacy. Secondly, If paral 

Evidence ſhall be admitted to prove the Intent of the Teſtattix? And 
fer Lord Chan. Parker : Circumſtances of the Teſtatrix and her Fa- 


mily may be given in Evidence to expound the Will, but not any pare! 
Declarations 
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Declarations to explain the Words of the Will, or controul it: That 
in this Caſe there is no Doubt upon the Words of the Will, but the 
Queſtion is, If the Teſtattix has not advanced Part of the Legacy it 
her Life- time upon the Marriage of her Daughter? And the Evidence 
is only as to the Satisfaction; and thereupon his Zoruſbip admitted the - 
Evidence to be read. The Maſter to ſee if Aﬀets ſufficient to pay all 
the Legacies, and upon Report the Court to determine as to the Quan- 
tum due to the Plaintiff. | Hz. ꝙ Geo. Pepper et'Ux* and Winyeve et al, 
Vin. Ar. Tit. Deviſe, (V. 2.) Ca. 10. P. 158. | 

16. FJ. S. deviſed to M. his Wife ſix Houſes in Bar of Dower, and And his tort: 
ſubject to his Legacies he deviſed [the reſt of] his real and perſo- ## thought 
nal Eſtate to his two Daughters, and their Heirs; in Moieties; and reggae, 1 
afterwards in Conſideration of the Marriage of A. his eldeſt Daugh- caule after 
ter with B. J. S. by Marriage Articles covenants to ſettle one Moiety dine; to. of 
of his real Eſtate 20 the Uſe of himſelf for Life, Remainder ty the Ujs into, J. $. had 
of ſaid B. and A. his intended Wife for their Lives, Remainder fo the executed a 
younger Children of the Marriage in Tail general, Remainder ts ſaid — | 
B. in Fee; and alſo covenanted that he would ſtand poſſeſſed of one Will ſubje& - 
Moiety of all ſuch perſonal Eſtate as he ſhould leave at his Death, (ſub- * ma . 
je& only to his Debts and ſuch Legacies as ſhould amount to 5000 J.) Cong ation 
In Truſt for B. and his ſaid intended Wife for their Lives, and after- was a Repub- 
wards to be paid to their younger Children. Lord Chan. Xing held that 3 — * 
tho' this was but a Covenant, and therefore at Law 70 Revocation of if he had 
the Will by which the Teſtator had diſpoſed of his real Eſtate, yet that wrote it over 
the ſame being for a valuable Conſideration, was in Equity tantamount hd fd. 
to a Conveyance, and conſequently in Equity a Revocation of the Will as wards, for a 
to the Moiety of the fix Houſes deviſed to the Teſtator's Wife, ſo that 2 Con- 
B. was intitled to one clear Moiety of the real Eſtate, and to an Ac- — poll 
count of the Rents, Cc. thereof from F. S.'s Death; but as to the fix a Moiety of 
Houſes deviſed to the Teſfator's Wife, it being his Intent that ſhe rb 
ſhould have them, the Court held that ſhe ſhould have a Satisfaction 15 his eldeſt 
out of the remaining Moiety, and that the Wife thould not ſuffer by Daughter by 
the Marriage Articles, there being enough out of the other Moiety to 0 
ſupply and ſatisfy the Deviſe of the ſix Houſes to her. Therefore as to diſpoſed of 
the other Moiety of the real Eſtate, it was decreed that the Teſtator's — * longer 
Widow was to have for her Life fix Houſes, Part thereof, and the Re- Pant of J. Hoi 
ſidue of ſuch. Moiety ſubject to the Wife's Eſtate for Life in the fix Eſtate, ſo 
Houſes, to be divided between the two Daughters equally. Hil. 172 8. rote dg 


; : ſtator after- 
Rider and Wager, 2 Will. Rep. 328. wards by 

t 1 | . deviling a 
Moiety of his real and perſonal Eſtate, muſt be intended to have meant the remaining Moiety only, and 5 have 
divided that Moiety into Moieties. 16:4. 334. Note; After the making of the Will and Codicil, the Teftatot 
and his Wife by Leaſe and Releaſe and Fine mortgaged the Premiſſes, and it was urged that this was a Revocation 
of the Mill; but per Lord Chancellor, It can only be a Revocation pro tanto. bid. 334. 


17. J. S. on his Marriage with F.'s Daughter, ſettled 500 J. per 
Annum on her ; he after ſurrendered ſome Copyhold Eſtates to the 
Ute of his Will which he made, and gave the Copyhold to his Wife. 
Afterwards J. S. (on the Death of his Wife's Father) became intitled 
to 1 500 . in right of his Wife; then F. S. levied a Fine, and made 
a new Settlement, and increaſed her Jointure 300 f. per Annum, but 
never altered his Will. And per Lord Chancellor, The Settlement is 
a Revocation of the Will, for ſuch Lands as are not compriſed in it; 
but the Copybold is not, and therefore paſſes by the Will. Tin. 172 5. 
Lannoy and Lannoy, Select Caſes in Chan. 48. | 

18. F. S. in 1699 leaves to A. 8784 J. In Truſt to be by her in- 
veſted in Lands, and to ſettle the ſame on herſelf for Life, Remainder 
to the Heirs of B. A Decree was had againſt A. to lay out the 
Money in Lands, and to ſettle the ſame according to F. $,'s Will. 

Vo. II. 9 L a A. 
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A. purchaſes Land to the Value ef 33004. and: deviſes thoſe Lands to C. 
(who was Heir at Law td B.) and her Heirs, and gives ſeveral Legacies, 
which could not be paid if the Deviſe were not to be taken as Part 
Satisfaction; and for that Reaſon it was ſo decreed, Per Lord Chan. 


King, Mich, 1726. Gibfon and Scudamore, Select Caſes in Chan. 63. 
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> OG 19. 4. and B. were Tenants in Common of, Lands in Fee. A. by 
of Note, cites Will dated 2 5 Jan. 1719. deviſes ber Moiety of the ſaid Lands unto 


S.C. and ſays, Tuftees and their Heirs, Upon Truſt 2 fell the fame for the Purpoſes 
the Judge's , hs Poetic 

Certificze therein mentioned; afterwards A. and B. made Partition by Deed, dated 
appears to 16 May 1722, and a Fine was levied, and the Uſes were declared to be 
= i A as to one Moiety in Severalty to A. in Fee, and as to the other Moicty 
Book; with in Severalty. to B. in Fee. In 1724 A. died without revoking or alter- 
oy ng ing her ſaid Will, leaving J. S. her only Son. Lord Chancellor declared 
concurred» that the Will was well proved, but referred it to the Judges of B. R. 
and ordered whether.the Deed of 16 May 1722 and the Fine levied purſuant thereto 
1 was, not a Revocation of the Will. And Raymond Ch. J. Page, Probyn 
4's Wil and. Lee Juſtices, certified their Opinions to be, that the Will was 
* not revoked by this Deed and Fine, and that A.'s Share of the Lands 
CE chat Contained in he Deed and Fine do pals by the Will. Apri/(gth) 1730, 
if A. deviſe Lutber and Kirby, Vin. Abr. Tit. Deuiſe, (R. 6.) Ca. 30. P. 148. 
Lands an | 

Jevids a Fine, and the Caption and Deed of Uſes are before the Will, but the Writ of Covenant is returnable 
after the Will, this ſeems a Revocation ; becauſe a Fine operates as ſuch from the Return of the Writ of Covenant, 
and nt from the Caption.————See Salk. 341. Lloyd and The Lord Say and Seal ; and yet this an hard Caſe, 
fince by the Caption the Party Conuſor does all his Part, and the reſt is only the Act of the Clerk or his 
Attorney, without any particular Inſtructions from the Party. 


Fitz Gibb. 20. A. being ſeiſed in Fee ſettled his Eſtate by Leaſe and Releaſe in 
hy „ 1712 to the Uſes therein after ſpecified, with Liberty nevertheleſs at 
to the Iztcr- bis Mill and Pleaſure to diſpoſe of, change, or alienate the ſaid Eflate, 
2 Lord or any Part thereof, for any Eſiate or Eſtates whatſoever as he ſhould 
Cher the think fit, and to revoke all and every the Uſes thereby limited, and then 
Party that put declares the Uſes to himſelf for Life, with ſeveral other Remainders, and 
K in, 99989" a Remainder 70 D. in (Fee) Tail, The ſaid Deed contains the follow- 
ſome Uſe or ing Powers; Firſt, A Power for A. by any Deed or Writing ſigned, 
other, and it ſealed and delivered in the Preſence of two or more Witneſſes, to demiſe, 
5e, Ee bar to deaſe, limit or appoint the ſaid Premiſſes to any Perſon whatſoever for any 
ive . an Term or Terms whatſoever, and for ſo much yearly Rent as he ſhould 
3 think fit. And that it ſball aud may be lawful to and for the ſaid A. 
the Eſtate; at any Time during his natural Life, at bis Will and Pleaſure, to 
and as 4. s grant, ſell or demiſe the ſaid Premiſſes, or any Part thereof ; or by 
do ele lach any Deed or Writing under his Hand and Seal, or by bis laſt Will, &c. 
a Power, his 22 Mriting, ſigned, ſealed, delivered and publiſhed in the Preſence of 
edu three or more Witneſſes, to revoke, repeal and make void, all and every, 
abridge it. Or any the Uſe and Uſes, Eftate and Eſtates, Truſts and Limitations 
Kid. 223. before raiſed, and to declare or limit the ſame or . ſuch new Uſes as 
ſhould ſeem moſt meet to him ; and then and from thenceforth the Eſtates 

before limited and jo revoked, to ceaſe, &c. And that the ſaid A. 

may diſjoſe of the ſame Premiſſes, and every Part thereof, to ſuch other 

Perſon and Uſes as he ſhall think fit ; any Thing, &c. to the contrary 
notwithſtanding, The firſt Part of this Proviſo, vz. to grant, /ell 

or demiſe, appears inſerted by Interlineation.— In 1715 A. by Leaſe 

and Releaſe, reciting that he was indebted as ſpecified in a Schedule 

annexed, conveyed his Eſtale to W. R. and W. S. and their Heirs, 

In Truſt t pay the ſaid Debts by the annual Profits, or Mortgage or 

Sale of the Premiſes, and after Payment thereof, to pay the Overplus, 

if any, and reconvey ſuch Parts of the Premiſſes as ſhould remain 

unſold to the ſaid A. or to ſuch Perſon aud Perſons and to ſuch. Uſes, 

& c. as A. by any Deed or Writing under bis Hand and Seal, atteſted 
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by two ar more credible Witneſſes, ſhould limit, &c. This Releaſe 
was atteſted by two Witneſſes only. A. died without Iſſue. Lord 
Chancellor, aſſiſted by Lord Chief Baron Reynoſds and the Maſter of 
the Rolls, was of Opinion that A. intended to reſerve an abſolute 
Power over this Eſtate, and either to revoke it by an expreſs Re- 
vocation, or by a Conveyance to different Uſes, which are the two 
Kinds of Revocation, as is-evident as well from: the Preamble which 
is interwoven with the Conſideration of the Deed, as from the 
Proviſo; and in Conſequence of that Intention, it is reaſonable to 
ſuppoſe he meant to have a Power to defeat it without taking any 
Notice of it, and if no Power had been reſerved in the Body of the 
Deed, then would the Preamble have given a general Power, That 
a Conveyance to different Uſes would have been a Revocation as eſ- 
fectual as an expreſs Revocation, and that he thought any other Con- 
ſtruction would be forced and unnatural. That if A. had ſtopped with 
the firſt Words of the Proviſo, vis. to grant, ſell or demiſe, he had 
reſerved an abſolute Power. Then come the Words, vr by any Deed or 
Writing. Or is plainly a Disjunctive, introductory of a different Sen- 
tence, and a different Power, which is plain by the Words immediately 
following, viz. and then the Uſes ſo revoked and repealed, refer to the 
expreſs Power of Revocation. - That if the ſecond Part of the Clauſe, 
or by any Deed or Writing, &c. had been dropped, [and it had been] 
or to repeal, &c. it is plain they would be diſtin Powers; and his 
Lordſhip aſked, why thoſe Words ſhould alter the Caſe? That the Cir- 
cumſtance of three Witneſſes, is only applicable to the expreſs Revoca- 
tion, but it neither goes to the firſt Power, nor to the general Power of 
Diſpoſing at the End of the Clauſe, viz. and that the ſaid A. ſball and 
may diſpoſe, &c. which is as much a diſtinct Power as can be, and is 
larger than the firſt, for by this he might give his Eſtate (Tail) by Will, 
That the expreſs Power of Revocation could not by this Conſtruction 
be thought Nugatory, for within the firſt Power he could not be re- 
inſtated in his former Eſtate without a Conveyance and Reconvey- 
ance ; nor could he have deviſed it. But admitting it to be ſo, he 
thought a general Intention is not to be ſuperſeded becauſe a ſubſe- 
quent Part of the Deed is Surpluſage, and that the whole legal Eſtate 
Paſſed to the Truſtees by the Deed of 1715. Decreed 12 June 1730. 
Fitzgerald and Lord Fauconberge, Lilly's Pract. Conv. 390, 400. 
Affirmed in Dom. Proc', 27 Feb. 19730,—1 Tbid, 402. 

21. Tho' a Covenant or Articles do not at Law revoke a Will, yet 
if entered into for a valuable Conſideration, amounting in Equity to 
(a) a Conveyance, they muſt conſequently be an equitable Revocation (a) See the 
of a Will, or of any Writing in Nature thereof. A Woman's Mar- in abe Cate, 
riage is (5) alone a Revocation of her Will. Per Lord Chan. King, Sir Barnban 
Trin. 1731. in Caſu Cotton and Layer, 2 Will. Rep. 624. ** 
22. Tenant in Tail Remainder to himſelf in Fee, deviſes his Lands ger. 1. 33. 
to 4. and then ſuffers a Recovery to the Je of himſelf in Fee, and(6) 4 Rep. 61. 
dies without Tſjue Male; this is a Revocation of the Will. Hil. 1732. 
Marwood and Turner, 3 Will. Rep. 163. 8 

23. J. S. ſeiſed of a Leaſe for Lives, deviſes it; and afterwards J. §. . 
ſarrenders the old Leaſe, and takes a new one to him and his Heirs the old Leaſe, 
for three Lives. :Decreed by Lord Chan. King, that this Renewal . S. the Te. 
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of the Leaſe was a Revocation of the Will as to this Particular. al ont af him. 
Hil. 1732. Marword and Turner, 3 Vill. Rep. 166, 170. r 
| | - himſelf © 


the whole Intereſt ; ſo that there being nothing left for the Deviſe to work upon, the Will muſt fall, and 
the new Purchaſe being of a Freehold deſcendible, could not paſs by a Will made before ſuch Purchaſe. 
Per his Lord/bip, who wondered, that this Caſe, which he ſaid muſt have often happened, had not been beſore 
determined. ann — 


24. A. 
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24. A. 23d June 1729 made his Will, and executed two Duplicates 
. thereof before three Witneſſes, and made B. and C. (ſince deceafed) 
Execators, and one of the Duplicates was delivered to B. A. died 
2 OF. 1730, and about three Weeks before bis Death he made ſeveral 
Alterations and Obliterations with his own Hand in the Duplicate re- 
maining in his own Cuſtody, making a new Deviſe of his real Eflate, 
and a new reſiduary Legatee and a new Executor, entirely ſtriking out 
the Names of the firſt Deviſtes, reſiduary Legatee and Executors, and 
altered ſeveral of the former Legacies, and inſerted or interlined new 
Legacies ; and ſoon after wrote another Will with his own Hand, agree- 
able in a great Meaſure, but not altogether to the Will or Duplicate 
ſo altered, with. Concluſion in theſe Words: In Witneſs whereof I 
« the ſaid Teftator have to each Sheet ſet my Hand, and to the Top where 
© the Sheets are fixed together, my Hand and Seal, and to the laſt thereof 
% my Hand and Seal, and to a Duplicate of the ſame Tenor and Date, 
« this Day of, 1730.” But there was no Signing or Fix- 
ing together, Teſtator ſoon after began to write another Will, Word 
for Word with the laſt, ſo far as it goes, but went no farther than 
deviſing his Lands. Teſtator lived fix Days after, and was in good 
Health, and might have finiſhed and executed both or either of the 
latter Wills if he had thought fit. Teſtator never ſent or called upon 
B. for the Duplicate of the firſt Will in his Hands, tho' B. lived in 
Town. After the Death of Teſtator, all the Teſtamentary Papers or 
Schedules were found lying all in looſe and ſeparate Papers upon a 
Table in his Cloſet, not figned or executed, and the Duplicate of the 
firſt Will was found on the ſame Table altered and obliterated, (ut ſupra) 
with his Name and Seal thereto whole, and uncancelled. Sentence 
was given in the Prerogative Court for the Duplicate of the firſt Will 
in B.'s Hands, and confirmed upon Appeal to the Delegates, viz. Lord 
Raymond Ch. J. and Probyn J. Dr. Tindale and Dr. Brampton, (who 
were all the Delegates preſent) after four Days folemn Hearing ; and 
upon a Commiſhon of Review (granted by Lord Chan. King upon 
the Petition of Hyde the Executor named in the new Will) was 
again affirmed by the Opinion of all the Delegates, (except Dr. Pinfold) 
viz, of the Judges Reynolds C. B. Page J. and Comyns B. and two 
Doctors of the Civil Law, chiefly on the Reaſon (as the Reporter 
ſays he heard) that the Teſtator did not intend an Inteſtacy, and 
by the Alterations and Obliterations in his own Duplicate of his firſt 
Will he appeared only to deſign a new Will, which as he never per- 
fected, the fiſt ought to ſtand, and Teſtator not calling for the Du- 
plicate of the firſt Will in B.'s Hands, ſtrengthens the Preſumption of 
his Intent not abſolutely to deſtroy his firſt Will till he had perfected 
another, which he never did. 25 Nov. 1734. Hide and Maſon, Vin, 
4 : Abr. Tit. Devi, (R. 2.) Ca. 17. P. 140. 
4 eta 25: J. S. deviſed all his real and perſonal Eftate to Truſtees A. B. and C. 
fays, Lord their Heirs, Executors and Adminiſtrators, In Truſt to pay 151. per Ann. 
ns oy the Plaintiffs (his two Siſters) for their Lives, and after ſeveral Lega- 
titfs their cies, the Surplus In Truſt for the Diſſenting Minifters at Reading, &c. 
Coſts, tho' it and gave 300 J. apiece to each Truſtee, and 20 J. per Annum to each, 
e 2 while they took Care in executing the Truſt. Afterwards by Leaſe 
might come and Releaſe of ſubſequent Date to the Will, the Teſator conveyed all his 
22 ne WR real Eftate unto and to the Uſe of the ſaid A. B. and C. and their Heirs, 
Defendant the W717 a Proviſo to be void on Payment of 10s, And by another Deed 


Trees god of the ſame Date the Teſtator gave all his perſonal Eftate to ſaid A. B. 
would be the ' 

ſame Benefit to Plaintiffs) but the Court denied it, as tending to leſſen the Charity, and ſaid the Truſtee had made 
{9 ill a Defence as not to deſerve the leaſt Favour,—Vin, Abr. Tit, Drviſe, (R. 6.) Ca.31. P. 149. S. C. 
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and C. Proviſo to be alſo void on Payment of 10 8. but J. S. kept both | | 
theſe Deeds in his Cuſtody, and ſoon after died; and the ſaid A. B. \ 
and C. obtained Adminiſtration cum Teſtamento annexo as Truſtees. 

The Truſtees for ſome Time paid the 151 F 44 * apiege to each 

of the Teſtatot & Siſters, but after wards refuſed to r the Pay- 

ment thereof, and alſo refuſed to pay any of the Diſſenting Miniſters, 

but kept the Rents, Fc. to their own, Uſe. The two Siſters (the Heirs 

at Law) and their Huſbands, brought their Bill againſt the ſurviving 

Truſtee, inſiſting that the Deed of Conveyance of the real Eſtate and 

the Deed of Gift of the per/onal Eſtate had revoked the Will, and 

that there was a reſulting Truſt for them as Heirs, at Law; or at leaſt 

that they (the Siſters) were intitled to their 152, per Annum Annuities. 
Defendant infiſted on Plaintiff's having forfeited their Annuities by 

bringing their Bill, there being a Clauſe in the Will that if they (the 

Siſters) diſputed the Will, then they ſhauld forfeit their Annuitics. 

Lord Chan. Talbot decreed that the Annuities ſhould be paid to the 

two Siſters, with the Arrears. and growing Payments thereof; but the 

Surplus was decreed to go to the Diſſenting Miniſters. Mich. 1734. 

Lloyd et Ux' et al and Spillet et al, MS. N. 

26. Sir John Wobrych by Will in Auguſt 1722 deviſes his Eſtate to 
Truſtees for the Term of two hundred Years, for Payment of all his 
Debts. In December following, he deviſed the ſame to other Fruſtecs 
for three hundred Years, In, Truſt to pay ſome particular Debts. by 
Specialty mentioned in the Deed, and all Incumbrances that affected 
his Eſtate. In June 1723 he died; and the Queſtion was, If the 
Deed in December was a total Revocation of the two bundred Years 
Term? And at the Rolls both Terms being held to be conſiſtent, the 
Plaintiff now brought a Bill of Review, and Talbot Lord Chan, Was 
of Opinion, that the Deed in December was intended only as a colla- 
teral Security for Payment of the Debts therein mentioned, and ſuch 
others as were a Charge on the Eſtate, and that Sir John did not depart 
from his former Intention of paying alt his Debts, but only to give 
Preference to thoſe compriſed in the three hundred Years Term, who 
by Law were preferred to the ſimple Contract Debts ; and therefpre he 
decreed that ſo much of the three hundred Years Term ſhould be ſold 
as would ſatisfy the Purpoſes' of the Deed, and afterwards the two 
hundred Years Term ſhould commence. Weld and Acton et at, Mich. 
Y Geo. 2. MS. Rep. 51 


(F) Where the Pꝛobate differs from the oꝛi⸗ 
Jinal Mul. 


1. WILL is made in French and ptoved in French, and under 
| it in the fame Probate the Will was tranſlated into Engliſb, 

but it appeared to be falſiy tranſhated; Objected, That the Tranſlation 
being Part of the Probate, and allowed in the Spiritunl Court, it muſt 
bind; and the Application muſt be to that Court to correct the Mi- 
ſtakes, which until then muſt be concluſive. But per his Honour, 
Nothing but the Original is Part of the Probate, neither hath the Spi- 
ritual Court Power to make any Tranſlation ; and ſuppoſing the origi- g 
nal Will was in Latin, (as was formerly very uſual) and there ſhould be 
a plain Miſtake in the Tranſlation of the Latin into Engliſh, ſurely 
the Court would determine according to what the Tranflation ought to 
be. And ſo it was done in this Caſe. Hz. 1918, LU Fit and L'Ratt, 
1 Vill. Rep. 526. ole N 
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CAP. OXX. 
"Writs. 


(A) Of the Writ Homine Replegiando. 

(B) Of the Writ Ne exeat Regnum. - 75 
(C) Df filing an oziginal Writ Nunc pro tunc, &c. 
(D) Of the Writ de Ventre Inſpiciendo. 
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(4) Of the Writ Homine Replegiando. 


1. WIFE cannot either by herſelf or Prochein Amy, bring 
A an Homine Replegiando againſt her Huſband, for he has by 
Law a Right to the Cuſtody of her, and may, if he thinks 
fit, confine her; but he muſt not impriſon her, if he does, it will be 
good Cauſe for her to apply for a Divorce, propter Sevitiam ; and the 
Nature and Proceedings in this Writ ſhew, that it cannot be. main- 
tained by the Wife againſt her Huſband. Eaft. 1708. Atwood and 
Atwood, Prec. in Chan. 492 ; | | 


- 
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(B) Of the Writ Ne exeat Regnum. 


4. HE Defendant obtained an Order to have his Solicitor's Bill 

referred and taxed; upon the Taxation he was reported to 
be over-paid 60 /. thereupon Defendant moved for a Ne exeat Regnum 
againſt the Solicitor, on Affidavit that be was going beyond Sea with 
the Governor of Jamaica; and the Writ was granted by the Maſter 
of the Rolls, in the Abſence of Lord Keeper, tho' there was no Bill 


- "y 1 1 ate * ; ' 3 7 

in Court whergen to groß thin Wage Magta 1291 Lad and 
3 Cardy, Prec. in Chan. 171 Arn | f | 
out of the © 2. Ne exeat Regnum lies to prevent oh going to Scotland. Trin. 
Juriſdiction of 17 14. Done's Caſe, 1 Will. Rep. 203. . : 
this Court, Hh | | 9 75 | f 1 
and conſequently out of the Reach of the Proceſs thereof, the Deferidant's going there is equally! miſchievous 
to the Suitors here, as if he went actually out of the Kingdom; and tho' in this Caſe it was moved for one 
Defendant againſt another Defendant, yet it being in a Matter of Account, in which both Parties axe Actors, 
and Money being ſworn dye from the Party againſt whom the Writ is prayed; to the other, Lord Chan. Harcourt 
thought the Motion proper. 16. — Where the Party is to be. zeftramed from going to Scar land, the 
Condition muſt be, not to go out of the Realm or to Scotland, ſor if it be only not to go, out of the Realm, 
the Party's going to Scrrland will not forfeit the Bond or Recognizance. lbid. by way of Note. 
Lord Chan. Tallos was moved that a Ne crcat Regnum might be ſo framed às to prevent the Defendant 
from going into Scotland, upon Affidavit of his going to reſide there; and that be had confeſſed that a8 a 
Truſtee for the Plaintiff under his Father's Will, he had received 10, oo J. An Order had been made at the 
Rolls for a Ne erat Regnum to iſſue (upon Petition) and marked for 10,0097. but it was apprehended 4 the 


uſual Writ (which only reſtrains a Merchant from going out of the Realm) would not refrain! his going to 


Scotland, which by the Union is now the ſame Kingdom, and yet as effectually out of the Rares of the Froceſz 
of the Court as any Foreign Part out of the King's Allegiance. His Lora/bip aſked what Authority he had to 


alter an original Writ, eſpecially as this Writ was not originally intended to aid the Froceſs of the Court, 
but was a Mardatory Writ to prevent the King's Subjects from going into Foreign Countries, to praftiſe Tresſan 
| F 
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with the King's Enemies; and ſeemed to think, that this Caſe muſt have happened fince the Union ; and yet 
he had never known or heard of any Attempt had been made to alter the Writ ;' and ſaid, that perhaps there 
was no Foundation for the Doubt whether the common Writ would not prevent the Defendant from going into 
Scotland as well as any of the King's other Dominions out of the Reach of the Proceſs of the Court. 
Eaft. 1736. Hunter and  Meceray, Caſes in Eg. Temp, Talbot 196.—————Mr. Hamilton informed the Court 
that ſomething of this Kind had been moved in one Mitchel's Caſe in the Lord Conper's Time, who ſeemed 
to think that the Writ extended to Scotland, notwithſtanding the Union, but did nothing in it. The Regiſters 
likewiſe ſaid, they never knew any other than the common Order made. His Ler4/ip ſaid, it was dangerous 
to alter old eſtabliſhed Forms, and therefore would make no Order in it. Bid. 197. 


a 


(O) Of filing an oziginal Writ Nunc pro 


tunc, &c. 


1. L PON a Petition to his Honour for Leave to. file an Ot iginal In Caſe of a 


after Error brought to reverſe the Judgment, his Honour 2 


(upon ſpeaking with an antient Officer of the Court) denied the doing Equity will 


it, and the rather, in the principal Caſe, becauſe the Action being on give Leave 
to file an Ori- 


a Policy of Inſurance, the Plaintiff might bring a new Action, if this ginal aſter a 
Judgment ſhould be reverſed. Mich. 1717. Anon. 1 Will. Rep. 41 1. Writ of Error 


. 1 . . . brought to 
Secus had it been in a are Impedit, or in an Action againſt the e te 


Hundred for a Robbery where the Suit muſt be commenced within Judgment, 


a (a) limited Time, or if the Time had been ſo far elapſed as that the _— = 
Statute of Limitations had been a Bar, if the Judgment ſhould be . 
reverſed. Vid. 412. conſents that 
| ' there ſhall be 
Judgment awarded againſt him, ſo does he likewiſe by Implication conſent to all thoſe Meany without which 
the Judgment cannot be effectual; and conſequently that an Original ſhall at any Time be filed, eſpecially 
if ſuch Judgment was given as a Security for Money or other valuable Conſideration. Lid. 411, 412. 
Secus where — is given by Default or on Demurrer, c. and there is alſo a Difference where the Omiſſion 
proceeds from the Ignorance, and where by the Miſpriſion of the Clerk, far in the former (5) Caſe it is not to 
be helped, and ſuch Leave to file an Original (ut ſupra) ought not to be given without very ſpecial Reaſon, for 
this would be a Wrong to the Crown and to the Officer, no Original being then likely to be filed, uvleſs where 
the Party ſhould find himſelf in Danger of having his Judgment reverſed. Per his Honour, ibid. 412. 
But after, in July 1719, in another Cauſe, on a Petitian for Leave to file an Original, upon Afﬀidavit that 7. 
Plaintiffs Attorney had been ill and diſoraercd in his Head, by which Means an Original was omitted to be filed; 
and a Writ of Error being brought to reverſe the Judgment, and Bail given thereon, his Honour gave Leave to 
file the Original, paying the Coſts of the Error hitherto, and the Bail in Error to be diſcharged. Ji 412. 
(a) Vide 3 Lev. 347. Beachcroft and The Hundred of Burnham, where for this Reaſon, wiz. becauſe the Time 
for bringing the Action was elapſed, the Court gave Leave to amend after Iſſue was joined, and the Jury had 
appeared at the Bar. ( Vide Blackmore's Caſi, 8 Co, 159. a. 6. 


2. Inſtructions for an Original againſt an Hundred for a Robbery 
committed on 10 Je 1717, were brought to the Curſitor for an 
Original againſt the Hundred within the Year, but the Writ paſſed the 
Great Seal after the Year, tho' teſted within the Year, viz. when the 
Inſtructions were brought to the Curſitor. Lord Parker referred it to 
the Principals and Aſſiſtants of the Curſitors Office, to certify what 
had been the Uſage and Cuſtom in ſuch Caſes, who certified it to be 
the conſtant Practice of their Office to teſte original Writs againſt Hun- 
dreds, Corporations, Heirs, and in ſeveral other Cafes, the ſame 'Days 
the Writs are beſpoke; and that they never knew it otherwiſe, or that 
the Practice ever was conteſted before the preſent Caſe, Whereupon 
his Lord/bip ordered the Plaintiff to be at Liberty to proceed in this 
Hue and Cry, and that Defendants ſhould pay the Coſts in reſpect of 
the Reference. Jin. 1718. Price and Chewton Hundred in Com' So- 
merſet, 1 Will. Rep. 437. 
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(D) Of the Writ de Ventre Inſpiciendo. 


1. ING Lord C. held this Writ to be of common Right, and ſaid 
that it is in the Regiſter, tho not in F. N. B. and is for the Se- 

curity of the next Heir, to guard him or her againſt fraudulent or ſup- 
ſititious Births; and that it lies for a Tenant in Tail, becauſe at the 
Time it was firſt allowed ſuch Eſtate was a qualified Fee ; and ſaid, 
that any Affidavit proving the Huſband to be in Poſſeſſion would 
induce him primd facie to intend it a Fee-fimple. And in the prin- 
cipal Caſe, the Widow being admitted to be with Child, the thee 
fixed a Place agreeable to both Parties, where ſhe might be till de- 
livered, and where the Heir might from Time to Time, at proper 
| Seaſons and on Notice ſend Women to ſee her, and to be preſent 
when the Child is born; and in ſuch Caſe no Need to execute the 
Writ in a ſtrict Manner, Trin. 1731. Ex parte Aiſcough, 2 Will, 


Rep. 593. 
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